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The  object  of  the  author  has  been  to  present  in  this  work  the  general 
statutory  law  of  Iowa,  consisting  of  the  Code  of  1873,  as  amended  and  added 
to  by  subsequent  enactments,  together  with  a  concise  digest  of  the  decisions 
of  •the  Supreme  Court  of  the  state,  construing,  explaining  or  applying  such 
statutory  law 

The  Code,  as  present?d  to  the  legislature  by  commissioners  previously 
appointed  for  its  preparation,  consisted  of  a  number  of  separate  bills,  each 
bill  comprising  a  title,  which,  after  some  amendment,  became  laws  through  the 
usual  foTir  of  enactment,  the  engrossed  bills,  as  passed  and  approved,  being 
preserved,  as  other  acts,  in  the  office  of  the  Secretary  of  State.  At  the  same 
session,  one  of  the  commissioners  was  appointed  to  edit  the  Code  and  s-i- 
perintend  its  publication;  to  prepare  an  index,  marginal  notes,  etc.;  to  ar- 
range and  number  the  divisions  and  subdivisions;  to  change  the  references 
from  one  section  or  subdivision  to  another,  so  as  to  conform  to  the  num- 
bering as  printed;  "and  to  examine  and  correct  the  proof-sheets,  and  cause 
all  clerical,  typographical  and  grammatical  errors  of  punctuation  to  be  cor- 
rected." (See  act  printed  in  appendix.)  There  is  nothing  to  show  what  changes 
the  editor  thus  appointed  intended  to  make  in  the  original  acts  as 
passed  by  the  General  Assembly.  It  is  apparent  that  the  re-arrangement  of 
the  ordet  of  some  of  the  parts,  the  consecutive  numbering  of  the  sections, 
which  ic  the  orginal  acts  were  numbered  independently  in  each  chapter, 
and  the  uniform  substitution  of  such  terms  as  "  district  attorney,"  "  county 
auditor,"  etc.,  respectively,  for  "  prosecuting  attorney,"  "  clerk  of  the  board  of 
supervisors,"  etc.  (in  accordance  with  the  plan  of  the  commissioners,  which 
does  not  seem  to  have  been  fully  carried  out  in  their  report),  and  of  simpler 
phrases  for  such  cumbrous  ones  as,  "  It  shall  be  the  duty  of,"  etc.,  were  made 
by  him;  but  it  is  not  to  be  presumed  that  he  felt  authorized  to  make  any  other 
than  such  merely  formal  alterations  of  language. 

It  is,  however,  generally  known  to  the  profession  that  the  printed  Code 
varies  from  the  language  of  the  original  in  seme  cases  so  nfaterially  as  to  affect 
the  entire  meaning  of  some  of  the  sections,  and  in  such  a  way  as  to  pre- 
clude the  idea  that  the  change  was  intentional.  To  correct  such  errors, 
evidently  made   either  in  preparing  copy  for  the    printer  or   in  proof-read- 
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ing,  was  a  matter  of  course,  but  it  seemed  quite  unsatisfactory  to  notice 
only  such  as  were  apparent,  while  other,  and  more  important  ones  mij^ht  be 
overlooked;  and  therefore  a  careful  comparison  of  the  printed  Code  with  the 
original  thereof,  as  existing  in  the  oflfice  of  the  Secretary  of  State,  was 
determined  upon  and  made,  for  the  purpose  of  this  work,  and  a  larger  number  of 
omissions  and  evident  errors  was  brought  to  light  thau  was  at  first  anticipated. 
All  changes  which  could  be  properly  considered  as  introduced  by  the  editor, 
have  been  passed  over,  and  only  those  noted  which  seem  to  be  such  as  it  is  not 
supposed  that,  under  the  authority  of  the  act  above  referred  to,  he  could  have  in- 
tentionally made.  Of  the  latter,  however,  there  are  over  one  hundred,  many 
of  them,  as  the  author  believes,  of  considerable  importance,  as  for  example 
those  noted  in  sections  4G-1,  1415, 1844,  1890,  2606,  2807  and  3320. 

It  has  been  held  by  the  Supreme  Court,  in  regard  to  printed  copies  of  the 
statutes,  pubhshod  under  authority  of  the  state,  that  "the  original  act  in  the 
Secretary's  oflSce,  is  the  ultimate  proof  of  the  law,  whatever  errors  there  may 
be  in  what  purports  to  be  copy  thereof,  and  the  court  will  inform  itself  and 
take  cognizance  of  the  true  reading  of  the  statute:"  Clare  v.  The  State^  5 
Iowa,  509;  and  to  the  same  effect,  see  Duncombe  v,  Prlndle^  12  iW.,  1,  11. 
And  the  same  principle  has  been  applied  to  the  Code  itself  in  iSclz  v.  Ihldcn^ 
48  Iowa,  451,  457,  and  Weller  v,  Ilawes^  49  id.^  45,  47,  where  the  court  refer 
to  the  original  rolls  to  show  that  the  word  "filed,"  occurring  in  Sec.  2901  of 
the  printed  volume  should  be  "  fixed." 

Therefore,  while  to  follow  the  language  of  the  original  in  all  cas<?s  would 
be  to  reject  the  proper  editing  which  the  legislature  authorized,  it  has  been 
considered  necessary,  in  case  of  such  alterations  or  omissions  as  are  evidently 
the  result  of  mistake  or  oversight,  to  adopt  the  language  of  the  original  acts. 
But  in  all  such  cases  the  change  made  in  the  language  of  the  printed  Code, 
and  the  reason  therefor,  has  been  preserved  in  a  note  following  the  section^ 
80  that  any  one  referring  to  the  work  may  judge  for  himself  of  the  material- 
ity or  propriety  of  such  change. 

All  acts  of  a  permanent,  general  and  public  nature,  passed  by  the 
legislature  since  the  enactment  of  the  Code  of  1873,  including  those  of  tho 
Eighteenth  General  Assembly,  lately  adjourned,  are  embodied  in  this  work. 
Where  they  are  amendatory  of  previously  existing  provisions,  the  chang.i 
made  is  incorporated  directly  into  the  text;  where  they  are  additional  to  tlie 
Code,  they  are  inserted  under  the  proper  chapter  or  title,  according  to  the 
arrangement  of  subjects  therein  made.  The  text  is  intended  to  show  the  law 
as  it  will  stand  on  the  fourth  day  of  July,  1880,  being  the  date  when  the  acts 
of  the  last  General  Assembly,  which  have  not  previously  taken  cfi'ect  by 
publication,  come  in  force;  but  in  each  case  where  there  is  an  amendment  or 
whore  new  matter  is  inserted,  the  fact  is  indicated  in  a  note   in   smaller  type. 

The  merely  forftial  parts  of  the  acts,  such  as  the  title  and  the  enacting 
clause,  are  omitted,  though  where,  as  in  one  or  two  cases,  there  is  no 
enacting  clause  in  the  original  act,  that  f  ict  is  noted.  Publication  clauses 
are  also  omitted,  but  a  table  is  given  at  the  end  of  the  second  volume,  pre- 
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ceding  the  index,  showing  where  each  act  of  a  public  nature  passed  since 
the  enactment  of  the  Code,  is  inserted  in  this  work,  and  in  this  table  the  title 
of  each  act  and  the  date  of  its  taking  effect,  whether  by  publication  or 
otherwise,  is  given,  so  that  these  matters  are  made  readily  accessible  in  such 
few  cases  as  they  may  be  of  importance,  without  cumbering  the  body  of  the 
book  with  them. 

The  annotations  are  the  result  of  a  careful  examination,  case  by  case,  of 
the  opinions  of  the  state  Supreme  Court,  including  all  those  rendered  prior  to 
the  March  term,  1880.  By  the  kindness  of  the  Reporter,  the  author  was 
enabled  to  examine  the  proof-sheets  of  the  fiftieth  and  fifty-first  volumes  of 
reports,  just  issued,  before  finally  arranging  his  matter  utider  the  different  sec- 
tions, so  that  the  references  to  cases  included  in  these  volumes,  as  also  those  to 
cases  not  yet  reported,  will  be  found  incorporated  in  their  proper  connection. 
Such  of  the  opinions  of  the  United  States  Circuit  Court  for  this  district, 
embraced  in  the  volumes  of  Dillon's  Reports,  as  bear  upon  the  statutes  of 
the  state,  are  included  in  the  notes.  It  has  also  been  thought  proper  to  refer 
to,  or  quote  from,  the  report  of  the  code  commissioners  wherever  it  throws 
any  light  upon  the  intention  with  which  new  provisions,  or  changes  in  old  ones, 
were  proposed.  In  addition,  the  notes  contain  a  large  number  of  cross- 
references  to  other  sections  and  notes,  showing  in  each  case  the  point  to  which 
they  relate. 

The  statements  of  points  decided  are  made  from  an  examination  of  the 
opinions  themselves,  without  depending  upon  head-notes,  indexes,  digests, 
or  tables  of  statutes  cited.  This  was  believed  to  be  the  only  sure  way 
to  find  all  the  references  valuable  for  the  special  purpose  of  the  work.  The 
citations  are  not  confined  to  cases  in  which  the  various  sections  are  con- 
strued, or  specially  referred  to,  but  include  all  which  bear  upon  subjects 
regulated  by  statute,  and  upon  questions  of  practice  under  the  Code. 

The  aim  has  been,  first,  to  collect  un^ler  each  section  all  the  cases  pertinent 
thereto,  and,  secondly,  to  state  clearly  the  very  point,  or  points,  considered  in 
each  case.  The  notes  are,  as  far  as  possible,  so  arranged  as  to  form  a  connect- 
ed, consistent  and  distinct  enunciation  of  the  principles  embodied  in  the 
decisions,  and  when  the  cases  are  numerous  and  relate  to  different  subjects 
they  are  arranged  under  appropriate  headings. 

The  state  Constitution  is  fully  annotated,  and  the  effort  is  made,  by  index- 
ing it  in  connection  with  the  statutes  and  making  cross-references  to  it  under 
the  various  sections  relating  to  subjects  to  which  it  also  refers,  to  render  it 
more  generally  accessible  than  it  has  been  heretofore. 

Among  other  preliminary  matter  at  the  beginning  of  the  first  volume,  are 
given  tables  of  corresponding  sections,  showing  where  each  section  of  the 
Code  of  1851,  the  Revision,  and  the  session  laws  subseque.it  to  the  Revision 
and  prior  to  the  Code  of  1873,  if  still  retained,  or  if  not,  then  where  the  corres- 
ponding provision,  if  any,  is  to  be  found  in  the  present  Code.  The  marginal 
notes  to  the  text  have    also  been  enlarged  so  as  to  include  referec^es  tc 
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corresponding  sections  of  the  Code  of  1851,  and  much  fuller  references  to  the 
session  laws  and  the  Revision.  These  two  features,  it  is  believed,  will  greatly 
facilitate  the  investigation  of  the  history  of  the  various  statutory  provisions, 
and  be  a  valuable  assistance  in  the  matter  of  determining  what  the  law  was  under 
which  prior  decisions  have  been  made,  and  how  far  they  are  applicable  to  the 
law  as  it  now  stands. 

At  the  end  of  the  second  volume,  will  be  found  a  comprehensive  index  to 
the  text,  including  Code,  subsequent  acts,  and  state  Constitution,  in  which 
are  also  given  full  references  to  points  stated  in  the  notes,  so  far  as  they  are 
not  covered  by  the  references  to  the  sections  under  which  they  are  placed. 
This  index  has  been  prepared  with  great  care,  in  view  of  the  well  known  im- 
portance of  such  a  feature  in  a  work  of  this  kind,  and  upon  a  different  plan 
from  that  heretofore  adopted  in  state  editions  of  the  statutes,  and  it  is  hoped 
that  by  greatly  increasing  the  number  of  cross-references  and  by  combining  in 
one  index  the  references  to  statutes  and  notes,  all  parts  of  the  work  will  be 
rendered  readily  accessible. 

In  carrjdng  out  the  plan  thus  stated,  the  author  has  spared  neither  time  nor 
labor  in  the  endeavor  to  make  the  work  thorough,  accurate  and  complete;  the 
measure  of  his  success  he  leaves  to  the  judgment  of  his  brethren  in  the  pro- 
fession. 

Des  Moines,  May,  1880. 
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[In  these  tables  an  asterisk  ('")  indicates  that  the  section  or  sections 
following  it  take  the  place  of,  but  do  not  properly  correspond  to,  the  ones 
opposite  which  they  are  placed.] 

CODE  OF  1851. 

The  following  table  gives,  in  the  first  column,  consecutively,  the  numbers 
of  the  sections  of  the  CJode  of  1851,  and  in  the  second,  the  corresponding 
sections  of  the  Code  of  1873: 


CODE  OF  '61. 

CODB  OP  •73. 

CODB  OP  '61. 

CODE  OP  '78. 

CODB  OF  '51. 

CODE  OF  '78. 

1-3 

1-^ 

79 

262 

219 

379 

4-6 

5-7 

80 

259 

220 

381 

7,8 

8,9 

81 

263 

221 

389 

9 

11 

82 

3668 

222 

•391 

10 

10 

83 

259 

22:^230 

892-399 

11 

12 

84 

•277,  •1955 

281-283 

385-,387 

12 

14 

85-87 

264-266 

2:34 

Omitted 

13 

16 

8&-92 

Omitted 

285 

a^s 

14 

15 

93 

279 

2:^6 

Omitted 

15 

16 

94 

Omitted 

237-240 

•578-591 

16-22 

28-84 

95 

280 

241 

784 

23-25 

Omitted 

96 

589 

242 

Omitted 

26 

45 

97 

Omitted 

243 

598 

27-33 

46-52 

98-102 

(i 

244 

Omitted 

34 

Omitted 

103-140 

«« 

245 

608 

85.36 

53.54 

141,  142 

193, 194 

24^256 

606-616 

37 

3755 

143 

Omitted 

257 

617,  6' 5 

38,39 

See  Const. 

144, 145 

196, 197 

258-262 

619-628 

40,41 

59.60 

146, 147 

Omitted 

268 

627 

42 

3756 

148 

203 

264-266 

624-626 

43.44 

61,62 

149 

Omitted 

267-269 

628-6S0 

45 

♦121 

150 

385 

270-273 

684-6:38 

46 

35.36 

151 

Omitted 

274 

Omilted 

47 

35 

152-156 

327-831 

275-278 

6:39-642 

48 

63 

157, 158 

•913 

279 

Omitted 

49 

3757 

159-161 

382-334 

280 

•641 

50-58 

66-74 

162 

Omitted 

281,282 

648, 644 

59 

•132 

163-169 

•205-207 

2«3,284 

645 

60 

♦121 

170-178 

337-345 

285-294 

649-658 

61 

3758 

179 

847 

295    • 

:^827 

62-68 

75-81 

180-182 

Omitted 

296-300 

T.  5,  ch.  3 

69 

•132 

ia3-202 

:i49-368 

301-312 

659-669 

70 

Omitted 

20.3-206 

869-372 

818-315 

Omitted 

71-77 

T.  3,  eh.  13 

207-210 

874r-377 

316 

6:32 

78 

258 

211-218 

Omitted 

817 

•683 

(ix) 
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CODE  OF  *51. 

CODE  OF  '73. 

CODE  OF  '51. 

CODE  OF  TS. 

CODE  OF  'Gl. 

CODE  OF  73. 

818 

Omitted 

472 

Omitted 

573.  574 

♦972 

;U9-322 

670-673 

473 

♦821 

575 

Omitted 

8j:3,  321 

674 

474,  475 

*824 

576 

♦970 

im 

677 

476, 477 

Omitted 

577 

994 

326,  ?27 

678 

478 

825 

578 

♦982 

328,  329 

679 

479 

Omitted 

579 

Omitted 

3:iO 

680 

480 

♦83:3 

580 

♦987 

331 

675 

481,482 

*834 

581 

Omitted 

332 

*676 

48:3 

♦8:36 

582,683 

990,  991 

tm 

682 

484 

*832 

584 

Omitted 

3:H 

685.686 

485 

8.39 

.585 

9^2 

335-338 

687-690 

486 

837 

586 

y91 

339,  340 

692,  693 

487 

843 

.587 

989 

341 

692 

488 

845 

.588 

♦9^ 

342-346 

694-698 

489 

854 

589-593 

Omitted 

347 

699,  700 

49) 

*329 

594 

993 

348 

700 

491 

851 

59.5-^12 

Omitted 

349.  a50 

699 

492,493 

857,858 

61:3-^20 

♦111-119 

351,  .352 

703,  704 

494 

860 

621-631 

♦10.^8-1057 

3;")3.  354 

701,  702 

495 

865 

632-634 

♦559 

:S55 

705 

496 

871 

635,  636 

♦560 

3.56 

704, 706 

497 

?^66 

637 

561 

357 

707 

498 

872 

6:38-642 

♦426^29 

3.58 

702 

499 

*875.  877 

643-647 

♦440-446 

359,360 

708,709 

500 

881 

648 

Omitted 

361 

702,  705 

501 

876 

649-672 

T.  4,  eh.  10 

362 

714 

502 

878 

67:3-680 

1058-1065 

863-365 

710-712 

503 

♦887,  895-S97 

681 

10.9 

366 

Omitted 

.504 

895 

682,  683 

1066-1067 

867 

713 

505 

890 

684,685 

1076. 1077 

368-394 

718-744 

506-508 

Omitted 

686-688 

1*71-1073 

395 

Omitted 

509 

899 

6^9 

1068 

396 

745 

510 

906 

690, 691 

1074, 1075 

397^01 

746-7.50 

511,  512 

9)7 

692-694 

1078-1080 

4'»2 

Omitted 

513 

♦914 

69.5-698 

1082-1085 

40.3,404 

751,  7.52 

514,  515 

920,  921 

699 

1081 

4a5,406 

754,  755 

516 

921 

700-702 

10-6-1083 

407 

753 

517,  518 

1001-1002 

703 

Omitted 

408-410 

756-758 

519,  520 

Omitted 

704 

1089 

411-413 

766-768 

521 

92:3 

705-707 

Omitted 

4'4 

im 

522 

Omitted 

708-711 

1091-1094 

41.5^17 

769-771 

523 

924 

712-717 

1011-1016 

418.419 

773 

524 

935 

718 

1022 

42CM22 

774-776 

525-533 

92.5-933 

719 

1017 

423 

Omitted 

534 

♦3824 

720 

1019 

424-427 

777-780 

.535,  536 

9:34 

721 

1018 

428 

Omitted 

.5:37 

941 

722,  723 

1020-1021 

4J9, 430 

7^1,782 

5:38 

940 

7-24 

1009 

431-435 

7^9 

.5:39 

942 

725 

Omitted 

436 

783 

540.  541 

94:3 

726 

1003 

437, 438 

Omitted 

542 

940 

727 

Omitted 

439-441 

7.>5-787 

.54:3 

944 

728-730 

1006-1008 

442, 443 

Omitted 

544 

:^24 

731 

1022 

444 

788 

54.5-^7 

94.5-947 

732 

1020-1021 

44.5-453 

*18a5-lJ=89 

.548,  549 

Omitted 

7;;3 

Um^l026 

404, 455 

71)6, 797 

550 

947 

734 

1010 

4.56-459 

SOl-804 

551,5.52 

9  0 

7:^5-747 

Omitted 

460 

812 

553,  554 

957,  958 

748-7:.3 

102:3-1028 

461 

805 

5:5 

^51 

7.54-756 

Omittrd 

462 

808-810 

556 

955 

7.57,  758 

1029-1030 

40.3,464 

806.807 

557-566 

Om.  ^958 

759-769 

1269 

46;-469 

812-816 

567-569 

♦969 

770-779 

Omitted 

470 

Omitted 

570 

*975 

780-785 

1:324-1329 

471 

*821,8:2 

571,  572 

Omitted 

786 

Omitted 
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CODE  OF  VL 

COD*  OF  TS. 

CODE  OF  'SL 

CODE  OP  '73. 

CODE  OF  '51. 

OODB  OF  '7& 

787,788 

1330-1331 

985,986 

^2510 

1206 

1939 

789-809 

1333-1353 

987-1004 

Omitted 

1207 

19:35 

810 

Omitted 

1005-1007 

♦21:3:3 

120s 

2014 

811-817 

1354-i;j60 

1008 

Omitted 

1209 

2015 

818 

Omitted 

10u9 

2129 

1210 

1927. 103S 

819-^^ 

1:364-1368 

1010 

♦2ir>0 

1211-1216 

1941-194J 

824 

Omitted 

1011-1025 

T.  12,  ch.  2 

1217 

19 'O 

82e>^28 

1369-1372 

1026-104:3 

Omitted 

1218 

1956 

829-8:32 

Omitted 

1044-1075 

T.  12.  ch.  12 

1219 

ms 

8;S3-837 

137:^1377 

1076 

♦580 

1220. 1221 

1959 

838 

•1363,  1365 

1077 

♦674,  675,  678 

l.:22. 1223 

liJ60, 1901 

839,840 

1378, 1379 

1078 

1578 

1224, 12^5 

19(54,  1965 

841 

♦1361, 1363 

1079, 1080 

Omitted 

1226 

1969 

842 

1380 

1081 

1577 

1227-1230 

.■;659-:3G62 

843 

Omitted 

1082 

Omitted 

12:U 

Omitted 

844 

1381 

1083 

1579 

1232 

1970 

845,846 

Omitted 

1084 

Omitted 

123:3-1236 

19.6-1979 

847 

1382 

1085 

1579 

12.57-12:38 

19>^0. 1981 

848-860 

4715-4717 

1086 

1583 

1239, 1240 

1982, 1983 

851 

4720 

1087 

:3760 

1241 

1985 

852 

♦4721 

10>f8 

1583 

1242 

2772 

85:3 

Omitted 

1089-1107 

Omiited 

1243 

1986 

854 

4720 

1108 

1716 

1244 

Omitted 

855,856 

4721 

1109,1110 

Omitted 

1245-1248 

1988-1991 

h57-875 

♦2272-2279 

nil 

1719 

1249 

1992, 1993 

876^93 

T.  11,  ch. 5 

1112 

♦1720 

1250-1266 

1994-2010 

894 

♦1447 

1113 

1752 

1267-121^9 

2011-2013 

t^95-912 

1489-1506 

1114,  1115 

1717 

1270-1271 

2017,2018 

913,914 

1448, 1449 

1116 

Omitted 

1^72,1273 

*2:312 

915^919 

Omitted 

1117 

♦1724 

1274 

2318 

920-922 

J  479-1481 

1118 

Omitted 

1275 

•2320 

923 

3809 

1119 

♦1721 

1276 

♦2:321 

924-928 

T.  11.  ch.  6 

1120 

♦1752 

1277-1283 

2:322-2328 

929 

1554 

1121 

1722 

1284-1.^87 

2:3:34-2:3:37 

930,931 

1540 

1122,  1123 

n39 

128-S-1290 

2:329-2:3:U 

9:32 

Omitted 

1124 

♦1753 

1291-1294 

2:^38-2341 

93:3 

1543 

1125.  1126 

1740,  1741 

1295 

2:343 

934 

Omitted 

1127 

1745 

1296 

•23M 

9:35 

154:3 

1128 

1743 

1297 

2353 

936 

Omitted 

1129 

1742 

1298 

•2344 

937 

*2u37-48 

1130-1135 

♦1777-1780 

1299 

2:5:33 

938 

2043 

1136-1140 

1745-.I49 

1300 

2:342 

939 

2050 

1141 

1751 

1301 

-45,  IT  21 

940 

2048,2049 

1142 

1753 

13(»2 

Omitted 

941 

♦2053 

1143 

1793 

1:303 

♦2:347 

942 

♦2060 

1144 

1731 

i:m,  1305 

•234:>,  2346 

94:3,944 

2075,  2076 

1145 

Omitted 

1306 

•2496 

945.946 

2')77,  2078 

1146,1147 

17:^2,  nas 

l:i07,  1308 

2:348,  2:H0 

947-952 

2082-2087 

1148 

1766 

1:309,  1310 

•2:36H,  'm\d 

953-955 

2089-2091 

1149 

1733 

1311-1313 

•2.i54-2:55G, 

956 

2088 

1150 

♦1722 

1:514.  i:>15 

Omitted 

957 

2093 

1151 

Omitted 

1316-1319 

'2:^V2-2m 

958 

2103 

1152-1154 

♦1777-1780 

1:320-1324 

2:357-^236l 

959-964 

2097-2102 

1155-1157 

Omitted 

1325 

•2:367 

965 

2096 

1158 

3370 

11326.  1327 

•24p6,  2407 
2370-2373 

966-969 

2104-2107 

1159-1178 

Omitted 

1:328-1331 

97(H973 

2108-2111 

1179-1185 

«• 

1:332 

•2378 

974-976 

2112-2114 

1186-1189 

4< 

13:^3 

•2376 

977,978 

2115,  2116 

1190 

«« 

1:3:34 

•2:)79 

979,980 

277,278 

1191 

1920 

13:35 

•2:^0 

981 

2130,2139 

1192 

Omitted 

1336,  1837 

2:]8'2.  2383 

982 

2144 

1193-1196 

192:3-1926 

1:3:38 

Omitted 

983 

Omitted 

1197.1198 

Omitted 

1:3:^9-1306 

2:384-2401 

984 

♦2529,  ir  2 

1199-1205 

19-28-1934 

1357,  1358 

'23ti6 
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CODE  OF  '61. 

CODE  OF  73. 

CODE  OF  '5L 

CODE  OF  78. 

CODE  OF  'SL 

OOOB  OF  '7a. 

1359 

2408 

1546 

149 

1679, 1680 

-548, 2549 

1860 

*2411 

1547 

137 

1681,  lt82 

♦25.50 

1301 

*2408 

1548 

138 

168:3 

♦2551 

1362 

♦2411 

1549 

135 

1684 

♦3228 

1363 

Omitted 

1550 

3206 

168.5, 16:6 

*2572 

1364-1366 

2413-2415 

1551 

139 

1687 

2563 

1367 

Omitted 

1.552 

140 

16S8, 1689 

♦2565.2566 

136M386 

2416-2434 

1553 

141 

1690, 1691 

2553 

13^7-1:389 

24:i5 

1554 

142 

1692 

2.5.58 

1390-1393 

2436-2439 

15.55 

3163 

1693 

2552 

1394 

2440 

1556 

3164 

1694 

2557 

1395 

2441 

15.57 

3166 

1695-1697 

2554-2556 

13iJ6-14a3 

2443-2450 

1.558 

3172 

1698 

♦2561, 2526 

1404-1406 

:H51 

1559 

T.  3,  ch.  4 

169>) 

2527 

1407-1409 

2452-2454 

1560,  1561 

143 

1700 

Omitted 

1410,1411 

2455-2457 

1562 

144 

1701 

2586 

1412 

Omitted 

1.'563 

Omitted 

1702 

2.589 

1413 

2458 

1564 

146.  ^583 

1703 

J  *2580,  2576, 
1  3225 

1414 

2460 

1565 

♦146-149 

141V1418 

2465-2468 

1566 

163 

1704 

2581 

1419,  1420 

2459 

1567,  1568 

♦165 

1705 

'2:>85,2613 

1421 

2440 

1569-1571 

166 

1706 

2.90 

1422, 1423 

2469 

1572 

Omitted 

1707 

2592 

14.4-1427 

2470-2473 

1.573-1575 

173-175 

1708 

2591 

1428 

2482 

1576 

161 

1709-1712 

259:3-2596 

1429,  1430 

•2494,  2495 

1577 

176,  ^194 

1713 

Omitted 

1431 

2475 

1578-1580 

177-179 

1714, 1715 

2599 

1432 

2474 

1581-1586 

167-172 

1716 

2600 

14:i3 

2477 

1587 

187 

1717 

2605 

14:^4 

2476 

1588 

Omitled 

1718 

2601 

14:35-1437 

2487-24^9 

1589-1591 

♦180 

1719 

Omitted 

14;^1441 

2483-2486 

1592,  1593 

188,  189 

1720 

♦2602 

1442 

2478 

1594 

♦277 

1721 

2603 

144:M446 

2461-2464 

159.5-1597 

190-192 

1722 

Omitted 

1447-1452 

Omitted 

159.S-1608 

3491-3501 

1723 

26(H 

145:)-1455 

2212-2214 

1619-1611 

•208 

1724 

2608 

1456-1461 

Omitted 

1612 

210 

1725 

•2H18 

1462 

2215 

1613 

♦208 

1726 

2610, 2612 

l46:i-1470 

218.5-2192 

1614-1629 

211-226 

1727 

•2611 

1471 

♦3787 

16.30-16:32 

227-229 

1728 

Omitted 

1472-1479 

219:^2200 

16:33-1637 

234-238 

17-29 

2614,  2615 

1480 

2220 

16:38 

•2.38 

1730, 1731 

Omitted 

1481 
1^82 

2i2l.  2222 
22-23 

16:39-1641 
1642 

2:39-241 
231 

1732 

]  ^2603,  2609, 
12620 

148.3 

2224 

1643,  1644 

241,  242 

17.33 

2644 

1484 

♦2869,  2873 

1645 

230 

1734 

Omitted 

1485,  1486 

2229.  22:30 

1646 

243 

17:35 

♦•2()48,  272C 

1487-1490 

2237-2240 

1647 

♦232 

1736 

2()46 

1491,  1492 

2241,  2242 

1648 

Omitted 

17:37 

26:35 

1493,  1494 

•2243 

1649 

•245 

1738 

2651 

1495 

2244 

1650 

♦2815 

1739 

Omitted 

1496 

2-246 

1651 

♦2824 

1740 

2659 

14.>7 

2-248 

16.52, 1653 

2817,2818 

1741 

2665 

1498.  1499 

2249,  2250 

1654 

28-29 

1742 

♦2712 

15tKM508    . 

2257-2265 

1655 

♦:38  14 

174:3 

Omitted 

vm 

22.51 

1656-1658 

290:^-29-^5 

1744-1748 

♦2<i69-266C 

1510 

2247 

1659-1660 

2529,  25.30 

1749 

2731 

1511 

22.52 

1661 

Omitted 

1750 

2648 

1512-1514 

2266-2268 

1662-1670 

2531-2.539 

1751 

2631 

1515 

2-256 

1671-1674 

Omitted 

1752 

Omitted 

1516-1542 

2-280-2306 

1675 

*• 

17.53 

2719 

1543 

1  -3-135 

1676 

2.543,  2544 

17.54 

♦•2649 

1544 

134 

1677 

Omitted 

1755 

»2653 

1545 

Omitted 

1678 

2545 

17.56 

2691 
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CODE  OF  'SL 

CODE  OF  *73. 

CODE  OF  'SI. 

CODE  OF  '73. 

CODE  OF  '61. 

CODE  OF  73. 

1757 

2687 

184:3-1845 

3408-3410 

1987-1989 

3192-^3194 

1758 

26?* 

1846-1848 

2949-2951 

1990-1993 

3196-3199 

1759 

2689 

1849-1852 

29.53-2956 

1994-2001 

♦:3225-;3244 

1760 

2735 

ixbS 

2959 

20l»2 

3246 

1761, 1762 

2747 

1854 

2i61 

2003 

32-53 

176:3 

2744 

1855 

2963 

2004 

324) 

1764, 1767 

2748,  2751 

1856 

29i2 

2005 

3252 

176-5 

2746 

1857 

2964 

2006 

Omitted 

1769 

Omitted 

1858 

2963 

2007 

:3254 

1770 

2739 

1859.1860 

2967 

2008 

3'261 

1771 

2654 

1861,1862 

2975, 2976 

2009 

3266 

1772 

2740 

1863 

2979 

2010 

:3260 

1773 

2761 

1864,1865 

2980 

2011-2013 

Omitted 

1774, 1775 

2771-2772 

1866-1873 

•2981-2988 

2014 

3-268 

1776 

2778 

1874 

2969 

2015-2017 

:i270-3272 

1777 

2775 

187") 

2971 

2018 

:3253 

1778 

2799 

1876 

-2994 

2019 

Omitted 

1779 

2790 

1877, 1878 

2997 

20>0 

:3-247 

17^0 

2792 

1879 

2998 

2021,2022 

3-256,  3257 

1781 

2791 

1880 

Omitted 

20-23, 2024 

326-^,  :326d 

1782 

2793 

1881 

2999 

20-25 

:3273 

naS,  1784 

2797,2798 

18S2 

♦2971 

20-26 

3276 

1785 

2805 

1883, 1884 

:3023,8024 

2027 

3248 

1786,1787 

2808 

iaS5 

:3026 

2028, 2029 

3278 

1788 

2810 

1886, 1887 

Omitted 

20:30 

3281 

17^9 

♦^803,  2813 

18^8 

3027 

•^031 

3287 

1790 

2S12 

1889, 1890 

:30:32, 3033 

20:32 

:3-2.-2 

1791,  1792 

♦2784-2789 

1891 

Omitted 

2):33 

Omitted 

1793 

•2743 

1892 

30^)0 

2034 

:3263 

1794 

2815 

1893-1896 

:3046-3049 

2035.2036 

Omitted 

1795 

28-24 

18y7 

Omitted 

2u:37, 203^ 

3289,3290 

1796 

28i9 

1898, 1899 

:i072 

2  39 

3293 

1797 

Omitted 

1900, 1901 

3073,3074 

2040,2041 

:32yO 

1798 

286) 

1902 

:3077 

2042-2044 

3298-3300 

1799,  1800 

Omitted 

1903 

:3045 

2045, 2046 

:3-284 

1801.  1802 

2846,2847 

1904 

3044 

2047 

3-285 

180^3,  1804 

2844 

1905-1912 

:3079^086 

2048,2049 

Omitted 

1805 

*2831 

1913 

3089 

2050, 2051 

3286 

16  6,  1807 

♦2835 

1914 

3  91 

2052 

3306 

1808 

28;38 

1915 

:303) 

2053 

3288 

1809 

Omitted 

1916 

:^0:)5 

2054 

:3305 

1»10       * 

2838 

1917 

:3053 

205->-2058 

:3:301-a304 

1811 

29*3 

1918-1923 

:S092-3097 

2U59, 2060 

3291, 3292 

1812 

Omitted 

1924 

:{l)98,3099 

2061 

*Hd^2 

1813 

2944 

19i5-1932 

3101-3108 

2062-2064 

3294-^3296 

1814,  1815 

2849 

19:33-1949 

:3111-3127 

2065,2066 

Omitted 

1816 

.853 

19  0 

Omitted 

2067 

:3297 

1817 

2866 

1951, 1952 

:3128.3129 

2068 

Omitted 

1818 

•27-28 

195*^1956 

3135-3138 

2069,  2070 

3280 

1819 

'2^65 

1957 

3140 

2071-2077 

:3:307-3313 

1820 

2855 

1958 

3145 

2078 

Omitted 

1821.  1822 

-861,  ^2848 

1959 

:3148 

2079-2082 

3314-3317 

1823 

2863 

1960-1964 

Omitted 

•<!083 

3:319 

1824 

2^69 

1965-1972 

:3216-a223 

2084,  2085 

3:^21,  3322 

1825 

Omitted 

1973 

♦3173 

2i)86 

33-20 

1826.1827 

•2870, 2871 

1974 

3178 

2087 

Omitted 

182a-1830 

2872 

1975, 1976 

3179 

20.SH-2091  ■ 

3323-3326 

1831 

2873 

1977 

3184 

2092 

Omitted 

1832 

2872 

1978 

3180 

2093 

3:J27 

1833 

2874 

1979-1981 

3174-3176 

-094,  2095 

:3329,  a330 

1834-1836 

2876-2878 

1982 

Omitted 

•;096 

:3318,  3319 

1^37-1839 

2894-2896 

1983 

3186 

2n97 

Omitted 

1840, 1841 

2897 

1 98  i,  1985 

3190,  3191 

2098 

:3416 

1842 

Omitted 

1986 

:n95 

•2099,  2100 

3417 
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TABLES   OF   CORRESPONDING  SECTIONS. 


CODE  OF  '51. 

CODE  OP  73. 

CODE  OP  '51. 

CODE  OF  73. 

CODE  OP  '5t 

CODE  OP  73 

2101-2113 

3418-3430 

2381-2387 

3628-3634 

2538 

37«9 

2114 

:3a'34 

2388,2389 

:i636, 36:37 

25:39 

:3799 

2115,2116 

:34:31,3432 

2:390 

Omitted 

2540,  2541 

3805.  3806 

2117-2120 

Omitted 

2391-2393 

:3641-:^643 

2542 

:3801 

2121 

:34:33 

2394, 2395 

:3643, 3644 

2543 

:3804,  3806 

2122 

:34:3.5 

2396-2398 

:3646-3648 

2544 

:3814 

2123-2130 

:3437-3444 

2399-2404 

3)50-3655 

2545 

♦3811, 1812 

2131-2133 

:3:331 

2405, 2406 

3657,3658 

2546 

:3K00 

2134-2144 

:3332-a342 

2407 

3656 

2.547 

*9<6 

2145-2150 

3368-3372 

2408 

3645 

2548 

:38!i8 

2151 

:3345 

2409-2414 

3663-3668 

2549 

:38:I6 

2152,  2153 

:3347 

2415-2420 

3672-3677 

2550 

:i8l3 

2154-2166 

aS49 

2421-2426 

3683-:3688 

2551 

:3828 

2157 

:33.51 

2427-2432  . 

3697-37U2 

2552 

:38:35 

2158-2160 

3353-^355 

2433 

3706 

2553 

♦3843 

2161 

:3352 

2434,2435 

3708,3709 

2554-2556 

Omitted 

2162,  2163 

:3:356,  8357 

2436-2444 

3711-3719 

2557-2.560 

:3837-  840 

2164 

:3350 

2445-2452 

3721-3728 

2561-2563 

:38:3lKi831 

2165 

3358 

24.53 

37:30 

2564 

Omitted 

2166-2172 

3360-3366 

2454 

3729 

2565-2.567 

:384.5-3847 

2173 

:3:359 

2455-2458 

3734-3737 

2568-258:3 

3848-3863 

2174 

3367 

2459-2463 

373y-3743 

2584-2-597 

3-65-3878 

2175 

3345 

2464 

:3751 

2598-2607 

:3880-3889 

2176-2178 

Omitted 

2465 

3727 

2618-2611 

:3891-3894 

2180,2181 

3373, 3:374 

2466 

3744 

2612-2621 

:i902-3911 

2182 

3:376 

2467-2473 

*3745^7o0 

2622 

Omitted 

'Jia3-2188 

*;3377-3385 

2474 

3754 

262:3-2625 

:3912-:3914 

2189 

3:386 

2475 

;3691 

2626-2643 

:3917-3934 

2190 

Omitted 

2476 

:3696 

2644-2666 

3936-3958 

2191 

*:]:388 

2477-2479 

:3680-3682 

2667 

Omitted 

2192-2195 

:3:394-3397 

2480-24S3 

3692-3695 

2668-2677 

3959-0968 

2196 

Omitted 

2484 

Omitted 

2678-2690 

3977-3989 

2197-2200 

:J398-3401 

2485-2488 

2S82-2885 

2691-2704 

:3993-4006 

2201-2205 

3403-3407 

2189 

2882 

2705-2714 

4008-4017 

2206 

:3393 

2490-2492 

Omitted 

2715 

4021 

2207-2209 

Omitted 

24^13-2495 

♦2916,2917 

2716 

♦4031 

2210-2212 

2923-2925 

2496 

2918 

2 (17-2724 

4022-4029 

2213-2215 

3449-3451 

2497, 2498 

Omitted 

27-25-2729 

40:3.5-4039 

2216 

Omitted 

2499 

2920 

2730 

4043 

2217.  2218 

3 152,  3453 

2500 

2525 

2731-27.34 

Omitted 

2219,  2220 

:3455,  3456 

•2501 

2526,2527 

2735-27:37 

4044-4046 

2221 

:3454 

2502 

♦2525 

V738-2743 

406.5-4070 

2222,2223 

•3457,  3458 

2503 

2528 

2744-2758 

407:3-4087 

2224-2229 

:3460-3465 

2504 

2776 

2759-2766 

40^^-4096 

2-2:30-2233 

:3469^3472 

2505, 2506 

246,247 

2767-2772 

4097-4102 

22:34 

:3466 

2507-2510 

251-254 

277:3-2775 

4112-4114 

2235  2239 

:347:3-3477 

2511 

248 

2776, 2777 

Omitted 

2240 

:3459 

2*>12 

3669 

2778 

♦4108,4115 

2241  2252 

3478-3489 

2513 

45,  ir23 

2779,2780 

♦4115 

2253  2254 

3467,  346S 

2ol4 

•50 

2781 

4117 

2255 

:3490 

2515 

Omitted 

2782-2787 

4118-4123 

22.J6  2260 

:3502-3506 

2516 

»2520 

2788, 2789 

41-25-4126 

2261  2286 

3507-3532 

2517-2522 

Omitted 

2/90-2792 

Omitted 

2287  2288 

:3535 

2:)23 

3819 

2793-2802 

414.5-4154 

2289  i299 

3536-3546 

2524 

3756 

2803 

4155 

2:300 

Omitted 

2525,  2526 

3771 

2S04-2810 

41.57-4163 

2301  •2319 

:3.547-3>65 

2527 

*3781 

2811-2813 

4165-4167 

2:320  2348 

:3567-;:5595 

2528-2530 

Omitted 

2814, 2815 

4169,4170 

2349  2358 

:3597-3606 

2531,  2502 

*:3781 

2816-2-19 

4103-4106 

2aS9 

Omitted 

25:33 

Omitted 

282 »,  2821 

Omitted 

2360  2361 

:3607,:3608 

25:34 

3792 

2822 

4111 

2362  2374 

:i61 1-3623 

2  :35 

Omitted 

28-23 

4108 

2375 

Omitted 

253rt 

3T8S 

28-24-2826 

Omitted 

237^2380 

3624-36-28 

2537 

3790 

2-27-282^ 

4186-4188 
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CODE  OF  '51. 

CODE  OF  '73. 

CODE  OF  '51. 

CODE  OF  '73. 

cbDE  OF  '51' 

CODE  OF  •73. 

9fm 

4109 

2956 

Omitted 

3142 

4758       ^ 

2831-2836 

4191-4196 

2957 

4359 

3143-:3146 

4795-4798 

2837 

4197 

295^2960 

Omitted 

3147-^3153 

4776-4782 

28:J8 

4209 

2%1 

4362 

3154 

Omitted 

28  i9 

♦4204 

2962 

4365 

3155 

♦4767 

2d40 

4.00 

29u3 

4367 

3156 

See  Const. 

284i 

*4'204 

2964-2971 

4390-4397 

3157,  3158 

4547,  4548 

2842 

4214 

297*2-2978 

4:398-4404 

3159-3162 

4550-4553 

2843 

4206 

2979 

Omitted 

3163,3164 

See  Const. 

2844 

4205 

2980,  2981 

4412,4413 

3165 

4554 

^45 

4202 

2982-2986 

4405 

3166 

See  Const. 

2846 

4201 

29:57-2990 

4406-4409 

3167 

4555 

2847 

♦4204 

2991 

4420 

3168 

4561 

2848 

4206 

2992 

4424 

3169 

Omitted 

2849 

4215 

2993-2995 

Omitted 

3170-1:372 

4562-4564 

2850 

4203 

2996 

442.5 

3173 

♦4569 

2851 

4213 

2997-2999 

4558-4560 

3174,  3175 

4566,  4567 

2852-2857 

4226-4231 

3000,3001 

4430,44:31 

3176 

4565 

2858 

Omitted 

3U02-3008 

44444450 

3177-3192 

•4571 

2859, 2860 

4232, 4233 

3009-3012 

443-2-4435 

319:3-:32(:8 

♦4571 

2861-2866 

Omitted 

3013 

4443 

3209-3214 

Omitted 

2867 

4239 

3014-3019 

4437-4442 

3215 

4587 

2868 

4.'41 

3020 

4451 

:3216-:3218 

4573 

'.869,2870 

4242 

:3021-3023 

4452-4459 

3219-32-26 

4574-4581 

2871.2872 

424:3,  4244 

:3029-30.i3 

4460-4464 

32-27-3-229 

4582-4584 

2873 

Omitted 

3034-303S 

4474-4478 

32:30-32  .1 

♦4587.  4583 

2H74 

♦4-245,  4-246 

3039-3043 

4466-4470 

32:36-:^-2:38 

459:^^595 

2875-2880 

4-247-4252 

3044, 3045 

4472,  4473 

:32:39-:i'242 

♦4596-4600 

2881 

♦4256.  4257 

3046-3049 

♦4479-4486 

3243-3-247 

460M6f5 

2882 

42:)8 

3050-3053 

4487-4490 

3248-3250 

4613-4615 

2883 

4260 

3054, 3055 

4491,  4492 

3251,  :3-252 

4617,  4618 

2884 

42.59-4261 

3u56 

Omitted 

325:3-3,58 

4654^659 

2?85 

Omitted 

3057 

♦4493 

3259 

Omitted 

2a^6-2894 

4262-4270 

30.58,  3059 

4496,  4497 

3260,  3261 

4620-4621 

2895 

4275 

:3060 

Omitted 

3^62-3265 

462:M6>G 

2896 

4271 

306 J.  3062 

4498,  4499 

3-266 

Omitted 

2897 

4272 

8063^065 

4501-4503 

3-2e.7 

4627 

2x98 

Omitted 

3066  . 

4507 

3268,  3269 

4611,  4612 

2899 

♦4-273 

3067-^069 

Omitted 

3270,  :^271 

4:]68,  4369 

2900-2906 

4276-4282 

:3O70-3071 

4508,  4509 

:3272 

4374-4376 

2907-2909 

4284-4.86 

:3072 

Omitted 

3-273 

4377 

2910 

4-291 

:3073 

4510 

:.274-3277 

4379-4382 

2911.  2912 

Omitted 

3074 

4512 

3278 

♦4712 

2913,  2914 

4293,4294 

3075-3078 

4513-4516 

3279 

4714 

2915 

4295 

307^086 

Omitted 

3-280,  3-281 

Omitted 

2916 

♦4305 

3087 

4518 

3282 

4171 

2917 

4300 

3088-3096 

♦4520-4532 

:3283-3290 

4175-4182 

2918 

4485 

3097-3098 

4538 

3-291-3-296 

4629-46:34 

2919 

4:304 

3099-3102 

4540-4543 

3-297,  3298 

46:i7;  4638 

2920-29:% 

4306-4316 

310:3-3106 

47-2:3-4726 

:3299-3308 

4641-4650 

2931,  2934 

4-327,  4328 

3107 

♦4736-4743 

3:309 

4652 

2933.  2934 

4330,  4331 

310&-3116 

4727-4735 

3310,  3311 

41:]0,  4131 

29:35 

4324 

3117 

4744 

:3:31-2-:3:321 

4135-4144 

2936 

4:332 

3118,:3119 

4770,  4771 

:^322-3:3:31 

4660-4669 

2937,  2938 

4:3:3:3 

3120-3127 

Omitted 

3:332-3350 

46?2-4690 

29:^2941 

4334-4336 

3128 

4748 

:3351 

4692 

2942 

4346 

3129 

4751 

a3*2, 3:353 

Omitted 

2943 

4:337 

31:30,  3131 

4772,  4773 

3354-3357 

4693-4696 

2944 

Omitted 

3i:32,  31:33 

Omitted 

3:358 

Omitted 

2945-2951 

4340-4346 

3134,  3135 

4774,  4775 

3:359 

4698 

2952 

4352 

31cI6,  3137 

4791,  4792 

3:560 

4701 

2953 

Omitted 

3138 

Omitted 

3361-3364 

*4702 

2954 

4354 

3139 

Omitted 

3365 

4704 

2955 

4358 

3140,  3141 

4793,  4794 

3366,  3367 

4705,  4706 

Digitized  by 


Google 


XVI 


TABLES  OF  CORRESPONDING  SECTIONS. 


EEYISIOI^  OF  1860. 


The  following  table  gives  in  the  first  column,  consecutively,  the  numbers  of 
the  sections  of  the  Revision,  and  in  the  last  column  the  corresponding  sections 
of  the  Code  of  1873.  In  the  intermediate  columns  are  given  the  chapters  and 
sections  of  session  laws  which  amend  or  repeal  the  sections  of  the  Revision. 


Revision. 

BES810N  LAWS. 

Code  of  78. 

Revision. 

SESSION  LAWS. 

Code  op  *1^ 

O.A. 

Ch. 

Sec. 

G.A. 

Ch.|   Sec 

1-3 

1-3 

8-0 

11 

10 

14 

16 

15,  16 

92 

93 

94 

95 

96 

97,  93 

99 

100 

101 
102-108 

109 

110 
111 
112 
113 

114 

115 

116 

117,  118 

119 

120 

121,122 

123 

124-127 

128 

129 

130. 131 

132 

im,  134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148-U^S 

8:3 

4.5 
6 

7 

85 

84 

83 

8 
9 

10,11 
13-15 

Oiiiittrd 

87  88 

88 

.5-7 

13 

♦12 

Omitted 

45 

46-48 

♦49 

50-52 

Omitted 

5:3  54 

i    12 

^♦13 

10 

169 
112 
103 

2 

16 
18 
19-25 



♦3759 

♦14 

118 

86 
Omitted 

26-28 

(♦li 
♦10 

22 
89 
22 

1 
2 

29 

♦583 

30-32 

♦678 

83 

34-36 

37 

♦14:3 

*10 
.♦10 
(♦lU 
{♦10 
♦10 
•10 
♦10 
♦10 
♦10 

22 
22 
a3 
•22 
•22 
•22 
22 
22 
22 

3 
4 
5 

6 
13 

10 
9 

♦154 

♦156 

88,39 
40 

Omitted 

3755 

See  CoDst. 

59,60 

759 

760,  761 

Omitted 

762-765 

759 

IS 

Omitted 

41 

42,43 
44,45 
46,47 
48  49 

13 

112 

♦156 
♦I6'J 

♦157 

♦159 

♦158 

50 
51-54 

Omitted 

♦581 

55.56 

57 

58 

59,60 

61 

150-153 

678 

*13 

112 

♦3756 

61,62 
♦121 
♦35,86 

35 

6:3 

Omitted 
♦,5757 

66-74 
♦132 
♦121 

♦3758 

75-77 

78 

79-81 
♦132 
Omitted 

♦3770 

153 

Omitted 

62 

94.  95 

63 

64 

65-69 

70 

71-79 

80 

81 

95  678  679 

94 

♦783 

♦13 

112 

2 

97 

102 

97 

98 

j    12 
1*13 

168" 
112 

100 

82 

99 

8S-85 

86 

87-89 

90 

91 



101  144 

10 

Omitted 
3766 

96 

.... 

3764 
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REYmON. 

SESSION  LAWS. 

Code  of  "TS. 

Revision. 

SESSION  LAWS. 

Code  of  73. 

G.A. 

Ch. 

Sec 

G.A. 

Ch. 

Sec 

154,155 
156-158 

8765 

102-104 

Omitted 

106 

107,  *25 

♦678,  679 

106 

T  5,  ch.  10 

108 

*8767 

109,  110 

105-108 

Omitted 

8168 

Omitted 

Omitted 

T.  3.,  ch.  13 

^^58 

313 
814 
315 
316 

317 

818 

819,  820 

3n,  822 

82i^-:382 

383 

884 

.3:55 

336-3:^ 

840,841 

842 

848 

844 

845,346 

;^47,  848 

849 

850 

351,  a52 

35:i-357 

.858 

859 

360-867 

368-871 

872,  873 

374-876 

877 

878 

879 

880-382 1 

888-891 

892 

89:^97 

898 

899-412 

4i:3-416 

417-420 

421 

422-4J9 

430        ■ 

431 

432 

4:38 

4:34,  435 

4-MM89 

440 

441 

442 

44:3 

444 

445-452 

45:*-455 

457 

304.  305 

*806,  307 

159-162 

*882 

163 

*8811 

164 

h2 

(13 

69 

ia5 

148 

)65 

8791 

166 

4 

167 

:^08 

168,  169 
170 

.... 

i20 

821   822 

171   172 

Omitted 

173* 

629 

174 

Omitted 

175 

6:^5-640 

176-186 

10 

29 

*646 

187 

14 

(10 
^8 

105 
119 
44 

.   ... 

Omitted 

*198 

188-194 

194 

195 

Omitted 

196 

262 

*259  IT  2 

263 

:^68 

259 

♦277.  *1%5 

264-266 

Omitted 

2o9 

o975 

Omitted 

2095 

125 

8976 

Omitted 

^79 

Omitted 

280 

589 

*8:^8,  2552 

Omitted 

♦281-288 

Omitted 

:i09-819 

Omitted 

Omitted 

Omitted 

1446 

1447 

*;^09 
:324 

Omitted 
»ii79 

*-294 

♦299 

*296 

♦297-.300 

801 

*676 

802 

303 

196.  197 

197 

12 

0 

(Emitted 

198 

-'08 

199 

9 

9 

165* 
165 

Omitted 

200 

8815.  8816 

201 

8^86 

202-204 

885 

205,206 
207-209 

Omitted 

827-;ii4 

210 

•  •• 

Omitted 

211,212 
213 

214,  215 
216 

oS4,  58  > 

.... 

.... 

•20.V2')7 
678,  6^0 

Omitted 

217-220 

♦7«8 

221 

Ex.  S.  9 
10 

19 

:38 

5 

222 

8775 

22^3 

:3:>7-345 

224 

Ml 

225 

849-853 

2^^6-230 

SOU,  'ioi 

231-2:^9 

»9 

49 

85V-:i68 

240-249 

.i69-;372 

250-1263 

8^4-877 

261-276 

10 
9 

99 
119 



766 

277-280 

Omitted 

281-287 

Ex.  S.  8 
12 
18 

1 

118 
68 

4 

288 
289 
*:90 

14 
14 

59 
59 

i 

8781 
8785 

291 

10 

68 

8784 

292-301 

*76t5 

302 

Omitted 

303 

1.1 

78 
148 

1,2,7 

9 

187 

Omitted 
Omitted 

304-306 

879 

807 

13 
1:- 

14^ 
148 

8 
5 

.881 

308 

889 

309 

♦891 

310 

892-899 

311 

8S5-:387 

18 

87 

2 

Omitted 

812 

. . . . 

,m 
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TABLES  OF  OOBEESPONDING  SECTIONS. 


SESSION  LAW8, 


G.  A.       Ch.     Sec. 


CODE  OP  *78. 


BEVISION. 


SESSION  LAWS. 


G.  A.     I  Ch.  I   Sec 


CODE  OP  '7<L 


458 

459-461 

462 

46:^467 

468 

4^9 

47(M72 

473 

474 

475 

476 

477 

478 

479 

480 

481-491 

492 

49:^96 

497 

498 

499-501 

h02 

503 

504 

505,  506 

507 

50-'-512 

513 

514 

515-517 

518 

519^28 

529 

530-5IH 

5t55-53H 

539^46 

547 

548 

549-553 

554 

555,  556 

557,  558 

559,  560 

562 

563 

564 

565-56S 

569,  570 

571  ' 

572-576 

577 

578 

579,580 

581,  582 

583,  5»4 

585 

586 

587 

588 

589,590 

591 


10 


52 


23 


321 


89 


Omitted 

57:V575 

576;  577 

578-582 

584 

Omitted 

587-589 

589 

590 

591 

Omitted 

592 

593 

Omitted 

603 

606-616 

617.  *605 

619-622 

62:3 

627 

624-626 

628 

629 

630 

6:34,685 

6S6,  637 

638-642 

Omitted 

'641 

643-645 
645 

649-658 
3827 

636,  646-648 
659-662 
662-669 
6:32 

6:33 

670-674 
674 

677,  678 

678,  679 
679,680 
675 
*676 
682 

6S5,  6^ 
687-690 
692,  693 
692 

694-698 
699,700 
700 
699 

703,  704 
701,  702 
705 

704,706 
707 
702 

708,  709 
702, 705 


592 

59:3,594 

595 

596 

597 

598-600 

601 

602-609 

610-616 

617-624 

625 

626 

627 
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1803 

Omitted 

1804 

(91 
Ml 

72 

33 

5 

1805 

1716 

1806-1811 

1717 

1812 

Omitted 

1813 

1718, 1719 
1752 

1814 

9 

116 

1815-1818 

1717, 1718 

1778 

1819-1822 

18^3-1^'25 

1721  1722 

1826-1828 

j  172:1-1734 
)  1777-1778 
17J38-1741 

1829 

1830 

18:^1-18^9 

1743 

1840, 1841 
1842 

1742 

1777 

1843, 1844 
1845. 1846 

Omitted 

1745-1749 

1847 

13 

140 



1751 

1848-1851 

1754. 1755 

1851 
1852 

9 

111 





17.)3 

1756, 1757 
Omitted 

1853-1856 

18^7-1864 

1779 

1865 

13 

140 

2,3 

Omitted 

1*^66 

1779 

1867-1869 

I 

i7SI.1782 

1870 

♦18 

140 

1758-1760 

1871 

.■>89 

1872, 1873 
1874 

Omitted 

9 

128 

675 

1875-1 S97 

1  06. 1767 

1898-1905 

13 

178 

1766-1769 

1906-1909 

1770-1774 

1910 

1776 

1911 

1720, 1721 

1912 

1761 

1913 

784 

1914-1925 

1752 

1926-1939 

1791 

1940-1958 

1786 

1959 

Omitted 

1960,1961 
1962-1966 

♦14 

109 

7.8 

1792 

Omitted 

1967 

1     

1778 

1968 

**Rep.'9 
9 
9 

172* 
172 
172 

79,'80 

Omitted 

1969-1971 

Omitted 

1972-1975 
1976-1978 

1787,  1788 
1800-1802 
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G.A. 
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Sec 

2100 
2101 

9 
9 
9 
9 
9 
9 
10 
9 

172 

172 

172 

172 

172 

172 

52 

SI 

1802 
1806 
Omitted 
1809 

1800,  1805 
1802 
Omitted 
Omitted 
Omitted 
Omitted 
1764 
♦1717 
Omitted 
1829-1836 
*1664 
Omitted 
Omitted 
*1664 
Hi66, 1667 
1680 
1672 
*1677 
1673, 1674 
♦1668 

*1675, 1676 
1670 
*1685 
1689 
1685 

1685, 1686 
1687, 168S 
*1694 
1690. 1691 
Omitted 
Omitted 
121,122 
Omitted 
123 
124 
105 

105,  108 
Omitted 
126,  127 
Omitted 
r28 
3976 
Omitted 
556-558 
Omitted 
1487,  1488 
1487 
Omitted 
4 

1920 
*2202 
1923-1926 
Omitted 
1928-1934 
19:>9 
1935 
014 
1927, 1938 

2218 

2219 

2220-2225 

2226 

2227 

2228,2229 

22 10, 22:31 

2232,22.33 

22:34 

22:35-2238 

22:39 

2240 

2241 

2242,2243 

2244 

2245 

2246 

2247 

2248-2250 

2251,2252 

2253,  2-254 

2255 

2256,  2257 

2258 

2259-2262 

226:3 

2264-2267 

2268, 2269 

2270 

2271 

2272 

2273-2276 

2277-2279 

2280 

2281 

228?-2298 

2299-2:301 

2:K'2,2:J03 

2:304, 2305 

2:306 

2307 

2:308 

2:309-2315 

2:316-2319 

2320-2322 

2323 

2324 
2325 
2326 
2:327 
2:328 
2:^29 
2330 
9:^^l 

13 

98 



•2015 
Omittpd 

2102, 2103 

1941-1946 

1955 

210?^ 
2106 

1958 

1959 

2107 

1960  1961 

9108 

1964   1965 

2109-2117 

1969 

2118 

Rep.  9 

172 

3659-3662 

2119 

Omittod 

2120-2122 

1970 

212:^2132 

.... 

•• 

1947 

21:3:3-2140 

Omitfpd 

2141 

ill 
1l4 

46 
32 

2142 

♦1957 

2143 

1956 

2144 

9 

161 

*1966 

2145-2146 

Omiff/»H 

2147 

*1966-1968 

2148 

.... 

. . . . 

.... 

1962   1963 

2149 

(^mittpd 

2150,2151 
2152 

1936 

OmiHi^d 

2153 

14 

60 

*1971 

2154 

1972-1975 

2155 

Omitted 

21'"  6 

1976-1979 

2157 

1982  1983 

2158 

1985 

2159, 2160 
2161 

2772 

198( 

2162, 2163 
2164 

Omiffpfl 

Rep.  9 

152 

1988-1990 

2165-2168 

9 

173 

9.... 

1991 

2169, 2170 
2171 

1992  1993 

1994-^^010 

2172,2173 
2174-2176 

.... 

2011-2013 

2017  2018 

2177 

12 

86 

3 

*2312 

2178 

2318 

2179 

2320 

2180,2181 

2182 

.  .  .  . 

13 

158 

2 

*2{21 

2:322-2328 

2183 

2:3:34-2:337 

2184 

2 

:329-2331 

2185 

.... 

(13 
114 

"i3 

13 

158" 
71 

i58* 
158 

3 

4"" 
5 

2186-2188 
2189-2192 

.... 

2338 
2339 

2193, 2194 
2195 

2340 

•2:H1 

2196 

2:343 

2197,2198 
2199 

2:351 

1:3 

158 

6 

•2:353 

2200 

2:344 

2201-2204 

2333 

2205,2206 
2207-2213 

iiiiii' 

-4 

•2342 

*45,  IT  21 
Omitted 

2214 



13 
13 

158 
158 

7 
8 

2215 

2347 

2216 

2;:545  2346 

2217 

. .  • . 

♦2496 
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Sec 
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Sec. 

23:39 
2340 

13 

158 

9 

2348 

2349 

2368,  2369 

2354-2356 

Omitted 

2:362 

2:363 

2364 

2365 

2357 

2358-2361 

2367 

2406-2407 

2370 

2:371-2373 

2:378  . 

2376 

2379,  2380 

2382,2383 

Omitted 

2:384-2388 

2:389 

2390-2398 

2:399 

2400 

2401 

2366 

2366 

2408 

*2411 

*2408 

*2411 

Omitted 

2413-2415 

Omitted 

2416-2418 

2419 

2420-2434 

M35 

2436-2439 

2441 

244:3-2450 

2452-2454 

Omitted 

2458 

2460 

2465-2468 

2459 

2469 

2470-2473 

2482 

•2494,  2495 

2475 

2474 

2477 

2476 

2487-2489 

24aV2486 

2478 

2461-2464 

2319 

Omitted 

2474-2476 

2477 

2478 

2479 

2480 

2481-2487 

2488-2493 

2494 

2495-2497 

2498 

2499-2504 

250),  2506 

2507 

2508-2513 

2514 

251&-2522 

2523 

2524-2528 

2529 

2530,2531 

2532 

253^3 

2534-2535 

2536 

2537 

2538 

25:39-2542 

2543, 2.544 

2545,2546 

2547 

2548 

2549-2551 

2552-2560 

2561 

2562 

256:3 

2564 

2565,2566 

2567 

2568, 2569 

2570-2572 

2573-2599 

2600-2604 

2605-2608 

2609 

2610, 2611 

2612-2615 

2616, 2617 

2618 

2619,2620 

2621 

2622 

2623.2624 

26-25 

2626 

2627 

26-28 

2629,2630 

2631-2634 

26:35 

2636. 2637 

2638 

2479-2481 

9 

9 
9 

151 
151 
151 

1 
2 
3 

2440 

2:341  2342 

2451 

2:^43-2345 

2440 

2346. 2347 
2348 
2:349 
2350 

*-.'436 

18 
13 

158 
158 

10 
11 

*2460-2464 

*  1908-1909 

Omiited 

2351 
2352 
2:35:3-2356 

13 
18 

158 
158 

12 
13 

2405-2457 

Rep.  13 

7 

Omitted 
Omiited 

2357 

13 

126 

•2212,2213 

2358,2359 

2360 

2361-2363 

2214 

13 

158 

14 

Omitted 

2215 

2:364 
2365 

2185-2192 

*3787 

2366, 2367 
2368  2369 

2193-2197 

12 

191 

2198 

2370 

2199, 2200 

2371-2375 

13 

127 

2220 

2:376 
2377-2385 

13 

158 

15 

♦2221,2222 

222:3-2224 

2386 
2387 
2388 
2389 
2390 

13 
13 

is 

15S" 
153 

158* 

16 
17 

18*'* 

*2869 

z229 

Omitted 

2-37-2240 

2241,2242 

2391 
2392 
2393 
2394 

13 
13 
13 
Rep.  13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2243 

•2244 

2246 

2248-2250 

2:395 
2:396-2398 

2257-2265 

2251 

2399 
2401-2402 

13 

158 

22 

2247 

2252 

2403 
2404  2418 

9 

22 



11 

125 

2266 
2267,  2268 

24I9-'M21 

2256 

24^2  2425 

2254,  2255 

2426 

Omitted 

2427  2434 

2280  2:^06 

2435-2437 

2307-2311 

24:38 

2504-2507 

24:39 

2505 

2440 

... . 

— 

2507.  2508 

2441-2444 

2513-2516 

2445  2446 

2516,  2517 

2447  2448 

Omitted 

2449-2452 

2519,  2520 

2453 

2522 

2154,2455 
2456 

2528 

1:33, 134 
137, 3788 
♦138 

2457 

2458 

♦13 

10 

122 

23 

923 

9 
4 
5 

2459 

♦139 

2460-2462 

140 

246:3-2466 

141,  142 

2467 

3163-^166 

2468-2471 

.... 

:3172 

2472 

14:3 

2473 

144 
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Sec. 
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Sec. 

2639 

Omitted 
l;:J3, 134 
i:^6 
135 

ia5 

Omitted 
*3769 
*583 
146 

147,  3771 

148,  149 
♦3203 
163 
*165 
166 

Omitted 
17:3-175 
161 

176-179 
167-171 
173 

187 

Omitted 

*180 

188,  189 

277 

190-192 

:3491-3501 

208 

208 

210 

*208 

211-214 

215 

216-226 

227-229 

234,235 

2:36 

237 

238 

238 
239 

240 

241 
231 

241 

242 
>:;0 

2743-2745 
2746 

2747-2752 
275:3-2756 
2757-2765 
2766 

2767-2770 
2771 
2772 
2773 
2774 
2775 
2776 

2777-2783 
2784 
2785 
2786 
2787 
2788 

2789, 2790 
2791 
'2792 
2793,2794 
2795 
2796-2798 

•2799 

2800 

2801 

2802 

2803 

2804 

2805 

2806-2809 

2810 

2811 

2812 

281:3-2817 

2818 

2819-2823 

28-24 

2825 

2826 

2827-2829 

28:30 

28:31,2832 

28:33 

2834 

2^:^5-2842 

284:3 

2844-2848 

2849 

2850,2851 

2852 

2H5:3-28'5 

2aJ6 

2857 

28.58 

2}^59 

2860 

2861 

^531-2533 

2640 
2641 



.... 

13 

167 

10 

2534 
2535-2540 

2642 

i2 

14 

Omitted 

2643 

254:3-2551 

2644 

Om.  *26S;5 

2645 

2572-2575 

2646 

2647, 2648 
2649 

1 

118 

13 

167 

11 

*2562 
2562 

Rep.  13 

167 

35 

Omitted 

2650,2651 
'^652 

2563 

Rep.  13 
13 

617 
167 

35 
12 

2653 

2564 

2654, 2655 

.... 

2565-2571 

2656-2658 

2559 

2659 

... 

.   ... 

2553 

2660-2662 

2558 

2663 

2552 

2664-2667 

2557 

2668-2672 

2554,2555 
Omitted 

2673 

2674 

2556 

2675-2678 

2560,2561 
2576 

2679-2681 

2682, 26^3 

2579-2581 

2684 

{,1 

169 
172 
95 
64 

8 
2 

2685-2687 

2582 

2688-2G98 

2699 

2586 

2700 

13 

21 



2585 

2701 

2589 

2702 

1:3 

167 

13 

2590 

2703 

2591 

2704-2707 

13 

167 

14 

2592 

2708 

13 

167 

2 

2593-2596 

2709-'^719 

2594 

2720-2722 

2599 

2723, 2724 
2725 

25^9  *285r 

9 

13 

13 

(13 

j  Ex.S.8 
1         13 

h3 

(13 

9 

5 

167 
3 

167 
3 

6 
167 
5 
3 
16 

167 

! 

167 

3*'" 

..... 
5 

6"   ' 
7* 

8*"' 

2600-*^604 

2726 

Omitled 

2727 

2605-26C9 

2728 

13 
14 

167 
95 

13 
4 

2610 
2611 
2611 

2729 

261:3-2615 

2617 

2730 

2618 

2731 

13 
9 

142 
174 

2"" 

2619 
2620 
2621-2628 

2732 

13 
9 

13 

167 

16 

2629 
2630-2634 

2733 

2635 

2734 

26:36 

273-5 

9 

174 

1 

Omitted 

2736 

•>.i:{ 

Omittpd 

2737 
2738 

.... 

...  . 

*2:J2 

244 

245 

2529 

2530 

Omitted 

13 

167 

17 

Omitted 
'^6:37 

2739 

9 

5 

2636 

2740 

2638 

2741 

13 
Rep.  13 

167 
167 

9 
:35 

Om.*180,1[3 
2707 

2742 

. . . . 
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Sec 
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Sec. 

2862.2863 
2864-2866 

Omitted 

26:39 

2640 

Omitted 

2641,2642 

2643 

2644 

2645 

2646 

2648-2651 

2655 

Omitted 

2657-2660 

2^59 

2661,  2662 

2659 

2662 

•2659 

2663 

2656 

2664 

2665-2667 

2667,  2668 

2652 

2701 

2705,  2706 

2669 

2670, 1671 

2672 

2673 

2675-2676 

2675 

Om  *3689-96 

2678, 2679 

2677 

2712 

2648,  2713 

Omitted 

2648 

2714-2716 

Om.  ^2712 

2717 

2708, 2709 

•26S1-2685 

Omitted 

2710 

Omitted 

2711 

Omitted 

2718 

Omitted 

2704 

Omitted 

2719 

Omitted 

272(}-27-22 

Omitted 

2723 

Omitted 

2724 

2702 

2725 

2957 

2958-2960 

2961 

2962 

2963, 2964 

2965 

2966 

2967 

2968,2970 

2971 

2972-2974 

2975 

2976 

2977-2979 

2980 

2981 

2982 

298:3 

2984 

2985-2992 

2993 

25194, 2995 

2996, 2997 

2998 

2999 

3000-^003 

3004 

3005 

3006 

3007 

3008,3009 

3010,3011 

3012, 3or< 

3014-;J0-:0 

3021 

:^>022, 302 1 

3024,  :3025 

3026-3035 

30:^6 

3037-3040 

3041 

3042-3044 

3045-305U 

3051 

3052 

305:3-3055 

3056 

3057,8058 

hi059 

3060 

3061-3072 

307:3-3075 

3076 

:3077-3081 

:-i082 

308:3-3085 

3086 

b087 

3088 

3089-3100 

3101 

2703 

2726  2728 

2867 

264S 

2868 
2869,2870 

2871 

Omitted 

2iA>^ 

9 

75 

Omitted 

2872 

'729 

2873,2874 

2875 

iV6 

28 
167 

i9  ** 

2<30 

2876-2871; 

2731,  '73:3 

2880 

Omitted 

2881 
2882-2885 

20fi6-*z688 

HAl 

2886 

2887,2888 

2889 

2653 

•689-2691 

27:34 

2890 

•2680 

2891 

27:35 

2892 

2692 

2?^93 

27:36 

2894 

269:3-2700 

'z895-2897 

2737 

2898,2899 
2900 

27:38 

2739 

2901 

2740 

2902, 2903 

2904 

2741,  2742 

*2742 

2905,2906 
2907 

Omitted 

13 

167 

18 

2747 

2908, 2909 
i:9 10-2911 

Omitted 

13 

167 

2.0 

2744 

2912 

2748.  2749 

2913 

2750 

2914, 2915 
2916 

2751 

2752-2758 

2917 

Omitted 

»^918 

2759,  2760 

291Q 

2746 

2920 

2761-2770 

2921-2923 

9 

174 

^771 

29  4 

2772 

2925 

2777 

2926,2927 
2928-293'^ 

277^J-2775 

2778-2783 

1 9  53-2936 

2  84 

2937 

Omitted 

2938,2939 
2940 

^785-278/ 

Omitted 

2941 

2788 

2942 

2789 

2943 

2788 

2944 

2790-2801 

2945 

803-3805 

2946 

2802 

2947 

2806-2810 

O94g_oo5o 

:V2>^S 

2951 

v81 1-2813 

295i 

2654 

2953 

2814 

2954 

*2743 

2955 

2815-2826 

29i6 



.... 
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Revision. 

SESSION  LAWS. 

Code  of  tu 

G.A. 
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Sea 

G.A. 

Ch. 

Sec. 

3102-3111 

2827-2836 

28:37 

'2^39 

2838 

3155 

2840-2843 

2849,  2850 

2853 

•2851-2853 

2844-2848 

2854,2855 

Omitted 

28^)6-2860 

2864-2866 

2861-2863 

2867,  2868 

2869-2875 

Omitted 

*2876 

2877 

2879,  2880 

2878 

2881 

2886-2892 

•2949,  2950 

2951 

2953,2954 

2955 

2956-2961 

296:3 

'2962 

2664-2666 

2968 

•2973 

2994 

2995 

•2967 

2975-2980 

2.980,  277 

2981-2993 

2969-2972 

2996-2998 

2999 

♦2971 

3010 

:3000 

:3001 

:^02 

Om.  *2959 

Omitted 

:3003,  3004 

:3011 

:3012-3021 

;-{0>2  197 

3264 

3265,3266 

8267 

3268 

3269-3271 

8272 

8273,3274 

3275 

3276 
3277 

3278-3280 
3281-3285 
32«6 
3287 
3^28S 

3289-3291 
3292 
3293 

3294-3297 
329S 

3299-3303 
•3304 

3305 

3306,3307 

3308 

3323 

3:324 

3325 

3326-3330 

3331 

3:i32 

3:33:3-3359 

3360,3361 

a362 

aS63 

8364-3374 

3375-3384 

3:385 

3:386-3393 

3:394, 3395 

3396 

:3397 

3398-3400 

8401 

346 

3112 

:}029  3030 

3113 

3044 

3114-3115 

9 

i3 

174 

10 

M)4b 

3116 

3050-3052 

3117-3120 

167 

26 

:3046 

3121  3122 

:3047  3048 

:il23 

(13 

1l4 

Rep.  12 

43 

rt7 
11 

3124-31-^6 

:3049 

3127-3131 

Omitted 

3132, 3133 

•i055, 3056 

3134 

:i(j57-:^059 

3135-3139 

Omitted 

3140-3142 

:3060 

3143-;3145 

3053 

3146,  H147 

*3053 

3148-3154 

3054 

8155 

Omitted 

8156-3159 

Rep.  9 

150 

:3061 

3160 

3063-3066 

3161,3162 
3163 

3064 

3067-3071 

3164 

11 

(13 
il4 

91 

167 

42 

27" 

M)12 

3165-3171 

5172,3173 
3174 

3072 

13 

161 

:)073  3074 

3175,3176 

8177 

3178-3183 

13 

167 

23 

(3072,3076 
(3076 
:3078-3091 

13 

161 

3184 

13 
13 
13 

167 
150 
150 

29 

1 
2 

3G92 

3185 

3093 

318&-3188 

3094 

3189 

13 

167 

:3095-8C99 

3190 

3101 

3191.3192 

13 

167 

30 

3102 

3193 

3103-3129 

3194 

Omitted 

3195-3200 

(10 

1l4 

10 

51 

115 

51 

1 

2 

3201 

Omitted 

3202-3214 

Omitted 

321;'»-3218 

Omitted 

rJ21 9-3221 

3135-3144 

3222 

13 

167 

22 

3LS7 

3:23 

:3145-3152 

3224 

.,152  8153 

3-225 

13 

167 

23 

Omitted 

3220 

^894  :3.*)66 

32  i7 

13 

167 

24 

•''895-^897 

3228 

:3566 

:!229 

8402 

Omitted 

3230, 3231 

3403-*M07 

:3408-3415 

3416-:3418 

3419-3426 

3427 

34:8 

3429-34:33 

34:34 

34:55-3437 

:34:38 

3439 

3440 

2?^98-2902 

^5232 
3-2:>3-3242 

13 

167 

25 

:3408-:3415 
•2v)5-257 

324.i 

290:V^910 

:J244,  3245 

3J23  3024 

:3025-:3027 

30:31-30:H 

:30:35,  3240 

■'^36,3037 

Omitted 

:30^l8-3043 

3u28 

•29-22 

3246-3248 

-2911 

3249-3252 

•2914-*^91S 

3253 

Omitted 

3254, 3255 

2919-2921 

32o6 

2912 

3^57-3262 

2926 

326:3 

.... 

'2913 
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SESSION  LAWS. 

Code  op  '73. 

REVISION. 

SESSION  LAWS. 

Code  of  '73. 

G.A. 

Ch. 

Sec. 

G.A. 

Ck.     Sec 

3441 

Omitted 

2927-29-29 

29:30,3168 

2931 

29:32 

2927 

293:3 

♦180,  IT  3 

2934-2947 

Omitted 

2948 

♦2525 

Omitted 

*:3025 

31:30-3134 

3216-3223 

Omitted 

3167 

3154 

3156-3162 

3578 

:3579 

8580-3583 

3584 

3.58-5-3588 

3589 

3590 

3.591 

35H2-3595 

3^596-3599 

3600 

3601 

3602 

36J3 

3604 

3605 

3606,3607 

;36i)8 

3609 

3610 

3611 

3612 

361:3,3614 

3615, 3616 

3617 

3618, 3619 

3620-3622 

3n23, 3624 

3625 

3626. 3627 

3628, 3629 

36:30 

3631 

3632 

36:3:3-3636 

3637, 3638 

3639 

3640-3642 

364^3.  3644 

3(545 

3646 

3647,  3648 

3049-3660 

3661, 3662 

3663 

3n64 

366.5-3668 

3669 

3670 

3671 

3672 

3673 

3674 

3675, 3676 

3677 

:3H78-3690 

3691 

3692 

3693 

3694-3697 

3698-3700 

3701-3712 

3255 

Hi^  3414 

3260 

.^4.4.=i 

Omitted 

;^446 

l:: 

167 

31 

3268 

3447 

3269-3272 

3448 

3253 

3449 

Omitted 

3450 
:345 1-3464 

3247 

32*)6-32.59 

3465 

3262-3265 

H468 

32b7 

3467 

3468-3480 
3481 
J3482-.S486 

Rep.  9 
Rep.  9 

174 
174 

1 
4 

:3273 

13 
13 

167 
167 

32 
33 

3274 

*3275 

3276 

3487-:3494 
3495-3497 

3248 

3278 

J3498 

:3281 

3499 

3287 

3500-3506 

3282 

J3507 

3173 

3171 

3178 

3177 

3179 

3184 

31^0-3183 

3174-3176 

3211-3214 

3185 

:3209,  3210 

31S6 

3188-3593 

:i203 

Omitted 

3508 

3283 

3-509 

Omitted 

3510 

.{989  3293 

3-511 



3293 

13512 

3290 

.351:3-3516 

3298^300 

3517-3519 

:3284 

13520-3523 

3285 

3-524 



Omitted 

3.525,3526 
a527, 35*28 
»35'>9-3534 

3-^86 

3306 

3288 

:3535 

3:305 

3536-3543 

3195-3201 
;3*203 
3168 
:3207,  3208 

204-3206 

.215 

.... 

:3301-a^04 

3544 

3291    3'^92 

:3545 

*:3292 

3546,  a547 
3548-1^551 

3294-3296 

Omitted 

:3552 

3'i97 

3553 

:3225 
3229 
32:30 
3231-3233 

Omitted 

:55.H 

:32?^0 

14 

123 

:3307-3319 

:35.56-3558 

:}3>1,  3322 

■i'viQ 

•^^91) 

3560 

:}2:34 

:3228 

3-239 

3241 

3243 

Omitted 

3239 

3241 

:3'^46 



Omitted 

'3561 

332:3-33*^6 

3562 

Omitted 

3563 

:3:327 

3.564 

. . . . 

ii 

lie' 

v327 

:3565, 3-566 
3567 

;3330 

3:318  3319 

3568 

Omitted 

3569 

.3416  3417 

3570 

3250 
-3253 

9 

174 

5 

:3417 

3571 

3418-3430 

i3572 

:J249 

:3252 

Omitted 

32-54 

3v:61 

3.66 

."3834 

:i573 

:3431 

3574 

:3432 

3575 

Omittpd 

:3576 

3445-;3447 

eo77 

:34:3:3-3444 
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Revision. 

SESSION  LAWS. 

Code  op  '73. 

Revision. 

session  laws. 

Code  of  '73. 

G.A. 

Ch.  1    Sea 

G.A. 

Ch. 

ise. 

3713-3715 

3:i3l 

3:3:32-3842 

:3:368-3372 

:3:345 

:3347 

:3:348 

:3:349    . 

3:351 

3:353-8855 

3:j54 

3875 

3876 

:3877,3878 

3879-3J<89 

:^890 

3891-390^ 

3909-39:37 

39:^8-3951 

3952 

8953-3964 

3965 

3966-3968 

3969 

3970, 8971 

3972 

3973 

3974-3977 

3978-3980 

3981 

3982 

398:J,  3984 

3985, 39^6 

3987 

3988-3997 

:3998, 3999 

4000 

4001-4004 

4005 

4006-4*11 

4012-4030 

4031-40:34 

4035,40:36 

40:57 

40384041 

4042-4064 

4065 

4066 

4067-4072 

407:3-4076 

4077 

4078-4087 

4088, 4089 

4090,4091 

4092 

4093-4099 

4100 

4101-4103 

4104 

410^:-4108 

4109 

4110 

4111 

4112 

4113,4114 

4115-4118 

4119 

4120 

4121 

4122 

4123,4124 

4125 

4126 

14 

127 

3>33 

3716-  726 

3^:34 

3727    731 

3"):35 

3732 

3*):^fi-3546 

37:33,8784 
3735 

9 

174 

6 

3'47 

>{54S-Q5fi5 

3736-3738 

:3  )fi7-:i.5^.T 

8739 

35-^7-3610 

3740-^742 

9 

174 

7 

:36ll 

8741 
3742 
3743 

'612-3623 

:3355 

:3:352 

:3;}.56,8357 

3:350 

:3:3-'S 

:3i)23i^ 
:^  6^4-3626 

3744-3745 

13 

188 

36:i7 

3746 

:36'8.  8629 

8747 

:3629 

8748-3754 

:3:160-3366 

9 

174 

8 

:^630 

8755 

:33'j9 
:3:367 
3:345 
Omitied 

j  3373,  8374, 

I     3377 
:3378 

:3373.  3374 
:3:376 
:3:379 
:3375 

3631-3634 

8756 

:)6:36-36:38 

8757 

45r)6 

3758-3760 

*3639 

3641  3642 

8761 

'in  A  'i 

8762 

.... 

oo4o 
3644 

8763,8764 
H765 

. . » . 

:3646-3655 
:36o7  3658 

8766 

3656 

.S767 

:^659-3662 

3768 

:3381 

:3:382-^S86 

Omitted 

:3388 

:3:394-3397 

Omitted 

3:39S 

:3399 

:3400,  3401 

:34():^-3407 

:3:393 

Omitted 

:J4U2 

Omitted 

'92:J-z925 

:3645 

3769-3773 

^66:3-8668 
3671-3689 

3774 

3775 

Rep.  9 

174 

9 

Omitted 

3776-3779 

:3690  3691 

3780 

3696 

8781 

3092-3695 

3782 

14 

112 



:3697-3719 

3783,  3784 

3785-3789 

3721 

13 

167 

:34 

3722 

3790 

3723-3728 

3791, 8792 
3793 

3730-3733 

:i729 

3794 

3734-3743 

3795-3797 
3798 

•3751 

3:386 

:3752,3753 

3799 

Omitted 

:3:388 

:3449-8451 

Omitted 

3452,  3453 

3455,  3456 

34-4 

:3457,  3458 

:3460-3465 

:3469-3472 

:3466 

347:3-3477 

:34^,9 

:3478-3489 

:3467,  8468 

mo 

•J5:)2-3:08 

.'.509 

3510-3532 

■3727 

3800 

^ . 

.... 

3744-3750 

3801-3808 

:3754 

3804 

4558-4560 

3805,8806 

3807, 3808 
3809 

Omitfi^H 

•288"^-2H85 

•.>882 

3810, 3811 
3812-3817 

2525 

2526, 2527 
^776 

3818-3821 

38'^2 

246  247 

38-23-3827 

251-254 

8828 

v>48 

3829-3840 

3669 

3841,8842 
3843 

45 

Omitted 

3844-3S50 

45 

3851 

12 

149 

^50 

3852-8874 

249 
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BEY1SI0K. 

SESSION  LAWS. 

CODE  OP   78. 

BEYISION. 

SESSION  LAWS. 

CODE  OF  '73. 

G.A. 

Ch, 

8ec 

G.A. 

Ch. 

Sec. 

4127,4128 

4129 

41j0 

2523,  2524 

2994 

:3448 

Omitted 

:3819 

:37.)6 

3771 

Omitteil 

Omitted 

Omitted 

Omitted 

3792 

Omitted 

3788 

mo 

♦3789 

:n99 
:^05 
:3806 
3801 

:3804-3806 

:3814 

:381 1,3812 

3800 
:38i>8 
.i8:-{6 
3813 

•3843 
Omitted 
8^:;7-:V40 

:^>82w-;3<U 
Omitted 
2520 
Omitted 
V22Q 

4248-4252 

42-^3-4270 

4271-4293 

4294 

4295 

4296 

4297-4305 

4:306 

4307 

4:308^310 

4311^313 

4314 

4:315 

4316,4317 

4318-4323 

4324 

4:325-ta32 

433:3-4:346 

4347^356 

4;^i7 

4:358 

4:3.59 

4360 

4:^61-4366 

4:367-4369 

4:370 

4371-4373 

4374 

4375,4:^76 

4377-4380 

4381 

4382 

4383 

4:384 

4:]85 

4:^86-4391 

4:^92,4:393 

4:Vi4-440^ 

.39P-3916 

3917-39:U 

3936-3958 

41:31 

Omitted 

4132 

i2 

iso' 

:3959 

41:3:3 

3960 

41:34, 4135 
4136,4137 
41:38, 4139 
4140, 4141 
4142 

:396 1-3969 

Ex.S.8 

1 

1 

:3969 

Omitted 

Ex.  S.  8 

1 

1 

3970-3972 

Omitted 

4143 
4144 

3973 

4278 

.  10 
(13 

52 
46 
152 

1 

Omitted 

4145 

3977-3982 

11 

28 

3983 

4146 

:3984-:3991 

no 

J  13 

46 
152 

2 

399.3-4006 

4147 

4008-4017 

4148 

4021 

4149 
4I0O 

14 
14 

134 
1:34 

♦13 

171 

1.2 

♦4031 
4022 

4151 

9 

146 

4023 

(  Ex  S.8 
i         12 
(         14 

1 
141 

l:i4 

5 

4024-4029 

4152 

4030 

Omitted 

4153 

4035-40^7 

4154 
4155 

ii? 

15 
92 
109 

1-4 

10 

110 

4o:« 

40:^,  4040 
4043-4046 

4156 

I'd 

115 
113 
117 
113 
115 
113 
113 
113 

2 

1 

2 
3 
4 
5 
6 

4157 
4158 
4159 

.... 

4048 

*4049  *4051 

4161 

4I6>  4163 

4050 

4164-4167 

♦4050 

416S-417U 

♦4051 

4171  4172 

4065-4070 

4173 

4072 

4174 

407:3-4087 

41,5 

4409-442- 

44>:3-4427 

4428-44:31 

44:^2-44:38 

4439-4441 

4442-4444 

4445,4446 

4447 

4448-4454 

44.5f»-446:^ 

4464 

54f  5-4484 

4485 

448(>-44a8 

4489^1498 

4499 

4500 

4501 

4502 

450:3,  4^504 

4505-4512 

4089-4102 

4176,4177 
4178 

:  5-^44  3;45 

Omiffprl 

3277 

:5509,  33!9 
3:46 

3a^o 

2510 

2511,  2512 
Omitkni 
;^5_  >v(;3 

410:3-4106 

4179 

... 

Omittpd 

4180 

4108-41 10 

4181 

4112-4114 

4H2 

Omitfi>fl 

418:3 

4108,4115 
4115 

4 184  41  >5 

4186,  4187 
4188-4*  06 

4116-4126 

4121 

42(j7-42-''0 

:3^6.'>-3878 

:38H4 

:iHH0-3S88 

:3^"89 

:3S91-389J 

3894 

:3895 

:3902-3910 

3911 

Omitted 

RepVi' 

109 

4125-4144 
Omitted 
Omitted 
4145-2154 

4^21 

42'>2-4230 

4231 

9 

53 

4-^^2-4234 

Omiffufl 

4-2:35 

13 

185 

4155 

42:i6 

OniittPfl 

4237-4245 

4156 

4246 

9 

121 

Omitted 

4247 

4157-4164 
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SESSION  LAWS. 
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G.A. 

Ch.  1    Sec. 

4513-4-  '» 

4165-4167 

4169,  4170 

4171 

4172-4182 

4111   • 

Omitted 

418(3-4189 

4190 

4191-4196 

4197-4225 

*4108,*4185 

4226^231 

Omitted 

4232,  4233 

*42:34-4238 

Omitted 

42:39-4244 

Omitted 

1245-4252 

Omitted 

42")3 

4255-4258 

4260 

4261-4259 

Omitted 

4262-4270 

4275 

4271 

4272-4290 

4J91-4294 

4295-4:317 

431S-4325 

4>I27-4:336 

43:16 

4337-4:344 

4-304834 

48:i:,-484:^. 
4844-4^51 

4S:.2-1855 

4474-4478 

4516,4517 
4518 

446^^-4473 

12 

39 

4479-4486 

4519-45^9 

44S7-4490 

4 '30 

4856-48'-9 

4491-4494 

45U-45o3 

4860,4861 

4862, 486-5 
4864 

4865-4^74 
4875-4879 

4880, 4881 
4b82, 4^83 

H95.  44il(> 

45:U-4537 

4496  4497 

45:38 

13 

137 

Omiited 

4539-4544 

4498-4507 

4545-4573 

Omittt»d 

4574 

1508  45' '9 

4575-4580 

Omittf^d 

4581 

4884,4885 

4-86 

4-87-4896 

4^97-4903 

4904-4901 

4910 

4911 

4912  4913 

4510,4511 

4582  4583 

4512 

4584-45>^ 

Omitted 

4589,4590 
4591-4596 

451:3-4510 

4r,90-4525 

4597 

Omitted 

4598-4605 

45 '7 

4606 

Omirted 

4607 

4914-4916 
4917 

4918-4931 
4932 
49:33 

4934^9:36 
49^7-4944 
4945-4947 
4948, 4949 
49.0-4959 
'4960 
4961 

4962-4965 
4966-4982 
4967^975 
4993 

4994-5013 
5014 

5'Jl5-5065 
5066 

.5067-5087 
50^8-5089 
5090-5093 
5094 

509V5104 
5i05-5109 
5111-5115 
5116 

5117-5119 
5120 
5121 

5122-.5125 
5126 

5127-5135 
5136 
5137 
5i:i8 

5139-5141 
5142 
5143 
5144 
5145 

45^8-4530 

4608-4611 

•.*  * 

4526 

4612 

4531-4544 

4613 

Omitted 

4614 

4545 

4615-4623 

*  ee  Const. 

4624 

4546-4553 

4625 

See  Const. 

4626-4644 

4554  4555 

4645-4648 

4-61-4670 

4649-4671 

4571 

4672-4679 

4572 

4680-4689 

See  Const. 

4690 

.«••.•>. 

45^7 

4691-4699 

457:3-4588 

4700.4701 
4702-4706 

4:345  4:346 

11 

12 



4599 

4347-4:3)1 
4352-4358 

46  '0-4619 

4707-4713 

Omitted 

4714-47-22 

4359-4367 

Omitted 

4368-4:388 

Omitted 

*4419 

4419 

4389-4397 

4:398^04 

4505 

4406^412 

4413 

*4414 

4415-4418 

4420-4425 

44:30,  4431 

4444-4450 

4432-4435 

4443 

4426,  4556 

4427-4429 

44:36^442 

4451 

4452-4459 

4460-4464 

4620-4670 

4723-4726 

9 

33 

4671 

4727-4747 

4672-4692 

4748 



Omitted 

4749 

469;3-4696 

4750 

Omitted 

4751-4759 

4697-4706 

4760-4766 

4707-4711 

4767-4791 

Omitted 

4772-4778 

4712 

4779 

10 
10 

10 
10 

2 

See  Const. 

4780 
4781-4784 

14 

y6 

4713 
4714 

4785-4790 

472:3-4726 

4791,4792 

*4737  4738 

4793-4799 

4727-4735 

4800-4803 

4744 

4804 

4770 

4<S05 

4771 

4806-4808 

Omitted 

4809-4815 

4748 

4816 

*4751 

4817^824 

4772 

4825-1829 

4773 
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Revision. 

session  laws. 
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Sec. 

5146. 5147 

Omitted 

4774,  4775 

4791 

4792 

Omitted 

4793,  4794 

M758 

4795-4798 

4776-4778 

4779 

4780-4782 

Omitted 

4767 

4754 

5170,  5171 

5172 

5173-5175 

5176 

5177-5ia5 

5186-5189 

5190 

5191 

5192 

5193 

5194-5196 

5197.5198 

4768-4769 

5148.5149 
5150 

Omitted 

4745-4747 

5151 

Ex.S.  8 

5 

*5174 

5152 

4749-4707 

5158,  5154 

5155 

5156-5159 

4799-48U2- 

9 

48 

i2  69 
1269 

♦47a3 
*4783 

5160-5162 

12 

37 
69 
69 

5163 
5164-5166 

14 

51 

♦4783 

5167 

4S03-4805 

5168 

Omitted 

5169 
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EuLES  OF  Practice 


SUPREME    COURT. 


ADOPTED  JUNE  13,  1877. 

AS  AMENDED  BY  ORDER   OF  COURT,  JUNE   14th,  1879,  BEING  THE 
RULES  AS  IN  FORCE  AT  THE  JUNE  TERM,  1880. 


I. — OP  THE  ORGANIZATION  OP  THE  COURT. 

Section  1.     The  Supreme  Court  consists  of  five  Judges  elected  judges:  chief 
in  the  manner  prescribed  by  law,  the  senior  Judge  being  the  J^"*^«- 
Chief  Justice. 

Sec.  2.     The  presence  of  three  Judges  is  necessary  to  constitute  Quorum. 
a  quorum  for  the  transaction  of   business,  but    one  alone  may 
adjourn  from  dav  to  day,  or  to  any  particular  day,  or  until  the  next 
term.     [Code,  §"139.] 

Sec.  3.  The  officers  of  the  court  are  the  Attorney-General,  the 
ClerH,  and  the  Reporter,  who  are  lalected  in  the  manner  prescribed 
by  law;  the  Sheriff  who  is  the  acting  Sheriff  or  a  deputy  of  the 
Sheriff  of  the  county  in  which  the  term  is  being  held;  and  the  at- 
torneys and  counselors-at-law  admitted  to  practice  therein. 

II. — OP  THE  jurisdiction  OP  THE  SUPBEMB  COURT. 

1.     In  Civil  Actions, 

Sec.  4.     The  Supreme  Court  has  an  appellate  jurisdiction  over  jurig^jction 
all  judgments  and  decisions  of  the  circuit  and  district  courts  from  in civu  actions 
which  appeals  are  allowed  by  law,  as  well  in  cases  of  civil  actions 
properly  so  called,  as  in  proceedings  of  a  special  or  independent 
character.     [Code,  §  31 63. J 

Skc.  5.      The   Supreme  Court  may  also  review  the   following  ^    review 
orders  made  by  the  circuit  or  district  court:  orders. 

1.  An  order  ma  le  affecting  a  substantial  right  in  an  action, 
when  such  order,  in  effect,  determines  the  action  and  prevents  a 
judgpnent  from  which  an  appeal  might  be  taken. 
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2.  A  final  order  made  in  special  proceedings  aflfecting  a  sub- 
stantial right  therein,  or  made  on  a  summary  application  in  an 
action  after  judgment. 

3.  When  an  order  grants  or  refuses,  continues  or  modifies  a 
provisional  remedy;  or  grants,  refuses,  dissolves,  or  refuses  to 
dissolve  an  injunction  or  attachment;  when  it  grants  or  refuses  a 
new  trial,  or  when  it  sustains  or  overrules  a  demurrer. 

4.  An  intermediate  order  involving  the  merits  and  materially 
affecting  the  final  decision. 

5.  An  order  or  judgment  on  habeas  corpus. 

If  any  of  the  above  orders  are  made  by  a  judge  of  the  district 
or  circuit  court,  they  are  in  that  case  reviewable  in  the  same  way 
as  if  made  by  the  court.     [Code,  §  3164.| 

Sec.  6.  The  Supreme  Court  may  also,  m  its  discretion,  prescribe 
rules  for  allowing  appeals  on  such  other  intermediate  orders  cr 
decisions  as  the}'  may  think  expedient,  and  for  permitting  the 
same  to  be  taken  and  tried  durin<r  the  progress  of  the  trial  in  the 
court  below  ;  but  such  intermediate  appeals  must  not  retard  pro- 
ceedings in  the  trial  in   chief  in  the  court  below.     [Code,  §  316G.] 

Sec.  7.  The  Supreme  Court  has -a  general  supervision  over  thn 
district  and  circuit  court  and  all  other  inferior  judicial  tribunals 
to  prevent  and  correct  abuses,  where  no  other  remedy  is  pro- 
vided by  law.     [Constitution,  Art.  5,  Sec.  4.] 

Sec.  8.  The  Supreme  Court  shall  have  power  to  enforce  its 
mandates  upon  inferior  courts  and  officers  by  fine  anQ  imprison- 
ment, which  imprisonment  may  be  continued  until  the  mandates 
are  obeyed      [Code,  §  3200.] 

Sec.  9.  The  Supreme  Court  may  issue  all  writs  and  process 
necessary  for  the  exercise  and  enforcement  of  its  appellate  juris- 
diction.    [Code,  §  3172.J 


Allowance  of 
appeals  on 
intermediate 
orders. 


General 
supervision. 


Mandates : 
how  enforced : 


Process. 


m. — OP  THE  TERMS  OP  THE  SUPREME  COURT, 


Sec.  10.  Two  terms  of  the  Supreme  Court  shall  be  held  in 
NmnberoU  each  year  at  the  capital,  one  commencing  on  the  first  Monday  of 
June  and  the  other  on  the  first  Monday  in  December.  Two' terms 
shall  be  held  in  each  year  at  the  city  of  Davenport,  commoncinn:,  one 
on  the  first  Monday  in  April,  and  the  other  on  the  first  Monday  in 
October;  and  two  at  the  city  of  Dubuque,  one  commencing  on  the 
third  Monday  in  April  and  the  other  on  the  third  Monday  in 
October;  and  two  at  the  city  of  Council  Bluffs,  one  commencing 
on  the  third  Monday  in  March,  and  the  other  on  the  third  Monday 
in  September.     [Code,  1873,  §  134.] 

Sei*.  11.  Cases  appealed  from  the  counties  of  Scott,  Clinton, 
Johnson,  Iowa,  Cedar,  Muscatine,  Louisa  and  Washington,  shall 
At  Davenport  be  heard  at  the  term  at  Daven])ort ;  those  appealed  from  the 
counties  of  Dubuque,  Clayton,  Allamakee,  Winneshiek,  Mitchell, 
Chichasaw,  Floyd,  Jackson,  Bremer,  Butler,  Black  Hawk,  Grundy, 
Buchanan,  Delaware,  Fayette,  Jones,  Linn,  Benton,  and  Howard, 
shall  be  heard  at  the  term  at  Dubuque;  those  appealed  from  the 
counties  of  Fremont,  Page,  Taylor,  Ringgold,  Union,  Adams, 
Montgomery,  Mills,  Pottawattamie,  Cass,  Shelby,  Harrison,  Mono- 
na, Crawford,  Woodbury,  Ida,  and  Plymouth,  shall  be  hoaid  at  the 
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term  at  Council  Bluffs.     Appeals  from   all  other  counties  shall  be  At  Council 
heard  at  the  term  at  Des  Moines,  as  provided  by  law.  aI^d^  Moines. 

When  a  cause  is  continued,  it  shall  be  heard  at  the  next  regular  Hearing: 
term  at  the  city  where  the  order  of  continuance  is  made  unless  when  con- 
otherwise  ordered.     [Code,  §  136.] 

With  the  consent  of  the  appellee  indorsed  in  writing  on  the  Appcnis  taken 
notice  of  appeal,  a  cause  may  be  taken  from  any  county  to  any  ^^  *i^»»s<i»^ 
place  where  it  is  provided  the  court  shall  be  held.     [Code,  §  135. J 

IV.— OP  APPEALS  TO  THE  SUPEEMB  COUET. 

1.  In  Civil  Cases, 

Sec.  12.     No   appeal  to  the  Supreme  Court  shall  be    taken  ijmitntinn 
except  within  six  months  from  the  rendition  of  the  judsfineiit  or  {aki^gl^^^ 
order  appealed  from.     Unless  the  case  involves  an  interest  in  real 
estate  no  appeal  where  the  amount  in  controversy  is  shown  by  the 
pleadings  does  not  exceed  one  hundred  dollars  will  be  considered.  Limitation  as 
except  to   dismiss  the  same   unless  the  trial  judge  certifies  the  ^nificatJfof 
question  of  law  upon  which  the  decision  of  this  court  is   desired.  jud«e. 
And  no  other  question  except  tl  e  one  so  certified  shall   be  con- 
sidered.    This  rule,  so  far  as  it  is  in  addition  to  the  statute,  shall 
not  take  effect  until  January  1st,  1878.     [Code,  §  3173.J 

Sec.  13.     An  appeal  shall  not  be  perfected   until  the  notice  Notice  of  ap- 
thereof  has  been  served  upon  both  the  party  and   the  clerk,  and  Pfri^l^"^"^* 
the  clerk  paid  or  secured  (unless  already  secured)  his  lees  for  a 
transcript;  whereupon  the  clerk  shaU  forthwith  transmit  by  mail, 
express,  or  a  safe  and  less  expensive  messenger,  not  a  party,  nor 
the  attorney  of  a  party,  a  transcript  of  the  record  in  the  cause,  or 
of  so  much  thereof  as  the  appellant  in  writing  in  the  notice  has 
directed,  to  which  shall  be  appended  copies  of  the  notices  of  ap- 
peal, and  of  the  supersedeas  l)ond,  if  any;  but  the  parties  may, 
either  in  person  or  by  their  attorneys,  agree  in  writing  to  submit 
the  same  to  the  court  upon  the  printed  abstract  of  the  record  here- 
inafter required;  and   when  such  afrreement  in   writing  is  ap-  submission 
pended  to  the  printed  abstract  filed,  no  transcript  of  the  record  uponabstmct 
shall   be  filed,  or  costs  therefor  be  taxed  in  the  cause.     In  all 
cases  in   which  the  appellee  intends  to  demand  judgment  upon 
the  supersedeas  bond  in  this  court,  the  bond  must   be  certified  to 
this  court,  and  appended  to  the  transcript,  or  to  the  agreed  ab- 
stract.    [Code,  §  3179,  with  additional,  provisions  adopted  by  the 
court.] 

Sec.  14.     An  appeal   is  taken  by  the  service  of  a  notice  in  Service  of 
writing  on  the  adverse  party,  his  agent,  or  any  attorney  w.  o  "^^^*^ 
appeared  for  him  in  the  case  in  the  court  below,  and  also  upon 
the  clerk  of  the  court  wherein  the  proceedings  were  had,  stating 
the  appeal  from  the  same,  or  from  the  specific  part  thereof,  defin- 
ing such  part.     [Code,  §  31 78.] 

Sec.  15.     An  appeal  from  part  of  an  order,  or  from  one  of  the  Partial  appeal, 
judgments  of  a  final   adjudication,  or  from   part  of  a  judgment, 
shail  not  disturb  or  delay  the  rights  of  any  party  to  any  judgment 
or  part  of  a  judgment,  or  order  not  appealed  from,  but  the  same 
shall  proceed  as  if  no  such  appeal  had  been  taken.  [Code,  §  3177.] 

Sec.  16.     The  notices  of  appeal  must  be  served  thirty  days  and  Time  of 
the  cause  filed  and  docketed  at  least  tilteen  days   before   the   first  ^^''^^^ 
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day  of  the  next  term  of  the  Supreme  Court,  or  the  same  shall  not 
then  be  tried,  unless  by  consent  of  parties.  If  the  appeal  is  taken 
less  than  thirty  days  before  the  term,  it  must  be  so  filed  and 
docketed  before  the  next  succeeding  term.     [Code,  §  3180.] 

Sec.  17.  In  cases  in  which  there  was  a  default  in  the  court 
below,  and  no  personal  service  on  defendant,  and  no  appearance 
by  him,  the  plaintiflf  may  appeal,  and  make  service  of  the  notice 
of  appeal  in  the  same  manner  that  service  of  original  notice  is 
made  on  non-resident  defendants.  If  the  appellee  is  a  non-resi- 
dent, but  has  an  agent  residing  in  the  state,  the  notice  may  be 
served  upon  such  agent,  and  such  service  shall  take  the  place  of 
publication  in  a  newspaper.  The  proof  of  such  service  shall  be 
made  in  the  manner  prescribed  for  proof  of  service  of  origi- 
nal notice  on  non-resiuent  defendants.  [McClellan  v.  McC/tl- 
Ian,  2  Iowa,  312.] 

Sec.  18.  The  cause  shall  be  docketed  as  it  was  in  the  court 
below,  and  the  party  taking  the  appeal  shall  be  called  the  appel- 
lant, and  the  other  party  the  appellee.     [Code,  §  3171.] 

Sec.  19.  At  least  thirty  (30)  days  before  the  day  assigned  for 
the  hearing  of  a  cause,  the  appellant  shall  serve  upon  the  attorney 
for  each  appellee  a  printed  copy  of  so  much  of  the  abstract 
of  record  as  may  be  necessary  to  a  full  understanding  of  the 
questions  presented  for  decision  (said  abstract  to  be  prepared 
as  required  by  sections  97,  98  and  99).  He  shall  also,  fifteen  (15) 
days  before  the  first  day  of  the  term  for  which  the  cause  is  to  be 
docketed  for  trial,  file  with  the  Clerk  ten  (10)  copies  of  snid 
abstract,  and  no  cause  will  be  heard  until  thirty  (30;  days  after 
such  service  and  fifteen  (15)  days  after  such  filing  with  the  Clerk; 
nor  shall  it  be  docketed  unless  this  and  other  rules  shall  be  com- 
plied with.  In  case  of  cross  appeals  the  party  first  giving  notice 
of  appeal  shall,  under  this  rule,  be  considered  the  appellant. 
[As  amended  by  order  of  court,  June  14th.  1879.] 

Seu.  20.  If  the  appellee's  counsel  shall  deem  the  appellant's 
abstract  imperfect  or  unfair  he  may,  within  ten  days  after  receiv- 
ing the  same,  deliver  to  the  appellant's  counsel  one  printed  c^py, 
and  to  the  clerk  of  the  court  ten  printed  copies  of  such  further 
or  additional  abstract,  as  he  shall  deem  necessary  to  a  full  under- 
standing of  the  questions  presented  to  this  court  for  decision. 

Sec.  21.  In  an  action  by  ordinary  proceedings,  and  in  an  ac- 
tion by  equitable  proceedings  tried  upon  oral  evidence,  all  proper 
entries  made  by  the  clerk,  and  all  papers  pertaining  to  the  cause 
and  filed  therein  (except  subpoenas,  depositions,  and  other  papers 
which  are  used  as  mere  evidence),  are  to  be  deemed  part  of  the 
record.  But  in  an  action  by  equitable  proceedings  tried  upon 
written  evidence,  the  depositions  and  all  papers  which  wore  used 
as  evidence  are  to  be  certified  up  to  the  Supreme  Court,  and 
shall  be  so  certified,  not  by  transcript,  but  in  the  original  form. 
But  a  transcript  of  a  motion,  affidavit,  or  other  paper,  when  it  re- 
lates to  a  collateral  matter,  shall  not  be  certified,  unless  by  direc- 
tion of  the  appellant.  If  so  certified,  when  not  material  to  the 
determination  of  the  appeal,  the  court  may  direct  the  person 
blameablc  therefor  to  pay  the  costs  thereof.  But  the  parties  may 
agree,  in  writing,  to  submit  the  cause  upon  the  printed  abstracts, 
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as  provided  in  section  twenty  hereof.     [Code,  §  3184,  with  addi- 
tional provisions  adopted  by  the  court.] 

Sec.  22.     If  the  appellant,  having  taken  an  appeal  fifteen  days  Failure  to  file 
before  the  term,  fails  to  file  a  transcript  and  abstracts  in  the  Su-  a^^JtraoJV''  ^"^ 
prerae  Court  on  the  morning  of  the  first  day  of  that  part  of  the  dismissni  or 
term  devoted  to  causes  from  the  district  whence  comes  the  appeal,      ^^*^"^®- 
or,  if  not  taken  as  many  as  fifteen  days  before  the  term,  he  fail  to 
have  the  cause  so  filed  at  the  next  succeeding  term  on  the  morn- 
ing aforesaid,  or  has  failed  to  file  the  printed  abstract  required,  in 
either  event,  unless  the  appellant  file  at  the  same  time,  when  such 
transcript  should  be  filed,  the  certificate  of  the  clerk  stating  when 
he  was  served  with  notice,  and  that  he  has  not  had  sufficient  time 
to  prepare  a  transcript,  or  if  the  abstract  has  not  been  filed,  hib 
own  affidavit  showing  that  he  has  not  had  time  since  the  appeal 
was  taken  to  prepare  and  furnish  such  abstract,  the  appellee  may 
file  a  transcript  of  the  judgment,  and  of  the  notice  served  on  the 
clerk,  and  may,  on  motion,  have  the  appeal  dismissed  or  the  judg- 
ment affirmed.     [Code,  §  3181, -with  additional  provisions  adopted 
by  the  Supreme  Court.] 

Sec.  23.  If  the  transcript  has  not  been  sent  up,  or  the  appnl-  Same. 
lant  does  not  file  the  same,  or  does  not  file  an  abstract  when  the 
same  should  be  filed  as  herein  provided,  the  appellee  may  file  the 
same,  and  may,  on  motion,  have  the  appeal  dismissed  or  the  judg- 
ment affirmed,  as  the  court  from  the  circumstances  of  the  cnse 
shall  determine.  [Code,  §  3182,  with  additional  provisions  adopted 
by  the  Supreme  Court.] 

Sec.  24.  If,  the  transcript  and  abstract  being  filed,  errors  are  Failure  to 
not  assigned  by  the  morning  of  the  first  day  devoted  to  causes  *^'b'"  errors. 
from  the  district  whence  comes  the  appeal,  the  appellee  may,  on 
motion,  have  the  appeal  dismissed,  or  the  judgment  or  order  af- 
firmed, unless  a  good  cause  for  the  failure  is  shown  by  affidavit. 
fCode,  §  3183,  with  additional  provisions  adopted  by  Supreme 
:ourt.] 

Sec.  25.     A  part  of   several   co-parties   may   appeal,    but   in  Appeal  b. 
such  case  they  must  serve  notice  of  the  appeal  upon  all  the  other  <^*^P*^^^ 
co-parties,  and  file  the  proof  thereof  with  the  clerk  of  the  Supreme 
Court.     [Code,  §  3174.] 

Sec.  26.     If  the  other  co-parties  refuse  to  join,  they  cannot  nor  Same. 
can  any  of  them  take  an  appeal  afterward  ;  nor  shall  they  derive 
any  benefit  from  the  appeal,  imless  from  the  necessitv  of  the  case. 
[Code,  §  3175.] 

Sec.  27.     Unless  they  appear  and  decline  to  join,  they  shall  be  Joinder  pre- 
deemed  to  have  joined,  and  shall  be  liable  for  their  due  propor-  ^"'^^*^- 
tion  of  costs.     [Code,  §  3176.] 

Sec.  28.     The  death  of  one  or  all  of  the  parties  shall  not  cause  Proceedings 
the  proceedings  to  abate,  but  the  names  of  the  proper  persons  SJ^at'jJ^"^*'''^  ^^ 
shall  be  substituted,  as  is  providedin  such  cases  in  the  District 
•Court,  and  the  cause  may  proceed.     The  court  may  also  in  such 
case  grant  a  continuance,  when  such  a  course  will  be  calculated 
to  promote  the  ends  of  justice.     [Code,  §  3211.] 

bEC.  29.     Where  appellant  has  no  right,  or  no  further  right  to  Motion  to 
prosecute  the  appeal,  the  appellee  may  move  to  dismiss  the  ap-  ^^^^^ 
peal,  and   if    the  grounds  of   the  motion  do  not  appear  in  the 
record,  or  by  writing,  purporting    to    have  been  signed  by  the 
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appellant,  and  filed,  they  must  be  verified  by  affidavit.     [Code, 
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§"3212.] 

Sec.  oO.  The  appellee  may,  by  answer  filed  and  verified  by 
himself,  agent  or  attorney,  plead  any  facts  which  render  the  taking 
of  the  appeal  improper,  or  destroy  the  appellant's  right  of  further 
])rosecutiiig  the  same,  to  which  answer  the  appellant  may  file  a 
reply,  likewise  verified  by  himself,  his  ag6nt  or  attorney,  and  the 
question  of  law  or  fact  therein  shall  be  determined  by  the  court. 
[Code,  §  3213.1 

Sec.  31.  The  service  of  all  notices  of  appeal,  or  in  any  way 
growing  out  of  such  right,  or  connected  therewith,  and  all  notices 
in  the  Supreme  Court,  shall  be  in  the  way  provided  for  the  service 
of  like  notices  in  the  District  Court,  and  they  may  be  served  by 
the  same  person  and  returned  in  the  same  manner,  and  the  original 
notice  of  appeal  must  be  returned,  immediately  after  service,  to 
the  office  of  the  clerk  of  the  District  Court  where  the  suit  is  pend- 
ing.    [Code,  §  3214.] 

Sec.  32.  It  shall  be  the  duty  of  the  appellant  to  file  a  perfect 
transcript,  and  to  that  end  the  clerk  of  the  court  below  must  at 
any  time,  on  his  suggestion  of  the  diminution  of  the  record,  and 
on  the  payment  of  fees,  certify  up  any  omitted  part  of  the  record, 
according  to  the  truth,  as  the  same  appears  in  his  office  of  record; 
and  such  applicant  shall  not  be  entitled  to  any  continuance, 
in  order  to  correct  the  record,  unless  it  shall  clearly  appear 
to  the  court  that  he  is  not  in  fault,  subject  to  which  requirement 
either  party  may,  on  motion  before  trial  day,  obtain  an  order  on 
the  clerk  of  the  court  below,  commanding  him  to  transmit  at  once 
to  the  Supreme  Court  a  true  copy  of  such  imperfect  or  omitted 
part  of  the  record  as  shall  be  in  general  terms  described  in  the 
affidavit  or  order.  Such  motion  must  be  supported  by  affidavit, 
unless  the  diminution  be  apparent,  or  admitted  by  the  adn»rse 
party,  and  must  not  be  granted  unless  the  court  be  satisfied  that 
it  is  not  made  for  delay.     [Code,  §  3185.J 

Sec.  33.  Where  a  view  of  an  original  paper  in  the  action  may 
be  important  to  a  correct  decision  of  the  appeal,  the  court  may 
order  the  clerk  of  the  court  below  to  transmit  the  same,  which  he 
shall  do  in  some  safe  mode,  to  the  clerk  of  the  Supreme  Court, 
who  shall  hold  the  same  subject  to  the  control  of  the  court.  [Code, 
§  3209.] 

Sec.  34.  An  appeal  shall  not  stay  proceedings  on  the  judg- 
ment or  order,  or  any  part  thereof,  uidess  a  supersedeas  is  issued, 
and  no  appeal  or  supersedeas  shall  vacate  or  affect  the  lien  of  the 
judgment  appealed  from.     [Code,  §  3186.] 

Skc.  35.  A  supersedeas  shall  not  be  issued  until  the  appellant 
shall  cause  to  be  executed  before  the  clerk  of  the  court  which 
rendered  the  judgment  or  order,  by  one  or  more  sufficient  sure- 
ties, to  be  approved  by  such  clerk,  a  bond  to  the  effect  that  the 
appellant  shall  pay  to  the  appellee  all  costs  and  damages  that  shall 
be  adjudged  against  the  appellant  on  the  appeal;  also,  that  he 
will  satisfy  and  perform  the  judgment  or  order  api)ealed  from,  in 
case  it  shall  be  affirmed,  and  any  judgment  or  order  which  the 
Supreme  Court  may  render,  or  order  to  he  rendered,  by  the  in- 
ferior court,  not  exceeding  in  amount  or  value  the  original  judg- 
ment or  order,  and  all  rents,  or  hire,  cr  damages  to  property 
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during  the  pendency  of  the  appeal,  out  of  the  possession  of  which 
the  appellee  is  kept  by  reason  of  the  appeal.  If  the  bond  is  in- 
tended TO  stay  proceedings  on  only  a  part  of  the  judgment  or 
order,  it  shall  be  varied  so  as  to  secure  the  part  superseded  alone. 
When  such  bond  has  been  approved  by  the  clerk  and  filed,  he  supersedeas. 
shall  issue  a  written  order,  commanding  the  appellee  and  all 
others  to  stay  proceedings  in  such  judgment  or  oraer,  or  on  such 
part  as  is  superseded,  as  the  case  may  be.     [Code,  §  3186.] 

Sec.  36.     If  the  appellee  believe  the  supersedeas  bond  defect-  Disohnrffeof 
ive,  or  the  sureties  insufficient,  he  may  move    the  Supreme  Court,  forTieiv^iyive 
if  in  session,  or  in  its  vacation,  on  ten  days'  written  notice  to  the  or  iiLsumeieut 
appellants,  may  move  any  judge  of  said  court,  or  the  judge  of  the     " 
court  where  the  appeal  was  taken,  to  discharo^e  the  supersedeas; 
and  if  the  court,  or  such  judge,  shall  consider  the  sureties  insuf- 
ficient, or  the  bond  substantially  defective  in  securing  the  rights 
of  the  appellee,  the  court  or  such  judge  shall  issue  an  order  dis- 
charging the  supersedeas,  unless  a  good  bond  with  sufficient  sure- 
ties be  executed  by  a  day  by  him  fixed.     The  order,  if  made  by  a 
judge,  shall  be  in  writing,  and  be  signed  by  him,  and  upon  its  fil- 
ing, or  the  filing  of  a  certified  copy  of  the  order  when  made  in 
court,  in  the  office  of  the  clerk  of  the  court  from  which  the  appeal 
was  taken,  execution  and  other  proceedings  for  enforcing  the  judg- 
ment or  order  may  be  taken,  if  a  new  and  good  bond  is  not  filed 
and  approved  by  the  day  fixed  as  aforesaid.     [Code,  §  3188.] 

Sec.  37.     But  another  supersedeas  may  be  issued  by  the  clerk  Another  to 
upon  the  execution  before  him,  of  a  new  and  lawful  bond,  with  *^^®- 
sufficient  sureties  as  hereinbefore  provided.     [Code,  §  3189.] 

Sep.  38.     If  the  judgment  or  order  is  for  the  payment  of  money.  Penalty  in 
the  penalty  shall  be  at  least  twice  the  amount  of  the  judgment  ^^*^' 
and  costs;  if  not  for  the  payment  of  money,  the  penalty  shall  be 
sufficient  to  save  the  appellee  harmless  from  the  consequences  of 
taking  the  appeal.     But  it  shall  in  no  case  be  less  than  one  hundred 
dollars.     [Code,  §  3190.] 

Sec.  39.     The  taking  of  the  appeal  from  a  part  <jf  a  judgment.  Partial  appeal  j 
or  order,  and  the   tiling  of  a  bond  as    above   directed,  does   not  ^^^'^'^^  ^*^^ 
cause  a  stay  of  execution  as  to  any  part  of  the  judgment  or  order 
not  appealed  from.     [Code,  §3191.] 

Sec.  40      If  execution  has  issued  prior  to  the   giving  of    the  Execution 
bond  above  contemplated,  the  clerk  shall  countermand  the  same,  "-'c^i^ed. 
[Code,  §  3192.] 

Skc.  41.  Property  levied  upon  and  not  sold  at  the  time  such  Property 
countermand  is  received  by  the  sheriff  shall  forthwith  be  delivered  ^^'^^'®'*<^ 
up  to  the  judgment  debtor.     [Code,  §  3193.] 

2.     In  Criminal  Actions. 

Sec.  42.     The  mode  of   reveiwing  in  the  Supreme  Court  any  Mode  of 
judgment,  action,  or  decision  of  the  District  Court  in  a  criminal  review, 
cause  Is  by  appeal.     [Code,  §  4520.] 

Sec.  43.     Either  the  defendant  or  the  State  mav  take  an  appeal.  By  whom 
[Code,  §  4521.J  '  *^*^^^"- 

Sec.  44.  No  appeal  can  be  taken  until  after  judgment,  and  then  Time  for 
only  within  one  year  thereafter.     [Code,  §  4522.]  *pp^*^* 

Skc.  45.  An  appeal  is  taken,  by  the  party  taking  it,  or  the  Notice  of 
attorney  of  such  party,  serving  on   the  adverse  party,  or  on  the  *pp®*^ 
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attorney  of  the  adverse  party,  who  acted  as  attorney  of  record  in 
the  District  Coiirt,  at  the  time  of  the  rendition  of  the  judofraent, 
and  also  on  the  clerk  of  the  District  Court,  by  which  the  judgment 
was  rendered,  a  notice  in  writing  of  the  taking  of  the  appeal  from 
the  judgment.     [Code,  §  4023.] 

Sec.  46.     The  appeal  is  deemed  to  be  taken  when   the  notices 
mkei^^^"^^^  thereof  required  by  the  last  section,  are  filed  in  the  office  of  the 
clerk  of  the  court  in  whi(  h  the  judgment  was  rendered,  with  evi- 
dence of  the  service  thereof  indorsed  thereon,  or  annexed  thereto. 
[Code,  §  4524.1 

Sec.  47.  When  an  appeal  is  taken,  it  is  the  duty  of  the  clerk 
Transcript:  of  the  court,  in  which  the  judgment  was  rendered,  without  unnec- 
toiu.  "      essary  delay,  to  make  out  a  full  and  perfect  transcript  of  all  the 

papers  in  the  case  on  file,  in  his  office  (except  the  papers  returned 
by  the  examining  magistrate,  on  the  preliminary  examination, 
where  there  has  been  one,  and  the  minutes  of  the  evidence  of  the 
witnesses  examined  before  the  grand  jury),  and  of  all  entries 
made  in  the  record  book,  and  certify  the  same  under  his  hand  and 
the  seal  of  the  court,  and  transmit  the  same  to  the  clerk  of  the 
Supreme  Court.     [Code,  §  4525.] 

Sec.  48.     An  appeal  taken  by  the  State  in  no  case  stays  the 

stayofjudg-     Operations  of  the  judgment  in  favor  of  the   defendant.     [Code, 
nient  g  4537.] 

Sec.  49.  An  appeal  taken  by  the  defendant  does  not  stay  the 
Same  execution  of  the  judgment,  unless  bail  be  put  in,  except  as  pro- 

vided in  the  next  section.     [Code,  §  4528.] 

Sec.  50  Where  the  judgment  is  imprisonment  in  the  peni- 
Defendant  tentiary,  and  an  appeal  is  taken  during  the  term  at  which  the 
custody?^  judgment  is  rendered,  and  the  defendant  is  ui>(ible  to  give  bail, 
and  that  fact  is  satisfactorily  shown  to  the  court,  it  may  in  its 
discretion  order  the  sht  riff  or  officer  having  the  defendant  in  cus- 
tody, to  detain  him  in  custody,  without  raking  him  to  the  peni- 
tentiary, to  abide  the  judgment  on  the  appeal,  if  the  defendant 
desire  it.     [Code,  §  45*29.] 

Sec.  51.  When  an  appeal  is  taken  by  the  defendant,  in  a  bail- 
Ball  on  appeal,  able  case,  and  bail  is  put  in,  it  is  the  duty  of  the  clerk  to  give  forth- 
with to  the  defendant,  his  agent  or  attorney,  a  certificate  under  his 
hand  and  the  seal  of  the  court,  stating  that  an  appeal  has  been 
taken  and  bail  put  in,  and  the  sheriff  or  other  officer  having  the 
defendant  in  custody  must,  upon  the  delivery  of  such  certificate 
to  him,  discharge  the  defendant  from  custody,  where  imprisonment 
forms  any  part  of  the  judgment,  and  cease  all  further  proceedings 
in  execution  of  the  judgment,  and  return  forthwith  to  the  clerk 
of  the  court,  who  issued  it,  the  execution  or  certified  copy  of  the 
entry  of  judgment,  under  which  he  acted,  with  his  return  thereto, 
if  such  execution  or  certified  copy  has  been  issued,  and  if  such 
execution  or  certified  copy  has  not  been  issued,  it  shall  not  bo 
issued,  but  shall  abide  the  judgment  on  the  appeal.  [Code,  §  4530.] 
Sec.  52.  When  several  defendants  are  indicted  and  tried 
Appeal  bv  jointly,  any  one  or  more  of  them  may  join  in  taking  the  appeal, 

but  those  of  their  co-defendants  who  do  not  join  shall  take  no  ben- 
efit therefrom,  yet  they  may  appeal  afterward.     [Code,  §  4526.] 
Sec.  53.     The  party  taking  the  appeal  is  known  as  the  appel- 
a^^*^^      lant,  the  adverse  party  as  the  appellee,  but  the  title  of  the  action 
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is  not  change<l  in  consequence  of  the  appeal ;  it  shall  be  docketed 
in  the  Supreme  Court  as  it  was  in  the  District  court.  [Code, 
§  4531.] 

T.— OF  THE  TRIAL,  DECISION   AND   EXECUTION. 

1.    In  Civil  Cases, 

Section  54.  An  assignment  of  error  need  follow  no  stated  '^^V^  ^^  ,  - 
form,  but  must,  in  a  way  as  specinc  as  the  case  will  allow,  pomt  errors. 
out  the  very  error  objected  to.  Among  several  points  in  a  de- 
murrer or  in  a  motion,  or  instructions,  or  rulings  in  an  exception, 
it  must  designate  which  is  relied  on  as  an  error,  and  the  court 
will  only  regard  errors  which  are  assigned  with  the  required  ex- 
actness; but  the  court  must  decide  on  each  error  assigned.  [Code, 
§  3207.] 

Sec.  55.  All  motions  must  be  entered  in  the  motion  book,  and  Hearing  of 
shall  stand  over  till  the  next  morning  after  that  morning  on  which 
entered,  and  till  after  being  publicly  called  by  the  court,  unless 
the  parties  otherwise  agree,  and  the  adverse  party  shall  be  deemed 
to  have  notice  of  such  motion.  Motions  will  not  be  heaid  until 
the  day  set  for  hearing  causes  from  the  district  whence  the  cause 
comes,  in  which  the  motion  is  made.     [Code,  §  3208.] 

Sec.  56.     Motions  made  in  cause  after  judgment,  or  after  the  Noticoof 
time  assigned  for  the   hearing  of  causes  irom  the  district  from 
which  it  was  appealed,  will  be  heard  only  upon  proof  of  service 
of  reasonable  notice  of  such  motion  upon  the  adverse  party. 

Sec.  57.  To  entitle  an  appellant  to  submit  his  case  either  Service  of 
orally  or  in  print,  he  must  serve  copies  of  his  brief  of  points  and  orguments: 
authorities  or  argument  on  counsel  for  each  of  the  appellees  at  «""«• 
least  thirty  (30)  days  before  the  day  assigned  for  the  hearing  of 
the  case.  The  appellee  shall  serve  copies  of  his  brief  or  argument 
upon  counsel  for  each  appellant  at  least  ten  (10)  days  before  the 
hearing,  and  the  reply,  if  in  print,  shall  be  served  at  least  three 
(3)  days  before  the  case  is  to  be  finally  submitted.  Each  party 
shall  file  with  the  Clerk  ten  (10)  copies  of  each  brief  or  argument 
before  the  case  is  so  submitted.  A  fail\ire  to  comply  with  the 
above  requirements  will  entitle  the  party  not  in  default,  unless  the 
court  shall  for  suflficient  cause  otherwise  order,  to  a  continuance,  or 
to  have  the  case  submitted  at  his  option  upon  the  brief  and  argu- 
ment on  file  when  the  default  occurred.  All  briefs  and  arguments 
shall  be  prepared  and  printed  as  required  by  sections  94,  98  and 
99  hereof.  , 

[As  amended  by  order  of  court  June  14th.  1879.] 

Sec.  58.  All  arguments  in  addition  to  oral  ones  shall  be  in  Printed  nrgu- 
print;  proper  evidence  of  the  service  upon  opposing  counsel  of 
printed  matter  in  a  cause  shall  be  filed  therewith,  and  the  clerk 
shall  note  upon  the  docket  the  date  of  each  service.  All  manu- 
scripts and  printed  arguments  shall  be  filed  with  the  Clerk,  and  he 
shall  not  transmit  to  the  Judges  any  paper  not  served  and  filed  in 
time  under  the  rules,  nor  shall  any  argument  or  brief  be  consid- 
ered which  does  not  go  through  the  hands  of  the  Clerk.  No  cause 
shall  be  entered  as  submitted  until  the  arguments  are  finally  and 
actually  concluded. 

[A8  amended  by  order  of  court,  June  14th,  1879.] 
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Sec.  59.  Only  two  counsel  will  be  beard  on  either  side,  and  no 
oral  argument  shall  exceed  one  hour  in  length,  unless  an  extension 
of  time  be  granted  before  the  argument  is  commenced. 

Sec,  60.  When  the  appeal  presents  to  the  court  only  questions 
of  law  upon  rulings  of  the  court  below,  the  appellant  shall  open 
and  close  the  argument;  but  when  the  trial  in  the  Supreme  Court 
is  de  novo  of  questions  of  fact,  the  party  having  the  burden  of 
proof  shall  open  and  close,  and,  as  to  printed  briefs  and  argu- 
ments, shall  observe  the  rules  requiring  the  filing  of  such  briefs 
and  arguments  by  appellants. 

Sec.  61.  At  the  commencement  of  each  term  the  causes  will 
be  called  in  their  order,  but  no  cause  will  be  tried  on  the  first 
calling.  [Rule  15,  June  Term,  1861,  printed  in  11  Iowa,  605, 
moflifiod.] 

Sec  62.  The  opinions  of  the  court  on  all  questions  reviewed  on 
appeal  as  wed  as  such  motions,  collateral  questions,  and  points  of 
practice  as  they  may  think  of  sufficient  importance,  shall  be  re- 
duced to  writmg  and  filed  with  the  clerk  of  the  court. 

All  dissenting  opinions  must  be  written  and  filed  in  the  same 
manner. 

The  records  and  reports  must  in  all  cases  show  whether  a  de- 
cision was  made  by  a  full  bench,  and  whether  either,  and  if  so 
which,  of  the  judges  dissented  from  the  decision.  [Code,  §  §  143, 
154.] 

Sec.  63.  If  the  decision,  in  the  judgment  of  the  court,  is  not 
of  sufficient  general  importance  to  be  published,  it  shall  be  so 
designated,  in  which  case  it  siiall  not  be  reported  in  the  reports, 
and  no  case  shall  be  reported  except  by  order  of  the  full  bench. 
[Code,  §  145  J 

Sec.  04.  The  Supreme  Court  may  reverse  or  affirm  the  judg- 
ment or  order  below,  or  the  part  of  either  appealed  from,  or  may 
render  such  judgment  or  order  as  the  court  below  or  judge  should 
have  done,  according  as  it  may  think  proper.     [Code,  §  3104.] 

Sec  65.  The  Supreme  Court,  where  it  affirms  the  judgment, 
shall  also,  if  the  appellee  moves  therefor,  render  judgment  against 
the  appellant  and  his  sureties  on  the  bond  above  mentioned,  for 
the  amount  of  the  judgment,  damages,  and  costs  referred  to  there- 
in, in  case  such  damages  can  be  accurately  known  to  the  court 
without  an  issue  and  trial.     [Code,  §  31*95.] 

Sec  66.  Upon  the  affirmance  of  any  judgment  or  order  for  the 
payment  of  money,  the  collection  of  which,  in  whole  or  in  part, 
has  been  superseded  by  bond,  as  above  contemplated,  the  court 
shall  a\^ard  to  the  appellee  damages  upon  the  amount  superseded; 
and,  if  satisfied  by  the  record  that  the  appeal  was  taken  for  delay 
only,  must  award  such  sum  as  damages,  not  exceeding  fifteen  per 
cent,  thereon,  as  shall  eflfectually  tend  to  prevent  the  taking  of 
appeals  for  delay  only.     [Coch\  §  3196.] 

Sec.  67.  If  the  Supreme  Court  affirm  the  judgment  or  order, 
it  may  send  the  cause  to  the  District  Court  to  have  the  same  car- 
ried into  efi'ect,  or  it  may  itself  issue  the  necessary  process  for 
this  purpose,  and  direct  such  piocess  to  the  sheriff  of  the  proper 
county,  according  as  the  party  thereto  may  require.  [Code. 
§  3197.] 

Sec  68.     If,  by  the  decision  of  the  Supreme  Court,  the   appel- 
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lant  becomes  entitled  to  a  restoration  of  any  part  of  the  money  Writ  of  restitu- 
or  property  that  was  taken  from  him  by  means  of  such  judgment  ^^^' 
or  order,  either  the  Supreme  or  District  Court  may  direct  execu- 
tion or  writ  of  restitution  to  issue  for  the  purpose  of  restoring  to 
such  appellant  his  property  or  the  value  thereof.    [Code,  §3198.] 

Sec.  09.     Executions  issued  from  the  Supreme  Court  shall  be  Executions 
the  same  as  those  from  the  District  Court,  attended  with  the  same  [^*J^^"^'^'"^*^ 
consequences,  and  shall  bo  returnable  in  the  same  time.     [Code,  § 
3215.] 

Sec.  70.     In  cases  in  which  the  judgment  below  is  aflSrmed  in  same, 
this  court,  the  parties  in  whose  favor  the  judgment  is  aflBrmed 
may  have  execution  either  from  this  court  or  the  court  below.    In 
case  of  an  execution  from  this  court,  it*  the  process  of  garnishment 
18  served  upon  the  execution  defendant,  either  principal  or  surety, 
the  sheriff,  in  addition  to  his  return,  shall  return  a  copy  of  the  ex-  Return  ot 
ecutiofi  and  his  returns  to  the  District  or  Circuit  Court  from  which  sbcriir. 
the  cause  was  appealed,  and  all  issues  of  fact  which  may  arise  in 
said  garnishment  process  shall  be  tried  by  that  court. 

Sec.  71.     The  court  shall  hear  all  the  cases  docketed,  when  not  no«ringof 
continued  by  consent,  or  for  causes  shown  by  the  party,  and  the  ^^^^^ 
party  may  be  heard  orally  or  otherwise,  in  his  discretion.    [Code,  § 
3204.] 

Sec.  72.     No  cause  is  decided  until  the  opinion  in  writing  is  Fiiin^^of 
filed  with  the  clerk.     [Code,  §  3205.]  ''P*"^""- 

2.     In  Criminal  Actions, 

Sec.  73.  Appeals  in  criminal  cases  shall  he  docketed  in  the  Hearing  of 
Supreme  Court  for  trial,  at  the  commencement  of  that  portion  of  ^^^J^*^ 
the  term  which  has  been  assigned  for  trying  causes  from  the 
judicial  district  from  which  the  appeal  comes,  which  is  twenty  days 
afier  the  date  of  the  certificate  of  the  transcript  from  the  clerk  of 
the  district,  and  if  the  appellant  does  not  file  his  transcript  by  that 
time  with  the  clerk  of  the  Supreme  Court,  the  appellee  miy  file 
his,  and  have  the  case  docketed.  They  shall  take  precedence  of 
all  other  business,  and  shall  be  tried  at  the  term  at  which  the 
transcript  is  filed,  unless  continued  for  cause,  or  by  ronsen*.  of ''ho 

[parties,  and  shall  be  decided,  if  practicable,  at  the  same  term. 
Code,  §4532.] 
Sec.  74.     The  personal  appearance  of  the  defendant  in  the  Su-  Appearance  of 

f^reme  Court,  on   the  trial  of  an  appeal  is  in  no  case  necessary.    ^  ^^^^^^ 
Ck)de,  §  4533.J 

Sec.  75.     An  appeal  shall  not  be  dismissed  for  any  informality  Correction  of 
or  defect  in  taking  the  appeal,  if  the  same  be  corrected  within  a  ^^^^^ 
reasonable  time,  and  the  Supreme  Court  must  direct  how  it  shall 
be  corrected.     [Code,  §  4534.1 

Sec.  70.     No  assignment  of  error,  or  joinder  in  error,  shall  be  Assignment 
necessary.     FCode,  §  4535.]  •  oi^nois.     ^ 

Sec.  77.     The  defendant  shall  be  entitled  to  close  the  argu-  Defendant  to 
ment.     [Code,  §  4536.]  ^i^^- 

Sec.  78.     The  opinion  of  the  Supreme  Court  must  be  in  writing,  opinion, 
filed  with  its  clerk,  and  recorded.     [Code,  §  4537.1 

Sec.  79.     If  the  appeal  was  taken  by  the  defendant  from  a  judg-  judgment  on 
nient  against  him,  the  Supreme  Court  must  examine  the  record '^®™*^^^*^ 
and,  without  regard  to  technical  errors  or  defects,  which  do  not 
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affect  the  substantial  rights  of  parties,  render  such  judgment  on 
the  record  as  the  law  demands.  It  may  affirm,  reverse,  or  modify 
the  judgment,  and  render  such  judgment  as  the  District  Court 
should  have  rendered,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  It  mav  reduce  the  punishment,  but  cannot  increase  it. 
[Code,  §  45:^8.] 

Sec.  80.  If  the  appeal  was  taken  by  the  State,  the  Supreme 
Court  cannot  reverse  the  judgment,  or  modify  it,  so  as  to  increase 
the  punishment,  but  may^affirm  it,  and  shall  point  out  any  error  in 
the  proceedings,  or  in  the  measure  of  punishment,  and  its  decision 
shall  be  obligatory  on  the  District  Court,  as  the  correct  exposition 
of  the  law.     [Code,  §  4539.] 

Sec.  81.  If  a  judgment  against  the  defendant  be  reversed, 
without  ordering  a  new  trial,  the  Supreme  Court  must  direct,  if 
the  defendant  be  in  custody,  that  he  be  discharged,  or  if  he  be  ad- 
mitted to  bail,  that  his  bail  be  exonerated,  or,  it  money  be  depos- 
ited instead  of  bail,  that  it  be  refunded  to  him.     [Codt^,  §  4540.] 

Sec.  82.  On  a  judgment  of  affirmance  against  the  defendant, 
the  original  judgment  shall  be  carried  into  execution,  as  the 
Supreme  Court  shall  direct,  except  as  hereinafter  provided. 
[C.)de,  §4541.] 

Sec.  83.  when  a  judgment  of  the  Supreme  Court  is  rendered 
it  must  be  recorded,  and  a  certified  copy  of  the  judgment  must  bo 
forthwith  remitted  to  the  clerk  of  the  District  Court  in  which  the 
judgment  appealed  from  was  rendered,  with  proper  instructions, 
and  a  copy  of  the  opinion,  in  such  time,  and  in  such  manner,  as 
the  Supreme  Court  may,  by  rule,  prescribe.     [Code,  §  4542.] 

Sec.  84.  After  the  certified  copy  ot*  the  entry  of  the  judoment 
of  the  Supreme  Court,  and  its  instructions,  have  been  remitted,  as 
provided  in  the  preceding  section,  the  Supreme  Court  has  nf)  fur- 
ther jurisdiction  of  the  proceedings  therein,  and  all  proceedings 
which  may  be  necessary  to  carry  the  judgment  of  the  Supreme 
Court  into  effect  must  be  had  in  the  court  to  which  it  is  remitted, 
or  by  the  clerk  thereof,  except,  as  provided  in  the  next  two  sec- 
tions.    [Code,  §  4543.1 

Sec.  J55.  Unless  where  some  proceedings  in  the  District  Court 
are  directed  by  the  Supreme  Court,  a  copy  of  the  certified  copy 
of  the  judgment  of  the  Supreme  Court,  with  its  directions  certi- 
fied by  the  clerk  of  the  District  Court,  to  whom  the  same  has  been 
transmitted,  delivered  to  the  sheriff  or  other  proper  officer,  shall 
authorize  him  to  execute  the  judgment  of  the  Supreme  Court,  or 
take  any  steps  to  bring  the  proceedings  to  a  conclusion,  except  as 
provided  in  the  next  section.     [Co^e,  §  4544.] 

Sec.  86.  If  a  defendant,  who  has  been  imprisoned  during  the 
pendency  of  an  app?al,  upon  a  new  trial  ordered  by  the  Supreme 
Court,  shall  be  again  convicted,  the  period  of  his  former  imprison- 
ment shall  be  deducted  by  the  District  Court  from  the  period  o( 
imprisonment  to  be  fixed,  on  the  last  verdict  of  conviction. 
[Code,  §  4545.] 
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VI. — REHEARING. 


Sec.  87.     No  petition  for  rehearing   shall  be  filed  after  sixty 
limitation.       days  from  the  filing  of  the  opinion  of  this  court. 
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Sec.     88.     The  petition  for  rehearing  shall  be  the  argument  of  Petition, 
the  applicant  there  lor,  and  if  the  court  think  that  such  argument 
requires  a  reply,  it  shall  so  indicate  to  the  other  party,  and  he 
may  make  reply  within  such  time  as  said  court  shall  allow,  and  ^^P^T* 
with  a  view  to  a  rehearing,  the  court  may  extend  the  suspension 
of  proceedings  yet  farther,  if  need  be.     [Code,  §  3202.] 

Sec.  89.     All  petitions  for  rehearing  shall  be  printed  as  re- Tobein  nrint: 
quired  by  section  111  hereof,  and  a  copy  shall  be  delivered  to  the  ^i^y^^^  ^^ 
attorney  of  the  adverse  party,  and  if  there  be  more  than  one,  to 
the  attorney  of  each,  and  nine  copies  to  the  clerk  of  this  court. 

Sec.  90.     The  opinions  announcing  the  decisions  of  this  court  Copy  of 
in  cases  wherein  petitions  for  rehearing  are  filed  shall  be  printed  accompany 
by  the  petitioners,  and  copies  thereof  shall  accompany  the  printed  petuiou, 
copies  of  the  petition  for  rehearing  filed  witB  the  clerk  or  served 
on  the  opposite  party. 

Oct.  22, 1879,  it  was  ordered  by  the  Court,  **  That  Rule  90  be  suspended  in 
its  operation  in  all  cases  wherein  the  opinions  of  this  Court  are  published  in 
The  Northwestern  Reporter,  before  the  petitions  for  rehearing  ai'e  filed; 
counsel  in  such  cases  beinj?  required  to  refer  to  the  number  and  page  of  the 
Reporter  m  which  the  opinions  are  printed." 

Sec.  91.     If  a  petition  for  rehearing  be  filed,  the  same  shall  sus-  ^j^^^idf 
pend  the  decision  or  proceiendo,  if  the  court,  on  its  presentation, 
or  one  of  the  judges,  if  in  vacation,  shall  so  order,  in  either  of 
which   cases  such  decision  and  procedendo  shall  be  suspended 
until  the  next  term.     [Code,  g  3*^01.] 

VII. — OP  COSTS. 

Sec.  92.   The  appellant  may  be  required  to  give  security  for  costs,  Security  for. 
under  the  same  circumstances  as  those  in  which  plaintiffs  in  civil 
actions  in  the  court  below  may  be  so  required.     [Code,  §  321  O.J 

S£a  93.  When  the  parties  or  their  attorneys  shall  furnish  Printer'a  fe« 
printed  abstracts,  briefs,  arguments  and  petitions  for  rehearing,  in  ^*^  "  ^^^*^ 
conformity  to  the  rules  of  this  court,  it  shall  be  the  duty  of  the 
clerk  to  tax  a  printer's  fee  at  the  rate  of  one  dollar  for  every  five 
hundred  words  embraced  in  a  single  copy  of  the  same,  against  the 
unsuccessful  party  not  furnishing  the  same,  to  be  collected  and 
paid  to  the  successful  party  as  other  costs.  When  unnecessary 
costs  have  been  made  by  either  party  the  court  will,  upon  appli- 
cation, tax  the  same  to  the  party  making  them,  without  reference 
to  the  disposition  of  the  case. 

VIII. OF  PREPARING  TRANSCRIPTS  AND  ABSTRACTS,  AND  PRINTING 

ABSTRACTS,  BRIEFS,  ARGUMENTS,  AND  PETITIONS  FOR  REHEARING. 

Sec.  9-1'.     All  abstracts,  briefs,  arguments^  and  petitions  for  re-  ^^^J^^^^ 
hearing  shall  be  printed   upon  unruled   writing  ])aper,  with  the  arguments.* 
type  commonly  known  as  small  pica,  leaded  lines,  the  printed  page 
to  be  four  inches  wide  and  seven  inches  long,  with  a  margin  of 
two  inches,  but  the  type  in  which  extracts  are  printed  may  be 
small  pica  solid,  or  brevier  with  leaded  lines. 

The  first  page  of  the  abstract,  briefer  argument^  shall  show  the  Tlttepage. 
title  of  the  cause,  designating  the  appellant  and  the  appellee,  the 
term  of  the  Supreme  Court  to  which  the  appeal  is  brought,  the 
court  from  which  the  appeal  is  taken,  the  names  of  counsel   for 
both  the  appellant  and  appellee,  vi 

Sec.  95.     No  procedendo,  except  in  criminal  cases,  and  in  cases 


Digitized  by 


Google 


Iviii 


RULES  OF  THE  SUPREME  COURT. 


When  proce- 
deudo  to  issue. 


Decrees  to  bo 
prepared  by 
couiiseL 


Samo. 


Ill i ex  to 
tibstract. 


Fonn  fop 
abstrauU 


whore  petitions  for  rehearing  have  been  overruled,  shall  issue  in  any 
case  until  the  expiration  of  thirty  days  from  the  filing  of  the 
opinion  in  the  case,  except  upon  an  order  of  one  of  the  justices 
of  the  court,  upon  cause  shown. 

Sec.  9G.  Decrees  to  be  entered  in  this  court  shall  be  prepared 
by  the  counsel  of  the  parties  in  whose  favor  they  are  rendered. 
Copies  shall  be  served  on  the  opposite  counsel,  and  filed  in  this 
court  within  twenty  days  after  counsel  preparing  them  shall  have 
received  notice  of  the  decision  in  the  causes  in  which  they  are  to 
be  entered.  * 

Sec.  97.  When,  by  the  decision  of  this  court,  a  decree  is  to 
be  entered  in  this  court  at  the  option  of  either  party,  such  op- 
tion shall  be  declared  and  a  decree  furnished  under  the  above 
rule  within  twenty  days  from  the  date  at  which  counsel  required 
to  prepare  the  decree  received  notice  of  the  decision. 

The  abstract  must  be  accompanied  by  a  complete  index  of  its 
contents,  and  must  show  where  the  papers  and  entries  therein 
mentioned  may  be  found  in  the  transcript  as  well  as  in  the  ab- 
stract. 

Sec.  98.  Abstracts  of  records  shall  be  made  substantially  in 
the  following  form  : 

IN  THE  SUPREME  COURT  OF  IOWA, 
December  Term,  187. . . 
JOHX  Doe,  Appellant,    )         Appellant's  Abstract  of  Record. 


agt. 
Richard  Roe,  Ajypellee. 


C'  In  Equity,"  or  "At  Law.") 


Appeal  from  the  Judgment  of  the  Van  Buren  District  Court. 

J.  C.  K.,  for  the  Appellant, 
H.  H.  S.,  for  the  Appellee. 

On  the day 187. .,  the  plaintiff  filed  in  the  Van 

Buren  District  Court  a 

PETITION 

stating  his  cause  of  action  as  follows: 

(Set  out  all  of  petition  necessary  to  an  understanding  of  the 
questions  to  be  presented  to  this  court  and  no  more.  In  setting 
out  exhibits,  omit  all  merely  formal,  irrelevant  parts,  as  for  ex- 
ample, if  the  exhibit  be  a  deed  or  mortgage  and  no  question  is 
raised  as  to  the  acknowledgment,  omit  the  acknowledgment. 

When  the  defendant  has  appeared  it  is  useless  to  encumber  the 
record  with  the  original  notice,  or  the  return  of  the  officer.  Ap- 
pended to  the  abstract  of  each  paper  a  reference  to  the  page  of 
the  transcript  on  which  it  will  be  found.) 


On  the. .  ..day  of. 


...  .A.  D.  187. .,  the  defendant  filed  a 
DEMURRER 


to  said  petition  setting  up  the  following  grounds: 

(State  only  the  grounds  of  demurrer,  omitting  the  formal  parts. 
If  the  pleading  was  a  motion  and  the  ruling  thereon  is  one  of  tlie 
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questions  to  be  considered,  set  it  out  in  the  same  way,  and  continue.) 

And  on  the day  of 187 .. ,  the  same  was  sub- 
mitted to  the  court,  and  the  court  made  the  following  rulings 
thereon: 

(Here  set  out  the  ruling.  In  every  instance  let  the  abstract  be 
made  in  the  chronological  order  of  the  events  in  the  case — letting 
each  ruling  appear  in  the  proper  connection.  If  the  defendant 
pleaded  over,  and  thereby  waived  his  right  to  appeal  from  these 
rulings,  no  mention  of  them  should  be  made  in  the  abstract,  but 
it  should  continue.) 

And  on  the day  of 187. .,  the  defendant  filed  his 

ANSWER 

to  the  petition,  setting  up  the  following  defenses: 

(Here  set  out  the  defenses,  omitting  all  formal  parts.  If  motions 
or  demurrer  were  interposed  to  this  pleading,  proceed  as  directed 
with  reference  to  the  petition. 

Frame  the  record  so  that  it  will  properly  present  all  questions 
to  be  reviewed  and  raised  before  issue  is  joined.  When  the  ab- 
stract shows  issue  joined,  proceed.) 

On  the ....  day  of 187 . . ,  said  cause  was  tried  by  a  jury 

(or  the  court,  as  the  case  may  be)  and  on  the  trial  the  following 
proceedings  were  had: 

(Set  out  so  much  of  the  bill  of  exceptions  as  is  necessary  to 
show  the^  ruling  of  the  court  to  which  exceptions  were  taken 
during  the  progress  of  the  trial. 

INSTRUCTIONS. 

After  the  evidence  and  the  arguments  of  counsel  were  con- 
cluded, the  plaintiff  (or  defendant,  as  the  case  may  be)  asked  the 
court  to  give  each  of  the  following  instructions  to  the  jury, 

(Set  out  the  instructions  referred  to,  and  continue), 

which  the  court  refused  as  to  each  instruction,  to  which  said  sev- 
eral rulings  the  plaintiff  (or  defendant)  excepted  at  the  time,  and 
thereupon  the  court  gave  the  following  instructions  to  the  jury: 

(Set  out  the  instructions.) 

To  the  giving  of  those  numbered  (give  the  numbers)  and  to  the 
giving  of  each  thereof  the  plaintiff  (or  defendant)  at  the  time  ex- 
cepted. 

VERDICT. 

On  the ....  day  of ,  187 . . ,  the  jury  returned  into  court 

with  the  following  verdict: 

(Set  out  the  verdict.) 

MOTION  FOR  NEW  TRIAL. 
On  the.... day  of 187..,  the  plaintiff  (or  defendant) 
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filed  a  motion  praying  the  court  to  set  aside  the  verdict  and  grant 
a  new  trial,  upon  the  following  grounds: 

(Set  out  the  grounds  aforesaid  for  the  new  trial.) 

On  the ... .  day  of 187 . . ,  the  court  made  the  following 

ruling  upon  said  motion: 

(Set  out  the  record  of  the  ruling  to  which  the  plaintiff  (or  de- 
fendant) at  the  time  excepted.) 

JUDGMENT. 

On  the ....  day  of ,  187 . . ,  the  following  judgment  was 

entered: 

(Set  out  the  judgment  entry  appealed  from.) 

On  the ....  day  of ,  187 . . ,  the  plaintiff  perfected  an 

appeal  to  the  Supreme  Court  of  the  State  of  Iowa,  by  serving  up- 
on the  defendant  and  the  clerk  of  the  District  Court  of  Van  Buren 
county  a  notice  of  appeal. 

(If  supersedeas  bond  was  filed,  state  the  fact.) 


Form  of 
argument 


Form  of 
transcript 


ASSIGNMENT  OF  ERRORS. 

And  the  appellant  herein  says  there  is  manifest  error  on  the  face 
of  the  record  in  this: 

(Set  out  the  errors  assigned.) 

(To  the  abstract  of  each  paper  and  entry  append  a  reference  to 
the  page  of  the  transcript  on  which  it  will  be  found.  This  will 
not  be  necessary  when  the  case  is  submitted  on  the  printed 
abstract  without  the  transcript. 

This  outline  is  presented  for  the  purpose  of  indicating  the  char- 
acter of  the  abstracts  contemplated  by  the  rule,  which,  like  all  the 
rules,  is  to  be  substantially  complied  with.  Of  course,  no  formula 
could  be  laid  down  applicable  to  all  cases.  The  rule  to  be  observ- 
ed in  abstracting  a  case  is:  Preserve  everything  material  to  the 
questions  to  he  decided^  and  omit  everything  else^ 

Sec.  99.  The  printed  brief  and  argument  shall  state  in  divisions 
thereof,  properly  numbered,  the  several  propositions  of  law  claimed 
by  the  party  making  such  brief  or  argument  to  be  involved  in  the 
case  before  the  Supreme  Court,  and  the  authorities  relied  upon  in 
the  support  of  the  same.  When  an  authority  cited  is  an  adjudi- 
cated case,  the  brief  or  argument  must  show  the  names  of  the  par- 
ties, the  volume  in  which  it  is  reported,  and  the  page  or  pages 
containing  the  matter  to  which  counsel  desire  to  call  the  attention 
of  the  court.  When  the  reference  is  a  text-book,  the  number  or 
date  of  the  edition  must  be  stated  with  the  number  of  the  volume 
and  page. 

Sec.  100.  Transcripts  of  record  prepared  for  the  Supreme 
Court  shall  be  made  substantially  in  the  manner  following,  viz 

State  of  Iowa,  ) 

County  of ) 

Pleas  before  the  District  (or  Circuit)  Court  of  Iowa,  at  a  term 
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begun  and  holden  in  the  county  of on  the day  of 

A.  D.  187. .,  before  the  Hon.  J.  H.  G.,  Judge  of  the Ju- 
dicial District  (or  Judge  of  the Circuit,  in  the Judicial 

District)  of  the  State  of  Iowa. 

A.  B. 

agt. 

CD. 

Be  it  Feraembered  that  heretofore,  to  wit:  on  the day  of 

A.  D.  187. .,  a  petition  was  filed  in  the  office  of  the  clerk 

of  the  District  (or  Circuit)  Court,  in  and  for  the  county  of 

in  the  words  and  figures  following,  to  wit: 

(Here  insert  the  petition  in  full.) 

'(Proceed  in  the  same  manner  in  relation  tc  whatever  paper  is 
filed,  such  as  the  original  notice,  or  a  petition  for  attachment,  etc. 

If  the  cause  has  come  from  another  county  by  a  change  of 
venue,  begin  as  above,  "  Be  it  remembered,"  and  state  in  manner 
all  that  was  done  in  the  county  from  which  the  venue  was 
changed.) 

And  afterward  there  was  filed  in  the  office  of  the  said  clerk  a 
notice,  in  thcwords  and  figures  following,  to-wit: 

(Here  insert  the  notice  in  full.) 

(Copy  all  indorsements  on  the  face  of  the  transcript,  or  copy  of 
record,  and  not  upon  the  back  of  the  leaf.) 

Upon  which  (or  attached  to  which)  was  a  return  as  follows: 
(Copy  the  officer's  return,  with  all  indorsements  in  full;    if  the 

suit  be  by  attachment,  copy   the  petition  or    affidavit,  writ   or 

attachment,  bond,  notice,  return,  etc.) 

And  afterward,  to-wit:  on  the day  of A.  D.  187..., 

there  was  filed  in  the  office  of  the  said  clerk,  and  answer  in  the 
words  and  figures  following,  to-wit: 

(Here  insert  answer  in  full.) 

(Should  the  clerk  doubt  what  the  paper  is,  let  him  call  it  a 
^^ paper  in  the  words  and  figures  following,"  etc. 

Where  a  paper  is  filed  in  term  time,  add  the  day  of  the  term  to 
the  day  of  the  month*,  as  in  the  next  form.) 

A.  B. 


B. 

It.  \ 

D. 


agt, 
C  ' 

And  afterward,  to-wit:  on  the day  of A.  D.    187 . . ,  it 

being  the. . . . day  of  the. .  .  .term  of  the  said  court,  the  said  A.  B. 
(or  plaintiff)  filed  the  following  demurrer  to  the  answer  of  the 
said  C.  D.  (or  of  the  said  defendant),  to-wit: 

(Here  insert  demurrer  in  full.) 

(If  a  party  files  more  than  one  pleading  at  the  same  time,  they 
should  be  numbered  in  their  legal  order,  as  for  instance  a  demurrer, 
plea  and  an8wer,and  the  transcript  may  say ....  (staling  the  date) 

the  said  C.  D.  (or  defendant)  filed  his  demurrer,  plea  and 

answer,  which  are  filed  de  bene  esse,  o",  subject  to  the  rule.) 
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A.    B. 

agt. 
C.   D. 

And  now,  on  this. . .  •  day  of . . . .  A.  D.  187.  .  ,  it  being  the  • . . . 
day  of  the  said  term  thereof,  this  cause  coming  on  for  hearing  on  the 
plaintiff's  demurrer  to  the  defendant's  answer  (copy  the  entry  of 
the  proceedings  of  the  court,  sustaining  or  overruling  the  demurrer). 

And  afterward  on  the. . .  .day  of  the  said ,  it  being  the 

....  day  of  the  said  term,  the  said  plaintiff  filed  his  repUcation  in 
the  words  and  figures  following,  to- wit: 

(Here  set  out  replication  in  full.) 

And  afterward  on  the  same  day  the  said  defendant  filed  mo- 
tion and  affidavit  for  a  continuance,  as  follows,  to-wit : 

(Here  set  out  copy  of  motion  and  affidavit.) 

And  the  same  being  now  heard  and  considered  by  the  court, 
the  said  motion  is  sustained,  and  it  is  ordered  that  this  cause  be 
continued  until  the  next  term  of  the  court  (at  the  cost  of  the 
defendant.) 

In  the  District  (or  Circuit)  Court, County. 

A.  B.         ) 

agt.  [ Term  A.  D.,  187. . 

CD.         ) 

And  now,  on  this day  of . . . .,  it  being  the.  • .  .day  of  said 

term,  this  cause  coming  on  for  trial,  came  a  jury,  to-wit:      

••••> » » > » > ? 

, , , , ,    twelve  good 

and  lawful  men,  who  were  sworn  well  and  truly  to  try  the  issue 
between  the  said  parties,  and  a  true  verdict  to  render,  according 
to  the  law  and  evidence  given  them  in  court.  The  jury  retired  to 
consider  on  their  verdict,  and  afterward,  on  the  same  day,  the  jury 
returned  into  court  and  rendered  their  verdict,  as  follows: 

(Here  insert  in  full  the  verdict  as  rendered.) 

(Or  if  the  jury  does  not  return  until  the  next  day) — 

A.  B.      ) 

agL       \ 

CD.      ) 

And  now,  on  this day  of ,  A.  D.,  187. .,  the 

jury  in  the  foregoing  cause  returned  into  court  and  rendered  their 
verdict,  as  follows: 

(Here  insert  in  full  the  verdict  as  rendered.) 

A.B.      ) 
agt.       \ 
CD.)  ♦ 

And  afterward,  on  the day  of ,  A.  D.  187 . . , 

being  the day  of  said  term,  the  plaintiff  ^or  defendant) 

filed  his  bill  of  exceptions  in  the  words  and  figures  following,  to-wit: 

(Here  insert  in  full  the  bill  of  exceptions.) 
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A.  B. 

agt. 

CD. 

Now,  on  this day  of ,  A.  D.  187. .,  the  plaintiff 

filed  his  motion  for  a  new  trial,  to-wit:  ' 

(Here  insert  in  full  the  motion  for  a  new  trial.) 

A.  B.      1  ' 

agt.       \ 
CD.      ) 

And  now,  on  this day  of ,  A.  D.  187 . . ,  this  cause 

coming  up  for  a  hearing  on  the  motion  of  the  plaintiff  for  a  new 
trial,  it  is  considered  by  the  court  that  the  same  be  overruled  (or, 
as  the  case  may  be.) 

(Then  add  the  final  entries  of  record,  comprising  final  judg- 
ment, etc.,  and  certificate  of  clerk.) 

Note. — The  foregoing  form  is  only  an  example,  and  is  to  be 
varied  according  to  the  circumstances.  The  actual  facts  of  the 
case  will  dictate  what  is  to  be  done,  but  in  all  cases  it  is  to  be 
(lone  substantially  in  like  manner  with  the  above,  giving  the 
proper  order  and  date  of  the  filing  of  papers  and  incorporating 
til  em  at  the  proper  dates  into  the  proceedings  of  the  court. 

It  will  bo  understood  that  it  is  not  necessary  in  all  instances  to 
send  up  the  whole  of  the  record,  but  the  clerk  may  be  guided  by 
the  directions  of  the  appellant  under  section  3512  of  the  Code. 

Sec.  101.  When,  by  reason  of  peculiar  circumstances,  the  Appnontion 
foregoing  rules  relating  to  the  abstract,  preparation,  and  argument  [fonof'ruics. 
of  causes,  ought  to  be  waived  or  modified  in  any  case,  the  party 
desiring  such  waiver  or  modification  may,  upon  reasonable  notice 
to  the  adverse  party,  apply  to  any  judge  of  this  court  in  vacation, 
or  to  the  court  in  term  time,  for  an  order  directing  the  waiver  or 
modification  desired.  The  application  shall  be  in  writing,  shall 
set  out  the  peculiar  facts  relied  upon  by  the  applicant,  and  shall 
he  verified  by  the  party,  or  a  person  having  knowledge  of  the 
facts,  and  certified  by  counsel  as  being  true  and  made  in  good 
faith.  The  order  upon  such  application  shall  be  in  writing,  and 
shall  be  filed  with  the  clerk  of  this  court.  In  no  case  will  these 
rules  be  waived  or  modified  upon  agreement  of  counsel  alone. 

Sec.  102.     The  clerk  shall  make  the  following  distribution   of  Printed 
all  printed  abstracts,  briefs,  and  arguments  received   under  the  awmLMUs?^ 
foregoing  rules:  one  copy  to  each  judge  of  the  court,  one  copy  to  how  distriu 
the  State  Library,  two  copies  to  the  Law  Department  of  the  State  ^ 
University,  and  one  shall  be  filed  in  his  office. 

IX. OF   THE   ADMISSION    OP   ATTORNEYS. 

Sec.  103.     The   Supreme  Court  may,  on    motion,  admit  any  i*rncticing 
practicing  attorney  of  the  District  or  Circuit  Court  to  practice  in  fowefcourts. 
the  Supreme  Court  upon  his  taking  the  usual  oath  of  office. 

Persons  who  have  never  been  admitted  to  practice  law  in  the 
courts  of  this  or  any  other  State,  may  be  admitted  by  the  Supreme 
Court  to  practice  in  all  the  courts  of  this  State. 
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Admission  on 
examination. 


On  the  application  of  any  such  person  to  be  admitted,  the  court 
will  appoint  three  or  more  members  of  the  bar  of  the  Supreme 
Court  to  examine  such  applicant,  touching  his  qualifications.  If, 
from  an  inspection  of  the  report  of  said  committee,  the  court  shall 
be  satisfied  that  the  applicant  possesses  the  requisite  learning  and 
is  of  good  moral  character,  it  will  order  that  he  be  licensed  to 
practice  in  all  the  courts  of  the  State  upon  taking  the  oath  of  office. 

Sec.  104.  The  form  of  the  oath  aforesaid  shall  be  in  substarue 
as  follows:  "You  do  solmenly  swear  that  you  will  support  the 
constitution  of  the  United  States,  and  of  this  State,  and  that  you 
will  faithfully  discharge  the  duty  of  attorney  and  counselor  of  this 
court,  according  to  the  best  of  your  ability."    [Code,  §  208.] 


Oath. 


X. — OP  MISCELLANEOUS   MATTERS. 


I^ave  to  with- 
draw original 
papers. 


Docketing  and 
assignment  of 
causes. 


Printed 
doclcet. 


Clerk  to 
forward  papers 
filed. 


Sec.  105.  When  the  original  papers  in  a  cause  in  which  final 
judgment  is  not  rendered  in  this  court  are  brought  into  this  couit 
upon  appeal  or  writ  of  error,  either  party  desiring  to  withdraw  thu 
same  can  have  leave  to  do  so  on  filing  a  receipt  for  them  wiih  the 
clerk,  and  causing  a  copy  to  be  made  of  those  papers  whicii  con- 
stitute the  record  under  section  21  hereof,  and  paying  the  clerk's 
fee  therefor,  which  costs  shall  be  taxed  to  the  party  failifig  in  this 
court;  and  such  copy  shall  be  filed  by  the  clerk  and  kept  as  a 
record  in  the  cause.  In  cases  where  the  costs  of  such  withdrawal 
have  not  been  charged  in  the  first  bill  of  costs,  the  clerk  is  author- 
ized to  charge  them  as  costs  of  increase,  and  to  issue  execution 
there  ibr. 

Sec.  106.  The  clerk  shall  docket  the  causes  as  the  same  are 
filed  in  his  office,  and  shall  arrange  and  set  a  proper  number  for 
trial  for  each  day  of  the  term,  placing  together  those  from  the  same 
judicial  district,  and  shall  cause  notice  of  the  manner  he  has  set 
such  causes  to  be  published  and  distributed  in  such  manner  as  the 
court  may  direct.  No  cause  shall  be  docketed  unless  the  abstract  re- 
quired by  the  rules  of  this  court  is  filed  fifteen  days  before  the 
first  day  of  the  term  at  which  the  cause  is  set  down  for  trial. 

Sec.  107.  The  clerk,  immediately  after  the  time  expires  during 
which  causes  may  be  docketed  for  trial  at  a  term  of  court,  shall 
make  out  and  cause  to  be  printed,  without  delay,  the  docket  for 
the  term,  which  shall  give  all  causes,  whether  continuances  or  ap- 
pearances, for  trial  at  such  term,  which  shall  designate  the  num- 
ber, the  party  appealing,  the  court  and  county  Irom  which  the 
appeal  is  brought,  the  counsel  of  the  parties,  the  day  each  cau  <j 
is  assigned  for  trial,  and  such  other  matter  for  the  information  of 
the  court  and  attorneys  as  may  be  conveniently  given.  He  shall 
forward  to  each  justice  of  the  court,  to  each  attorney  having 
causes  at  the  term,  and  to  the  clerk  of  the  District  and  Circuit 
Courts  of  each  county  a  copy  of  said  docket. 

Sec.  108.     The  clerk  shall,  with  as  little  delay  as  possible,  send 
to  each  justice  of  the  court  a  copy  of  the  abstracts,  briefs  and 
arguments,  and  other  printed  matter  filed  in  each  case  docketed  ' 
or  set  down  for  trial  upon  the  docket  of  the  term. 
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TITLE    XXVI. 

OP  niPRISONMSNT    AND     THE   GOVERNMENT    OF    PRISONS    AND   THE   PENITEN- 
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B.  S.,    Revised  Statutes  of  1843. 

C  '51,    Code  of  1851. 

C  73,    Code  of  1873,  usually  referred  to  merely  as  "  Code." 

T.,        Title  in  Code^f  1873.    (See,  also,  below,  **  June  T.") 

^,         Paragraph,  used  to  indicate  the  numbered  subdivisions  of  sections  of  the  Codi^. 

Par.,  Paragrrapb,  is  used  as  a  heading  in  the  notes  to  sections  consisting  of  numbered 
subdivisions,  and  the  number  following  it  indicates  the  subdivision  of  tho  sec- 
tion to  which  the  notes  apply. 

G.  A.,    General  Assembly. 

Ex.  S.,  Extra  Session. 

Ch.,       Chapter. 

§,  Section;  when  not  otherwise  indicated,  the  reference  is  to  the  Code  of  1873. 

[      ],    Words  enclosed  in  brackets  are  inserted  in  the  session  laws,  as  in  the  editiood 

Italics,  thereof  printed  by  the  state,  to  supply  evident  omissions;  and  words  evidently 
erroneous  or  superfluous  are  printed  in  italics. 

S.  C,     same  case. 

Mor.y    Morris's  Report. 

Gr.,       G.  Greene's  Reports. 

— .,  indicates  Iowa  Reports,  the  number  of  the  volume  being  given  preceding,  and  that 
of  the  page  following  it. 

June  T.,  indicate  the  June  and  December  terms  of  the  Supreme  Court,  the  cases  decided 

Dec.  T.,  at  the  March  and  April  terms  being  included  with  those  of  the  June  term,  and 
those  decided  at  the  September  and  October  terms  being  included  with  those 
of  the  December  term,  as  in  the  reports. 

Code  Com'rs'  Rep.,  Code  Commissioners'  Report;  when  the  page  is  given,  the  reference 
is  to  the  report  made  to  the  Fourteenth  General  Assembly,  printed  in  pamphlet 
form;  in  other  cases,  the  reference  is  to  notes  in  the  bills  as  reported  to  the  Ex- 
tra Session  of  the  Fourteenth  General  Assembly,  some  oopies  of  which  were 
bound  for  general  distribution,  but  which  are  nOt  paged  consecutively  through- 
out; the  notes  may  be  found,  however,  under  the  corresponding  section  of  the 
title  and  chapter.  The  notes  contained  in  the  pamphlet  edition  aie  nearly  all 
incoTiwratcd  in  the  second  report 
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PAET    FIKST. 


PUBLIC   LAW. 


TITLE   I. 

OF  THE  SOVEREIGNTY  AND  JURISDICTION  OF  THE 

STATE ;  THE  GENERAL  ASSEMBLY,  AND  THE 

STATUTES. 


OHARTER   1. 

OF  THE   ROVEREIGNTY   AND   JURISDICTION   OP   THE   STATE. 

Section  1.     The  boundaries  of  the  State  of  Iowa  are  defined  §,°"g^J|J^**  °' 
ill  the  preamble  of  the  constitution.  K.|i. 

Sec.  2.     The  state  possesses  sovereignty  co-extensive  with  the  ^'^^-^i- 
boundaries  referred  to  in  the  precedincr  section,  subject  to  such  Sovereignty, 
rights  as  may  at  any  time  exist  in  the  United  States  in  relation  to  c'lfji 
the  public  lands,  or  to  any  military  or  naval  establishment. 

Sec.  3.     The  state  has  concurrent  jurisdiction  on  the  waters  of  Concurrent  ju- 
any  river  or  lake  which  forms  a  common   boundary  between  this  iJga.  ^"* 
and  any  other  state.  ^*  '^i»  2  3. 

This  concurrent  jurisdiction  does 
not  extend  to  the  abatement  of  a 
nuisance,  or  removal  of  an  obptnic- 
tion.  such  as  a  dam,  existing?  in  the 
Mississippi  river  on  the  Illinois  side 
of  the  channel:  Gilbert  v.  Moline,  dtc, 
Co,,  19-319;  bat  the  courts  of  this 
state  have  jurisdiction  to  abate  a  nui- 


sance and  punish  a  crime  committed 
upon  a  boat  in  said  river,  even  though 
resting  upon  the  shore  of  an  island 
beyond  tbe  middle  of  the  stream. 
The  pi-ovisions  of  R.  S.  p.  800,  ch.  84, 
held  to  be  Ftill  in  force:  The  State  v, 
Mullen,  35-199. 


Sec.  4.  Exclusive  jurisdiction  over  all  lands  situate  in  the  state  u.  a  jurisdio- 
now  or  hereafter  purchased  by  the  United  States  on  which  build-  [Ion  Wom'tox- 
ings  for  public  uses  are,  or  shall  be  erected,  is  hereby  ceded  to  the  aUon. 
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[Title  I. 


United  States,  and  the  same  shall  be  exempt  from  taxation  so  long 
as  the  same  are  owned  by  the  United  States.     Nothing  in  this  sec- 
tion shall  be  so  construed  as  to  prevent  on  such  lands  the  service 
Service  of  pro-  of  any  judicial  process  issued  from  or  returnable  to  any  court  of 
**^  this  state  or  judge  thereof,  or  to  prevent  such  courts  from  exer- 

cising jurisdiction  of  crimes  committed  thereon. 


CHAPTER  2. 


Sessions  ot 

U.§13. 

C.'SlJi. 

Temporary  or- 
ganization. 
R.ai4. 
C.'51,25. 


Certificates  of 

election. 


R.  a  15. 
C.  %1, 


26. 


Election  of 
temporary  offi- 
cers. 
R.  g4. 
C.'5lJ7. 


Permanent  or- 
pin ization. 

rJs. 

C.  '51,  g  8. 

Members  may 

administer 

oattis. 

R-i?. 

t.  'ol.  g  10. 

Freedom  of 

speech. 

k.  J!  6. 

C.  '51,  g  9. 

Compensation 

of  members, 

oflicere,  and 

employes. 

li.  f  18. 

C.  '51, §  11. 

12  G.  A.  ch.  155. 

U  O.  A.  ch.  118. 


OF  THE  GENERAL   ASSEMBLY. 

[See  Const.,  Art.  3.] 

Section  5.  The  sessions  of  the  general  assembly  shall  be  held 
at  the  seat  of  government,  unless  the  governor  shall  convene  them 
at  some  other  place  iu  times  of  pestilence  or  public  dinger. 

Sec.  6.  At  two  o'clock  in  the  afternoon  of  the  day  on  which 
the  general  assembly  shall  convene,  and  at  the  time  of  convening 
of  the  houses  respectively,  the  president  of  the  senate,  or  in  his 
absence,  some  person  claiming  to  be  a  member,  shall  call  the 
senate  to  order,  and,  if  necessary,  a  temporary  president  shall  be 
chosen  from  their  own  number  by  the  persons  claiming  to  be 
elected  senators.  And  some  person  claiming  to  be  elected  a  mem- 
ber of  the  house  of  representatives  shall  call  the  house  to  order, 
and  the  persons  present  claiming  to  be  elected  to  the  senate  shall 
choose  a  secretary,  and  those  of  the  house  of  representatives  a 
clerk  for  the  time  iDeing. 

Sec.  7.  Such  secretary  and  clerk  ?hall  receive  and  file  the  cer- 
tificates of  election  presented,  each  for  his  own  house,  and  make  a 
list  therefrom  of  the  persons  who  appear  to  have  been  elected 
members  of  the  respective  houses. 

Sec.  8.  The  persons  so  appearing  to  be  members  shall  proceed 
to  elect  such  other  officers  for  the  time  being  as  may  be  requisite; 
and  when  so  temporarily  organized,  shall  choose  a  committee  of 
five,  who  shall  examine  and  report  upon  the  credentials  of  the 
persons  claiming  to  be  members. 

Sec.  9.  The  members  reported  by  the  committee  as  holding 
certificates  of  election  from  the  proper  authority,  shall  proceed  to 
the  permanent  organization  of  their  respective  houses  by  the 
election  of  officers. 

Sec.  10.  Any  member  may  administer  oaths  necessary  in  the 
course  of  business  of  the  house  of  which  he  is  a  member,  and 
while  acting  on  a  committee  upon  the  business  of  such  committee. 

Sec.  11.  No  member  shall  be  questioned  in  any  other  place 
for  any  speech  or  debate  in  either  house. 

Sec.  12.  The  compensation  of  the  members,  officers  and  em- 
ployes of  the  general  assembly  shall  be:  To  every  member  for 
each  regular  session  five  hundred  and  fifty  dollars,  and  for  each 
extra  session  the  same  compensation  per  day  while  in  session,  to 
be  ascertained  by  the  rate  per  day  of  the  compensation  of  the 
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members  of  the  general  assembly  at  the  preceding  regular  ses-^ 
sion;  and  for  every  mile  by  the  nearest  traveled  route  in  going  to 
and  returning  from  the  place  where  the  general  assembly  is  held, 
five  cents  per  mile,  but  in  no  case  shall  the  compensation  for  any 
extra  session  exceed  six  dollars  per  day  exclusive  of  mileage;  to 
the  secretary  of  the  senate  and  chief  clerk  of  the  house,  six  dol- 
lars per  day  each;  to  the  assistant  secretaries  of  the  senate  and 
clerks  of  the  house,  five  dollars  per  day  each  to  the  enrolling  and 
engrossing  clerks,  four  dollars  per  day  each;  to  the  clerks  of  com- 
mittees, two  dollars  and  fifty  cents  per  day  each;  and  the  neces- 
sary stationery  for  each  of  the  clerks,  secretaries,  and  their  assist- 
ants aforesaid;  to  the  sergeant-at-arms,  doorkeepers,  janitors,  post- 
masters, and  mail  carriers,  three  dollars  per  day  each;  to  the  mes- 
sengers and  paper-folders,  one  dollar  and  fifty  cents  per  day  each. 
And  no  other  or  greater  compensation  shall  be  allowed  such 
members,  oflBcers,  and  employes;  nor  shall  there  be  any  allowance 
of  or  for  stationery,  except  as  above  provided,  postage,  newspa- 
pers, or  other  perquisites,  in  any  form  or  manner,  or  under  any 
name  or  desijg^nation. 

[A  substitute  for  the  original  section;  18th  G.  A.,  cb.  88.] 

[Fifteenth  General  Assembly,  Chapter  3.] 

Sec.  1.     Within  thirty  days  after  the  convening  of  the  general 
assembly,  the  presiding  officers  of  the  two   houses  shall  jointly 
certify  to  the  auditor  of  state,  the  names  of  the  members,  officers, 
and  employes  of  their  respective  houses,  and  the  amount  of  mile-  Modeofpnyfng 
age  due  each  member  respectively,  who  shall   thereupon  draw  amiienKeof 
warrant  upon  the  state  treasurer  for  the  amount  due  each  member  Sen'erai'^twsein- 
for  mileage  as  above  certified.     He  shall  also  issue  to  each  mem-  ^^y* 
ber  of  the  general  assembly,  at  the  end  of  the  said  thirty  days,  a 
warrant  for  one-half  the  salary  due  each  member  for  the  session,  same^  soiao* 
and  the  remaining  one-half  at  the  close  of  the  session,  and   at 
the  close  of  any  extra  or  adjourned  session  the  compensation  of 
the  members  shall  be  paid  upon  certificate  of  the  presiding  officers 
of  each   house,  showing  the  number  of  days    of   allowance  and 
the  compensation  as  provided  by  law. 

Sec.  2.     He  shall  also  issue  to  each  officer  and  employe  of  the  Payment  of  of- 
general  assembly,  upon  the  certificate  of  the  presiding  officer  of  pfoy^^^^*" 
the  house  to  which  such  officer  or  employe  belongs,  a  warrant, 
from  time  to  time,*  for  the  amount  due  said  officer  or  employe  for 
services  rendered. 

Sec.  3.     He  shall  also  issue  warrants  from  time  to  time,  to  the  Same, 
postmaster,  assistant  postmaster,  and  mail-carrier,  upon  certificates 
signed  by  the  president  of  the  senate  and  the  speaker  of  the  house, 
for  the  amount  due  said  officers  for  services  rendered. 

Sec.  4.     Said  warrants  shall  be  paid  out  of  any  moneys  in  the  payment  of 
treasury  not  otherwise  appropriated.  warrants. 

Sec.  13.     The  speaker  of  the  house  of  representatives  shall  hold  Term  of  officet 
his  office  until  the  first  day  of  the  meeting  of  a  regular  session  ^2^®' 
next  after  that  at  which  he  was  elected.     All  others  officers  elected 
by  either  house  shall  hold  their  offices  only  during  the  session  at 
which  they  were  elected. 

Sec.  14.     Each  house  has  authority  to  punish  as  a  contempt,  by  ^5*8™^^ 
fine  and  imprisonment,  or  either  of  them,  the  oflfense  of  knowingly  c,5i,'|i2. 
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arresting  a  member  in  violation  of  his  privilege,  of  assaulting  or 
threatening  to  assault  a  member,  or  threatening  to  do  any  harm 
to  the  person  or  property  of  a  member  for  anything  by  him  said 
or  done  in  either  house  as  a  member  thereof;  of  attempting  by 
menace  or  other  corrupt  means  to  control  or  influence  a  member 
in  giving  his  vote,  or  to  prevent  his  giving  it;  of  disorderly  or 
contemptuous  conduct  tending  to  disturb  its  proceedings;  of  re- 
fusal to  attend,  or  be  sworn,  or  be  examined  as  a  witness  before 
either  house,  or  a  committee  when  duly  summoned;  of  assaulting 
or  preventing  any  person  going  to  either  house,  or  its  committee 
by  order  thereof,  knowing  the  same;  of  rescuing  or  attempting  to 
rescue  any  person  arrested  by  order  of  either  house,  knowing  of 
such  arrest;  or  knowingly  impeding  any  officer  of  either  house  in 
the  discharge  of  his  duties  as  such. 
pr£onment^  Sec.  15.  Fines  and  imprisonment  for  contempt  shall  be  only 
g-ljo.  by  virtue  of  an  order  of  the  proper  house  entered  on  its  journals, 

'  stating  the  grounds  thereof.     Imprisonment  shall  be  eiFected  by 

a  warrant  under  the  hand  of  the  presiding  officer  for  the  time  being 
of  the  house  ordering  it,  counters'gned  by  the  acting  secretary  or 
clerk,  running  in  the  name  of  th.'  state  and  directed  to  the  sheriflf 
or  jailor  of  the  proper  county.  Under  such  warrant,  the  proper 
officer  will  be  authorized  to  commit  and  detain  the  person.  Fines 
shall  be  collected  by  a  similar  warrant  directed  to  any  proper 
officer  of  any  county  in  which  the  pff.'nder  has  property,  and  exe- 
cuted in  the  same  manner  as  executions  for  fines  issued  from 
courts  of  record,  and  the  proceeds  paid  into  the  state  treasury. 
Same.  Sec.  16.     Imprisonment  for  contempt  shall  not  extend  beyond 

c.*'fifg2 13. 15.    *^®  session  at  which  it  is  ordered,  and  shall  be  in  the  jail  of  the 
county  in  which  the  general  assembly  is  -then  sitting;  or  if  there 
be  no  such  jail,  then  in  one  of  the  nearest  county  jails.     Punish- 
ment for  contempt  shall  not  constitute  a  bar  to  any  other  proceed- 
ing, civil  or  criminal  for  the  same  act. 
May  compel  at-      Sec.  17.     Whenever  a  committee  of  either  house,  or  a  joint 
witn^^*^^       committee  of  both,  is  charged  with  an  investigation  requiring  the 
iiG.A.ch.3,21.  personal  attendance  of  witnesses,  any  person  may  be  compelled  to 
appear  before  such  committee  as  a  witness  by  serving  upon  him, 
in  the  same  manner  a  subpoena  is  required  to  be  served  in  a  civil 
action  in  the  district  court,  an  order,  naming  the  time  and  place  he 
is  required  to  appear,  signed  by  the  presiding  officer  of  the  house 
appointing  the  committee,  and  attested  by  its  acting  secretary  or 
clerk;  or,  in  case  of  a  joint  committee,  signed  and  attested  by 
such  officers  of  either  house. 
ComDcnsation        Sec.  18.     Witnesses  shall  be  entitled  to  the  same  compensation 
Same,  2  2.  for  attendance  under  the  preceding  section  as  before  the  district 

court,  but  shall  not  have  the  right  to  demand  payment  of  their 
fees  in  advance. 
Joint  convea-         Sec.  19.     Joint  conventions  of  the  general  assembly  shall  meet 
B.  22*674,675.      in  the  hall  of  the  house  of  representatives  for  such  purposes  as  are 
or  shall  be  provided  by  law.     The  president  of  the  senate,  or,  in 
his  absence,  the  speaker  of  the  house  of  representatives  shall  pre- 
side, or,  in  the  absence  of  both,  a  temporary  president  shall  be 
appointed  by  a  joint  vote. 
^^  Sec.  20.     After  the  time  for  the  meeting  of  the  joint  conven- 

tion has  been  designated  and  prior  thereto,  each  house  shall  ap- 
point one  teller,  and  the  two  shall  act  as  judges  of  the  election. 
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Sec.  21.     The  clerk  of  the  house  of  representatives  shall  act  as  Record  ot 
secretary  of  the  convention,  and  he  and  the  secretary  of  the  senate      ^^^' 
shall  keep  a  fair  and  correct  record  of  the  proceedings  of  the  con- 
vention, which  shall  be  entered  on  the  journals  of  each  house. 

Sec.  22.  When  any  officer  is  to  be  elected  by  joint  convention,  Vote,  how  ta- 
the  names  of  the  members  shall  be  arranged  in  alphabetical  order  r.  22  678, 679. 
by  the  secretaries,  and  each  member  shall  vote  in  the  order  in 
which  his  name  stands  when  thus  arranged.  The  name  of  the 
person  voted  for,  and  of  the  members  voting,  shall  be  entered  in 
writing  by  the  tellers,  who,  after  the  secretary  shall  have  called 
the  names  of  the  members  a  second  time,  and  the  name  of  the 
person  for  whom  each  member  has  voted,  shall  report  to  the  pres- 
ident of  the  convention  the  number  of  votes  given  for  each 
candidate. 

Sec.  23.     If  no  person  shall  receive  the  votes  of  a  majority  of  j^^e^.^^ 
the  members  present,  a  second  poll  may  be  taken,  and  so  on  Irom 
time  to  time  until  some  person  receives  such  majority. 

Sec.  24.     If  the  purpose  for  which  the  joint  convention  assem-  r.^*Si?™^°^ 
bled  is  not  concluded,  the  president  shall  adjourn  the  same  from 
time  to  time  as  the  members  present  may  determine. 

Sec.  25.  When  any  person  shall  have  received  a  majority  of  ^Jjam?.*^  °' 
the  votes  as  aforesaid,  the  president  shall  declare  him  to  be  elected,  R.2682.' 
and  shall,  in  the  presence  of  the  convention,  sign  two  certificates 
of  such  election,  attested  by  the  tellers,  one  of  which  he  shall 
transmit  to  the  governor,  and  the  other  shall  be  preserved  among 
the  records  of  the  convention  and  entered  at  length  on  the  journals 
of  each  house.  The  governor  shall  issue  a  commission  to  the  per- 
son so  elected. 

Skc.  26.     Joint  conventions  for  the  purpose  of  electing  a  senator  S^^and^JI"! 
in  the  congress  of  the  United  States,  and  canvassing  the  votes  for  vnss  of  votes, 
governor  and  lieutenant-governor,  shall  be  conducted  according  to  ^•2^^- 
the  foregoing  provisions  so  far  as  applicable. 

Skc.  27.     In  the  absence  of  other  rules,  those  of  parliamentary  ^%^ 
practice  comprised  in  Cushing^s  Manual  shall  govern. 


CHAPTEE  3. 

OP  THB   STATUTES. 

Section  28.     When  the  governor  approves  a  bill,  he  shall  set  bffi!^^^  °^ 
his  name  thereto  with  the  date  of  his  approval.  S  iK,- 

C.  51,  2  16. 

As  to  how  the  fact  of  approval  may  I      As  to  approval  by  Governor,  see 
be  shown,  see  oote  to  §  a5.  j  CJonst.  Art.  S,  §  16. 

Sec  29.     When  a  bill,  having  passed  the  general  assembly,  is  Proceedings 
returned  by  the  governor  with  his  objections,  and  is  afterward  turned^by  g.^ 
passed  as  provided  in  the  constitution,  a  certificate  signed  by  the  ^^^Ph 
presiding  officer  of  each  house  in  the  following  form  shall  be  en-  c.*4i,in. 
dorsed   thereon   or   attached   thereto:    **  This   bill    having    been 
returned  by  the  governor  with  his  objections  to  the  house  in  which 
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it  originated,  and  after  reconsideration  having  again  passed  both 
houses  by  yeas  and  nays  by  a  majority  of  two-thirds  of  the  mem- 
bers of  each  house,  has  become  a  law  this day  of ,  '* 

See  Const.  Art.  3,  §  16. 

Bill  retninedby  ^^^'  ^^*  When  a  bill  has  passed  the  general  assembly,  and  is 
srovemor  more  not  returned  by  the  governor  within  three  days  as  provided  in  the 
^^an  three  constitution,  it  shall  be  authenticated  by  the  secretary  of  state 
g|2i.  endorsing  thereon:  "This  bill  having  remained  with  the  governor 
three  days  (Sunday  excepted),  the  general  assembly  being  in  ses- 
sion, has  become  a  law  this day  of ,  Secretary  of  State." 

See  (Donst.  Art.  8,  §  16. 

originni  acts         Sec.  31.     The  Original  acts  of  the  general  assembly  shall  be 
R?^'!^^'         deposited  with  and  kept  by  the  secretary  of  state. 


a '51, 2 19.  iTie  original  act   thus   deposited 

with  the  secretary  of  state  is  the  ul- 
timate proof  of  the  statute,  whatever 
errors  there  may  be  in  the  printed 
copies  thereof ;  and  the  court  will  in- 
form itself  and  take  cognizance  of  the 
true  reading  as  thus  shown:  Clare 
V.  The  State,  5-509  ;  commented  up- 


on in  The  State  v,  Donehey,  8-396. 

The  acts  thus  deposited  are  the 
bills  which  receive  the  signatures  of 
the  officers,  &c.,  and  behind  them  it 
is  impossible  for  any  court  to  go  tor 
the  purpose  of  ascertaining  what  the 
law  id:  Duncombe  v,  Prindle.  12-1, 
11. 


gn>rfvate  na-      Sec.  32.     Acts  of  a  private  nature  which  do  not  prescribe  the 
R.^*23.  time  when  they  take  effect,  shall  do  so  on  the  thirtieth  day  next 

c. '51, 2  20.         after  they  have  been  approved  by  the  governor,  or  endorsed  as 

provided  in  this  chapter, 
tare :"  pubUca-       Sec.  33.     Acts  which  are  to  take  effect  by  publication  in  news- 
R°?*24  papers,  shall  be  published  in  at  least  two  papers,  one  at  least  of 

clhi,\2L  them  at  the  seat  of  government,  and  if  such  papers  are  not  desig- 
nated in  the  act,  the  same  may  be  designated  by  the  secretary  of 
state,  and  the  act  published  accordingly.  All  such  acts  shall 
take  effect  on  the  twentieth  day  after  the  date  of  the  last  publica- 
tion, and  the  secretary  of  state  shall  make  and  sign  on  the  original 
roll  of  each  of  such  acts  a  certificate,  stating  in  what  papers  it  was 
published,  and  the  date  of  the  last  publication  in  each  of  them, 
which  certificate  and  the  printing  thereof  at  the  foot  of  the  act 
shall  be  presumptive  evidence  of  the  facts  therein  stated. 


The  provision  that  "all  such  acts 
shall  take  effect  on  the  twentieth  day 
after  the  date  of  the  last  publication," 
applies  only  to  acts  in  which  the  time 
of  taking  effect  is  not  specified.  It 
does  not  render  it  incompetent  for  the 
learislature  to  specify  in  the  act  itself 
when  it  shall  take  effect.  Where  an 
act  provided  that  it  should  take  effect 
**from  its  publication  in,*'  &c.,  held, 
that  it  took  effect  from  the  date  of 
such  publication:    Huixt  p.  Murray, 


17-313;  but  contra,  see  Thatcher  r. 
Haun,  12-303. 

Certificate  of  secretary  that  act  was 
published  in  one  newspaper,  held  not 
sufficient:   Welch  v,  Bnttem,  41-141. 

The  general  assembly  may  provide 
that  an  act  shall  take  etfect  by  publi 
cation,  and  the  courts  have  no  power 
to  prevent  the  iiyustice  which  may 
result  tlierefrom.  (Decided  under  old 
constitution.)  Pierson  v,  Baird,  2 
Gr.  235. 

See  Const.  Art.  3,  §  26. 


c. 


Public  nature: 

when  in  force.      Skc.  34.     All  other  acts  and  resolutions  of  a  public  nature 
c.4i.J22.         passed  at  regular  sessions  of  the  general  assembly,  shall  take 
effect  on  the  fourth  day  of  July  following  their  passage. 

^      See  Const.  Art.  3,  §  26,  and  notes. 
Taws  arranged 

fo"rpubi??i[uon.      Sec.  35.     Within  twenty  days  after  the    adjournment  of  the 
K.  ({^62.63. 144.  oreneral  asscmblv,  the  secretarv  of  the  stat^  shall  prepare  a  manu- 


Digitized  by 


Google 


Chap.  3.]  the  statutes. 


script  or  printed  copy  of  all  the  laws,  joint  resolutions,  and  memo- 
rials passed  thereat,  arranginfif  the  same  in  chapters,  with  mar- 
ginal notes  and  index,  to  which  he  shall  attach  his  certificate  that 
the  acts,  resolutions,  and  memorials  therein  contained  are  truly 
copied  from  the  original  rolls,  which  shall  be  presumptive  evidence 
of  their  correctness,  and  deliver  them  to  the  state  printer. 
[See  note  to  §  40.J 


While  the  statement  appended  to 
the  printed  act  that  it  is  **  approved '' 
is  evidence  of  that  fact,  it  is  not  es- 
sential to  the  validity  of  the  act,  and 


the  approval  may  be  shown  from  the 
original  in  the  office  of  the  secretary 
of  state:  Dishoi^  v.  Smith,  10-212. 


Sbc.  36.     The  acts  of  each  general  assembly  shall  be  printed  in  {j^^,^J*"^ 
pages  of  the  same  size,  and  as  near  as  may  be,  of  the  same  style, 
type  and  appearance  with  the  edition  of  this  code. 
[See  note  to  §40.] 

Sec.  37.    The  secretary  of  state  shall  superintend  the  printing  ^m^^To'^supcr- 
of  the  laws  as  above  directed.     In  the  absence  of  any  other  pro-  intend  pubUua- 
vision  the  number  of  copies  to  be  printed  and  bound,  and  the    °^ 
tiaie  within  which  the  same  shall  be  completed,  may  be  fixed  by 
resolution  of  each  general  assembly,  or,  in  case  no  such  resolution 
is  passed,  shall  be  determined  by  the  executive  council. 
[See  note  to  §  40.  j 

Sec.  38.     Every  act  passed  in  amendment  of  or  in  addition  to  P*^Jf"^®h^i, 
any  chapter  or  section  of  this  code,or  in  amendment  of  or  in  ad-  refer  to  portion 
dition  to  any  previous  act  of  the  same  kind,  shall  contain  in  the  ^^ended. 
title  thereof  a  reference  to  the  number  and  name  of  the  chapter 
so  amended  or  added  to,  and  if  such  reference  bo  omitted,  the 
secretary  of  state  shall,  in  preparing  such  act  for  publication, 
supply  the  omission. 

[See  note  to  §  40.] 

Sec.  39.     The  secretary  of  state  shall  distribute  the  laws  afore-  nStS!;?d{85r^ 
said  as  follows:  To  the  state  library  for  distribution  toother  states  uted. 
and  territories,  and  for  exchange,  two  hundred  copies;  two  copies  r40.*A.c£rS«) 
to  each  state  institution,  to  each  judge  of  a  court  of  record,  and  to  ^^ 
each  state  oflScer;  one  copy  to  each  member  of  the  general  assem- 
bly; ten  copies  to  the  library  of  the  law  department  of  the  state 
university;  one  copy   to  the  state  historical  society  ;  all  of  the 
foregoing  to  be   in  law  sheep ;  thirteen  thousand  copies  of  the 
laws  bound  in  boards  for  distribution  to  county  auditors  upon  their 
requisition. 

[See  note  to  §  40.] 

Sec.  40.     Each  county  officer,  justice  of  the  peace,  township  ^"i"*^  «u<iitor 
clerk  and  mayor  of  a  city  or  incorporated  town  shall  be  supplied  saine!'^  o?  ^' 
with  a  copy  of  the  laws  for  the  use  of  his  office,  which  shall  be 
delivered  to  his  successor  in  office.     Distribution  shall  be  made  County  audito' 
upon  the  requisition  of  the  county  auditor  upon  the  secretary  of  quisltion  on  ^ 
state,  which  requisition  shall  state  the  number  of  copies  required  |^^^"'*  ^^ 
for  distribution  under  the  provisions  of  this  section,  and  also  the 
number  of  copies  requisite  for  sale  in  the  county,  and  said  requisi- 
tion shall  be  made  before  the  first  day  of  March  in  each  year,  and 
thereupon  the  secretary  of  state  shall  forward  the  number  so  cer- 
tified and  file  with  the  auditor  of  state  a  certificate  thereof,  which 
shall  be  charged  to  such  county  by  the  auditor  of  state.     The 
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c^tedwUh  *^^^^'*  o^  sta'e  shall  credit  the  county  with  the  number  of  copies 
number  of  laws  distributed  under  the  provisions  of  the  act  upon  the  filing  of  the 
on  voucher.  proper  vouchers  by  the  county  auditors,  and  upon  sale  of  such 
Jaws  by  the  county  auditor  at  the  rate  of  fifty  cents  per  copy. 
The  said  county  auditor  shall  pay  said  amounts  to  the  county 
treasurer  of  his  county,  for  the  us  e  of  the  state  revenue,  and  the 
treasurer  shall  execute  duplicate  receipts  therefor,  one  of  which 
shall  be  filed  with  the  auditor  of  state.  The  county  auditors  shall 
furnish  the  laws  in  their  respective  counties  as  hereinbefore  pro- 
vided. 

r§§  85  to  40  inclusive  are  substitutes  for  the  orifirinal  sections.  The  orijfi- 
nals  were  repealed  by  16th  G.  A.,  eh.  132  and  substitutes  enacted,  and  §§  '6\) 
and  40  were  again  repealed  by  i7th  G.  A.  ch.  123,  and  the  two  fore^ingsec^ 
tions  substituted.] 

t^*bc^i<f^*°^  ^^^'  ^^'  '^^^  secretary  of  state  and  county  auditor  shall  sell 
Smne,  16.  the  copies  remaining  ill  their  hands  at  fifty  cents  a  copy.  The 
secretary  of  state  shall  report  under  oath  to  the  auditor  of  state 
the  number  of  copies  remaining  on  hand  after  the  distribution 
aforesaid,  and  the  auditor  of  state  shall  charge  him  therewith  and 
credit  him  with  the  proceeds  of  all  that  are  sold,  upon  payment 
of  the  same  into  the  state  treasury.  The  county  auditor  shall  pay 
the  proceeds  of  all  copies  sold  by  him  to  the  county  treasurer, 
takinghis  duplicate  receipts  therefor,  one  of  which  he  shall  transmit 
to  the  auditor  of  state. 
Rew)Tttobe  Sec.  42.     The  secretary  of  state  and  county  auditors  shall,  on 

ma  eaim      y.  ^^  before  the  fifteenth  day  of  November  in  each  year,  report  to 
the   auditor  of  state   the    number  of  copies  sold  and  the  number 
remaining  on  hand,  and  the  amount  paid  into  the  state  or  county 
treasury,  and  the  auditor  shall  charge  such  state  or  county  treas- 
urer with  such  amount. 
Copies  to  be  de-      Sec.  43.     When  the  secretary  of  state  or  county  auditor  goes 
li^r?  ^  ^^^  ^"*  ^^  oflSce  having  any  such  copies  remaining,  he  shall  deliver 
them  to  his  successor,  taking  his  duplicate  receipts  therefor,  one 
of  which  he  shall  transmit  to  the  auditor  of  state,  who  shall  there- 
upon give  such  officer  the  proper  credit  and  charge  his  successor 
with  the  copies  received  by  him.     Every  officer  receiving  a  copy 
of  such  laws  shall  execute  a  receipt  therefor,  and  shall  deliver 
such  copy  to  his  successor,  or  to  the  officer  from  whom  he  received 
it,  for  the  use  of  such  successor,  and  upon  failure  to  do  so,  shall  be 
liable  on  his  official  bond  or  in  his  individual  capacity. 
Sr™fe  pubu«»a-      ^^^'  ^^'     '^^®  compensation  for  the  publication  of  laws  which 
lion  of  laws,      are  ordered  by  the  general  assembly  to  take  efi*ect  by  publication, 
^^l^^*^**'^^' unless  otherwise  fixed,  shall   be  audited  and  paid  bv  the  state. 
Such  compensation  shall  be  one-third  the  rates  of  legal  advertise-^ 
roents  allowed  by  law. 
Construction.         ^^^''  ^^'     ^"  ^^®  construction  of  the  statutes,  the  following  rules 
ii.|2y.  shall  be  observed,  unless  such  construction  would  be  inconsistent 

(..  oi,i26,         YfltYi  the  manifest  intent  of  the  general  assembly  or  repugnant  to 

the  context  of  the  statute  : 
Repeal  ot  1.     The  repeal  of  a  statute  does  not  revive  a  statute  previously 

repealed,  nor  a£fect  any  right  which  has  accrued,  any  duty  im- 
posed, any  penalty  incurred,  or  any  proceeding  commenced,  under 
or  by  virtue  of  the  statute  repealed; 
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found,  the  law  prescribing  the  pnnish- 
ment  for  the- often sfi  therein  charged, 
was  changred.  so  that  the  offense  was 
no  longer  triable  on  indictment,  but 
only  on  information,  held,  that  the 
prosecution  under  the  indictment  was 
not  affected  by  the  change  (overrul- 
inif  The  State  r.  BurJich,  9-402); 
The  State  v,  Shaffer,  2i-48f). 

17  G.  A  ch.  14->,  as  to  method  of 
trial  in  equity  cases  upon  ap  )eal,  etc., 
repealing  §  274J,  held,  not  to  app'y  to 
an  appeal  taken  after  the  act  took 
effect  from  a  judgment  rendered  be- 
fore that  time:  Shnondaon  v.Swioiyi' 
8on^  50-110;  Tnbon  p.  Zuraff^  id., 
180  ;  nor  to  an  appeal  in  an  action 
commenced,  but  not  bi-ought  to  judg- 
ment before  the  net  took  effect: 
Schmel  z  v,  Schmettz,  62-512. 

As  to  the  effect  of  the  Code  of  187^ 
upon  prior  lawd,  etc.,  see  §  50  and 
notes. 


The  repeal  of  a  statute  does  not 
revive  a  statute  previously  repealed : 
City  of  Burlington  r.  Kellar,  18-69 
The  repeal  of  a  statute  held  not  to 
affect  the  right  of  redemption  from  a 
tax  sale  made  prior  to  the  repeal: 
Adams  v.  BeaUj  19-61:  Myers  v. 
Copeland,  20-22; nor  a  widow's  dower 
interest,  already  vested,  though  not 
yet  assigned:  Burke  v.  Barron,  8-132. 

Prior  to  the  death  of  a  testator,  his 
devisees  have  no  rights  which  are,  by 
this  provision,  protected  against  sub- 
sequent legislation  :  Lorieux  v,  Kel- 
ler, 5-198. 

Where  the  times  of  holding  terms 
of  court  were  changed  by  statute, 
held,  that  such  change  did  not  affect 
a  cause  already  commenced  by  service 
of  notice,  and  that  defendant  should 
be  held  to  app*^ar  at  the  '  *  next  term, ' ' 
as  so  changed:  Peoria  M.  &  F,  Ins, 
Co.  V.  Dickerson,  2:^274. 

Where,  after  an    indictment  was 

2.  Words  and  phrases  shall  be  construed  accordin;r  to  the  con- 
text and  the  approved  usage  of  the  language  ;  but  technical  words 
and  phrases,  and  such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  shall  be  construed  according  to 
such  meaning  ; 

3.  Words  importing  the  singular  number  may  be  extended  to 
several  persons  or  things,  and  words  importing  the  plural  number 
may  be  applied  to  one  person  or  thing,  and  words  importing  the 
masculine  gender  only  may  be  extended  to  females  ; 

4.  Words  giving  a  joint  authority  to  three  or  more  public 
officers  or  other  persons,  shall  be  construed  as  giving  such  author- 
ity to  a  majority  of  them,  unless  it  be  otherwise  expressed  in  the 
act  giving  the  authority; 

5.  The  words  "  highway "  and  "  road "  include  public  bridges 
and  may  be  held  equivalent  to  the  words  "  county  way,"  "  county 
road,"  "  common  road,"  and  "  state  road  ;" 

6.  The  words  "  insane  person "  include  idiots,  lunatics,  dis- 
tracted persons  and  persons  of  unsound  mind  ; 

7.  The  word  "  issue,"  as  applied  to  descent  of  estates,  includes 
all  lawful  lineal  descendants  ; 

8.  The  word  *' land,"  and  the  phrases  "real  estate"  and  "real 
property,"  include  lands,  tenements,  hereditaments,  and  all  rights 
thereto  and  interests  therein,  equitable  as  well  as  legal ; 


Words  and 
pbinBei. 


Number,  gen- 
der. 


Joint  authority. 

nigh  way.  road. 

Insane. 

Issue. 

Real  property. 


The  interest  which  a  mortgagee  has 
in  the  real  propery  mortgaged,  con- 
stitutes "real  estate  :"  5er«Wn  v. 
Cole^  :i8-4^.S ;  and  also  the  equitable 
interest  which  the  heir  of  such  mort- 
gagee has  in  such  property :  Burton 
V,  Hintrager,  1&-348. 

9.     The   words   "  personal   property "  include 
chattels,  evidences  of  debt,  and  things  in  action; 


The  making  improvements  upon 
land  by  one  in  possession  under  con- 
tract of  purchase,  gives  him  an  equit- 
able interest  which  will  pass  bv  a 
conveyance  :    WhiU  v.  Butt,  32-33  j. 


money,    goods,  Personal  prop- 
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A  promissory  note  is  "  personal  pro-  it   has  not   been  endorsed    by   the 

perty:  '*  Allison  v.  King^  21-302;  po  piyee  ;  so  held.hn  case  of  embezzle- 

are   municipal  bonds:  CaUanan     v.  ment  (§<909);    The  State  v,  Orwig, 

Ihtncn,  31-33>5 ;  and  so  is  a  draft,  24-102. 

thoufsrh  it  be  against  the  government.       Applied,  Iowa  Lumber  Co,  r.  Foe- 

and  upon  which  action  could   not,  ter^  49-25. 
therefore,  be  brought,  and  though 

10.  The  word  "property"  includes  personal  and  real  prop- 
erty; 

11.  The  word  "month"  means  a  calendar  month,  and  the 
word  "  year,"  and  the  abbreviation  "A.  D.,"  are  equivalent  to  the 
expression  "year  of  our  Lord;" 

12.  The  word  "  oath  "  includes  affirmation  in  all  cases  where 
an  affirmation  may  be  substituted  for  an  oath,  and  in  like  cases 
the  word  "  swear,"  includes  "  affirm ;" 

13.  The  word  "  person  "  may  be  extended  to  bodies  corpor- 
ate; 

So  held,  under  the  statute  as  to  I  catvie,  4-302,307. 
garnishment:    Wales  v.  City  of  MuS'  \ 

14.  Where  the  seal  of  a  court  or  public  office  or  officer  may  be 
required  to  be  affixed  to  any  paper,  the  word  "seal  "  shall  include 
an  impression  upon  the  paper  alone  as  well  as  upon  wax  or  a 
wafer  affixed  thereto; 

15.  The  word  "state,"  when  applied  to  the  different  parts  of 
the  United  States,  includes  the  District  of  Columbia  and  the  ter- 
ritories, and  the  words  "United  States"  may  include  the  said 
district  and  territories; 

IG.  The  word  "  town  "  may  include  cities  as  well  as  incorpor- 
ated villages; 

*'  Town  "  does  not  include  unincor- 1  insr  statute  as  to  extent  of  homestead; 
poratfd  village ;  so  held,  in  constru-    Truax  v.  Pool,  46-256. 

17.  The  word  "  will  "  includes  codicils; 

18.  The  words  "written"  and  "in  writing,"  may  include 
printing,  engraving,  lithography,  or  any  other  mode  of  represent- 
ing words  and  letters,  excepting  those  cases  where  the  written 
signature  or  mark  of  any  person  is  required; 

10.  The  term  "  sheriff"  may  bo  extended  to  any  person  per- 
forming the  duties  of  the  sheriff  either  generally  or  in  special 
cases; 

This  does  not  authorize  a  person  I  levy  ex'^cutions,  &c. :  Conway  v, 
other  than  the  sheriff  to  serve  notices, '  McG.  d>  M.  R.  R.  Co.,  413-32. 

Dee<i.  bond.  In-      20.     The  word  "  deed  "  is  applied  to  an  instrument  conveying 
cientiire.ui.der-  j^nds,  but  does  not  imply  a  sealed  instrument;  and   the  words 
"  bond  "  and  "  indenture     do  not  necessarily  imply  a  seal,  and  the 
wcrd  "undertaking"  meajis  a  promise  or  security  in  any  form; 


Pnjperty* 


Montli,  year, 
A.D. 


Onth,  affirma- 
tion. 


Person,  corpo- 
rutiou. 


Seal. 


State,  territory. 


Town,  cities, 
villages. 


Will. 

In  writing. 


Sheriff: 


merly  was  so:  Swltzef  \  Knapps,  10- 
72;  Si.nms  v.  Hercey,  19-273,  290. 


Exectitor. 


Numerals  and 
figures. 


A  seal  is  not  therefore  essential  to 
the  validity  of  a  conveyance:  Pierson 
V.  Armstrong,  1-282,  though  it  for- 

21.  The  term  "executor"  inclules  administrator,  where  the 
subject  matter  applies  to  an  administrator; 

22.  The  Roman  numerals  and  Arabic  figures  are  to  be  taken 
as  a  part  of  the  English  language; 
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23.  In  c5omputing  time,  the  first  day  shall  be  excluded  and  the  Computing 
last  included,  unless  the  last  falls  on  Sunday,  in  which  case  the  r!Y412i. 
time  prescribed  shall  be  extended  so  as  to  include  the  whole  of  c.  •51. 2  251:1. 
the  following  Monday; 

See  Richardson  v.  B,  dk  M,  R.  R.  I  and  Manning  v,  Irish,  47-660. 
Co.,  8-260;  Tettcher  v.  Hiatt,  23-527; ' 

24.  Degrees  of  consanguinity  and  affinity  shall  be  computed  Conw\ngu 
according  to  the  civil  law; 

25.  The  word  "  clerk  "  means  clerk  of  the  court  in  which  the  clerk, 
action  or  proceeding  is  brought  or  is  pending;    and  the  words  ^^"^^^ 
*^  clerk's  office  "  mean  his  office. 


CHAPTER  4 

OP  THE  CODB  AND  ITS  OPERATION. 

Section  46.     In  the  citation  of  the  statutes,  this  shall  not  be  ^J'gg^^®- 
reckoned  as  one  of  the  statutes  of  the  present  political  year,  but  0.^1,127. 
it  may  be  designated  as  the  "Code,"  adding  as  may  be  necessary 
the  title,  chapter,  or  section. 

Sec.  47.     All  public  and  general  statutes  passed  prior  to  the  Repeal  of  prior 
present  session  of  the  general  assembly,  and  all  public  and  special  ^^i^g^* 
acts  the  subjects  whereof  are  revised  in  this  code  or  which  are  c.*'6i,i28. 
repugnant  to  the  provisions  thereof,  are  hereby  repealed,  subject 
to  the  limitations  and  with  the  exceptions  herein  expressed. 


The  provisions  of  the  Revision  and 
session  laws  prior  to  the  Code  in  refer- 
ence to  swamp  lands  being  **  public 


and  special  acts''  and  not  revised  in 
the  Code,  held  not  to  be  repealed 
thereby:  Gray  v.  Mount,  45-691. 


Sec.  48.     Local  acts  are  not  repealed  unless  it  be  herein  so  Local  statutes, 
expressed,  or  unless  the  provisions  of  this  code  are  repugnant  c.''6i.j  29. 
thereto. 

Sec.  49.    This  code  shall  take  eflfect  on  the  first  day  of  Septem-  J^®"  ^^ 
her,  A.  D.  1873,  until  which  time    existing  statutes  continue  in  r.  ho. 
force, and  nothing  contained  in  this  title  in  relation  to  the  prepar-  ^-'^i- St- 
ation   and   publication   of  the   statutes    shall    be   construed   as 
including  this  code. 

Sec.  50.     This  repeal  of  existing  statutes  shall  not  affect  any  Existing  rtehu 
act  done,  any  right  accruing  or  which  has  accrued  or  been  estab-  S?'^8?^^ 
lished,  nor  any  suit  or  proceeding  had  or  commenced  in  any  civil  S/?^'^^^^' 
cause  before  the  time  when  such  repeal  takes  effect ;  but  the  pro- 
ceedings in  such  cases  shall  be  conformed  to  the  provisions  of  this 
code  as  far  as  consistent 


The  general  assembly  cannot  alter, 
change  or  repeal  statutes  relatini;  to 
the  remedy  so  as  to  substantially  im- 
pair a  vested  right;  therefore,  where 
a  mortgage  and  a  mechanic's  lien 
npon  the  same  property  attached  un- 


der the  Revision,  held,  in  an  action 
brought  under  the  Code,  that  the 
mortgagee  had  a  right  to  have  his 
lien  determined  and  enforced,  as 
against  the  holder  of  the  mechanic's 
lien,  in  accordance  with  the  provisions 
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THE  CODE. 


[Title  I. 


game, 
a  1 85. 


of  the  ReyisioD :  Brodt  v.  Rohkar,  48- 
86. 

A  chancre  made  by  the  Code  in  the 
law  as  to  to  the  liability  of  railroad 
companies  for  injuries  in  certain  cases, 
held,  not  to  apply  in  a  case  where  the 
iiyury  was  received  before  the  Code 
took  eii'ect:  Payne  v.  C.  B,  I.  dt  1\ 
R.  Co.,  44-236. 

A  judgement  being  rendered  before 
the  taking  effect  of  the  Code,  against 
the  husband,  under  which  certain 
proi^erty  of  the  wife,  being  in  his  pos- 
session, w<i8  liable,  as  the  law  then 
stood;  held,  that  such  property  might 
still  be  taken  upon  execution  issued 
after  the  taking  effect  of  the  Code, 
although  by  its  provisions  the  l^rop- 
erbr  of  the  wife  would  not  have  been 
liable  under  similar  circumstances: 
Schmidt  V.  Holtz,  44-446. 

The  law  in  force  at  the  time  of  the 
rendition  of  a  judgment  should  gov- 
ern as  to  a  sale  made  thereunder: 
Fonda  v.  Clark,  43-800;  Babcock  v. 
Gtimey,  42-154:  also  as  to  the  right 
to  appraisement:  Holland  r.  Dicker- 
son,  41-367;  also  as  to  stay  of  execu- 
tion: DuBois  V.  Bloom,  H8-612;  also, 
as  to  right  of  appeal :  Citi/  of  Daven- 
port V,  D,  dt  St,  P.  R.  Co.  37-624. 

Where  an  original  notice  was  served 
before  the  taldng  effect  of  the  Code, 
but  the  second  day  of  the  next  term 
occurred  alter  that  time,  held,  that 
the  provisions  of  the  Code  would  gov- 
ern the  time  of  pleading:  Brotherton 
V.  Brother  ton,  41-112. 

The  right  of  a  party  to  a  trial  by 


jury,  in  an  action  commenced  prior 
to  the  taking  effect  of  the  Code,  held, 
not  to  be  affected  by  any  change 
made  by  the  Code :  Wormley  v.  Ham- 
burg, 46-144.  So  held,  in  an  a<;tion 
for  divorce  in  which,  under  the  Revi- 
sion, the  parties  were  entitled  to  a  jury 
trial :  Wadswotih  v,  Wadsworth,  40 
-448. 

An  order  being  made  bofore  the 
Code  took  effect  for  a  special  term  of 
court  to  be  held  after  that  time  and 
that  fifteen  jurors  be  called  (the 
proper  number  under  Revision),  held^ 
that  such  order  was  an  **  act  done  '* 
so  as  to  be  valid,  although  the  proper 
number  under  the  Code  was  twentj  - 
four:  Fifieldv.  Chick,  P>9-651. 

As  to  the  eft'ect  of  the  Code  upon 
penalties  or  taxes  delinquent  before  it 
took  ettect,  see  C.  i?.  cf  Af.  R.  R.  Co, 
V.  Carroll  Co.,  41-153,  190. 

Under  Rev.  §  4172,  held,  that  pro- 
ceedings to  enforce  a  judgment  sh  uld 
be  governed  by  the  law  in  force  when 
they  were  commenced  and  not  by 
that  under  which  the  judgment  was 
rendered;  a  judgment  not  btnng  **an 
action  r    Gray  v,  Iliff,  30-195. 

Under  a  similar  provision  in  the 
Code  of  '51,  held,  that,  where  an  action 
was  brought  prior  to  its  adoption,  but 
judgment  therein  was  not  render- 
ed until  after  that  time,  the  defend- 
ant's homestead  exemption  should 
be  governed  by  the  provisions  of  the 
law  under  which  the  action  was  com- 
mence4:    Helfenstein  v.  Cave,  J^267. 

And  see  §  45,  ^  1,  and  notes. 


Sec.  51.  No  offense  committed,  and  no  penalty  or  forfeiture 
incurred  under  any  statute  hereby  repealed  and  before  the  repeal 
takes  effect,  shall  be  affected  by  the  repeal,  except  that  when  a 
punishment,  penalty,  or  forfeiture  is  mitigated  by  the  provisions 
nerein  contained,  such  provisions  shall  be  applied  to  a  judgment 
to  be  pronounced  after  the  repeal. 

As  to  the  effect  of  the  enactment  1  quent  taxes,  see  C.  R.  dtM  R.  R.  Co, 

a-  \v,  Carroll  Co.,  41-153,190. 


of  the  Code  upon  penalties  on  deUn- 

Shc.  52.  No  suit  or  prosecution  pending  when  this  repeal  takes 
effect,  for  an  offense  committed,  or  for  the  recovery  of  a  penalty 
or  forfeiture  incurred,  shall  be  affected  by  the  repeal,  but  the  pro- 
ceedings may  be  conformed  to  the  provisions  of  this  code  as  far 
as  consistent. 

Sec.  63.  The  terms  "  heretofore  "  and  "  hereafter,"  as  used  in 
this  Code,  have  relation  to  the  time  when  this  statute  takes  effect. 

See   BenneU  v.  Bevard,  6-82;  and  I  Co.,  37-624. 
Ciiy  of  Davenport  v.  D,  dt  St,  P.  R.  \ 

Acts  In  oonfllct  Sec.  54.  Whenever  an  act  of  a  general  nature  passed  at  the 
^T'^J'  ^  present  session  of  the  general  assembly,  separate  from  this  code, 
C. 'SI.  1 8ft.         conflicts  with  or  contravenes  any  of  the  provisions  thereof,  the 


Sniti  or  prose- 
cutions  pend- 
ing 
R.186. 
a'61.}83. 


fleretofore  and 
hereafter. 


C'il. 


285. 


provisions  of  the  code  shall  prevail. 
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TITLE   11. 

OF  THE  EXECUTIVE  DEPARTMENT. 


CHAPTER  1. 

OF    THE  GOVERNOR. 

Section  55.     The  governor  shall  keep  his  office  at  the  seat  of  gfflccof:8ccre- 
government,  in  which  shall  be  transacted  the  business  of  the  ex-  5S^'.  A.  ch.  85, 
ecutive  department  of  the  state,  and  be  shall  keep  a  secretary  at  '^ 
said  office  during  his  absence. 

Sec.  50.     He  shall  cause  a  journal  to  be  kept  in  the  executive  JepT*^  ^  ^ 
office,  in  which  shall  he  made  an  entry  of  every  official  act  done  Same,  {2. 
by  him  at  the  time  when  done.     If,  in  cases  of  emergency,  acts 
are  done  elsewhere  than  in  such  office,  an  entry  thereof  shall  be 
made  in  the  journal  as  soon  thereafter  as  possible. 

Sec.  57.     He  shall  cause  a  military  record  to  be  kept,"  in  which  MSm^s?^"^* 
shall  be  made  an  entry  of  every  act  done  by  him  as  commander- 
in-chief. 

Sec.  58.  Whenever  the  governor  is  satisfied  that  the  crime  of  criminaii^' 
murder  or  arson  has  been  committed  within  the  state,  and  that  R.  2  57. 
the  p>erson  charged  therewith  has  not  been  arrested  or  has  escaped 
therefrom,  he  mav,  in  his  discretion,  offer  a  reward  not  exceeding 
five  hundred  dollars  for  the  arrest  and  delivery  to  the  proj3er 
authorities  of  th3  person  so  charged,  which  reward  shall  be 
audited  upon  the  certificate  of  the  governor  that  the  same  has 
been  earned,  and  paid  by  the  state. 


The  board  of  supervisors  has  no 
authority  to  offer  a  reward  for  the  ar- 
rest of  a  criminal,  but  they  may  for 
the  recovery  of  funds  stolen  from  the 


county :  Hawk  v.  Hamilton  Co.,  48- 
472.  Nor  has  a  city  any  authority  to 
offer  such  reward :  Hanger  t>.  City  of 
Des  Moines,  52-193. 


Sec.  59.     Whenever  the  governor  is  satisfied  that  an  action  or  Jouuscl'*'^^ 
proceeding  has  been  commenced  which  may  affect  the  rights  or  ^•,^'*^- 
interests  of  the  state,  he    may  employ  counsel   to  protect  such    '  ** 
rights  or  interests  ;  and  when  any  civil  action  or  proceeding  has 
been  or  is  about  to  be  commenced  by  the  proper  officer  in  behalf 
of  the  state,  he  may  employ  additional  counsel  to  assist  in  the 
cause. 

Sec.  60.  Expenses  incurred  under  the  preceding  section'  and  How  paid 
in  causing  the  laws  to  be  executed,  may  be  allowed  by  the  gov-  c.'4iW 
emor  and  paid  from  the  contingent  fund. 
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SECnETARY   AND   AUDITOR. 


[Title  II. 


OHAPTEE  2. 


OP  THR   SRCRETABY   OP   STATR. 


Office;  duties. 
C.  '5l,  g  43. 


Commissions 
c'ouiiforsigned. 

C.'51,  {44. 


Report  to  pen- 
eml  assembly. 

C.'M.?48. 


Library  of  con- 

pre». 

C.81. 

11 G.  A.  eh.  81. 

Record  of  cities 
and  towns  to  be 
kept 
R.|lW6. 


Section  61.  The  secretary  of  state  shall  keep  his  office  at  the 
seat  of  government  and  perform  all  duties  which  may  be  required 
of  hira  by  law;  he  shall  have  charo;e  of  and  keep  all  the  acts  and 
resolutions  of  the  territorial  legislature,  and  the  general  assembly 
of  the  state,  the  enrolled  copy  of  the  constitutions  of  the  state, 
and  all  bonds,  books,  records,  maps,  registers,  and  papers  which 
now  are  or  may  hereafter  be  deposited  to  be  kept  in  his  office. 

Sec.  62.  All  commissions  issued  by  the  governor  shall  be 
countersigned  by  the  secretary,  who  shall  register  each  commis- 
sion in  a  book  to  be  kept  for  that  purpose,  specifying  the  office, 
name  of  officer,  date  of  commission,  and  tenure  of  office. 

Sec.  63.  He  shall  report  to  the  governor,  before  each  regular 
session  of  the  general  assembly,  an  abstract  for  each  year  of  the 
criminal  returns  received  from  the  clerks  of  the  several  district 
courts,  embracing  all  the  facts  contained  in  such  returns. 

Sec.  64.  He  shall  furnish  the  library  of  congress  two  copies 
of  all  legislative  journals  and  reports  of  state  officers  immediately 
upon  the.publication  thereof. 

Sec.  05.  The  secretary  of  state  shall  receive  and  preserve  in 
his  office  all  papers  transmitted  to  him  in  relation  to  the  incorpo- 
ration of  cities  or  towns,  or  the  annexation  of  territory  to  the 
same,  or  the  consolidation  or  the  abandonment  of  municipal 
corporations,  and  shall  keep  an  alphabetical  list  of  said  cities  and 
towns  in  a  book  provided  for  that  purpose,  in  which  shall  be 
entered  the  name  of  the  town  or  city,  the  character  of  the  same,, 
whether  town  or  city,  and  if  a  city,  whether  of  first  or  second 
class,  the  county  in  which  situated,  and  the  date  of  organization. 


CHAPTER  3. 


OP  THR  AUDITOR  OP  STATE, 


rowers,  duties,      SECTION  66.     The  auditor  shall  keep  his  office  at  the  seat  of 
R-A^ii ..  government.     He  is  the  general  accountant  of  the  state,  and  it  is 

his  dutv: 


C.  '51,  g  50. 
Keep  accounts. 


MnVe  settle- 
ments. 


1.  To  keep  and  state  all  accounts  between  the  state  and  the 
United  States  or  any  other  state,  or  any  public  officer  of  the 
state,  or  person  indebted  to  the  state  or  intrusted  with  the  col- 
lection, disbursement,  or  manai^ement  of  funds  belonging  to  the 
same,  when  they  are  payable  to  or  from  the  state  treasury; 

2.  To  settle  the  accounts  of  all  county  treasurers  and  receiv- 
ers of  state  revenues  payable  into  the  state  treasury,  for  each  of 
their  official  terms  separately; 
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3.  To  keep  fair,  clear,  and  separate  accounts  of  all  the  revc-  Revenues:  ac- 
nues,  funds,  and  incomes  of   the    state    payable  into   the  state  ^""^°^ 
treasury,  and  of  all  disbursements  and  investments  thereof,  show- 
ing the  particulars  of  the  same; 

4.  To  settle  the  accounts  of  all  public  debtors  for  debts  due  settle  with 
the  state  treasury,  and  to  require  such  persons  or  their  legal  rep-  ^"    c  e   ore. 
resentatives  who  have  not  accounted,  to  settle  their  accounts; 

5.  To  settle  all  claims  against  the  treasury,  and  when  a  claim  S^^'^il'*^^'^ 
is  recognized  by  law  for  which  no  appropriation  has  been  made, 

to  give  the  claimant  a  certificate  thereof  and  report  the  same  to 
the  general  assembly; 

G.     To  direct  and  superintend  the  payment  of  all  money  pay-  Superintend 
able  into  the  state  treasury,  and  cause  to  be  instituted  and  prose-  moSey"^  ^^ 
cuted  the  proper  actions  for  the  recovery  of  debts  and  other 
moneys  so  payable; 

7.  To   superintend  the  fiscal  affairs  of  the  state,  and  secure  iJ^'^'J^i"'^ 
their  management  as  required  by  law;  to  furnish  proper  instruc-  9G.  A  ch.iia 
tions^  directions,  and  forms  to  the  county  auditors  and  treasurers,  ^^ 

in  compliance  with  which  they  shall  severally  keep  their  accounts 
relating  to  the  revenue  of  the  state,  and  perform  the  duties  of 
their  several  offices;  also  forms  for  the  reports  required  to  be 
made  by  said  officers  to  such  auditor,  and  of  receipts  to  be  given 
by  such  treasurers  to  the  tax  payers,  and  such  officers  shall  con- 
form in  all  respects  to  the  form  and  directions  thus  prescribed; 

8.  To  draw  warrants  on  the  treasurer  for  money  directed  by  ^^^  warrant*. 
law  to  be  paid  out  of  the  treasury  as  the  same  may  become  paya- 
ble.    Each  warrant  shall  bear  on  the  face  thereof  its  proper  num- 
ber,  date,  amount,  name  of  payee,  and  a  reference  to  the  law 

under  which  it  is  drawn,  which  particulars  shall  be  entered  in  a 
book  kept  for  that  purpose  in  the  order  of  issuance;  and,  as  soon 
as  practicable  after  issuing  such  warrant,  he  shall  certify  the 
above  particulars  to  the  treasurer; 

The  auditor  is  required  to  isRue 
warrants  without  regard  to  the  fact 
that  tiiere  may  be  no  money  in  the 


treasury  to  pay  tjhem:     The  State  v, 
Sherman^  4j-415. 


9.  To  have  the  custody  of  all  books,  papers,  records,  documents,  b^ks^^Lpg 
vouchers,  conveyances,  leases,  mortgages,  bonds  and  other  secur-  itc 

ities  appertaining  to  the  fiscal  affairs  and  property  of  the  state, 
which  are  not  required  to  be  kept  in  some  other  office; 

10.  To  furnish  the  governor  on  his  requisition,  information  in  Furnish  gov- 
writing  upon  any  subject  connected  with  his  office,  and  to  suggest  enior  iuAiruifi- 
to  the  general  assembly,  plans  for  the  improvement  and  manage- 
ment of  the  public  revenue  and  property; 

11.  To  report  to  the  governor  before  each  regular  session  of  Report  to  gcv- 
the  general  assembly,  a  complete  statement  of  the  revenue,  funds,  emor. 
income,  taxable  property,  and  other  resources  and  property  of  the 

state,  and  of  the  public  revenues  and  expenditures  since  his  last  * 
report,  up  to  the  first  Monday  of  November  preceding  each  regu- 
lar session,  with  a  detailed  statement  of  the  expenditures  to  be 
defrayed  from  the  treasury  for  the  ensuinof  two  years,  specifying 
each  objec  t  of  expenditure,  and  distinguishing  between  such  as 
are  provided  for  by  appropriations  and  such  as  are  not,  and  show- 
ing the  probable  deficiency  of  any  former  appropriations; 
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[Title  II. 


Apportion 
Bcnool  money. 
K.  g  1967. 
l)G.  A.  ch. 


Divide  war- 
rants. 


K.a72. 
C. '51, 2 


25L 


May  require  in- 
formation of 
persons  having 
property  of  the 
Btate. 
R.  '4.  73. 


Claims  against 
the  state; 
claimant  ex- 
amined. 
R.a74. 
C.  ^1.1 63. 


Neglect  to  ac- 
count: penalty 
for. 

R.  *  76. 
C.'61.{61 


Failure  to  pay : 
penalty  for. 

C'6l,{65. 


Detbnse  of  offi- 
cer: costs, 
R.9  77. 
C.'5l,{5fi. 


Oath  of  any  re- 
ceiver of  public 
money  before 
credit  given. 
R.  ^  79. 
C.'51,{67. 


12.  He  shall,  on  the  first  Monday  of  March  and  September  of 
each  year,  apportion  the  interest  of  the  permanent  school  fund 
among  the  several  counties  in  proportion  to  the  number  of  per- 
sons between  five  and  twenty-one  years  of  age,  in  each,  as  shown 
by  the  last  report  filed  with  him  by  the  superintendent  of  pub- 
lie  instruction. 

Sec.  67.  When  the  amount  due  from  the  state  to  any  person 
exceeds  twenty  dollars,  the  auditor  shall,  if  requested,  divide  the 
amount  into  parcels  of  not  less  than  ton  dollars  and  issue  war- 
rants  therefor. 

Sec.  68.  The  auditor  may  at  any  time  require  any  person 
receiving  money,  securities,  or  property  belonging  to  the  state,  or 
having  the  management,  disbursement,  or  other  disposition  of 
the  same,  an  account  of  which  is  kept  in  his  office,  to  render 
statements  thereof,  and  information  in  reference  thereto.  Any 
such  person  refusing  or  neglecting  to  render  such  statement  or 
information,  shall  forfeit  twenty-five  dollars,  to  be  recovered  by 
civil  action  in  the  name  of  the  state. 

Sec.  69  Every  claim  against  the  state  shall  be  presented  to 
the  auditor  for  settlement  within  two  years  after  it  accrues,  and  if 
thereafter  presented,  the  same  shall  not  be  audited.  When  a 
claim  is  presented,  the  auditor  is  authorized  to  examine  the  claim- 
ant and  any  other  persons,  under  oath,  touching  auch  claim,  or 
cause  them  to  verify  the  same  by  affidavit  or  deposition. 

Sec.  70.  If  any  officer  who  is  accountable  to  the  treasury  for 
any  money  or  property,  neglects  to  render  an  account  to  the  audi- 
tor within  the  time  prescribed  by  law,  or  if  no  time  is  so  pre- 
scribed, then,  within  twenty  days  after  being  required  so  to  do  by 
the  auditor,  the  auditor  shall  state  an  account  against  him  from 
the  books  of  the  auditor's  office,  charging  ten  per  cent,  damages 
on  the  whole  sum  appearing  due,  and  interest  at  the  rate  of  six 
per  cent,  per  annum  on  the  aggregate  from  the  time  when  the 
account  should  have  been  rendered;  ail  of  which  may  be  recovered 
by  an  action  brought  on  such  account,  or  on  the  official  bond  of 
such  officer. 

Sec.  71.  If  any  such  officer  fails  to  pay  into  the  treasury  the 
amount  received  by  him  within  the  time  prescribed  by  law,  or, 
having  settled  with  the  auditor,  fails  to  pay  the  amount  found  due, 
the  auditor  shall  charge  such  officer  with  twenty  per  cent,  dam- 
ages on  the  amount  due  with  interest  on  the  aggregate  from  the 
time  the  same  became  due  at  the  rate  of  six  per  cent,  per  annum, 
and  the  whole  may  be  recovered  by  an  action  brought  on  such 
account,  or  on  the  official  bond  of  such  officer,  and  he  shall  forfeit 
his  commission. 

Sec.  72.  The  penal  provisions  in  the  two  preceding  sections 
are  subject  to  any  legal  defense  which  the  officer  may  have  against 
the  account  as  stated  by  the  auditor,  but  judgment  for  costs  shall 
be  rendered  against  the  officer  in  the  action,  whatever  be  its  result, 
unless  he  rendered  an  account  within  the  time  named  in  the  two 
preceding  sections. 

Sec.  73.  When  a  county  treasurer  or  other  receiver  of  public 
money,  seeks  to  obtain  credit  on  the  books  of  the  auditor's  office 
for  payment  made  to  the  treasurer,  before  giving  such  credit  the 
auditor  shall  require  him  to  take  and  subscribe  an  oath  that  he  has 
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not  used,  loaned  or  appropriated  any  of  the  public  money  for  his 
private  benefit,  nor  for  the  benefit  of  any  other  person. 

Sec.  74.     In  those  cases  where  the  auditor  is  authorized  to  call  u^^^j^tj^^  ^ 
upon  persons  or  oflSoers  for  information,  or  statements,  or  accounts,  officer  to  ac- 
he may  issue  his  requisition  therefor  in  writing  to  the  person  or  ^^^-Jq^ 
officer  called  upon,  allowing  reasonable  time,  which  having  been  c. 'ii,  gss. 
served  as  a  notice  in  a  civil  action  by  the  sheriff  of  the  county  in 
which  the  person  or  officer  called  upon  resides,  and  returned  to 
the  auditor  with  the  service  endorsed  thereon,  shall  be  evidence 
of  the  making  of  the  requsition  therein  expressed. 


CHAPTER  4. 

OP  THE  TREASUKEB  OF   STATE. 

Section  75.     The  treasurer  shall  keep  his  office  at  the  seat  of  offlpc:  duties. 
government,  and  shall  keep  an   accurate  account  of  the  receipts  c.  Ii,  j  62. 
and  disbursements  at  the  treasury,  iu  books  kept  for  that  purpose, 
in  which  he  shall  specify  the  names  of  the  persons  from  whom 
money  is  received,  and  on  what  account,  and  the  time  thereof. 

Sec.  76.    He  shall  enter  in  a  book  the  memorandum  of  warrants  Memorandum 
issued  as  certified  to  him  by  the  auditor,  and  receive  in  payment  k.^S"^" 
of  public  dues  the  warrants  so  issued  in  conformity  with  law,  and  c.'oi.ges. 
redeem  the  same  if  there  be  money  in  the  treasury  not  otherwise 
appropriated;  and  on  receiving  any  such  warrant,  shall  cause  the 
person  presenting  it  to  endorse  it,  and  shall  write  on  the  face 
thereof  "  redeemed,"  and  enter  in  the  book  containing  the  audi- 
tor's memoranda  in  appropriate  columns,  the  name  of  the  person 
to  whom  paid,  date  of  payment  and  amount  of  interest  paid. 

Sec.  77.     When  money  is  paid  him  the  treasurer  shall  execute  Receipts  when 
receipts  in  duplicate  therefor,  stating  the  fund  to  which  it  belongs,  p  ^Jl^^  *^  p*^^- 
one  of  which  must  be  delivered  to  the  auditor  in  order  to   obtain  c.'oii&i. 
the  proper  credit,  and  the  treasurer  must  be  charged  therewith. 

Sec.  78.     He  shall  pay  no  money  from  the  treasury  but  upon  Pay  warrants  in 
the  warrants  of  the  auditor,  and  only  in  the  order  of  their  issu-  anceMu^st 
ance;  or  if  there  is  no  money  in  the  treasury  from  which  such  ^\^ 
warrant  can  be  paid,  he  shall,  upon  request  of  the  holder,  indorse  c.*'5i,$go. 
upon   the  warrant  the  date  of  its  presentation,  and  sign  it,   from  ^^^•^-  ^^•^• 
which   time  the  warrant  shall  bear  interest  at  the  rate  of  six  per 
cent,  per  annum,  until  the  time  directed  in  the  nexf  section. 

Sec.  79.     He  shall  keep  a  record  of  the  number  and  amount  of  Record  of  \?nr. 
the  warrants  so  presented  and  indorsed  for  non-payment,  and  ^*i?*^^^'i!'    ,, 

,  ,  JT,.^,^  <.i.^*^  when  not  paid: 

when  there  are  funds  m  the  treasury  for  their  payment  to  an  publication  as 
amount  sufficient  to  render  it  advisable,  he  shall  give  notice  to  u.T^' 
what  number  of  warrants  the  funds  will  extend,  or  the  number  c.*6i,§  66. 
which  he  will  pay,  by  three  insertions  in  a  newspaper  printed  at 
the  seat  of  government;  at  the  expiration  of  thirty  days  from  the 
day  of  the  last  publication,  interest  on  the  warrants  so  named  as 
being  payable,  shall  cease. 
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[Title  II. 


Certifying  and 
accounting  to 
auditor. 
R.  188. 
C.'51,2C7. 


Report  to  gov- 
onior. 
R.^89. 
/     C.'51,{C8. 

Provide  funds 
to  pay  interest 
on  state  bonds. 
lOG.A.ch.66. 

\K 

Sec.  80.  Once  in  each  week  he  shall  certify  to  the  auditor  the 
number,  date,  amount,  and.  payee  of  each  warrant  taken  up  bv 
him,  with  the  date  when  taken  up,  and  the  amount  of  interest  al- 
lowed; and  on  the  first  Monday  of  January,  April  and  July,  and 
on  the  first  day  of  October,  annually,  he  iS' directed  to  account 
with  the  auditor  and  deposit  in  his  office  all  such  warrants  re- 
ceived at  the  treasury,  and  take  the  auditor's  receipt  therefor. 

[As  amended  by  17th  G.  A.,  eh.  116,  changing  the  dates  of  accounting  with 
the  auditor.] 

Skc.  81.  As  soon  as  practicable  after  the  first  Monday  of  No- 
vember preceding  the  regular  session  of  the  general  assembly,  he 
shall  report  to 'the  governor  the  state  of  the  treasury  up  to  that 
date,  exhibiting  the  amount  received  and  paid  out  by  the  treasurer 
since  his  last  report,  and  the  balance  remaining  in  the  treasury. 

Sec.  S2.  When  interest  on  any  bonds  of  the  state  becomes 
due,  the  treasurer  shall  provide  funds  for  the  payment  thereof  on 
the  day  and  at  the  place  where  payable;  and  persons  holding  such 
bonds  Hre  required  to  present  the  same  at  such  place  within  ten 
days  from  such  day.  At  the  expiration  of  which  time,  the  funds 
remaining  unexpended  and  voucners  for  interest  paid  shall  be  re- 
turned to  the  treasury. 


Treasurer  of 
State  with  ad- 
vice of  execu- 
tive council 
may  desiraate 
k^uik  aa  deposi- 
tory. 

Bank  BO 
designated 
sliall  j^ve 
sectinty. 


Treasurer 
may  deposit 
drafts,  &c.,  In 
blink. 

And  bank 
s!)iill  collect 
8a mo  without 
delay. 


This  act  not 
to  release 
state  or  coun- 
ty treasurer 
from  any  Ua- 
biUty. 


BELATING  TO  THE  ESTABLISHMENT  OP  A  STATE  DEPOSITORY. 

[Seventeenth  General  Assembly,  Chapter  57.] 

Sec.  1.  The  treasurer  of  state,  with  the  advice  and  approval 
of  the  excutive  council;  may  designate  one  or  more  banks  in  the 
city  of  Des  Moines  as  a  depository  for  the  collection  of  any  drafts, 
checks,  and  certificates  of  deposit  that  may  be  received  by  him 
on  account  of  any  claims  due  the  state. 

Sec.  2.  The  bank  or  banks  designated  as  such  depository  shall 
be  required  to  give  security  to  the  state,  to  be  approved  by  the 
executive  council,  for  the  prompt  collection  of  all  drafts,  checks, 
certificates  of  deposit,  or  coupons,  that  may  be  delivered  to  such 
depository  by  the  treasurer  of  state  for  collection;  and  also  for 
the  safe  keeping  and  prompt  payment,  on  the  treasurer's  order, 
of  the  proceeds  of  all  such  collections;  also,  for  the  payment  of 
all  drafts  that  may  be  issued  to  said  treasurer  by  Such  depository. 

Sec  3.  The  treasurer  of  state,  on  the  receipt  of  any  draft,  check 
or  certificate  of  deposit,  on  account  of  state  dues,  may  place  the 
same  in  such  depository  for  collection,  and  it  shall  be  the  duty  of 
such  depository  to  collect  the  same  without  delay  and  shall 
charge  no  greater  per  cent,  for  such  collection  than  the  minimum 
per  cent,  charged  to  other  parties  and  notify  the  treasurer  when 
collected.  On  the  receipt  of  such  notice,  the  treasurer  shall  issue 
his  receipt  to  the  party  entitled  thereto,  as  now  required  by  law. 

Sec  4.  The  provisions  of  this  act  shall  in  no  way  release  the 
treasurer  of  state  or  his  bondsmen,  or  any  county  treasurer  or  his 
bondsmen,  from  any  liabilities  now  imposed  by  law. 

Sec  5.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 
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CHAPTER  5. 

OF  THE  STATE  LAND  OFFICE  AND  REGISTER  1  HEREOF. 

Section  83.  The  register  of  the  state  land  oflfice  shall  keep  his  ^^^^ig^S^*^ 
office  at  the  seat  of  government.  The  books  and  records  of  such  *  *  '  * 
office  shall  be  so  kept  as  to  show  and  preserve  an  accurate  chain  of 
title  from  the  general  government  to  the  purchaser  of  each  small- 
est subdivision  of  land;  to  preserve  a  permanent  record  in  books 
suitably  indexed  of  all  correspondence  with  any  of  the  departments 
of  the  general  government  in  relation  to  state  lands;  to  preserve 
by  proper  records  copies  of  the  original  lists  furnished  by  the 
selecting  agents  of  the  state,  and  of  all  other  papers  in  relation  to 
such  lands  which  are  of  permanent  interest. 

Sec.  84.     Separate  tract  books  shall  be  kept  for  the  university  Separate  tract 
lands,  the  saline  lands,  the  half-million  acre  grant,  the  sixteenth  K.g^  ^^^ 
sections,  the  swamp  lands,  and  such  other  lands  as  the  state  now 
owns  or  may  hereafter  own,  so  that  each  description  of  state  lands 
shall  be  kept  separate  from  all  others,  and  each  sat  of  tract  books 
shall  be  a  complete  record  of  all  the  lands  to  which  they  relate. 

Sec.  85.     Said  tract  books  shall:  be  ruled  in  a  manner  similar  to  How  ruled  and 
those  used  in  the  United  States  land  offices,  so  as  to  record  each  R^f  93. 
tract  by  its  smallest  legal  subdivisions,  its  section,  township,  and 
range,  to  whom  sold,  and  when,  the  price  per  acre,  to  whom 
patented,  and  when. 

Sec.  86.     The  state  land  office  shall  be  kept  open  during  busi-  Office  honi^: 
ness  hours,  and  shall  have  the  personal  supervision  of  the  register;  to^inspectiou:'^ 
the  documents  and  records  therein  shall  be  subject  to  inspection,  ^  give certirt- 
in   the  presence  of  the  register,  by  parties  having  an   interest  10  g.  A.  ch.  103. 
therein,  and  certified  copies  thereof,  signed  by  said  register  with  ^^ 
the  seal  of  said  office  attached,  shall  be  deemed  presumptive  evi- 
dence of  the  fact  to  which  they  relate,  and  on  request  they  shall 
be  furnished  by  the  register  for  a  reasonable  compensation. 

Sec.  87.     Patents  for  lands  shall  issue  from  the  state  land  office,  Patents  how  is- 
shall  be  signed  by  the  governor  and  recorded  by  the  register;  and  corded^   ^^ 
each  patent  shall  contain  therein  a  marginal  certificate  of  the  book  R-2W« 
and  page  on  which  it  is  recorded,  which  certificate  shall  be  signed 
by  the  register,  and  all  patents  shall  be  delivered  free  of  charge. 

Sec.  88.  No  patent  shall  be  issued  for  any  lands  belonging  to  when  patents 
the  state,  except  upon  the  certificate  of  the  person  or  officer  R^g  os"^^. 
specially  charged  with  the  custody  of  the  same,  setting  forth  the 
appraised  value  per  acre,  name  of  the  person  to  whom  sold,  date 
of  sale,  price  per  acre,  amount  paid,  name  of  person  making 
final  payment,  and  of  person  who  is  entitled  to  the  patent,  and  if 
thus  entitled  by  assignment  from  the  original  purchaser,  setting 
forth  fully  such  assignment,  which  certificate  snail  be  filed  and 
preserved  in  the  land  office. 

Sec.  89.     The  register  is  authorized  and  required  to  correct  all  Errors  may  be 
clerical  errors  of  his  office,  in  name  of  grantee,  and  description  of  og.  a.  cii.  5C. 
tract  of  land  conveyed  by  the  state  found  upon  the  records  of  such  ^^^-  ^'  ^•^• 
office  ;  he  shall  attach  his  official  certificate  to  each  conveyance  so 
corrected,  and  the  reasons  therefor;   record  the  same  with  the 
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record  of  the  original  conveyance,  and  make  the  necessary  correc- 
tion in  the  tract  and  plat  books  of  his  office.  Such  corrections, 
ivhen  made  in  accordance  with  the  foregoing  provisions,  shall 
have  the  force  and  eflfect  of  a  deed  originally  correct,  subject  to 
prior  rights  accrued  without  notice. 
Receive  and  Sec.  90.      The  register  shall  receive  any   fie!d  cotes,  maps, 

pcrsTrecords.     records.  Or  Other  papers  relating  to  the  public  survey  of  this  stale, 
"Oj^,^»psof      whenever  the  same  shall  be  turned  over  to  the  state  in  pursuance 
12  G.  A.  ch.  3.  '  of  an  act  of  congress,  entitled  "  an  act  for  the  discontinuance  of 
the  office  of  surveyor  general  in  the  several   districts  as  soon  as 
the  surveys  therein  can  be  completed,  for  abolishing  land  offices 
under  certain  circumstances,  and  for  other  purpose?,"  approved 
June  12,  1840,  and  any  act  amendatory  thereof,  and  shall  provide 
for  their  safe  keeping  and  proper  arrangement  as  public  records; 
and  free  access  to  the  same  by  the  lawful  authority  of  the  United 
States,  for  the  purpose  of  taking  extracts  therefrom,  or  making 
copies  thereof,  shall  always  be  granted. 
Wheiiffover-         ^^^'  ^^'     Whenever  the  governor  is  satisfied  by  the  commis- 
nor  raav  reiin-  sioner  of  the  general  land  office  that  the  title  to  any  lands  which 
lands  ^tented  "^^y  have  been  certified  to  the  state  under  any  of  the  several 
totjiGstate.       grants,  is  inferior  to  the  rights  of  any  valid  interfering  preemptor 
g L  '         *     '  or  claimant,  he  is  authorized  and  'requirel  to  release  by  deed  of 
relinquishment  such  color  of  title  to  the  United  S:at^s,  to  the  end 
that  the  requirements  of  the  Interior  Department  m  ly  be  com- 
plied with,  and  that  such  tract  or  tracts  of  land  may  be  patented 
by  the  general  government  to  the  legal  chiimimts. 
Governor  may       Sec.  92.     "Whenever  the  governor  is  satisfied  by  proper  record 
qnit  ciaim.*^*^^^  evidence  that  any  tract  of  land  which  may  have  been  deeded  by 
Same,  g  2.  virtue  of  any  donation  or  sale  to  the  state,  is  not  the  land  intended 

to  have  beei>  described,  and  that  an  error  has  been  committed  in 
making  out  the  transfers,  in  order  that  such  error  may  be  cor- 
rected, he  is  authorized  to  quit-claim  the  same  to  the  proper  owner 
thereof,  and  to  receive  a  deed  or  deeds  for  the  lands  intended  to 
have  been  deeded  to  the  state  originally. 
Kurin^^^'^^  Sec.  93.  In  cases  where  lands  have  f>cen  granted  to  the  stjite 
grantee.  of  lowa  by  act  of  congress  and  certified  lists  of  lands  inuring 

Tig.  A,ch.  8a.  up^er  ^he  giant  have  been  made  to  the  state  by  the  commissioner 
of  the  general  land  office  as  required  by  act  of  congress,  and  sueh 
lands  have  been  granted  by  act  of  the  general  assembly  to  any 
person  or  company,  and  such  person  or  company  shall  have  com- 
plied with  and  fulfilled  the  conditions  of  the  grant,  the  register  of 
the  state  land  office  is  hereby  authorized  to  prepare,  on  the  appli- 
cation of  the  grantee,  a  list  or  lists  of  lands  situated  in  each  county 
inuring  to  such  grantee,  from  the  lists  certified  by  the  commis- 
sioner of  the  general  land  office,  as  aforesaid,  which  shall  be  sign- 
ed by  the  governor  of  the  state  and  attested  by  the  secretary  of 
state  with  the  state  seal,  and  then  be  certified  to  by  the  register 
to  be  true  and  correct  copies  of  the  lists  made  to  this  6tat«,  and 
deliver  them  to  such  grantee,  who  is  hereby  authorized  to  have 
them  recorded  in  the  proper  county,  and  when  so  recorded  they 
Lists  recorded,  shall  be  notice  to  all  persons  the  same  as  deeds  now  are,  and  shall 
be  evidence  of  title  in  such  grantee  or  his  or  its  assigns  to  the 
lands  therein  described  under  the  grant  of  congress  by  which  the 
lands  were  certified  to  the  state,  so  far  as  the  certified  lists  made 
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by  the  commissioner  aforesaid  conferred  title  to  the  state;    but 
where  lands  embraced  in  such  lists  are  not  of  the  character  em- 
braced by  such  acts  of  congress  or  the  acts  of  the  general  assem- 
bly of  the  state,  and  are  not  intended  to  be  granted  thereby,  the 
lists,  so  far  as  these  lands  are  concerned,  shall  be  perfectly  null 
and  void,  and  of  no  force  or  effect  whatever;    provided  that  no 
lands  now  in  suit  shall  be  included  in  such  lists  until  said  suits  Lancls  In  suit 
are  determined  and  such  lands  adjudged  to  be  the  property  of  the  ","^i°J^*"' 
company;  provided,  further,  that  the  register  shall  not  include  in 
any  of  the  lists  so  certified  to  the  state,  which  have  been  adjudi- 
cated by  the  proper  courts  to  belong  to  any  other  grant,  or  adju- 
dicated to  belong  to  any  county  or  individual  under  the  swamp 
land  grant,  or  any  homestead  or  pre-emption  settlement.      Nor^^^^P^r 
shall  said  certificate  so  issued  confer  any  right  or  title  as  against  lands  to  be  ex- 
any  person  or  company  having  any  vested  right,  either  legal  or  ^"^®^ 
equitable,  to  any  of  the  lands  so  certified. 

[A  substitute  for  the  oritrinal  section,  18  G.  A.,  ch.  167.  As  to  recordinsr 
of  land  i^rant  titles  jjy  railway  companies,  see  18th  G.  A.,  ch.  186,  inserted 
after  §1917.  J 

TRANSFER   OP   STATE   LAND    OFFICE   TO   OFFICE    OF   SECRETARY    OF 

STATE. 

[Eighteenth  General  Assembly,  Chapter  206.] 

Sec.  1.     On  and  after  the  first  Monday  in  January  in  the  year  Reptstcr  to  tuni 
1883,  the  oflBce  of  register  of  the  state  land  office  shall  be  transfer-  over  books  ami 
red  to  the  custody  of  the  secretary  of  state  and  the  present  in-  F,*i^  "'*'"' 
cumbent  of  the  office  of  register  of  the  state  land  office  shall  then 
turn  over  and  deliver  to  the  secretary  all  books,  papers,  maps* 
furniture  and  property  of  every  description  held  by  him  as  belong- 
ing to  his  office. 

Sec.  3.     From  and  after  the  first  Monday  of  January  in  the  year  Duties  of  reg^ 
1883,  all  business  pertaining  to  the  office  of  register  of  the  state  }?^<^'^^^,^'<^.i!^''" 
land  office  as  provided  by  law,  and  all  duties  now  required  to  be  retiiry  ofsiutc. 
performed  by  the  said  register,  shall  thereafter  be  performed  by . 
the  secretary  of  state,  and  he  shall  have  and  hold  possession  and 
control  of  all  the  property  turned  over  to  him,  as  specified  in  sec- 
tion one  of  this  act. 

Sec.  3.     In  addition  to  the  clerical  force  now  allowed  by  law  to  Clerk  of  lana 
the  secretary  of  state  for  the  performance  of  the  duties  of  his  office,  ^^epartment. 
he  shall  be  allowed  one  additional  clerk,  whose  duty  it  shall  be  to 
perform  the  clerical  work  pertaining  to  the  land  department,  as 
directed  by  the  secretary,  and   he  shall  also  perform  such  other 
duties  as  the  secretary  may  direct. 

Sec.  4.     The  salary  of  the  clerk  provided  for  in  this  act  shall  be  »  . 
twelve  hundred  dollars  per  annum,  to  bo  paid  at  the  end  of  each        ^^ 
month,  and  the  auditor  of  state  shall  draw  a  warrant  on  the  state 
treasury  in  favor  of  said  clerk  on  the  certificate  of  the  secretary  of 
state,  stating  the  amount  that  may  be  due. 

Sec.  5.  The  office  of  register  of  the  state  land  office  is  hereby  office  of  regis- 
abolished  from  and  after  the  first  Monday  in  January  in  the  year  ter  uboiisheu. 
1883. 
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CHAPTER  6. 

( 
^  OP  THE   STATE   PRINTER. 

When  nnd  how  Sectiox  94.  The  state  printer  shall  be  elected  at  each  regular 
R^  n^33»  136.  session  of  the  general  assembly  by  a  joint  vote  thereof,  and  shall 
hold  his  office  for  two  years  from  the  time  he  enters  upon  the 
duties  of  such  office. 
To  enter  upon;  Sec.  95.  The  person  elected  shall  enter  upon  the  duties  of 
r"?! m  135     ^^^^  office  on  the  first  day  of  May  in  the  year  following  that  in 

v/hich  he  is  elected, 
offlec:  duties.        Sec.  96.     He  shall  keep  an  office  at  the  seat  of  ffovernment, 
u.gii/.  with  sufficient  material,  type,  presses,  and  workmen  to  print  the 

laws,  journals  of  the  two  houses  of  the  general  assembly,  the  inci- 
dental printing  thereof,  and  all  forms  and  blanks  of  the  several 
state  officers,  together  with  the  incidental  printing  of  the  state. 
A  failure  to  keep  such  office  at  said  place,  and  promptly  perform 
in  a  workmanlike  manner  all  the  duties  required  shall  be  deemed 
a  resignation  of  said  office. 
Printing:  how       Sec.  97.     He  shall  print  the  laws,  journals,  forms,  and  blanks 
R  §g  138^140?^  aforesaid  as  the  same  may  be  requirea,  in  a  neat  and  workmanlike 
manner,  and  promptly  perform  and  deliver  the  sartie,  so  that  the 
public  business  shall  not  be  delayed  or  suffer  from  any  failure  to 
have  the  work  done  in  a  reasonable  and  proper  time. 
Dutyofsecre-        Sec.  98.     The  secretary  of  state,  upon  the  completion  of  any 
R.lifi!'^'^      printing  done  for  the  state,  shall  examine  whether  it  has  been 
properly  executed  according  to  the  provisions  of  this  chapter,  and 
should  it  be  thus  executed,  he  shall  give  his  receipt  therefor,  stat- 
ing the  same,  together  with  the  amount  to  which  the  printer  is  en- 
'  titled  for  said  work;  and,  if  not  so  executed,  he  may,  nevertheless, 
receive  the  same  and  give  his  receipt  therefor,  noting  said  defi- 
ciency in  said  receipt. 
Auditor  to  Sec.  99.     The  auditor  of  state  on  the  production  of  the  afore- 

^uc  \varmn  ^^.^  receipt  of  the  secretary  of  state,  shall  issue  his  warrant  on  the 
state  treasurer  for  the  amount  therein  stated;  and  should  there 
be  a  deficiency  noted  on  said  receipt,  he  is  hereby  required  to  or- 
der suit  to  be  commenced  immediately  against  the  printer  and  his 
securities  on  his  official  bond,  and  report  the  proceedings  therein 
in  his  next  report  to  the  governor. 
Printing  or-  Sec.  100.     Whenever  printing  is  ordered  by  either  house  of 

fiYaSsembly?^^  the  general  assembly,  the  secretary  or  chief  clerk  thereof  shall  ira- 
R.  §  142.  mediately  notify  the  secretary  of  state  of  such  order,  and  when 

such  printing  is  done,  the  same  shall  be  delivered  to  the  secretary 
of  state  for  distribution.     The  accounts  for  such  printing  shall  be 
audited  upon  the  receipt  of  the  secretary  of  state  as  provided  in 
the  two  preceding  sections. 
When  copies  of      Sec.  101.     Within  fifty  days  after  the  secretary  of  state  shall 
furnished,  and  deliver  to  the  state  printer  a  copy  of  the  laws,  joint  resolutions, 
^h^iri>3™1n-    ^^^  memorials  passed  at  any  session  of  the  general  assembly,  he 
ted.  shall  print  all  the  copies  thereof  that  may  be  by  law  required,  and 

R.  2 144.  ^jjg  secretary  of  state  shall,  within  five  days  after  the  same  are 

printed,  make  out  and  deliver  to  such  printer  an  index  of  the 
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same,  who  shall,  within  ten  days  after  receiving  such  index,  print 
the  same  and  deliver  to  the  state  binder  such  copies  in  sheets  as 
[are]  required  for  binding;  but  this  section  shall  not  apply  to  this 
or  any  other  revised  code  adopted  by  the  general  assembly. 

Sec.  102.  The  laws,  journals,  and  all  other  printing  in  book  ^S.^' 
form  shall  be  printed  in  long  primer  type,  except  the  head-notes  K.io;S,  156. 
and  indexes,  which  shall  be  in  brevier  type,  the  pages  whereof 
shall  contain  not  less  than  seventeen  hundred  and  hfty  ems  of 
solid  matter,  and  all  rule  and  figure  work  shall  be  printed  either 
in  brevier  or  nonpareil  type,  as  may  be  ordered  by  the  officer 
ordering  the  work.  Whenever  a  subject  is  commenced,  whether 
it  be  the  name  of  a  member  or  otherwise,  the  subject  liiatter  shall 
follow  in  the  same  line,  unless  such  line  is  filled  by  such  word. 
The  report  of  each  motion  or  resolution  shall  be  embraced  in  one 
paragraph,  and  where  the  yeas  and  na3rs  are  given,  each  division 
list  shall  be  in  one  paragraph,  with  the  names  run  in  alphabetic- 
ally, and  the  result  given  in  the  last  line. 

Sec.  103.     The  secretary  of  state  shall  provide  a  "  state  paper  Secretary  of 
receipt  book,"  and  whenever  he  shall  deliver  to  the  state  printer  J^i^Kok.  * 
paper  for  any  kind  of  printing,  a  receipt  therefor  shall  be  entered  ^21^7. 
in  said  book,  which  receipt  shall  describe  the  kind  and  quality  of 
paper  so  delivered. 

Sec.  104.     Whenever  any  work  is  performed  by  the  state  prin-  FJP^I^F^**^ 
ter,  he  shall  certify,  under  oath,  the  amount  of  paper  used  in  said  lujids. 
work  to  the  secretary  of  state,  who,  when  satisfied  that  the  same 
is  correct,  shall  give  a  receipt  to  the  state  printer,  which  shall  be 
a  voucher  therefor,  and  no  work  shall  be  paid  for  until  such  cer- 
tificate shall  be  furnished. 

Sec.  105.     The  state  printer  shall  have  one  thousand  copies  of  When  cop*«s 
each  report  of  the  state  officers  printed  and  dQlivered  to  the  state  deUvCTed  to 
binder  twenty  days  before  the  meeting  of  the  general  assembly;  ^A^Jyo  2in, 
and  he  shall  deliver  the  sheets  of  all  other  work  that  requires  bind-  217L 
ing  as  soon  as  the  same  are  printed  and  ready  for  folding;  and 
shall  take  duplicate  receipts  therefor,  one  of  which  shall  be  filed 
in  the  office  of  the  secretary  of  state. 


CHAPTER  7. 

OP  THE  STATE  BINDER. 

Section  106.     The  state  binder  shall  be  elected  at  each  regu-  whcn.nndhow 
lar  session  of  the  general  assembly  by  a  joint  vote  thereof,  and  Rfiioa* 
shall  hold  his  office  for  two  years  from  the  time  he  enters  upon 
the  duties  of  such  office. 

Sec.  107.     The  person  elected  shall  enter  upon  the  duties  of  when  tcrmbc- 
such  office  on  the  first  day  of  May  in  the  year  following  that  in  ^^;g. 
which  he  is  elected. 

Sec.  108.     He  shall  keep  his  office  at  the  seat  of  government,  office:  duties 
and  bind  the  laws  and  journals,  and  perform  the  incidental  bind-  iJ^SHj'S.  i^Ji*. 
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EXECUTIVE  COUNCIL. 


[Title  IL 


ing  of  the  two  houses  of  the  general  assembly,  and  such  as  may  be 
required  by  the  several  state  officers,  in  a  neat,  substantial,  and 
workmanlike  manner,  and  promptly  perform  such  work  so  that  the 
public  business  may  not  be  delayed,  and  deliver  the  same  to  the 
secretary  of  state,  taking  his  receipt  therefor  ;  and  the  reports  of 
the  state  officers  shall  be  so  delivered  before  the  iirst  day  of  the 
session  of  the  general  assembly. 

Sec.  109.  The  secretary  of  state,  upon  the  completion  of  any 
binding  as  aforesaid,  shall  examine  whether  it  has  been  executed 
according  to  law,  and  should  it  be  thus  executed,  he  shall  give  his 
receipt  therefor,  stating  the  same,  together  with  the  amount  to 
which  the  binder  is  entitled  for  said  work;  and  if  not  so  executed, 
he  may,  nevertheless,  receive  the  same  and  give  his  receipt  there- 
for, noting  said  deficiency  in  said  receipt. 

Sec.  110.  The  auditor  of  state,  upon  the  production  of  the 
aforesaid  receipt,  shall  issue  his  warrant  on  the  state  treasurer  for 
the  amount  therein  stated;  and  should  there  be  a  deficiency  noted 
in  said  receipt,  he  is  hereby  required  to  order  suit  to  be  com- 
menced immediately  against  the  binder  and  his  securities  on  his 
official  bond,  and  report  the^  proceedings  thereon  in  his  next  re- 
port to  the  governor. 


Dutyofsco- 
reinry  of  sittte. 
U.  g  171. 


Anditor  to  is- 
sue warrant. 
R.J  172. 


CHAPTEE  8. 


OF  THE  EXECUTIVE  COUNCIL. 


\>'Tio  composes. 
R.2993. 


Duties  in  rela- 
tion to  census. 
R.2905. 


Census:  how  to 
be  taken. 
H.  §991. 


Duty  of 

or. 

R.|991r. 


Section  111.  The  governor,  auditor,  secretary,  and  treasurer 
of  state,  or  any  three  of  them,  shall  constitute  the  executive 
council. 

Sec.  112.  The  executive  council  must  prepare  and  cause  to  be 
printed  suitable  blank  forms  for  the  purpose  of  taking  the  census, 
which,  together  with  such  printed  directions  as  will  be  calculated 
to  secure  uniformity  in  the  returns,  must  be  furnished  to  the  re- 
spective county  auditors,  and  by  them  to  the  township  assessors, 
on  or  before  the  first  Monday  in  January  of  the  year  in  which  the 
census  is  to  be  taken. 

Sec.  113.  The  township  assessor  of  each  township  shall,  at  the 
time  of  assessing  property  in  the  year  eighteen  hundred  and 
seventy-five,  and  every  ten  years  thereafter,  take  an  enumeration 
of  the  inhabitants  in  his  township. 

Sec.  114.  Said  assessor  shall  make  a  return  on  or  before  the 
first  day  June  of  such  enumeration  to  the  auditor  of  the  county, 
who  shall  make  and  forward  to  the  secretary  of  state  on  or  before 
the  first  day  of  September  in  the  current  year,  an  abstract  of  said 
census  return,  showing: 

The  total  number  of  males; 

The  total  number  of  females; 

The  number  of  persons  entitled  to  vote; 

The  number  of  militia; 
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The  number  of  foreigners  not  naturalized; 

The  total  number  of  children  between  five  and  twenty-one 
years  of  age; 

The  number  of  families  and  the  number  of  dwelling  houses; 

The  number  of  acres  of  improved  and  unimproved  lands; 

An  enumeration  of  agriculture,  mining  and  manufacturing  sta- 
tistics, including  the  value  of  the  products  of  the  farm,  herd, 
orchard,  and  dairy,  each,  and  the  value  of  manufactured  articles, 
and  of  minerals  sold,  the  year  preceding  the  census; 

The  number  of  miles  of  railways  finished  and  unfinished; 

The  number  of  colleges  and  universities,  with  the  number  of 
pupils  therein. 

Sec.  115.     The  executive  council  may  require  such  other  mat-  other  rmittcri 
ters  to  be  ascertained  and  returned  as  they  deem  expedient.  ^  '^* 

Sec.  IIG.     The  secretary  of  state  shall  tile  and  preserve  in  his  Secreuiryof 

office  the  abstracts  received  from  the  county  auditors,  and  cause  sm^o^^puwica-^ 

an  abstract  thereof  to  be  recorded  in  a  book  to  be  by  him  prepared  K^Jw 

for  that  purpose,  and  published  in  such  manner  as  the  executive 

council  may  direct. 

Sec.  117.     When  any  township    assessor  fails  to  make  an  ac-  ?i!?lf^y|.^,V^^ 
-,,  "^  1*.  'ii.i  .  1..       assessor  fill  U 

curate  return  of  the  census  as  hereui  provided,  the  county  auditor  to  return. 

may  appoint  some  suitable  person  to  take  the  census  according  to  ^*^^* 
the  provisions  of  this  chapter,  at  as  elferly  a  day  as  practicable ; 
which  shall  be  done  at  the  expense  of  the  county  in  wnich  the  ser- 
vice is  performed. 

Sec.  118.     The  executive  council  may  require  any  auditor  fail- Returns  sent  at 
ing  to  make  returns  as  herein  provided,  to  send  up  the  returns  as  coun?y!^  ^^ 
soon  as  practicable  at  the  expense  of  the  delinquent  county.  R.i9us. 

Sec.  119.     The  secretary  of  state  shall  keep  a  journal  in  which  ^H^Si^  ^^'^'^ 
shall  be  entered  all  acts  of  the  executive  council. 

Sec.  120.  The  executive  council  shall  have  the  charge,  care,  cnstody  of 
and  custody  of  the  property  of  the  state,  when  no  other  pro-  ^^vifihllM^lr 
vision  is  made,  and  shall  procure  for  the  several  offices  of  the  state  ofliJcs. 
governor,  secretary  of  state,  auditor  and  treasurer  of  state,  reg- 
ister of  state  land  office,  superintendent  of  public  instruction, 
attorney-general  and  state  librarian,  and  clerk  of  the  supreme 
court,  fuel,  lights,  blank  books,  postage,  furniture,  an(i  any  other 
thing  necessary  to  enable  such  officers  to  promptly  and  efficiently 
perform  the  duties  of  their  several  offices;  the  accounts  for  any 
expenditures  under  this  section,  including  repairs  of  the  state 
house  and  such  other  necessary  and  lawful  expenses  as  are  not 
otherwise  provided  for  shall  bo  audited  upon  the  certificate  of 
such  council  and  the  warrants  drawn  therefor  paid  by  the  treas- 
urer of  state.  The  executive  council  shall  report  to  each  regular 
session  of  the  general  assembly  the  amounts  expended,  and  in 
general  terms  what  for  and  how  much  for  each  office. 

[A8  araended^by  16th  G.  k,\  ch.  142,  §  8.  The  other  sections  of  the  act 
are  temporary.] 
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CHAPTER  9. 

OP  DUTIXS  ASSIGNED    TO  TWO   OR  HOBS   OFFICERS  JOFNTLY;   AND 
GENERAL   REGULATIONS. 

ExcrtiHro  SECTION  121.     The  executive  council  shall  make  estimates   of 

vcrti^VorJui.    *^^  ^^®  paper  needed  for  the  public  printing,  and  of  all  the  sta- 
tionery, tionery  necessary  for  the  general  assembly,  the  public  offices,  and 
216U.     *    '       the  supreme  court;  and  the  auditor  shall  advertise  for  sealed  pro- 
C.  '01,2145,60.  posals  of  the  quantity,  quality,  and  kinds  thereof  which  may  bo 
needed,  in  two  newspapers  at  the  seat  of  government,  and  in  such 
other  newspapers  as  they  may  deem  expedient,  requiring  a  de- 
livery of  the  articles  at  least  ninety  days  before  the  same  will  be 
wanted,  and  bids  for  the  same  shall  be  opened  by  said  executive 
council,  at  such  time  as  may  be  fixed  by  said  advertisement;  and 
they  shall  award  the  contracts  for  furnishing  such  stationery,  pa- 
per, etc.,   to  the  lowest  responsible  bidders  therefor,  who   shall 
give  security,  to  be  approved  by  them,  for  the  performance  of 
their  contracts;  and  upon  the  delivery  of  the  articles  contracted 
for  at  the  office  of  the  secretary  of  state,  in  compliance  with  tho 
terms  of  said  contracts,  and  presenting  receipts  therefor,  signed 
by  the  secretary  to  the  au*ditor  of  state,  he  shall  issue  to  the  con- 
tractors his  warrants  on  the  treasurer  for  the  amount  due,  which 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  ap- 
propriated. 
fJecretnryof  Skc.  122.     The  secretary  of  state  shall  take  charge  of  said  arti- 
chaTKeofwfper.  ^^^^-^  ^^^  furnish  the  public  printer  all  the  paper  required  for  the 
n.T?i70.           various  kinds  of  public   printing  in   such  quantities  as  may  be 
lo^G.  A.ch.22,    pgg^j^j  £q,.  ^Ij^j  prompt  discharge  of  his  duties;  and  he  shall  sup- 
ply the  governor,  secretary  of  state,  auditor,  treasurer,  judges  of 
the  supreme  court  and  clerk  thereof,  attorney-general,  supreme 
court  reporter,  superintendent  of  public  instruction,  register  of 
the  state  land  office,  general   assembly  and  clerks  or  secretaries 
thereof,  such  quantities  as  may  be  required  for  the  public  use  and 
necessary  to  enable  them  to  perform  their  several  duties  as  re- 
quired by  law,  taking  receipts  of  the  proper  officers  therefor. 

[Fifteenth  General  Assembly,  Chapter  1.] 
Secretary  of  SiEC,  1.     It  is  hereby  made  the  duty  of  the  secretary  of  state  to 

Sarto^eryto^  furnish  to  and  supply  the  standing  committees  of  the  senate  and 
%*nemia?^^  house  of  representatives,  and  any  select  or  special  committees  that 
eembiy.  are  or  may  be  raised  or  appointed  by  tho  general  assembly,  or 

either  branch  thereof,  with  all  the  stationery  necessary  for  the  use 
of  such  committees. 
Modeofdmw-       Sec  2.     In  order  to  draw  such  stationery,   the  chairman    of 
ijii;  same.  ^^^jj  ^f  g^jj  committees  shall  from  time  to  time,  as  he  may  deem 

necessary,  make  out  his  requisition  on  the  secretary  of  state  for 
the  amount  and  kind  deemed  necessary,  and  up>on  presenta- 
tion thereof,  to  said  secretary,  he  shall  deliver  the  same  to  said 
chairman  and  take  a  receipt  therefor,  which  requisition  and  receipt 
shall  be  filed  in  the  office  of  said  secretary,  and  shall  be  a  sufficient 
voucher  to  him  for  such  stationery. 
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Sec.  123.     Where  an  appropriation  shall  be  made  as  a  con  tin-  contingent 
gent  fund  for  any  office  or  officer,  or  for  any  other  purpose  to  be  cer:  how^a<> 
expended  for  the  state,  the  officer  or  person  having  charge  of  such  ^Ta'^72?2i73 
fund  shall  keep  an  account  therewith,  showing  when,  to  whom,  and 
for  what,  any  portion  of  said  fund  has  been  expended,  and  to  take 
and  preserve  receipts  for  all  amounts  expended. 

Sec.  124.     Such  officer  or  person  shall,  on  or  before  the  first  day  5®$??*°' S^Tr^ 

-  ^_  ,.  /  1  .  i.     I  1      "^  tlngentfurd  fo 

of  November  precedmff  each  resrular  session  of  the  general  as-  be  made. 

sembly,  report  to  the  auditor  of  state,  stating  in  detail  in  what  SVe.  '  ' 
manner  such  funds  have  been  expended,  and  shall  not  be  credited 
with  any  expenditure  unless  the  same  has  been  done  in  the  man- 
ner contemplated  by  the  law  making  the  appropriation,  nor  unless 
he  has  preserved  and  filed  with  such  auditor  proper  receipts  and 
vouchers  for  each  sum  expended.  All  funds  not  properly  ac- 
counted for  may  be  recovered  by  the  state  from  the  person  or 
officer  charged  therewith,  with  fifty  per  cent,  damages  on  the  same. 
The  auditor  shall,  in  his  report  to  the  governor,  state  the  condition 
in  detail  of  c'ach  of  the  appropriations  referred  to  in  this  and  the 
preceding  section. 

[Sec.  125  repealed  by  16th  G.  A.,  eh.  159,  §  9;  see  that  act  inserted  fol- 
lowing §  132.J 

Sec.  126.  Every  person  appointed  or  elected  a  regent,  trustee,  a^^t" -^foJm* 
manager,  commissioner,  or  inspector,  or  a  member  of  any  board  ot 
of  regents,  trustees,  managers,  commissioners,  or  inspectors,  now  ^•«^^^- 
or  hereafter  created  or  provided  by  law  for  the  government,  con- 
trol, management,  or  inspection  of  any  public  building,  improve- 
ment, or  institution  whatever,  owned,  controlled,  or  managed,  in 
whole  or  in  part,  by  or  under  the  authority  or  direction  of  this 
state,  shall,  before  entering  upon  the  discharge  of  his  duties  as 
such  regent,  trustee,  manager,  commissioner,  or  inspector,  take 
and  subscribe  an  oath,  in  substance  and  form  as  follows:  "1,  (here 
insert  affiant's  name)  do  solemnly  swear  that  I  will  support  the 
constitution  of  the  United  States,  and  of  the  state  of  Iowa;  that  I 
will  honestly  and  faithfully  discharge  the  duties  of  (here  describe 
the  nature  of  the  office,  trust,  or  position  as  regent,  trustee,  mana- 
ger, commissioner,  or  inspector,  as  the  case  may  be),  according  to 
the  laws  that  now  are,  or  that  may  hereafter  be  in  force  regulating 
said  institution,  and  prescribing  the  duties  of  regents,  trustees, 
managers,  commissioners  or  inspectors  thereof,  (as  the  case  may 
be);  that  I  will,  in  all  things,  conform  to  the  directions  contained 
in  said  law  or  laws,  and  that  I  will  not,  directly  or  indirectly,  as 
such  regent,  trustee,  manager,  commissioner,  or  inspector,  (as  the 
case  may  be)  make,  or  enter  into,  or  consent  to  any  contract  or 
agreement,  expressed  or  implied,  whereby  any  greater  sum  of 
money  shall  be  expended  or  agreed  to  be  expended  than  is  ex- 
pressly authorized  by  law  at  the  date  of  such  contract  or  agree- 
ment. 

Sec  127.     Any  officer  who  shall  be  empowered  to  expend  any  I^^J  P'^^*?**^ 
public  moneys,  or  to  direct  such  expenditures,  is  hereby  prohibited  tracting. 
from  making  any  contract  for  the  erection  of  any  building,  or  any  ^  *  ^^^ 
other  purpose,  which  shall  contemplate  any  excess  of  expenditures, 
beyond  the  terms  of  the  law  under  which  said  officer  was  ap- 
pointed. 
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DUTIES  OP  OFFICERa 


[Title  II. 


Oaths:  where 
filed:  penalty. 
R.  g  2183. 


Pcorctary  of 
state  to  ais- 
trlbiite  docu- 
ments whero 
110  provLsion  Is 
mnae. 
lOG.  A,ch.  CO, 


Books  and  ao- 
counts  to  be 
subject  to  In- 
spection. 
R.  n  80,  90. 
C.  '51,  §  i  59,  69. 


•  Sec.  128^.  Oaths  required  by  thid  chapter  shall  be  filed  in  the 
office  of  the  auditor  of  state,  and  he  shall  not  draw  any  warrant 
on  the  state  treasury  for  the  purposes  for  which  said  officers  are 
appointed,  until  such  oaths  are  so  filed. 

[Sees.  129  and  130  repealed  by  16th  G.  A.,  eh.  159,  §  9  ;  see  that  act  in- 
serted following  §  132.] 

Sec.  131.  Whenever  any  public  documents  are  in  the  hands 
of  the  secretary  of  state,  the  distribution  of  which  is  not  otherwise 
provided  for,  he  shall  transmit  one  copy  of  each  to  every  public 
library  in  the  state  which  shall  be  regularly  incorporated,  and 
which  shall  also  have  filed  with  the  secretary  of  state  an  affidavit 
of  its  president  and  secretary,  stating  that  it  is  in  actual  operation 
as  a  public  library  within  this  state,  and  contains  more  than  two 
hundred  volumes. 

Sec.  132.  The  books,  accounts,  vouchers,  and  funds  belonging 
to,  or  kept  in  any  state  office  or  institution,  or  in  the  charge  or 
under  the  control  of  any  state  officer  or  person  having  charge  of 
any  state  funds  or  property,  shall,  at  all  times,  be  open  or  subject 
to  the  inspection  of  the  governor  or  any  committee  appointed  by 
him,  or  by  the  general  assembly  or  either  house  thereof,  and  the 
governor  shall  see  that  such  inspection  of  the  office  of  state  treas- 
urer is  made  at  least  four  times  in  every  twelve  months. 


BEPORTS  OF  PUBLIC  OFFICERS  AND  INSTITUTIONS. 


Reports  of  offl- 
oere ;  when  to 
be  made.  , 


Biennial  fis- 
cal term. 


Provl««o;  ag. 
college. 


Number  to  be 
printed  of  va- 
rious docu- 
ments. 


[Sixteenth  General  Assembly,  Chapter  159.] 

Sec.  1.  The  register  of  the  state  land  office,  the  adjutant- 
general,  the  boards  of  trustees  of  all  the  institutions  except  the 
state  agricultural  college  and  farm  and  the  hospitals  for  the  in- 
sane, the  wardens  of  the  penitentiaries,  the  visiting  committee  to 
the  hospitals  for  the  insane,  the  board  of  fish  commissioners,  and 
the  board  of  curators  of  the  slate  historical  society  shall,  on  or  be- 
fore the  first  day  of  November  preceding  each  regular  session  of 
the  general  assembly,  transmit  to  the  governor  of  the  state  a  re- 
port of  the  conditioti  and  needs  of  the  offices,  or  institutions,  sev- 
erally intrusted  to  their  care,  as  well  as  of  all  other  matters  upon 
which  reports  are  now  required  of  such  officers  and  boards;  and 
also  a  statement  showing  in  detail  the  expenditure  of  all  public 
moneys  placed  or  coming  into  the  hands  of  said  boards,  with* each 
voucher  or  duplicate  voucher  for  all  expenditures  they  have  made. 

Sec.  2.  The  biennial  fiscal  term  of  the  state  shall  end  on  the 
30th  day  of  September,  in  1877,  and  each  odd-numbered  year  there- 
after; and  the  succeeding  term  shall  begin  on  the  day  following; 
and  the  reports  of  officers  and  institutions  shall  cover  the  period 
thus  indicated,  and  shall  show  the  condition  of  their  offices  and 
institutions,  respectively,  on  that  day;  jyromded^  that  this  section 
shall  not  apply  to  the  state  agricultural  college  and  farm. 

Sec.  3.  The  governor  shall  cause  to  be  printed  of  the  various 
public  documents  as  follows: 

Of  the  biennial  message,  ten  thousand  copies;  of  the  gover- 
nor's inaugural  address,  five  thousand  copies;  of  the  report  of  the 
auditor  of  state,  seven  thousand  copies;  of  the  report  of  the  super- 
intendent of  public  instruction,  six  thousand  copies;  of  the  report 
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of  the  state   agricultural  college,  four  thousand  copies;  and  of 
each  of  the  other  reports  three  thousand  five  hundred  copies. 

The  secretary  of  state  shall  make  distribution  thereof  as  fol/  Jf|^g**°° 
lows:  to  the  members  of  the  general  assembly  six  thousand  copies 
of  the  message,  two  thousand  each  of  the  inaugural  address,  the 
report  of  the  auditor  of  state,  and  the  report  of  the  superintendent 
of  public  instruction;  and  One  thousand  copies  of  each  of  the  other 
reports;  one  thousand  copies  of  the  message,  and  five  hundred 
copies  of  each  of  the  other  documents,  to  remain  with  the  state 
for  the  use  of  future  general  assemblies,  and  special  calls  there- 
for;— one  thousand  copies  to  be  stitched  and  bound  in  boards  in 
books  containing  a  copy  of  each  report,  to  be  distributed  as  fol- 
lows: one  copy  to  each  officer  and  member  of  the  general  assem- 
bly, one  to  each  state  officer,  one  to  each  state  office  to  remain 
therein;  one  copy  to  each  state  institution  to  remain  therein;  one 
to  each  member  of  the  several  boards,  and  one  to  each  officer  of 
the  institutions  who  is  required  by  law  to  make  report;  one  copy 
to  each  district  judge,  eacn  circuit  judge  and  each  district  attor- 
ney; one  to  the  office  of  the  county  auditor  in  every  county,  to 
belong  to  said  office;  one  copy  to  each  newspaper  in  the  state; 
eighty  copies  to  the  state  historical  society;  a  sufficient  number 
to  the  secretary  of  state  to  enable  that  officer  to  make  the  distri- 
bution provided  for  in  section  one  thousand  eight  hundred  and 
ninety-eight  of  the  code;  and  the  remainder  to  be  placed  under 
the  control  of  the  executive  council.  The  remaining  unbound 
copies  of  the  documents  shall  be  distributed  to  the  officers  and 
institutions  respectively  making  report. 

Sec.  4.     The  secretary  of  the  senate  and  clerk  of  the  house  of  J^^^^o^^s  of 
representatives  shall  transcribe  the  journals  of  their  respective  senate, 
houses,  in  books  furnished  for  that  purpose  by  the  secretary  of 
state,  and  after  having  certified  to  the  correctness  of  the  same, 
shall  deliver  them  to  the  secretary  of  state  for  preservation  in  his 
office. 

Sec.  5.  The  secretary  and  clerk  shall  superintend  the  printing  ^^^^^Li"*^  P*^ 
and  indexing  of  their  respecting  journals,  and  it  shall  be  the  duty  clerk, 
of  each  to  deliver  a  carefully  prepared  copy  thereof  to  the  state 
printer,  written  up  in  solid  paragraphs,  as  nearly  as  practicable, 
within  two  months  from  the  day  of  adjournment  of  the  general 
assembly,  and  upon  a  failure  to  deliver  within  the  time  above 
prescribed,  they  shall  be  entitled  to  receive  only  one-half  of  the 
compensation  hereinafter  provided. 

Sec.  G.     Within  ninety  days  after  the  copy  shall  have  been  de-  same;  duty  of 
livered  to  him,  the  state  printer  shall  print  fifteen  hundred  copies  cr^.^ilcbliicicr. 
of  the  journal  of  each  house,  and  the  state  binder  shall  complete 
the  binding  within  sixty  days  after  the  sheets  shall  have  been  de- 
livered to  him. 

One  thousand  copies  shall  be  bound  in  half  sheep;  the  remain- 
der shall  be  in  paper  covers. 

Failure  on  the  part  of  either  the  state  printer  or  the  state  binder 
to  complete  the  work  required  of  him  in  this  section  within  the 
time  prescribed  will  work  a  forfeiture  of  one-half  the  usual  com- 
pensation. 

Sec.  7.  The  secretary  and  the  clerk  shall  make  distribution  of 
the  journals  of  their  respective  houses  as  follows: 
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[Title  II. 


Dtetrlbntlon 
of  jouznala. 


CoTTipcnsntion 

iciSicreturyand 

clerli. 


Itepcnling 
clause. 


Exchange  of 
public  oocQ- 
mencs. 


The  bound  copies  as  provided  for  the  bound  documents  in  sec- 
tion three  hereof,  with  an  additional  number  of  twenty-five  copies 
to  the  secretary  and  clerk  respectively;  of  the  unbound  copies, 
two  to  be  sent  to  each  member  of  the  house  to  which  such  jour- 
nal pertains,  and  one"  to  be  sent  to  each  member  of  the  other 
house,  and  one  to  each  reporter  and  employe  of  the  general  as- 
sembly. 

The  undistributed  number  shall  be  placed  under  the  control  of 
the  executive  council. 

Sec.  8.  As  a  compensation  for  the  services  herein  required,  the 
secretary  and  clerk  shall  each  receive  six  hundred  dollars  to  be 
paid  out  of  the  state  treasury,  one-half  of  which  shall  be  allowed 
and  paid  when  the  copy  is  furnished  to  the  state  printer,  and  the 
transcribed  journal  filed  in  the  oflfice  of  the  secretary  of  state,  and 
the  remainder  when  the  secretary  and  clerk  shall  have  certified 
under  oath,  that  they  have  distributed  the  journals  according  to 
the  provisions  of  this  act. 

Sec.  9.  Sections  one  hundred  and  twenty-five,  one  hundred 
and  twenty-nine,  one  hundred  and  thirty,  and  eighteen  hundred 
and  ninety-eight,  the  last  sentence  of  section  sixteen  hundred  and 
ten,  and  all  other  sections,  and  parts  of  sections  of  the  code  in- 
consistent herewith,  are  hereby  repealed,  and  the  words  "annually 
on  or  before  the  first  day  of  January,*'  are  stricken  from  the  third 
sub-division  of  section  one  thousand  and  fifty-six  of  the  code. 

Sec.  10.  Public  documents,  including  reports  of  the  supreme 
court,  will  be  sent  to  the  congressional  library,  the  governments 
of  the  Dominion  of  Canada  and  Newfoundland,  and  any  other 
governments  which  shall  bo  found  willing  to  reciprocate. 


OFFICERS  OF  STATE   INSTITUTIONS. 


Unlawful  to 
contract  debt 
bi  yond  ap- 
propriation. 

Proviso : 
Indebtedness 
on  acconnt  of 
support  fund. 


Money  not  to 
\m  diverted 
from  specific 
puriK)sc  of  ap- 
propriation. 


renal  ty  for 
violating  |  { 1 
and  2. 


[SeveDteenth  General  Assemby,  Chapter  67.] 
Sec.  1  It  shall  be  unlawful  for  any  trustee,  superintendent, 
warden,  or  other  officer,  of  any  of  the  educational,  penal,  or  char- 
itable institutions  of  this  state  to  contract  any  indebtedness  against 
said  institutions,  or  the  state,  in  excess  of  the  appropriation  madje 
for  said  institution;  provided^  that  nothing  herein  contained 
shall  prevent  the  incurring  of  an  indebtedness  on  account  of  sup- 
port funds  for  state  institutions  upon  the  prior  written  direction 
of  the  executive  council  specifying  the  items  and  amount  of  such 
indebtedness  to  be  increased  and  the  necessity  therefor. 

Sep.  2.  It  shall  be  unlawful  for  any  superintendent,  warden, 
trustee,  or  other  officer  of  any  of  the  institutions  mentioned  in 
section  one  of  this  act  to  divert  any  money  that  has  been  or  may  be 
appropriated  for  the  use  of  said  institutions  to  any  other  purpose 
than  the  specific  purpose  named  therefor  in  the  act  appropriating 
the  same. 

Sec.  3.  Any  person  violating  any  of  the  provisions  of  sections 
one  and  two  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
for  not  more  than  one  year,  or  by  both  fine  and  imprisonment. 
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[Seven teenth  General  Assembly,  Chapter  144.]  '         V 

Sec.  1.     It  shall  bo  unlawful  for  any  trustee,  warden,  superin-  Jhafi^inter-  ' 

tendent,  steward,  or  any  other  officer  of  any  educational,  penal,  estcd  in  far-  ^       * 

charitable,  or  reformatory  institution,  supported  in  whole  or  in  pu^"^^"^ 
part  by  the  state,  to  be  interested  directly  or  indirectly  in  any  *       - 

contract  to  furnish  or  in  furnishing  provisions,  material,  or  sup-  ♦ 

plies  of  any  kind,  to  or  for  the  institution  of  which  he  is  an  officer; 

and  it  shall   be  unlawful  for  any  such  trustee,  warden,  superin-  ,  r> 

tendent,  steward,  or  other  officer,  directly  or  indirectly,  to  receive  / 

in  money  or  other  valuable  thing  any  commission,  percentage,  '    - 

discount,  or  rebate  on   any  provision,  material,  or  supplies  fur-  '. 

nished  for  or  to  any  institution  of  which  he  is  an  officer.  And 
it  shall  be  unlawful  lor  any  such  trustee,  warden,  superintendent, 
steward,  or  other  officer  of  any  state  institution  to  oe  directly  or 

indirectly  interested  in  any  contract  with  the  state  to  build,  repair,  [J^^°J,iJ2j(i  '  /   * 

or  furnish  any  institution  of  which  he  may  be  an  officer.  &c.  *  '■  ■', 

Sec.  2.  Any  person  violating  the  provisions  of  section  one  of  this  Penalty, 
act  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  not  less  than  one  hundred  dollars,  nor  more  than 
one  thousand  dollars,  in  the  discretion  of  the  court,  or  imprisoned 
ill  the  county  jail  not  exceeding  one  year,  or  both,  such  fine  and 
imprisonment  in  the  discretion  of  the  court. 
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TITLE  III. 

OF  THE  JUDICIAL  DEPARTMENT. 


CHAPTER  1. 

OP  THE   ORGANIZATION   OF  THE   SUPREME  COXTRT. 

[See  Const,  Art.  5.] 

gace  of  hold-  SECTION  133.  The  supreme  court  shall  be  held  at  the  seat  of 
RJ1§  2623, 2640.  government,  at  the  city  of  Davenport  in  the  county  of  Scott,  the 
12G.  A.ch.27,  ^ty  of  Dubuque  5n   the  county  of  Dubuque,  and -at  the  city  of 

Council  Bluffs  in  the  county  of  Pottawattamie. 
rITI 2624, 2640       ^^^*  ^^^'     There  shall  be  two  terms  a  year  held  at  each  place;, 
Same.  '  at  the  seat  of  government,  on  the  first  Monday  in  June  and  Do- 

gi.  ^  '  cember  ;  at  Davenport^  on  the  first  Monday  in  April  and  October; 
at  Dubuque,  on  the  third  Monday  in  April  and  October  ;  and  at 
Council  Bluffs,  on  the  third  Monday  in  March  and  September. 
Causes:  where  ^^^*  ■^^^*  ^^xccpt  Otherwise  provided,  all  appeals  must  be 
R^a^?2642^  QRiA  ^^^^^  *^  ^^®  tcrms  at  the  seat  of  government;  but  from  the  coun- 
12G.  A.di.  14 '  ties  of  Clinton,  Scott,  Johnson,  Iowa,  Cedar,  Muscatine,  Louisa 
l-^ch^65^'^  *  and  Washington,  appeals  shall  be  taken  to  Davenport;  from  the 
iiG.'A.ch.42.  counties  of  Allamake**,  Bremer,  Butler,  Blackhawk,  Buchanan, 
ch.  ^,j{8,4;  Clayton,  Chickasaw,  Delaware,  Dubuque,  Floyd,  Winneshiek, 
*^'^o.  Mitchell,  Grun.  y,   Fayette,   Jones,  Linn,  Benton,  Howard  and 

JacksOh,  to  Dubuque  ;  and  from  the  counties  of  Fremont,  Page, 
Taylor,  Ringgold,  Union,  Adams,  Montgomery,  Mills,  Pottawat- 
tamie, Cass,  Shelby,  Harrison,  Monona,  Crawford,  Woodbury,  Itl.i 
and  Plymouth,  to  Council  Bluffs.  With  the  consent  of  the  appel- 
lee expressed  in  writing  on  the  notice  of  appeal,  causes  may  bo 
taken  from  any  county  to  either  place  where  it  is  provided  the 
court  shall  be  held. 

[As  amended  by  16th  G.  A.,  oh.  76.] 

When  heard  Sec.  136.  All  causes  on  the  docket  shall  be  heard  at  ea^h  term 
12G.  A,  ch.^/;  unless  continued  for  cause,  and  all  causes  thus  continued  shall  be 
^^  heard  at  the  next  term  of  each  court  unless  transferred  by  agree- 

ment of  parties  to  some  other  place  named  in  section  one  hundred 
and  thirty-three  of  this  chapter. 
sheiW^  Sec.  137.     The  sheriff  of  the  county  wnere  the  court  is  held, 

C.'&i, ?  i547.      or  his  deputy,  must  attend  upon  the  court. 

Expenses.  Sec.  138.     All  bills  for  contingent  expenses  shall  contain  the 

lia'A^ch.  122,  items  thereof,  and  shall  be  certified  to  as  correct  by  the  chief 
S^*  justice  before  being  audited. 

Quonim.  Sec.  139.     The  presence  of  three  judges  is  necessary  for  the 

lOG.A.  ch.28»  transaction  of  business,  but  one  alone  may  adjourn  from  day  to 
8  *•  day,  or  to  a  particular  day,  or  until  the  next  term. 
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Sec.  140,     When  the  cou^rt  is  equally  divided  in  opinion,  the  Divided  conn, 
judfrment  of  the  court  below  shall  stand  affirmed,  but  the  decision  c*'5^Pi55i 
IS  of  no  further  force  or  authority.  35P*  '^*  ^^'  ^ 

The  court  has  however  the  same   grant  a  re-hearing:  Zeiglerv,  Vance, 
power  in  such  case  as  in  any  other  to  1 3-528. 

Sec.  141.     If  all  the  judges  fail  to  attend  on  the  first. day  of  the  Failure  to  at- 
term,  the  clerk  must  enter  the  fact  on  record,  and  the  court  shall  }J'"^^^, 
stand  adjourned  until  the  next  day,  and  so  on   until   the  fourth  C.''5i,  gi553. 
day;  then,  if  none  of  the  judges  appear,  the  court  shall  stand  ad- 
journed until  the  next  terra. 

Sec.  142.     No  process  or  proceeding  shall  in  any  manner  be  stand  con- 
affected  by  an  adjournment  or  failure  to  hold  court,  but  all  shall  ^"^^oJ^Sio 
stand  continued  to  the  next  term,  without  any  special  order  to  c. '51.  i;  1554. 
that  effect. 

Sec.  143.     The  opinions  of  the  court,  and  those  of  any  judge  R^KS^^rr 
dissenting  therefrom,  on  all  questions  reviewed  on  appeal,  as  well  c.''5i,ggi56(>-i* 
as  such  motions,  collateral  questions,   and  points  of  practice  as 
such  court  may  think  of  sufficient  importance,  shall  be  reduced  to 
writin<f  and  filed  with  the  clerk. 

Construed,   Baker  r.  Kerr,  13-384. 

Sec.  144.     The   records   and  reports  must   in   all  cases  show  Records  show, 
whether  a  decision  was  made  by  a  full  bench,  and  whether  either,  c'^i^\f^2, 
and  if  so,  which  of  the  judges  dissented  from  the  decision. 

Sec.  145.     If  the  decision,  in  the  judgment  of  the  court,  is  not  Reports:  what 
of  sufficient  general  importance  to  be  published,  it  shall  be  so  ^cundcd. 
designated,  in  which  case  it  shall  not  be  included  in  the  reports, 
and  no  case  shall  be  reported  except  by  order  of  the  full  bench. 

number  of  judges. 
[Sixteenth  General  Assembly,  Chapter  7.] 
Sec.  1     Hereafter    the    supreme   court   shall  consist    of   five 
judges,  tjaree  of  whom  shall  constitute  a  quorum  to  hold  court. 
[Sec.  2  provides  for  the  election  of  the  additional  judge ;  see  §  582.] 


OHAPTEE  2. 

OF  THE  CLERK  OP  THE  SUPREME  COURT. 

Section  146.     The  office  of  the  clerk  of  the  supreme  court  shall  Office:  duty. 
be  kept  at  the  seat   of  governmetit,  and  ho  shall  keep  a  complete  c.*4i,"fi50i!^ 
record  of  all  proceedings  of  the  court. 

Sec  147.     He  must  not  allow  any  written  opinion  of  the  court  Control  opin- 
to  be  removed  from  his  office  except  by  the  reporter,  but  shall  r.Tswo. 
permit  any  one  to  examine  or  copy  the  same,  and  shall,  when  re-  c. '6i,gi565. 
quired,  make  a  copy  and  certify  to  the  same. 

Sec.  148.    ^e  shall  promptly  announce  by  letter  any  decision  Announce  do- 
rendered  to  one  of  the  attorneys  of  each  side,  when  such  attorneys  R^i^j^so. 
are  not  in  attendance  at  the  place  of  court.  c.*^6i,  §  i566. 

Sec.  149.     He  shall  record  every  opinion  rendered  by  the  court  Make  record. 
as  soon  as  filed,  and  shall  perform  all  the  duties  pertaining  to  his  S'|^\c«5^ 
office. 
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ATTOBNEY  GENEEAL — REPOETEB.     [TiTLE  III. 


CHAPTEE  3. 


OP  THE  ATTORNEY-GENERAX. 


Appear  for  the 

stare. 

K.  g  124. 


Written  opin- 
ions: when 
given. 
R.2125. 


Pay  money. 
R.2126. 


Office:  keep 
record. 
.  R.H127,130, 
131. 


Sectiox  150.  The  attorney-general  shall  attend  in  person  at 
the  seat  of  government  during  the  sessipn  of  the  general  assembly 
and  supreme  court,  and  appear  for  the  state,  prosecute  and  defend 
all  actions  and  proceedings,  civil  and  criminal,  in  which  the  state 
shall  be  a  party  or  interested,  when  requested  to  do  so  by  the 
governor,  executive  council,  or  general  assembly,  and  shall  prose- 
cute and  defend  for  the  state  all  causes  in  the  supreme  court  in 
which  the  state  is  a  party  or  interested. 

Sec.  151.  When  requested,  he  shall  give  his  opinion  in  %vrit- 
ing  upon  all  questions  of  law  submitted  to  him  by  the  general  as- 
sembly or  either  house  thereof,  governor,  lieutenant-governor,  au- 
ditor, secretary  of  state,  ti'easurer,  superintendent  of  public  in- 
struction, register  of  the  state  land  office,  executive  council,  and 
district  attorneys.  He  shall,  when  required,  prepare  drafts  for  con- 
tracts, forms,  a-nd  other  writings,  which  may  be  required  for  the 
use  of  the  state,  and  shall  report  to  the  general  assembly,  when 
requested,  upon  nny  business  pretaining  to  his  office. 

Sec.  152.  All  moneys  received  by  him  belonging  to  the  peo- 
ple of  the  state,  or  received  in  his  official  capacity,  shall  be  paid 
into  the  state  treasury. 

Sec.  153.  The  executive  council  shall  furnish  him  a  suitable 
office  at  the  seat  of  government.  He  shall  keep  in  proper  books^ 
a  record  of  all  official  opinions,  and  a  register  of  all  actions  prosecu- 
ted and  defended  by  him,  and  of  all  proceedings  had  in  relatiou 
thereto,  which  books  shall  be  delivered  to  bis  successor. 


CHAPTER  4. 


Opinion  taken. 
10  U.  A.ch.  22, 


Copyright 
Same,  i  9. 


OF  THE  SUPREME  COURT  REPORTER, 

Section  154.  When  the  opinions  filed  at  any  term  of  the  su- 
preme court  are  recorded  by  the  clerk,  the  reporter  may  take  and 
retain  the  same  for  a  period  not  exceeding  four  months  to  prepare 
a  report  therefrom,  but  within  such  time  they  shall  be  returned  to 
and  remain  in  the  office  of  such  clerk. 

[See's  165,156  and  157  repealed;  see  act  inserted  following  §  160.] 

Sec.  158.  The  copyright  of  all  reports  prepared  or  published 
after  the  first  day  of  January,  A.  D.  1875,  shall  be  the  property 
of  the  state.  But  the  reporter  shall  own  the  copyright  of  all  re- 
ports published  before  that  time,  and  the  supreme  court  may  order 
the  publication  of  a  new  edition  of  any  volume  of  which  the  copy- 
right is  owned  by  the  reporter  when  the  public  interest  requires 
it,  and  may  require  compliance  therewith  within  six  months  by  an 
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order  entered  of  record;  and  if  the  reporter  neglects  or  refuses  to 
comply  with  such  order,  then  such  copyright  shall  be  forfeited  to 
the  state. 

Sec.  159.  The  copies  received  by  the  secretary  of  state  shall  be  Dispogtion  of 
disposed  of  by  him  as  follows  :  Two  copies  of  each  volume  to  the  ^?e,  ?  lo. 
library  of  congress  and  the  library  of  the  supreme  court  of  the  H^-  ^'  ^^  ^^• 
United  States;  one  copy  to  the  library  of  each  state  and  territory 
in  the  United  States,  to  each  judge  of  the  supreme,  district,  and 
circuit  courts,  to  the  clerk  of  the  supreme  court  and  attorney- 
general;  fifty  copies  to  the  state  library,  to  be  and  remain  therein 
as  a  part  thereof,  add  one  copy  to  each  county  in  the  state,  and 
twenty  copies  to  the  law  department  of  the  state  university,  and 
twenty  copies  to  the  state  historical  society  for  exchange  in  such 
manner  as  the  proper  officers  thereof  think  advisable,  and  the 
remaining  copies,  together  with  all  reports  now  in  the  office  of 
governor,  secretary,  auditor,  treasurer  of  state,  and  register  of  the 
land  office,  and  superintendent  of  public  instruction,  shall  be  used 
by  the  trustees  of  the  state  library  in  exchange  for  such  books  on 
law  or  equity,  or  reports  of  other  states  as  they  may  select.  All 
books  received  by  such  exchange  shall  be  deposited  in  and  become 
a  part  of  the  state  library. 

[Sec.  160  repealed  r  see  following  act.] 

PUBLICATION   OP  SUPBEME   COURT  REPORTS. 

[Eighteenth  General  Assembly,  Chapter  60.] 

Sec.  1.  Within  sixty  days  after  sufficient  opinions  are  an-  Preparation 
nounced  to  make  a  volume,  as  herein  provided,  the  supreme  uou  of  rojwrt& 
court  reporter  shall  furnish  and  deliver  at  his  office  in  Des  Moines, 
Iowa,  to  the  person,  persons  or  corporation  having  the  contract 
with  the  state  for  publishing  the  same,  copies  of  such  opinions, 
and  with  each  opinion  a  syllabus,  a  brief  statement  of  the  facts 
involved,  and  the  legal  propositions  made  by  counsel  in  the  argu- 
ment, with  the  authorities  cited.  But  the  argument  shall  not  be 
reported  at  length;  and  within  twenty  days  alter  the  proof  sheets 
for  a  volume  are  furnished  to  him  by  the  publishers,  at  his  office 
in  Des  Moines,  Iowa,  he  shall  furnish  to  said  publishers  an  index 
and  table  of  cases  to  such  volume.  The  publishers  shall  furnish 
to  the  reporter,  without  delay,  as  soon  as  they  shall  be  issued,  two 
copies  of  the  revised  proof  sheets  of  the  opinions,  head  notes,  in- 
dexes, and  table  of  cases  of  each  volume,  for  correction  and  ap- 
proval by  the  judges  of  the  supreme  court,  and  shall  cause  such 
corrections  to  be  made  as  shall  be  indicated  therein  by  said  judges. 
Each  of  said  volumes  shall  contain  not  less  than  750,  nor  more 
than  800  pages,  exclusive  of  table  of  cases  and  index,  and  the 
workmanship  and  quality  of  material  shall  in  every  particular  be 
equal  to  the  first  issue  of  volume  forty  of  the  Iowa  Supreme  Court 
Reports,  and  shall  be  approved  and  accepted  by  a  majority  of  the 
judges  of  the  supreme  court. 

Sec.  2.     The  copyrights  of  all  the  supreme  court  reports  here-  copyiighu 
after  published  shall  vest  in  the  secretary  of  state  for  the  benefit 
of  the  people  of  this  state,  but  this  shall  not  be  construed  to  pre- 
vent the  contractor,  by  whom  any  volume  is  published,  his  repre- 
sentative or  assigns,  from   continuing  the  exclusive  publication 
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SUPREME  COURT  REPORTER. 


[Title  HI. 


Contract  for 
publication. 
Trice  per 
volume. 


Proposal. 


Deposit 


and  sale  of  such  volume  so  long  as  he  or  they  shall,  in  all  re- 
spects, comply  with  the  requirements  of  this  act  in  respect  to  the 
character,  sale  and  price  of  such  volume. 

Sec.  3.  The  supreme  court  reporter  shall  have  no  pecuniary 
interest  in  such  reports,  but  the  same  shall  be  published  under 
the  contract,  to  be  entered  into  by  the  executive  council  W'th  the 
person,  persons  or  corporation,  who  shall  agree  to  publish  and  sell 
the  same  on  the  terms  most  advantageous  to  the  people  of  this 
state,  at  a  price  not  to  exceed  two  dollars  per  volume,  of  the  size 
and  quality  as  provided  for  in  this  act.  And  if  any  such  volume 
shall,  in  any  way,  or  from  any  cause,  contain  more  than  eight 
hundred  pages,  no  increased  or  additional  price  shall  be  charged 
therefor. 

Sec.  4.  The  executive  council  shall,  commencing  in  the  first 
week  in  Aptil,  A.  D.  1880,  and  every  eight  years  thereafter,  ad- 
vertise weekly  in  six  different  newspapers  in  different  localities 
in  this  state,  for  the  term  of  six  weeks,  that  sealed  proposals  will 
be  received  at  the  office  of  the  secretary  of  state  for  printing,  pub- 
lishing and  selling  the  said  reports  for  the  term  of  eight  years 
next  after  the  first  day  of  June  of  said  year,  at  a  certain  rate  per 
volume,  to  be  stated  in  said  proposal,  not  exceeding  the  maximum 
price  fixed  by  this  act,  and  in  accordance  with  the  provisions  of 
this  act. 

Sec.  5.  Each  bidder  shall  deposit  with  the  state  treasurer  the 
sum  of  one  thousand  dollars  before  making  his  proposal,  to  be  for- 
feited to  the  state  in  case  he  shall  not  make  a  contract  according 
to  his  proposal  if  accepted,  and  according  to  the  requirements  of 
this  act,  and  shall  take  a  receipt  from  said  treasurer  and  deposit 
the  same  with  his  proposal,  and  upon  entering  into  the  contract 
herein  provided,  or  upon  the  proposal  being  rejected,  the  said  sum 
shall  be  returned. 

Sec.  6.  The  successful  bidder  shall  enter  into  a  contract  that 
ISierJ^^^  ^"^  Ji<^  w»^l  publish  the  supreme  court  reports  of  the  state,  of  the 
quality,  style  and  character,  in  all  respects,  as  set  out  in  section  one 
of  this  act ;  that  he  will  publish  and  deliver  to  the  secretary  of 
state,  at  the  capital  in  Des  Moines,  two  hundred  and  fifty  copies, 
free  of  cost,  for  publication,  on  delivery  at  the  earliest  practi- 
cable time,  and  within  sixty  dajrs  after  the  delivery  of  the  manu- 
scripts for  any  one  copy  of  such  reports  to  the  publishers  ;  that 
he  will  stereotype  the  same,  and  at  all  times  keep  the  same  on  sale  | 
in  the  state  of  Iowa,  to  residents  of  this  state,  for  actual  use,  at 
the  contract  price,  in  suitable  quantities,  in  the  city  of  Des  Moines; 
that  he  will  furnish  the  state  any  number  of  additional  copies  that 
may  be  required  for  its  own  use  at  the  contract  price,  and  procure 
new  stereotype  plates  whenever  the  original  plates  shall  become 
defaced  or  destroyed  ;  and  the  said  contract  shall  fully  provide  for 
the  carrying  into  effect  of  all  the  provisions  of  this  act,  and  shall 
be  made  within  thirty  days  after  he  is  notified  of  the  acceptance 
of  his  proposal. 

Sec.  7.  The  successful  bidder  shall,  at  the  time  of  making  his 
contract,  execute  and  file  with  the  treasurer  of  state  a  bond,  in 
the  penal  sum  of  ten  thousand  dollars,  conditioned  to  fulfill  such 
contract  in  all  particulars,  with  at  least  two  sufficient  sureties, 
residents  of  this  state,  to  be  approved- by  the  executive  council  of 


Terms  of  con- 


^nd. 
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the  state.  Such  bond  shall,  by  its  terms,  be  the  joint  and  several 
obligations  of  the  persons  executing  it.  It*  the  successful  bidder 
shall  fail  to  complete  his  contract,  or  shall  forfeit  the  same  for  any 
cause,  the  executive  council  shall  re-let  the  contract  as  soon  there- 
after as  practicable,  in  the  manner  provided  in  this  act ;  provided^ 
hoieever^  that  such  bidder,  in  lieu  of  sureties  to  such  bond,  may 
deposit  therewith  bonds  of  the  United  States,  payable  to  the 
bearer,  amounting  to  not  less  than  ten  thousand  dollars. 

Sec.  8.  The  contract  of  the  successful  bidder  required  by  this 
act  shall  contain,  among  others,  the  following  covenants  on  his 
part: 

First. — ^That  he  will  not  take  out  in  his  own  name,  nor  procure  covenanta  as 
td  be  taken  out  in  the  name  of  any  person  other  than  the  secretary  ^  copyright 
of  state  of  this  state,  a  copyright  upon  any  volume  of  the  supreme 
court  reports  published  under  such  contract;  and  that  upon  any 
breach  of  this  covenant  he  will  pay  to  the  treasurer  of  this  state 
the  sum  of  two  thousand  dollars  as  liquidated  damages. 

SECOND.-=^That  in  case  it  shall  be  determined  in  any  action  (^nt^^^t  de- 
upon  the  bond  of  such  contractor  that  he  has  failed  in  any  respect  f^^  ^^^' 
to  comply  with  the  provisions  of  this  act  or  his  contract,  the  execu- 
tive council  may  declare  the  contract  forfeited;  and  that,  upon 
such  forfeiture  so  declared,  such  contractor  will,  upon  demand, 
transfer  to  the  secretary  of  stat«  of  this  state,  for  the  use  of  the 
state,  the  stereotyped  plates  of  each  volume  of  Such  reports  pub- 
lished under  sucn  contract,  or  in  default  thereof  will  pay  to  the 
treasurer  of  this  state  two  thousand  dollars  for  each  such  volume 
as  liquidated  damages  for  a  failure  to  make  such  transfer,  and  such 
failure  shall  be  deemed  a  breach  of  the  conditions  of  such  bond, 
and  such  liquidated  damages  may  be  recovered  by  action  on  such 
bond. 

Sec.  9.  The  supreme  court  reporter  shall  receive  as  his  com-  compensation 
pcnsation  for  all  services  up  to  the  first  day  of  July,  1880,  such  ^'^  "^^*^'*^'^' 
sums  as  shall  be  paid  to  him  by  the  state  under  existing  laws  for 
the  publication  of  the  supreme  court  reports,  up  to  and  including 
volume  fifty-one.  After  the  first  day  of  July,  1880,  the  supreme 
court  reporter  shall  receive  an  annual  salary  of  two  thousand  dol- 
lars, payable  quarterly  upon  the  certificate  of  the  judges  of  said 
court  that  he  has  properly  performed  the  duties  of  reporter  as  re- 
quired by  this  act. 

Sec.  10.  Sections  155,  156,  157  and  160,  of  chapter  4,  title  III,  g^P^^"°« 
of  the  Code,  and  all  acts  and  parts  of  acts  conflicting  with  the  pro- 
visions of  this  act  are  hereby  repealed;  provided^  That  the  pass- 
age of  this  act  shall  not  be  construed  to  afl'ect  the  publication  of 
the  supreme  court  reports  up  to  and  including  volume  fifty-one; 
but  in  all  other  respects  the  provisions  of  this  act  shall  be  in  force 
from  the  time  it  takes  effect  as  hereinafter  provided. 
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OHAPTEE  5. 

OF   THE   DISTRICT   AND   CIRCUIT   COURTS   AND   JUDGES    THEREOF. 

Jurisfiiction  of  Sec.  161.  The  district  court  shall  have  and  exercise  general 
Jl^J^^  court,  original  jurisdiction,  both  civil  and  criminal,  where  not  otherwise 
c. '51.  g  1&76.  provided,  and  appellate  jurisdiction  in  all  criminal  matters.  Such 
i;Ki.  a.  ch.  153,  cQurt  shall  have  a  general  supervision  over  all  inferior  courts  and 

officers  in   all   criminal   matters,  to  prevent  and  correct  abuses 

where  no  other  remedy  is  provided. 


The  jurisdiction  of  the  district  court, 
which  is  a  superior  court  of  grenenil 
original  jurisaiction,  can  only  be  ta- 
ken away  by  express  words  or  irresifj- 
tible  implication.  Therefore,  held, 
that  Revision  §  2395,  which  prohibit- 
ed the  bringing  of  an  action  in  that 
court  on  claims  against  an  estate  for 
a  mere  money  demand,  except  with 
the  approbation  of  the  county  court. 


was  not  intended  to  do  away  with  the 
jurisdiction  of  the  district  court,  but 
merely  as  a  restraint  upon  the  plain- 
tiif :  Sterrett  v.  Robinson,  17-61 ;  and 
that  the  failure  on  the  part  of  the 
plaintitf  to  obtain  such  leave  must  u*. 
i'et  up  as  a  delense  in  the  district 
court,  and  could  not  be  made  a 
ground  of  collateml  attack  on  the 
judgment:  Coolty  v.  Smith,  17-99. 


Same:  circuit  Sec.  162.  The  circuit  court  shall  have  and  exercise  general  or- 
12G^A  ch  86  igi"*^  jurisdiction  concurrent  with  the  district  court  in  all  civil 
H-1.5.*  '  actions  and  special  proceedings,  and  exclusive  jurisdiction  in  all 
^4^  .  A.  c  .22,  ^ppgy^is  j^rj(j  writs  of  error  from  inferior  courts,  tribunals,  or  officers, 
and  a  general  supervision  thereof  in  all  civil  matters,  to  prevent 
and  correct  abuses  where  no  other  remedy  is  provided. 


The  general  supervision  of  the  cir- 
cuit court  over  interior  courts,  etc.,  in 
civil  matters  is  exclusive,  and  so  is 
that  of  the  district  court  under  the  pre- 
ceding section  in  criminal  matters. 
By  §  i^217  it  was  not  intendf.d  to 
give  jurisdiction  in  proceedings  by 
certiorari  indiscriminately  to  both 
courts,  but  to  give  each  court  juris- 


diction in  such  proceedings  in  that 
class  of  cases  under  its  supervision  as 
here  contemplated  :  Keniston  v, 
Hewitt,  48-679. 

The  circuit  court  has  exclusive  juris- 
diction over  appeals  from  the  judg- 
ment cf  a  court  for  the  trial  of  con- 
tested county  elections,  under  §  716: 
McKinney  v.  Wood,  35-167. 


Terms.  Sec.  163.     The  judicial  districts  and  circuits,  and  the  terms  and 

c''oMi5G6       places  of  holding  the  district  and  circuit  courts  therein,  shall  re- 

12G.'a.  ch.'i23.  main  as  at  present  fixed  until  changed  in   accordance  with   law. 

14^G.  A.  ch.  ^,   '\Y|,^pQ  gmj[^  terms  are  held  in  any  city  or  incorporated  town  not 

the  county  seat  of  a  county,  such  city  or  town  shall  provide  and 

furnish  the  necessary  rooms  and  places  for  such  terms  free  of 

charge  to  the  county. 

Probate  terms.        Sec.  164.     The  circuit  judge  having  jurisdiction  in  counties 

12  G.  A.  ch.  L>3.  baving  two  county  seats,  shall  hold  terms  for  probate  business  at 

each  of  said  county  seats. 
Judges  fix  Sec.  165.     At  least  two  terms  of  each  court  shall  be  held  in 

K.T/2&'^.'>.  every  organized  county  in  each  year,  and  the  district  and  circuit 
i'>G^A  ^h^86^'  j^^r?^^  ^^  Q^ich  judicial  district  shall,  on  or  before  the  first  Monday 
i2A.'  '  '  '  in  December,  A.  D.  1873,  and  in  each  alternate  year  thereafter, 
13^0.  A.  ch.4i,  designate  and  fix  by  an  order  under  their  hands,  the  times  of  hold- 
14G.  A.  ch.  22,  ing  the  terms  of  such  courts  in  each  county  in  their  districts  for 
H»  c  .113.  ^^  ^^^  years  next  ensuing  the  first  day  of  January  thereafter, 
which  order  shall  be  forthwith  forwarded  by  the  district  judge  to 
the  secretary  of  state  and  the  clerk  of  the  district  court  in  each 
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county  in  such  district,  and  the  clerk  shall  file  the  same  and  enter 
it  of  record  in  the  journal  of  each  court,  and  cause  such  order  to 
be  published  for  four  weeks  in  some  weekly  newspaper  published 
in  such  county,  if  there  be  any  such  published.  The  secretary  of 
state  shall,  within  ten  days  after  receiving  said  orders,  or  before 
the  first  Monday  in  January  after  said  orders  are  made,  prepare  a 
tabular  statement  of  the  times  of  lK)lding  the  several  courts  as 
fixed  by  the  several  orders  in  his  office,  and  have  printed  one 
thousand  copies  thereof,  which  shall  be  distributed  as  follows: — 
One  copy  to  each  state  officer,  state  library,  library  of  the  law 
department  of  the  state  university,  each  clerk  of  the  district  court, 
and  sheriff,  and  the  residue  to  the  county  auditors  in  proportion 
to  the  population  of  each  county,  for  gratuitous  distribution  among 
the  attorneys  of  the  county. 

I  As  amended  by  increasing  the  number  of  terms  to  two  in  each  year,  15th 
G.  A.ch.l2§l.] 

Sec.  166.     A  special  term  may  be  ordered  in  any  county  at  special  term 
any  regular  term  of  court  in  that  county,  or  at  any  other  time,  by  ^l^^^^^' 
the  ludffe,  for  tne  trial  of  all  causes  pending  at  the  last  resrular  tenn. 
term  of  said  court  held  prior  to  said  special  term,  in  which  either  c.' y,t  §  iSia- 
party  shall  have  served  upon  the  opposite  party  or  his  attorney  'i- 
in  the  manner  provided   for  service  of  original  notice,  at  least 
twenty  days  prior  to  said  special  term,  a  notice  in  writing  that 
such  cause  will  be  brought  on  for  trial.     When  ordering  a  special 
term,  the  court  or  judge  shall  direct  whether  a  grand  or  trial  jury 
or  both  shall  be  summoned. 

[A  substitute  for  the  orijrinal  section,  which  only  provided  for  the  trial  «t 
a  special  term  by  consent  of  parties;  17th  G.  A.,  ch.  89.] 


Under  Rev.  §§  2^56-8,  held,  that 
a  special  term  which  was  ordered 
for  the  same  day  fixed  for  the  general 
term  of  the  same  court  in  another 
county,  the  latter  being  subsequent- 


ly adjourned  to  a  later  date,  was  not 
illegal:  The  State  r.  Clark.  30-168. 

Ihe  court  may  call  a  grand  jury 
together  at  a  wpeciiU  term:  2'he  State 
V.  Beid,  20-4:3,  424. 


Sec.  167.     If  the  judge  does  not  appear  on  the  day  appointed  Failure  of 
for  holding  the  court,  the  clerk  shall  make  an  entry  thereof  in  his  ii**!f5ic« 
record,  and  adjourn  the  court  till  the  next  day,  and  so  on  until  c.'oi,  giosi. 
the  third  day,  unless  the  judge  appears,  provided  three  days  are 
allowed  for  such  term. 

Sec.  168.     If  the  judge  does  not  appear  by  five  o'clock  of  the  stand  ad- 
third  day,  and  before  the  expiration  of  the  time  allotted  to  the  ^."g^^i^j 
term  of  the  court,  it  shall  stand  adjourned  till  the  next  regular  C.'5i,2'i5S2 
term. 

Sec.  169.     If  the  judge  is  sick,  of  for  any  other  sufficient  cause 
is  unable  to  attend  court  at  the  regularly  appointed  time,  he  may,  dera^journ^^ 
by  a  written  order,  direct  an  adjournment  to  a  particular  day  R.TacTO 
therein  specified,  and  the  clerk  shall,  on  the  first  day  of  the  term,  C'si, n-83. 
or  as  soon  thereafter  as  he  receives  the  order,  adjourn  the  court  as 
therein  directed. 

The  judge  is  clothed  with  full  pow- 1  Tlie  State  v.  Clark,  30-168. 
er  over  the  adjournments  of  bis  court :  | 

Sec.  170.     No  recognizance,  or  other  instrument  or  proceed-  Nopmocedins 
ing  shall  be  rendered  invalid  by  reason  of  there  being  a  failure  n^'^h 


Digitized  by 


Google 


40 


DISTBICT   AND   CIRCUIT  COURTS,  [TiTLE  III. 


Parties:  when 
to  flppoar. 
K.  {J  2072. 
C.  *ol,  g  1585. 


Continued. 

K.  ?  2673. 

O.  '51,  g  lo86. 

When  no  court 

liousc. 

K.  ?  2CG0. 

C. '51,  g  1573. 

Same. 
R.  ^  2661. 
C.  '51.  g  1574. 
Judges  inter- 
changed. 
U.  I  2662. 
C.  '51.  g  1575. 
12  G.  A.  ch.  86, 
g25. 


Records  read. 
H.g2661 


Fame. 
R.^2665. 
C.  '51, 2  1578. 


of  the  term;  but  all  proceedings  pending  in  court  shall  be  con- 
tinued to  the  next  regular  term,  unless  an  adjournment  be  made 
as  authorized  in  the  last  preceding  section. 

Sec.  171.  In  cases  of  such  continuances  or  adjournments,  per- 
sons recognized  or  bound  to  appear  at  the  regular  term  which  has 
failed  as  aforesaid,  shall  be  held  bound  in  like  manner  to  appear 
at  the, time  so  fixed,  and  their  sureties,  if  any,  shall  be  liable  in 
case  of  their  non-appearance,  in  the  same  manner  as  though  the 
term  had  been  held  at  the  regular  time  and  they  had  failed  to 
make  their  appearance  thereat. 

Sec.  172.  Upon  any  final  adjournment  of  the  court,  all  busi- 
ness not  otherwise  disposed  of,  will  stand  continued  generally. 

Sec.  173.  When  a  county  is  not  provided  with  a  regular  court 
house  at  the  place  where  the  courts  are  to  be  held,  they  shall  bo 
held  at  such  place  as  the  board  of  supervisors  provide. 

Sec.  174.  If  no  suitable  place  be  thus  provided,  the  court  may 
direct  the  sheriflF  to  procure  one. 

Sec.  175.  The  district  judges  may  interchange  and  hold  each 
other's  courts;  and  so  may  the  circuit  judges. 


This  section  is  not  in  conflict  with 
Const.  Art.  5,  §  5,  and  a  judge  hold- 
ing court  out  of  his  district,  in  ex- 


chanjje  with  another  judge,  is  not 
act  ins:  without  authority:  2'he  State 
V.  Stingley,  10-488.    » 


Sec.  176.  The  clerk  shall,  from  time  to  time,  read  over  all  the 
entries  made  of  record  in  open  court;  which,  when  correct,  shall 
be  signed  by  the  judge. 


a  judprment  void :   Childa  v.  McCheS' 
neuy  20-431 ;  Hamilton  v.  Barton^  20- 

505. 


The  provisions  of  this  and  the  fol- 
lowing? sections  aa  to  signing  the  rec- 
ord are  directory  only,  and  a  failure 
to  comply  therewith  does  not  render 

Sec.  177.  When  it  is  not  practicable  to  have  all  the  records 
prepared  and  thus  approved  during  the  term,  they  may  be  read, 
corrected  and  approved  at  the  next  succeeding  term;  but  such 
delay  shall  not  prevent  an  execution  from  issuing  in  the  meantime; 
and  all  other  proceedings  may  take  place  in  the  same  manner  as 
though  the  record  had  been  approved  and  signed.  Entries  author- 
ized to  be  made  in  vacation  shall  be  read,  approved,  and  signed  at 
the  next  term  of  the  court. 


This  section  is  directory,  and  the 
failure  to  have  such  entri^^s  read  and 
approved  at  the  next  term  will  not 
render  void  a  judjfment  so  entered. 
An  approval  of  the  entries  at  any 
succeeding  term,  relates  back  to  the 
time  of  the  entry,  and  is  as  effectual 
as  if  given  at  that  time:  Vanjhet  v.. 
PhUlips.  11-55^. 

A  judgment  entered  in  vacation  is 
void,  and  the  reading,  approval  and 
signing  of  the  judgment  entry  at  the 
next  term  of  court  does  not  make  it 
valid.  Such  course  is  only  allowable 
as  to  entries  **  authorized  to  be  made 


in  vacation":  Totcnsleyv.  Morehead^ 
9-5«5;  MeClure  v.  Owens,  21-l:«. 

Though  the  record  ot  the  judgment 
is  not  read  and  approved  until  the 
term  after  it  is  made,  nevertheless 
exceptions  thereto  must  be  taken,  un- 
der §  2831.  at  the  term  when  tiie  jmlg- 
ment  is  entered:  The  State  r.  Or- 
wig,  34-112. 

The  expiration  of  the  term  of  a 
judge,  before  the  approval  and  sign- 
ing of  the  record,  does  not  make  judg- 
ments rendered  by  him  void:  Tracy 
V.  BeesoHf  47-155. 


When  amend-        Sec.  178.     The  record   aforesaid  is  under  the    control  of  the 
K*  g  26r6.  court,  and  may  be  amended,  or  any  entry  therein  expunged,  at  any 

c.  oi,  i  1579.      time  during  the  term  at  which  it  is  made,  or  before  it  is  signed  by 
the  judge. 
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During  all  the  term*  the  record  is 
under  the  control  of  the  court,  and  at 
<i  y  time  before  adjournment  an  order 
of  non-suit  or  a  judgment  by  default 
may  be  set  aside  on  proper  showing: 
Tat/lor  V.  Lusk,  9-444. 

IJntil  the  record  is  signed,  it  is  not 
conclusivt^  upon  tiie  court,  as  against 
a  bill  of  exceptions  subsequently 
signed:    Shepherd  ».  Brentoiu  15-84. 

The  discovery  by  the  court  of  an 
error  or  mistake  in  its  ruling  is  good 


cause  for  amending  or  expunging  the 
4;ecord  thereof  as  herein  provided: 
Brace  r.  Grady,  86-302;  so  a  default, 
improperly  entered,  may  thus  be  set 
aside  without  following  ihe  provisions 
of  §  2871  as  to  setting  aside  defaults: 
Boah  V,  Shules,  29-507. 

This  section  refers  to  a  record  made 
in  a  cause,  and  not  to  a  total  omissiun 
to  make  a  record,  which  can  be  sup- 
plied at  the  8ucceedint(  term :     Tract/  ' 
r.  Beeson,  47-155,  158. 


Sec.  179.     Entries  made,  approved,  and  signed  at  a  previous  Pamc. 
term,  can  be  altered  only  to  correct  an  evident  mistake.  c.ii!ri580. 


V,  Brenton,  2CM1. 

This  .section  does  not  deprive  the 
court  of  the  power  to  make  a  nunc  pro 
tunc  entry  at  a  subsequent  term,  of  a 
fact,  S'jch  as  consent  of  parties  to  trial 
by  a  cer  ain  method,  etc. :  Buckwaiter 
r.  Craig,  24-215;  and  a  nunc  pro  tniit 
order  showing  certain  facts  in  re^rd 
to  the  empannelling  of  a  grand  jury 
at  a  previous  term,  Md,  alJowable: 
The  State  v.  Mu^zenmaierj  24-^7. 

By  analogy,  the  provisions  of  this 
section  will  be  followed  in  the  su- 
preme court:  Hoberts  v,  Covhin.  26- 
bl5,  331. 


The  power  to  change  entries,  on 
account  of  evident  mistake,  is  not 
necessarily  limited  to  the  term  next 
succeeding  the  one  at  which  they 
were  made.  A  correction  in  a  p;ir- 
ticular  case,  held,  proper  under  pecu- 
liar circumstiinces:  Hurlct;  v.  Du- 
buque G,  L.  ^  C.  Co.,  8-274. 

hntries  made  at  a  previous  term 
may  i)C  altered  and  corrected  for  mis- 
take when  it  is  clearly  made  to  appear: 
The  Slate  v.  McCowb,  18-43,  48. 

Where  a  verdict  is  returned  but  no 
judgment  ^end^  red  thereon  at  that 
teriji,  it  is  not  error  to  render  such 
judj^ment  at  the  next  term :  Shephard 

Sec.  180.     The  judges  of  the  district  and  circnit  court  in  any  judges  make 
district,  m«y  provide  by  general  rule:  r"'*^V- 

1.  That  the  time  of  filing  pleadings  or  motions  shall  be  other  c. '6i,  g  g  io6i>- 
than  provided  in  this  code;  ®^ 

2.  That  issues  in  all,  or  a  part  of  the  counties  in  such  district, 
shall  be  made  up  in  vaoiition; 

3.  Prescribing  penalties  that  shall  follow  the  overruling  or  sus- 
taining a  motion  or  demurrer; 

4.  Adopting  such  other  rules  as  they  may  deem  expedient,  not 
inconsistent  with  this  code.  Such  rules  shall  be  signed  by  said 
judges,  and  such  number  published  as  they  deem  expedient,  and 
si'.aii  be  distriliuted  by  the  district  judge  as  follows:  To  the  sec- 
retary of  state,  to  each  of  the  judges  of  the  supreme  court,  attor- 
ney-general, clerk  of  the  supreme  court,  ^tate  library,  and  law 
department  of  the  state  university,  one  copy  each,  to  be  filed  and 
preserved  in  the  said  several  offices  or  departments;  and  the  resi- 
due to  the  clerks  of  the  district  court  in  each  county  composing 
such  district,  in  such  proportion  as  such  judge  deems  proper.  The 
expense  of  publishing  anddistributmg  such  rules  shall  be  paid  by 
the  counties  composing  the  district,  as  the  judges  may  direct. 
Such  rules  may  be  revised  and  changed  as  often  as  the  judges 
deem  proper,  and  shall  be  published  and  distributed  in  the  same 
manner,  but  shall  not  take  effect  until  ninety  days  after  their  entry 
of  record. 

As  to  power  to  make  rules,  method  to  filing  transcripts  on  appeals  from 

of  adoption,   publication,    etc.,   see  justices  upheld:    Finders  v.  Yager^ 

The  State  v.  Ensley,  lQ-149.  29-468w 

A  rule  of  the  circuit  court  in  regard 
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Bhort-hand  re-       Skc.  181.     The  judge  of  the  district  or  circuit  court  may  appoint, 

5?G^A.ch'8.     whenever  in  the  judgment  of  either  of  thera  it  will  expedite  the 

tft),  100.  public  business,  a  short-hand  reporter,  who  shall  be  well  skilled  in 

the  art  and  competent  to  discharge  the  duties  required,  for  the 

purpose  of  recording  the  oral  testimony  of  witnesses  in  civil  cases 

upon  the  request  of  either  party  thereto,  and  in  all  criminal  cases 

which  are  tried  upon  indictment;  and  in  other  criminal  cases  and 

such  other  matters  as  the  judge  may  direct;-  but  the  judge  shall 

not  so  direct  in  any  criminal  case  unless  it  shall  satisfactorily  appear 

to  him  that  the  interests  of  the  state  or  defendant  require  the 

separating  [reporting]  of  the  testimony  in  said  case;  provided,  the 

defendant  in  any  criminal  case  may  have  the  testimony  therein 

reported  without  an  order  of  the  judge  by  first  paying  or  securing 

•to  said  reporter  his  fees  for  reporting  therein. 

[As  amended  by  striking  out  all  of  the  origrinal  section  afTer  the  word 
"witnesses ''  in  the  fifth  line,  and  insertinsr  what  is  given  ivs  following  that 
wordj  18th  G.  A.,  ch.  1.5.  §  1.    For  §  2  of  that  iict  see  §  3777.J 

Onth :  rcmovaL  Sec.  182.  Such  reporter  shall  take  an  oath  faithfully  to  per- 
Hu.^A. ch.  100  ^^''"^  ^^^  duties  of  his  office,  which  shall  be  filed  in  the  office  of 
^^2,4.*  "the  clerk.    He  shall  attend  such  sessions  of  the  court  as  the  judge 

may  direct,  and  may  \)e.  removed  by  the  judge  making  the  appoint- 
ment for  misconduct,  incapacity,  or  inattention  to  duty. 
Judgment  in         Sec  183.      With  consent  of  parties,  actions,  special  proceed- 
vacation.  ings,  and    other  matters   pending  in  the  courts  named    in    this 

chapter,  may  be  taken  under  advisement  by  the  judges,  decided 
and  entered  of  record  in  vacation,  or  at  the  next  term;  if  so  en- 
tered in  vacation,  they  shall  have  the  same  force  and  eifect  from 
the  time  of  such  entry  as  if  done  in  terra  time. 

The  consent  of  a  party  to  a  cause 
being  determined  in  vacation,  implied 
Irom  the  conduct  of  his  attorney  in 


not  objecting  thereto,  held  sulScient 
to  autho.ize  such  decision:  Myers  v. 
Funk,  51-92. 


Circuit  court^a  g^c.  184.  The  circuit  court  shall  be  held  by  the  circuit  judge, 
120.  A. ch.  86,'  and  be  a  court  of  record;  shall  have  and  use  its  own  seal,  having 
^g  9,  iL  ^^  ^^^  £^^^  thereof  the  words  "  circuit  court"  and  the  name  of  the 

county  and  state. 

vercf^t^receiv-       ^^^'*  ^^^'     ^"  *^^  judicial  proceedings  in   any  of  the  courts  of 

edaOerthe       this  state  where  a   jury  trial  has  been  commenced  in   any   case 

conrthf an-       during  any  term  of  court,  and  where  such  jury  may  agree  upon  a 

other  county\     verdict,  but  not   until  after  the   time  for  holding  court  in  some 

A.  ch.  12,  gi.*    other  county  in   the  same  district,  and  where  the  jury  has  agreed 

upon  a  verdict  and  reported  the  same  after  the  opening  of  court 

in  another  county  and  judgment  has  been  rendered  thereon,  then 

and  in  that  case  such  judgment  shall  not  be  deemed  invalid  by 

reason  of  the  time  of  receiving  such  verdict  and  the  rendition  of 

such  judgment. 

It  not  being  specified  to  whom  the  I  templated  that  such  verdict  raust  be 
jury  are  to  return  their  verdict,  held,  \  received  by  him  sitting  as  a  court: 
that  it  would  be  good  if  received  by  I  Tilton  v,  Stvift,  40-78. 
the  judge  in  person.     It  is  not  con-  | 

In  such  cases        Sec.   186.     In    cases   provided   for   in   the  preceding   section, 

bi  ^uiovcd  a^  where  the  verdict  has  been  so  received   and  judgment  has  not 

noxttenu.        been   rendered   thereon,  as  provided  for  in  said  section,  then  the 

time  of  the  coming  in  of  such  verdict  shall  be  no  legal  objection 
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to  the  rendition  of  judgment  thereon  at  the  next  term  of  the 

court  in  the  county  whore  such  trial  was  had,  but  judgment  shall 

then  be  reiidered  thereon ;  provided^  there  be  no  other  good  and 

sufficient  reason  why  such  judgment  shall  not  then  be  rendered; 

then  the  time  of  the  report  of  the  verdict  and  the  provisions  of 

this  section  shall  in  all  respects  have  a  retrospective  ietfect  and  Retrospective. 

operation. 

Tbi*  provision  that  the  section  is  to  I  tional:     Tilton  v.  Smft,  40-78. 
be  retrospective   is  not  unconstitu-  | 


CHAPTER  6. 

GENERAL   PCO VISIONS. 

Section  187.     No  mdixe  of  any  court  of  record  shall  practice  Ju<iges  cannot 
as  an  attorney  or  counselor  at  law,  or  give  advice  in  relation  to  neys.^ 
any  action  pending,  or  about  to  be  brought  in  any  of  the  courts  c''5i?|i587. 
of  this  state.  l\l'^'  ^^'^' 

Sec.  188.     All  process  issued  by  the  clerk  of  the  court  shall  j^^^ 
bear  date  the  day  it  is  issued,  to  be  attested  in  the  name  of  the  R.^g2682. 
clerk  who  issued  the  same,  and  be  under  the  seal  of  the  court.  51,21592. 

Sec.  189.     All    judicial  proceedinrrs   must  be  public,  unless  Proceedings 
otherwise  specially  provided  by  statute,  or  agreed  upon  by  the  ^"g2683 
parties.  C.'^iji593. 

See  Hobari  v.  Hohart,  45-501,  504. 

Sec.  190.     A  judffe  or  justice  is  disqualified  from  acting  as  J«dgeorjus- 

1  xu^i  ^r  ?••  u*      tice:  when  dls- 

such,  except  by  mutual  consent  of  parties,  m  any  case  wherein  quaiiiied. 
he  is  a  party  or  interested,  or  where  he  is  related  to  either  party  §'4iTi595 
by  consanguinity  or  affinity  within  the  fourth  degree,  or  where  he         ' 
has  been  attorney  for  either  party  in  the  action  or  proceeding. 
But  this  section  does  not  prevent  them  from  disposing  of  any  pre- 
liminary matter  not  affecting  the  merits  of  the  case. 

Sec.  191.     No  court  can  be  opened,  nor  any  judicial  business  Sunday. 
transacted  on  Sunday,  except:  c.*4r,  gisoe. 

1.  To  give  instructions  to  a  jury  then  deliberating  on  their 
verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  To  exercise  the  powers  of  a  single  magistrate  in  a  criminal 
proceeding; 

4.  And  such  other  acts  as  are  provided  by  law. 

To  avoid  a  judj^ment,  regfular  on  able  doubt  naturally  arisingr  from  the 

its  face,  on  the  ground  that  it  was  ditficulty  of  establishincr  the  precise 

rendered  on    Sunday,  the  evidence  time  of  a  transaction:  i^is/io/?  p.  C'ar- 

that  it  was  so  rendered  should  be  ^er,29-165. 
clearly  establisned,  beyond  thereason- 

Skc.  192.     Courts  must  bo  held  at  the  places  provided  by  law,  Where  held. 
except  for  the  determination  of  actions,  special  proceedings,  and  c.*4i^'ioy7. 
other  matters  not  requiring  a  jury,  when  they  may,  by  consent  of 
the  parties  therein,  be  held  at  some  other  place. 
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[Title  III. 


A  trial  at  a  place  not  witbin  the 
county  where  the  suit  was  pend- 
ing, had  by  agreement  of  parties  dur- 


irpr  vacation,  held  binding:  O'Uagen 
V.  O'Uagen,  14-264. 


CHAPTER  T- 


Ofcircnltconrt 
K.  'i  M'l. 
C. '51.H41. 
12(;.  A.ch.86, 

no- 

Official  duty. 
U.  P.  I  *I3,  26W. 
C.  '61, 1 1677. 


How  dosigna- 

ted- 

12  G.  A.  ch. 

1^,  \  i 


Rccorda  con- 
eist  of. 


Books  kept. 
R.  ^  iJ  *ir..  3248. 
l»  G.  A.  ch.  20, 
Hl.<». 
Record  book. 


Judprmcnt 
UockcU 


OF  THE  CLERK  OF  THE  DISTRICT  AND  CIRCUIT  COURTS. 

Section  193.  The  clerk  of  the  district  court  is,  by  virtue  of 
his  office,  clerk  of  the  circuit  court. 

Sec.  194.  He  shall  keep  his  office  atthe  county  seat;  shajl  at- 
tend the  sessions  of  the  district  and  circuit  courts  himself,  or  by 
deputy  ;  keep  the  records,  papers,  and  seals  of  both  courts,  and 
record  their  proceedings  as  hereinafter  directed  under  the  direc- 
tion of  the  judges  of  each  court  respectively. 

Sec  195.  The  clerk  of  the  district  court  shall,  while  acting  as 
clerk  of  the  circuit  court,  be  known  and  designated  as  "  clerk  of 
the  circuit  court ;"  and  iu  all  certificates  and  records  relating  to 
said  court,  signed  by  him,  he  shall  so  designate  himself.  The 
deputy  of  the  clerk  of  the  district  court  may  perform  any  of  the 
duties  required  by  the  clerk  of  the  district  court,  to  be  per- 
formed in  and  for  said  circuit  court ;  and  may  sign  all  certificates 
and  records  tlioreof,  in  the  same  manner  and  with  the  same  force 
and  effect  as  ^ne  clerk  of  the  district  court. 

Sec.  19(5.  The  records  of  each  court  consist  of  the  original  pa- 
pers constituting  the  causes  adjudicated  or  pending  in  that  court, 
and  the  books  prescribed  in  the  next  section. 


An  affidavit  for  publication,  when 
filed,  becomes  part  of  the  record: 
Bradlcfj  r.  Jatniaoii^  46-68,  73. 

As  to  supplying  lost  records,  as  for 
inst  nee  written  testimony,  by  substi- 
tution, see  Looinis  v.  McKensief  48- 
416. 


The  jud^f^'s  docket  does  not  consti- 
tute a  part  of  the  records  of  the  court, 
and  it  is  doubtful  whether  an  entry 
therein  is  competent  evidence  of  an 
agreement  as  to  mode  of  trial :  Uogera 
V.  Motion,    51-709. 


Fee  book. 


Sec.  197.  The  clerk  is  required  to  keep  the  following  books 
for  the  business  of  the  district  and  circuit  courts  severally; 

1.  A  book  containing  the  entries  of  the  proceedings  of  the 
court,  which  may  be  known  as  the  "  record  book,"  and  which  is  to 
have  an  index  referring  to  each  proceeding  in  each  cause  under 
the  name  of  the  parties,  both  plaintiff  and  defendant,  and  under 
the  name  of  each  person  named  in  either  party; 

2.  A  book  containing  an  abstract  of  the  judgments,  having  in 
separate  and  appropriate  columns  the  names  of  the  parties,  the 
date  of  the  judgment,  the  damages  recovered,  costs,  the  date  of 
the  issuance  and  return  of  executions,  with  the  entry  of  satisfac- 
tion and  other  memoranda;  which  book  may  be  known  as  the 
"  judgment  docket,"  and  is  to  have  an  index  like  that  required  for 
the  record  book; 

3.  A  book  in  which  to  enter  in  detail  the  costs  and  fees  in  each 
action  or  proceeding  under  the  title  of  the  same,  with  an  index 
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like  that  required  above,  and  which  may  be  known  as  the  "  fee 
book;" 

4.  A  book  in  which  to  enter  the  following  matters  in  relation  Sale  bo3k. 
to  any  judgment  under  which  real  property  is  sold,  entering  them 

after  the  execution  is  returned — the  title  of  the  action,  the  date 
of  the  judgment,  the  amount  of  damages  recovered,  the  total 
amount  of  costs,  and  the  oflScer's  return  in  full — which  book  may 
be  known  as  the  "sale  book,"  and  is  to  have  an  index  like  those 
required  above; 

5.  A  book  in  which  to  make  a  complete  record  when  required  ^jJJJ"^^®'^  ^^^ 
by  law; 

6.  A  book  to  be  called  the  "  incumbrance  book,"  in  which  the  inciirabranco 
sheriff  shall  enter  a  statement  of  the  levy  of  every  attachment  on 

real  estate,  as  required  by  Part  III  of  this  code; 

7.  A  ]>ook  to  be  known  as  the  "  appearance  docket,"  with  an  4*^^^^^*^*^® 
index  to  the  same,   in  which  all  actions,  entered  in  said  docket 

shall  be  indexed  directly  in  the  name  of  each  plaintiff;  and  re- 
versely in  the  name  of  each  defendant  therein; 

8.  *A  book  in  which  an  index  of  all  liens  in  district  or  circuit  inde^  of  liens. 
courts  shall  be  kept. 


The  entry  and  indexing  of  a  judg- 
ment, as  A  B  v.  C  D  et  al,  does  not 
operate  as  notice  to  strangers  of  such 


judgment  as  against  co-defendants 
of  C  D,  whose  names  do  not  appear: 
Cumminga  r.  Longy  16-41. 


Sec.  198.     The  clerk  shall  enter  in  said  appearance  docket,  each  Appearonce 
suit  that  shall  be  brought  in  the  court,  numbering  them  consecu-  o  ff^^di  o<j 
tively  in  the  order  in   which  they  shall  have  been  commenced,  22." 
which  number  shall  not  be  changed  during  the   further   progress 
of  the  suit.     In  entering  the  suits,  the  clerk  shall  set  out  the  full 
name  of  all  the  parties,  plaintiffs  and  defen<J..nts,  as  contained  in 
the  petition,  or  as  subsequently  made  parties  by  any  pleading, 
proceeding,  or  order,  and  shall  give  the  date  of  the  filing  of  the 
petition. 

Sec.  199.     When  the  original  notice  shall  be  returned  to  the  Same. 
oflBoe  of  the  clerk,  he  shall  enter  in  said  docket  so  much  of  the  ^3^"^'^  *    ' 
return  thereon  as  to  show  who  of  the  parties  have  been  served 
therewith,  and  the  manner  and  time  of  service. 

Set.  200.     The  clerk  shall,  immediately  upon  the  filing  thereof,  Same. 
make  in  the  appearance  docket  a  memorandum  of  the  date  of  the  §4.*    '  ^  '    * 
filing  of  all  petitions,   demurrers,  answers,  motions,  or  paper  of 
any  other  description  in  the  cause;  and  no  pleading  of  any  de- 
scription shall  be  considered  as  filed  in  the  cause,  or  be  taken 
from  the  clerk's  oflBce  until  the  said  memorandum  is  made. 

Sec.  201.  Immediately  upon  the  sustaining  or  overruling  of  Same, 
any  demurrer  or  motion;  the  striking  out  or  amendment  of  any  §5,*  '^  '  ' 
pleading;  trial  of  the  cause;  rendition  of  the  verdict;  entry  of 
judgment;  issuing  of  execution,  or  any  other  act  or  thing  done 
m  the  progress  of  the  cause,  the  like  memorandum  thereof  shall 
be  made  in  said  docket,  giving  the  date  thereof,  and  the  number 
of  the  book  and  page  of  the  record  where  the  entry  thereof  shall 
have  been  made,  it  being  intended  that  the  appearance  docket 
shall  be  an  index  from  Jhe  commencement  to  the  end  of  a  suit.        Recordu  of 

Sec.  202.     The  district  and  circuit  judges  of  any  county,  may,  both  court» 
by  a  joint  order  under  their  hands,  direct   that  the   records  and  j5?S*A  ch  86 

210.*    '     '    ' 
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DISTRICT   ATTORNEY. 


[Title  III. 


Report  crimi- 
nal returns, 
U.  <!  Sid. 
C.  ol,  i  14B. 


Not  act  as  at- 

torncv. 

14  G.  A.  ch.  29. 


minutes  of  botji  courts  be  kept  in  one  set  of  books.  But  all 
matters  toiicliing  decedents*  estates,  wills,  administrations,  guar- 
dians and  heirs,  and  all  business  relating  thereto  transacted  in  the 
circuit  court,  and  also  the  record  of  marriage  licenses,*  shall  be 
kept  separate,  in  proper  books  prepared  for  that  purpose,  as  hereto- 
fore. 

Sec.  203.  The  clerk  of  the  district  court  is  required  to  report 
to  the  secretary  of  state,  on  or  before  the  first  Monday  in  Novem- 
ber of  each  year,  the  number  of  convictions  for  all  crimes  and 
misdemeanors  in  that  court  in  his  county  for  the  year  preceding; 
and  such  report  shall  show  the  character  of  the  offense  and  the 
sentence  of  punishment;  the  occupation  of  the  convict,  whether 
he  can  read  and  write,  his  general  habits,  and  also  the  expenses 
of  the  county  for  criminal  prosecutions  during  the  year,  including, 
but  distinguishing,  the  compensation  of  the  district  attorney. 

[For  further  provisions  as  to  the  report  here  required,  see  18th  Or.  A.,  ch. 
22,  inserted  following  §  378. J 

Sec.  204.  The  clerk,  or  deputy  clerk  of  the  district  court  is 
prohibited  from  holding  the  office  of  justice  of  the  peace;  or 
practicing,  directly  or  indirectly,  as  an  attorney  or  solicitor  in  the 
district  or  circuit  court. 


CHAPTER  8. 


To  appear  fb? 
5  u  corccun  y. 
L,i  U74. 


OP  THE  DISTBICT  ATTORNEY. 

Section  205.  The  district  attorney  shall  appear  for  the  state 
and  the  several  counties  composing  his  district,  in  all  matters  in 
which  the  state  or  any  such  county  may  be  a  party  or  interested, 
in  the  district  and  circuit  courts  of  his  district,  and  before  any 
judge  on  a  writ  of  habeas  corpus  sued  out  by  a  person  charged  or 
convicted  of  a  public  offense  within  his  district.  When  any  of  the 
above  proceedings  are  taken  from  his  district  to  the  supremo 
court,  he  shall  furnish  to  the  attorney-general  a  brief,  containing 
the  substance  thereof,  and  the  questions  therein  involved,  before 
the  proceeding  is  set  for  hearing  in  the  supreme  court.  He  shall 
also  appear  for  the  state,  or  any  county,  in  any  proceedings  brought 
to  his  district  from  another  on  change  of  place  of  trial.  He  may, 
in  his  discretion,  appear  before  a  magistrate  at  the  preliminary 
hearing  of  a  criminal  case  ;  but  nothing  herein  contained  shall  pre- 
vent the  board  of  supervisors  from  employing  other  counsel,  in 
any  case  properly  belonging  to  his  duties,  when  they  deem  it  nec- 
essary. 

It  is  the  dutjr  of  the  district  attor- 
ney to  appear  for  the  county,  and  it 
is  his  right  to  do  so:  Clark  v.  Lyon 
Co.,  87-4G9. 

In  the  absence  of  the  district  attor- 
ney, the  court  may  appoint  a  special 
prosecutor  for  the  term.  As  to  wheth- 
er the  person  so  appointed  was  enti- 
tled to  compensation  from  the  county, 
the  supreme  court  was  equally  divid- 


ed: White  r.  Polk  Co  ,  17-413. 

The  board  of  supervisors  may  em- 
ploy counsel,  in  acldition  to  the  dis- 
trict attorney,  to  prosecute  criminal 
ca^es:  Hopkins  v.  Clayton  Co.,  32- 
1.');  but  the  district  attorney  cannot, 
by  emploving  or  accepting  the  servi- 
ces ot  additional  counsel,  bind  the 
county  to  pay  such  counsel:  Tatlock 
V.  Louisa  Co,,  46-138. 
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Sec.  20G.  The  district  attorney  shall,  when  requested,  give  bis  Give  opinion  id 
opinion  in  writing,  without  fee,  upon  all  questions  of  law  submitted  K.Vi^f.* 
to  him  by  any  county  officer  within  his  district,  which  have  refer- 
ence to  the  official  duty  of  such  officer,  and  whenever  requested  by 
any  such  officer,  he  shall  prepare  proper  drafts  for  contracts,  forms, 
and  other  writings  which  may  be  wanted  for  the  use  of  any  county 
in  his  district,  and  he  shall  file  in  his  office  and  preseyve  a  copy  of 
bis  opinions  thus  furnished. 

Sec.  207.     All  moneys  received  by  the  district  attorney  belong-  Pay  over 
ing  to  the  people  of  the  state,  or  any  county,  shall,  immediately  i\j"37jj, 
upon  the  receipt  thereof,  be  paid  by  him  to  the  officer,  who  by  law 
in  entitled  to  the  custody  of  the  same. 


CHAPTER  9. 

OF   ATTORNEYS   AND   COUNSELORS, 

Section  208.     All  persons  who  by  the  laws  heretofore  in  force  Who  may  be: 
were   permitted   to   practice   as   attorneys   and   counselors,  may  R*^g  2C99,  2700, 
continue  to  practice  as  such;  and   hereafter,  an v   person   twentv- ?^-,  „,' 

r  u      •  •    u    u-i.      i.     r  *u        <i.*'*  i       i  ^-      C. '51.  H 1609- 

one  years  of  age,  who  is  an  inhabitant  oi  this  state,  and  who  satis-  n,  leis. 
fies  any  court  of  record  that  he  or  she  possesses  the  requisite  ^^^•'^•^^- ^• 
learning,  and  is  of  good  moral  character,  may,  by  such  court,  be 
licensed  to  practice  as  an  attorney  and  counselor  in  all  the  courts 
of  the  state,  upon  taking  an  oath  to  support  the  constitution  of 
the  United  States  and  of  this  state,  and  to  faithfully  discharge  the 
duty  of  an  attorney  and  counselor  of  the  courts  of  the  state  accord- 
ing to  the  best  of  his  or  her  ability. 

Sec.  ^09.     Graduates  of  the  law  department  of  the  Iowa  State  oradaatea  of 
University,  shall  be  admitted  by  any  court  of  record  to  practice  as  state  Univcr- 
attomeys  and  counselors  in  all  the  courts  of  the  state  upon  the 
production  of  their  diploma  and  taking  the  oath  prescribed  in  the 
preceding  section. 

Sec.  2l0.     Any  practicing  attorney  of  another  state,  having  of  another 
professional  business  in  the  courts  of  this  state,  may  be  admitted  ^^2^2702. 
to  practice  in  either  of  such  courts  upon  taking  the  oath  aforesaid,  c* '5i,  §  1612. 

Sec.  211.     It  is  the  duty  of  an  attorney  and  counselor:  Duties. 

1.  To  maintain  the  respect  due  to  the  courts  of  justice  and  ju-  c.' Iiffi6i4. 
dicial  officers; 

2.  To  counsel  or  maintain  no  other  actions,  proceedings,  or 
defenses  than  those  which  appear  to  him  legal  and  just,  except 
the  defense  of  a  person  charged  with  a  public  offense; 

3.  To  employ,  for  the  purpose  of  maintaining  the  causes  con- 
fided to  him,  such  means  only  as  are  consistent  with  truth,  and 
never  to  seek  to  mislead  the  judges  by  any  artifice  or  false  state- 
ment of  fact  or  law; 

4.  To  maintain  inviolate  the  confidence,  and,  at  any  peril  to 
himself,  to  preserve  the  secret  of  his  client; 
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6.     To.  abstain  from  all  offensive  personalties,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  wit- 
ness, unless  required  by  the  justice  of  the  cause  with  which  he  is 
»  charged; 

6.  Not  to  encourage  either  the  commencement  or  continuance 
of  an  action  or  proceeding  from  any  motive  of  passion  or  interest; 

7.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenseless  or  the  oppressed. 

ba!^r"i^*^  Sec.  212.     An  attorney  and  counselor  who  is  guilty  of  deceit 

n.ysioiu  or  collusion,  or  consents  thereto,  with   intent  to  deceive  a  court, 

c.  '01,^1615.      Qj.  judge,  or  a  party  to  an  action  or  proceeding,  is  liable  to  be  dis- 
barred, and  shall  forfeit  to  the  injured  party  treble  damages,  to  be 
recovered  in  a  civil  action. 
See  §217. 
Power: author-      Sec.  213.     An  attorney  and. counselor  has  power: 
u?'?2706.  !•     1*o  execute  in  the  name  of  his  client  a  bond,  or  other  writ- 

a'5i,iji6i«.  ten  instrument,  necessary  and  proper  for  the  prosecution  of  an 
action  or  proceeding  about  to  be  or  already  commenced;  or  for 
the  prosecution  or  defense  of  any  right  growing  out  of  an  action, 
proceeding,  or  final  judgment  rendered  therein; 

2.  To  bind  his  client  to  any  agreement,  in  respect  to  any  pro- 
ceeding within  the  scope  of  his  proper  duties  and  powers;  but  no 
evidence  of  any  such  agreement  is  receivable,  except  the  state- 
ment of  the  attorney  himself,  his  written  agreement  signed  and  filed 
with  the  clerk,  or  an  entry  thereof  upon  the  records  of  the  court; 

3.  To  receive  money  claimed  by  his  client  in  an  action  or  pro- 
ceeding during  the  pendency  thereof,  or  afterwards,  unless  he  has 
been  previously  discharged  by  his  client,  and  upon  payment  there- 
of, and  not  otherwise,  to  discharge  the  claim  or  acknowledge  sat- 
isfaction of  the  judgment. 

Under  ^  2.  hehl,  that  nn  entry  upon 
the  records  which  was  thus  made  after 
the  apfreement  was  disputed,  and  upon 
the  strength  of  testimony  hy  affida- 
vits, was  not  sr.ch  a  record  as  here  con  - 
tern  plated :   Ililler  v.  Lundis^  44-2zo. 

May  be  re-  Sec.  214.     The  court  may,  on  motion,  for  either  party  and  on 

autiioriiT ^"*^^  *^®  showing  of  reasonable  grounds  therefor,  require  the  attorney 
K.  1 2707.*  for  the  adverse  party,  or  for  any  one  of  the  several  adverse  parties, 

c.  oi,|iGl7.  ^  pioduce,  or  prove  by  his  own  oath  or  otherwise,  the  authority 
under  which  he  appears,  and,  until  he  does  so,  may  stay  all  pro- 
ceedings by  him  on  behalf  of  the  parties  for  whom  he  assumes  to 
appear. 

The  showing  to  require  an  attorney  I  cient  in  a  particular  case:  Savery  v, 
to  prove  his  authority,   held^  insuffi-  |  Saver y^  8-217, 

Lien:  extent  ot      Sec.  215.     An  attorney  has  a  lien  for  a  general  balance  of  com- 

R.  ?  2708.  .  • 

c. '51,2  1618.      ponsation  upon: 

130.  A. ch.  167,  1^  Any  papers  belonging  to  his  client,  which  have  come  into 
his  hands  in  the  course  of  his  professional  employment; 

2.  Money  in  his  hands  belonging  to  his  client; 

3.  Money  due  his  client  in  the  hands  of  the  adverse  party,  or 
attorney  of  such  party,  in  an  action  or  proceeding  in  which  the 
attorney  claim'ng  the  lien  was  employed,  from  the  time  of  giving 


The  facts  appearing  from  an  affi- 
davit of  the  attornev  of  a  pfirty,  held 
sufficient  to  establish  implied  consent 
to  the  determination  of  a  cjiuse  in  va- 
cition  under  §  183:  Myers  v.  Funk. 
51-92. 


Digitized  by 


Google 


Chap.  9.] 


ATTORNEYS  AND   COUNSELORS. 


49 


notice  in  writing  to  such  adverse  party,  or  attorney  of  such  party, 
if  the  money  is  in  the  possession  or  under  the  control  of  such 
attorney,  which  notice  shall  state  the  amount  claimed,  and,  in 
general  terms,  for  what  services. 

4.  After  judgment  in  any  court  of  record,  such  notice  may  be 
given  and  the  lien  made  eflFective  against  the  judgment  debtor,  by 
entering  the  same  in  the  judgment  docket  opposite  the  entry  of 
the  judgment. 


An  attorney's  lien  does  not  attach 
upon  money  due  his  client  in  the 
hands  of  the  adverse  party,  until  no- 
tice is  sriven  to  such  party,  therefore, 
held,  that  the  right  to  set  off  a  jadfr- 
ment  existing  in  favor  of  the  adverse 
party  against  the  client  before  notice 
of  the  attorney's  lien,  was  not  subject 
to  such  lien.  Whether  such  right  of 
set- off  may  be  taken»ad  vantage  of  as 
against  the  attorney's  lion,  where  it 
does  not  arise  until  after  notice  of 
such  Hen,  qiuere:  Hurst  v.  Sheets ^ 
21^501.  (Ihis  case  was  under  Rev. 
1 27(^,  which  did  not  contain  a  provis- 
ion similar  to  H  4  of  this  section.) 

To  entitle  the  attorney  to  a  lien, 
nothing  need  be  done  but  notify  the 
adverse  party  as  here  specified.  A 
party  cannot  avoid  such  lien  by  un- 
conditionally pa5ring  the  money  to  the 
clerk;  but  he  may  pay  it  to  the  clerk 
to  be  held  by  him  subject  to  such 
lien :  Fisher  v.  City  of  Ogkahosa,  28 
-^1. 

The  parties  may  settle  without  the 
consent  of  the  attorneys,  and  without 
first  paying  their  fees,  unless  notice 
of  an  attorney's  lien  has  been  given : 
Cos  fir  r.  Sargeant^  7-817. 

The  lien  of  an  attorney  upon  money 


due  his  client,  in  the  hands  of  the 
adverse  party,  attaches  from  the  time 
of  giving  notice  to  such  party,  and  his 
lien  will  not  be  postponed  to  a  subse- 
quent garnishment:  Myers  v,  Mc^ 
Hugh,  16-^35. 

Ihe  notice  of  the  lien,  to  bind  tho 
adverse  party,  must  be  in  writing: 
Phillips  V.  Gertnon,  43-101. 

The  lien  of  an  attorney  is  for  the 
money  due  his  client,  in  the  hands  of 
the  adverse  party,  and  where  the  at- 
torney perfected  the  title  of  his  client 
in  real  property  attached  in  the  ac- 
tion, and  thereby  satisfied  the  judg- 
ment as  against  the  adverse  party, 
held,  that  the  entrj'  of  his  lien  m  the 
judgment  docket  did  not  preserve  it 
ui^on  such  property  in  the  hands  of  a 
purchaser  frjm  his  client:  Cowen  v, 
Boone,  48-::i50. 

After  the  entry  of  the  notice  in  the 
judgment  docket,  the  attorney  ac- 
quires an  intertist  in  the  judgment, 
and  may,  by  proper  proceedings, 
have  the  same  enforced  to  the  extent 
of  such  interest.  His  interest  cannot 
be  divested  by  a  discharge  of  the 
judgment  by  the  parties,  or  by  their 
consenting  that  it  be  set  aside: 
Brainard  r.  Elwood,  54-30. 


Sec.  216.  Any  person  interested  may  release  such  lien,  by  How  released 
executing  a  bond  in  a  sum  double  the  amount  claimed,  or  in  such  c^uF^ioiy 
sum  as  may  be  fixed  by  a  judge,  payable  to  the  attorney,  with 
security  to  be  approved  by  the  clerk  of  the  supreme  or  district 
court,  conditioned  to  pay  any  amount  finally  found  due  the  attor- 
ney for  his  services,  which  amount  may  be  ascertained  by  suit  on 
the  bond.  Such  lien  will  bo  released,  unless  the  attorney,  within 
ten  days  after  demand  therefor,  furnishes  any  party  interested  a 
full  and  complete  bi!l  of  particulars  of  the  services  and  amount 
claimed  for  each  item,  or  written  contract  with  the  party  for  whom 
the  services  were  rendered. 

[The  original  on  file  in  the  secretary's  office  has  the  words  **  fifes  with  the 
derk/'  instead  of  "furnishes  any  party  interested  "  in  the  eight  line.  The 
change  was  probably  made  by  the  editor,  as  the  latter  expression  is  that 
Qsed  in  the  code  commissioners  report.] 


The  filing  of  the  bond  discharges, 
not  only  tire  lien  of  the  attorney  on 
the  judgment,  but  any  lien  which  he 
may  have  under  the  preceding  sec- 
tion. The  provisions  of  §  226  do  not 
apply  to  a  case  of  this  kind,  and  alter 


the  filing  of  the  bond  provided  in  this 
section  and  release  of  the  attorney's 
lien,  he  cannot  retain  such  lien  by  fil- 
ing a  bond  as  there  provided:  Cross 
V.  Ackley,  40-493. 


Digitized  by 


Google 


50 


ATTORNEYS   AND   COUNSELOBS. 


[Title  III. 


License  revok- 
ed 

R.)2nO. 
a  ^51,  g  1620. 


Causes  for. 
R.  a  2711. 
C.  '61,  §  1621. 


ProcecdingB 

for. 

R.  3  2712. 

C. '51,  §1622. 


Some. 
R.  g  2713. 
C.  '51,  g  1623. 


Trial. 
R.g2714. 
C.  '51,  g  1624. 

Judgment 
R.  ^^2715. 
C.  'bl,  i  1025. 
Appeal. 
R.  ft  2716. 
C.  51,  1C26. 


Misdemeanor: 
when  guilty. 
R.  g  2717. 
C.  '51,  g  1627. 


Exception. 
R.  g  2718. 
C.  ^51,  g  1623. 


Sec.  217.  Any  court  of  record  may  revoke  or  suspend  the 
license  of  an  attorney  or  counselor  at  law  to  practice  therein,  and 
a  revocation  or  suspension  in  one  county  operates  to  the  same 
extent  in  the  courts  of  all  other  counties. 


The  court  cannot  revoke  or  suspend 
the  license  of  an  attorney  except  af- 
ter proceedings  are  commenced  for 
that  purpose  as  hereinafter  provided, 

Sec.  218. 


and  the  x>art7  has  had  his  day  in 
court.  It  cannot  be  done  summanly 
as  a  punishment  for  contempt:  The 
State  V.  StaHy  7-499. 

The  following  are  sufficient  causes  for  revocation  or 
suspension: 

1.  When  he  has  been  convicted  of  a  felony,  or  of  a  misde- 
meanor involving  moral  turpitude,  in  either  of  which  cases  the 
record  of  conviction  is  conclusive  evidence; 

2.  When  he  is  guilty  of  a  wilful  disobedience  or  violation  of 
the  order  of  the  court,  requiring  him  to  do  or  forbear  an  act  Con- 
nected with,  or  in  the  course  of  his  profession; 

3.  For  a  willful  violation  of  any  of  the  dutiesiof  an  attorney  or 
counselor  as  hereinbefore  prescribed; 

4.  For  doing  any  other  act  to  which  such  a  consequence  is,  by 
law,  attached. 

ent  as  provided  in  §  2906:   Cross  r. 


^cA;/ey,  40-493, 498. 


An  attorney  may  be  punished  un- 
der %  2  for  disobedience  to  an  order 
of  court  to  pay  over  money  to  hia  cli- 

Sec.  219.  The  proceedings  to  remove  or  suspend  an  attorney 
may  be  commenced  by  the  direction  of  the  court,  or  on  motion  of 
any  individual.  In  the  former  case,  the  court  must  direct  some 
attorney  to  draw  up  the  accusation ;  in  the  latter,  the  accusation 
must  be  drawn  up  and  sworn  to  by  the  person  making  it. 

Proceedings  to  disbar  an  attorney  I  ceedings:  The  State  v,  ClarkCf  46- 
are  to  be  conducted  as  special  pro-  |  165. 

Sec.  220.  If  the  court  deem  the  accusation  sufficient  to  justify 
farther  action,  it  shall  cause  an  order  to  be  entered  requiring  the 
accused  to  appear  and  answer  on  a  day  therein  fixed,  either  at  the 
same  or  a  subsequent  term,  and  shall  cause  a  copy  of  the  accusa- 
tion and  order  to  be  served  upon  him  personally. 

Sec.  221.  To  the  accusation  he  may  plead  or  demur,  and  the 
issues  joined  thereon  shall,  in  all  cases,  be  tried  by  the  court,  all 
the  evidence  being  reduced  to  writing,  filed  and  preserved. 

Sec.  222.  If  the  accused  plead  guilty,  or  fail  to  answer,  the 
court  shall  proceed  to  render  such  judgment  as  the  case  requires. 

Sec.  223.  In  case  of  a  removal  or  suspension  being  ordered 
by  a  district  or  circuit  court,  an  appeal  therefrom  lies  to  the 
supreme  court,  and  all  the  original  papers,  together  with  a  trprt- 
script  of  the  record,  shall  thereupon  be  transferred  to  the  supreme 
court,  to  be  there  considered  and  finally  acted  upon.  A  judg- 
ment of  acquittal  by  the  district  or  circuit  court  is  final. 

Sec.  224.  An  attorney  who  receives  the  money  or  property  of. 
his  client  in  the  course  of  his  professional  business,  and  refuses  to 
pay  or  deliver  it  in  a  reasonable  time  after  demand,  is  guilty  of  a 
misdemeanor. 

Sec.  225.  When  the  attorney  claims  to  be  entitled  to  a  lien 
upon  the  money  or  property,  he  is  not  liable  to  the  penalties  of 
the  preceding  section,  until  the  person  demanding  the  money 
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proffers  sufficient  security  for  the  payment  of  the  amount  of  the 
attorney's  claim  when  it  is  legally  ascertained. 

Sec.  226.     Nor  is  he  in  any  case  liable  as  aforesaid,  provided  he  same, 
gives  sufficient  security  that  he  will  pay  over  the  whole,  or  any  2;  IjfJPjjjoo. 
portion  thereof,  to  the  claimant  when  he  is  found  entitled  thereto. 

The  bond  here  provided  is  only  to  I  lien  which  is  discharped  by  the  bond 
exempt  an  attompy  from  proceedings   referred  to  in  §  216:  Cross  v,  Ackley, 
ajrainst  him  under  $^  224,  and  is  not   40-4y3. 
designed  to  enable  nioi  to  retain  a  I 


CHAPTER  10. 

OF  JimORS. 

Section  227.     All  qualified  electors  of  the  state  of  good  moral  whocompe- 
character,  sound  judgment,  and  in  full  possession  of  the  spnses  of  r "3 '2720 
hearing   and   seeing,  are    competent   jurors    in   theii^  respective  c. 'M,  g  ic30. 
counties. 

Under  certain  facts  held,  that  a  ju-    should   be    interposed   when    he   is 
ror  was  incompetent  as  not  being:  a 
qualified  elector;  also  held  that  an 
objection  to  the  competency  of  a  juror 


sworn,  but  if  not  then  known,  may  be 
interposed  after  verdict:  The  State  v. 
Groome,  10-308. 


Sec.  228.     The  following  persons  are  exempt  from  liability  to  who  exempt, 
act  as  jurors:     All  persons  holding  office  under  the  laws  of  thec',''bi,fmi. 
United  States  or  of  this  state;  all  practicing  attorneys,  physicians, 
and  clergymen;  all  acting  professors  or  teachers  of  any  colleo-e, 
school,  or   other  institution    of   learning;    and    all   persons  dis- 
abled by  bodily  infirmity,  or  over  sixty-five  years  of  age. 


The  exemption  is  a  personal  privi- 
lege, which  may  be  waived,  and  is 


not  a  ground  for  cballenere.    See  § 
'2777  and  note. 


Sec.  229.     Any  person  may  also  be  excused   from  serving  on  a  when  cxcurcL 
jury  when  his  ownjnterests  or  those  of  the  public  will  be  mate-  c*|f^"i632. 
rially  injured  by  h^s  attendance,  or  when  the  state  of  his  own    *     '^ 
health,  or  the  death,  or  the  sickness  of  a  member  of  his  family,  re- 
quires his  absence. 

That  jurors  have  been  excused  on 
their  own  statements,  not  under  oath, 
is  not  ground  of  objection  by  the  de- 
fendant, ^in  a  criminal  case,  and  he 


cannot  have  an  attachment  issued  to 
compel  the  attendance  of  those  so  ex- 
cused: The  State  r.  Ostrander,  18-435. 
448. 


Sec.  230.     Unless  the  judge  otherwise  orders,  jurors  shall  be  When  to  at- 
sunimoned  to  appear  at  ten  o'clock  a.  m.  of  the  second  day  of  the  f^!j?raiium^^^^ 
term,  at  which  time  they  shall  be  called  and  aFl  excuses  heard  and  ^'IV^\^k 
determined  by  the  court.     If  any  person  summoned   fail  to  appear    ****  '^ 
without  sending  a  sufficient  excuse,  the  court  shall  issue  a  rule 
returnable  at  that  or  the  succeeding  term,  requiring  him  to  ap- 
pear, and  show  cause  why  he  should  not  be  fined  for  contempt, 
and  unless  he  renders  a  sufficient  excuse  for  such  failure,  the  court 
may  fine  him  in  any  amount  not  exceeding  ten  dollars,  and  shall 
require  him  to  pay  the  costs,  and  stand  committed  until  the  fine 
and  chests  are  paid. 
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Number.  Sec.  231.     The  number  of  grand  jurors  shall  be  fifteen,  and  in 

c^5MiW2.  CO' n  ies  containing  less  than  fifteen  thousand 'inhabitants  as 
13  G.  A.  ch.  167,  si  o  .vn  by  the  last  preceding  census,  the  trial  jurors  shall  consist 
^  '  of  the  same  number,  unless  the  judge  otherwise  orders.     But  in 

counties  containing  a  greater  number  of  inhabitants,  the  number 
of  trial  jurors  shall  be  twenty-four. 
j^frore foat-*^*^      ^^^-  '^^^'     Should  there  not  be  the  number  of  trial  jurors  in  at- 
tend, tendance,  as  provided  in  the  preceding  section,  by  reason  of  a 
c.'4f?ri647.      failure  of  the  persons  summoned  to  attend,  or  because  excused  as 
provided  in  section  two  hundred  and  thirty  of  this  chapter,  the  re- 
quisite number  of  persons  to  supply  the  deficiency  shall  be  drawn 
in  the  same  manner  as  provided  in  section  two  hundred  and  forty 
and  two  hundred  and  forty-one  of  this  chapter.     The  persons  so 
>  drawn  shall  be  forthwith  summoned  to  appear,  and  serve  as  trial 

jurors  during  the  term. 
Discharge  of.  Sec.  233.  If,  in  the  judgment  of  the  court,  the  business  of  the 
term  does  not  require  the  attendance  of  all,  or  a  portion  of  the 
trial  jurors,  they,  or  such  portion  as  the  court  deems  proper,  may 
be  discharged.  Should  it  afterward  appear  that  a  jury  is  required, 
the  court  m^y  direct  them  to  be  resummoned,  or  empanel  a  jury 
from  the  bystanders. 
Jj^sts.  Sec.  234.     Two  jury  lists,  one  consisting  of  seventy-five  per- 

c.'oi,  J1633.  sons  to  serve  as  grand  jurors,  and  one  consisting  of  one  hundred 
and  fifty  persons  or,  in  counties  containing  more  than  twenty 
thousand  inhabitants,  of  two  hundred  and  fifty  persons,  to  serve 
as  trial  jurors,  and  composed  of  persons  competent  and  liable  to 
serve  as  jurors,  shall  annually  be  made  in  each  county  from  which 
to  select  jurors  for  the  year  commencing  on  the  first  day  of  Jan- 
uary. 

But  one  jury  list  of  petit  jurors  is 
contemplated^  from  which  the  juries 
for  both  the  district  and  circuit  courts 
are  to  be  drawn:  The  State  v.  Law- 
rence,  38-51. 

That  eighty-five  instead  of  seven- 


ty-five names  were  returned  from 
which  to  select  the  ^and  jury,  and 
the  extra  names  were  stricken  off  be- 
fore the  ^and  iury  was  drawn,  held, 
not  an  iiTe^ruIarity  :  The  State  v. 
Knight,  19-04. 


H^T2734  ^^^'  ^^^'     Should  there  be  less  than  the  required  number  of 

c' '51.' g  1634.      such  persons  in  any  county,  the  list  shall  comprise  all  those  who 
107?^'^.*^^*       answer  the  above  description  in  the  same  proportion. 
How  selected.        Sec.  236.     On  or  before  the  first  Monday  in  September  in  each 
C'lrficss       y^^**'  ^^®  county  auditor  shall  apportion  the  number  to  be  selected 
from  each  election  precinct,  as  nearly  as  practicable  in  proportion 
to  the  number  of  votes  poU-ed  therein  at  the  last  general  election, 
and  shall  deliver  a  statement  thereof  to  the  sheriff.  ^ 

Sheriff  to  serve      Sec.  237.     The  sheriff  shall  cause  a  written  notice  to  be  deliv- 
K?^/i?-6.  cred  to  one  of  the  judges  of  election  in  each  precinct  of  the 

c.  '61.  g  .6c6.      county,  on  or  before  the  day  of  the  general  election  in  each  year, 
informing  them  of  the  number  of  jurors  apportioned  for  the  ensu- 
ing year  to  their  respective  precincts. 
Dutv  of  Judge       Skc.  238.     The  judges  shall  thereupon  make  the  requisite  selec- 
^.\pS^-s.      tion,  and  return  lists  of  names  as  selected  to  the  auditor  with  the 
13G  i^ch^s^  returns  of  the  election,  and  in  case  the  judges  of  election  shall  fail 
ch-  ic7,*}4.    ' "  to  make  and  return  said  lists  as  herein  required,  the  county  can- 
vassers shall,  at  the  meeting  to  canvass  the  votes  polled  m  the 
county,  make  such  lists   for  the  delinquent  precincts,  and  the 
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auditor  shall  Ele  said  lists  in  his  office  and  cause  a  copy  thereof  to 
be  recorded  in  the  election  book. 


Brandt,  41-^93. 

No  formal  certificate  of  the  judges 
to  the  lists  80  returned  is  necessary, 
though  it  would  be  proper.  Where 
the  record  in  the  rocord  book  shows 
due  and  proper  selection,  the  presump- 
tion is  that  such  record  was  the  re- 
sult of  the  list  duly  made.  When  the 
law  has  been  substantially' complied 
with,  an  indictment  should  not  he  set 
aside  for  slight  irregularities  in  such 
matters:  The  State  v,  Aneahme,  15- 
44. 


A  failure  to  record  the  names  re- 
turned on  the  grand  jury  list  does  not 
invalidate  proceedings  of  the  grand 
jury  drawn  therefrom:  The  State 
V.  knight,  1^94. 

Where  the  judges  of  election  and 
county  canvassers  each  failed  to  make 
out  and  return  names  of  jurors  for 
one  election  precinct,  but  two  names 
were  supplied  by  the  board  of  super- 
visors, which  two  jurors,  however, 
were  not  drawn  upon  the  grand  jury, 
held,  that  the  irregularity  did  not  vi- 
tiate an  indictment:    The  State   v. 

Sec.  239.     Grand  jurors  shall  be  selected  for  the  first  term  in  Term  of  ser- 
the  year  at  which  jurors  are  required,  commencing  next  after  the  ^^^ 
first  day  of  January  in  each  year,  and  shall  serve  for  one  year,  c.'si.i  icsa. 
Trial  jurors  shall  be   selected  for  each  term  wherein  they  are  re-  c^^sl^*  ^' 
quired;  but  no  person  shall  be  required  to  attend  as  a  trial  juror 
more  than  two  terms  in  the  same  year,  and  in  counties  containing 
a  population  of  more  than  five  thousand  inhabitants^  it  shall  be  a 
cause  of  challenge  that  the  person  has  served  on  a  jury  in  a  court  challenge, 
of  record  within  one  year,  unless  he  be  a  member  of  the  regular  1^^-  ^  ^-  ^^' 
panel. 

That  a  juror  not  on  the  regular  |  one   year   is   cause   for   challenge : 
panel  has  served  on  the  jury  within  [  Barnes  v.  Town  of  Nelvton,  46-567. 

Sec.  240.     At  least  twenty  days  prior  to  the  first  day  of  any  Auditor  write 
term  at  which  a  jury  is  to  be  selected,  the  auditor,  or  his  deputy,  »*5^^- 
must  write  out  the  names  on  the  list  aforesaid  which  have  not  a  ^sijf^iwo. 
been  previously  drawn  as  jurors  during  the  year,  on  separate  bal-  J^^-  ^-^^^  ^g. 
lots,  and  the  clerk  of  the  district  court,  or  his  deputy,  and  sheriff,  ch;i67,'gG.' 
or  his  deputy,  having  compared  said  ballots  with  the  lists,  and  cor- 
rected the  same  if  necessary,  shall  place  the  ballots  in  a  box  pro- 
vided for  that  purpose* 

[As  amended  by  17th  G.  A.,  ch.  184,  inserting  the  words  **or  his  deputy*' 
after  "sheriff."] 


Before  the  section  was  amended, 
held,  that  it  not  bein^  provided  that 
the  deputy  sheriff  might  act  in  place 
of  the  sheriff,  a  drawing  in  which  he 


so  acted,  would  be  invalid:  Dutell  v. 
The  State,  4  Gr.  125;  The  State  v. 
Brandt,  41-593,  602. 


Sec.  241.  After  thoroughly  mixing  the  same,  the  clerk,  or  his  aerk  to  draw- 
deputy,  shall  draw  therefrom  the  requisite  number  of  jurors  to  Rf||^if§733 
serve  as  aforesaid,  and  shall,  within  three  days  tnereaft^r,  issue  a  fj/|MSiwi. 


1W3. 


precept  to  the  sheriff,  commanding  him  to  summon  the  said  jurors  gG.A.ch.  5 
to  appear  before  the  court  as  provided  in  section  two  hundred  and  l]^"^'  ^*  ^^'* 
thirty  of  this  chapter. 

Sec.  242.     The  sheriff  shall  immediately  obey  such  precept,  sheriff  to  serve. 
and,  on  or  before  the  day  for  the  appearance  of  said  jurors,  must  5;4Lf*i644. 
make  return  thereof,  and  on  failure  to  do  so,  without  sufficient 
cause,  is  liable  to  be  fined  for  a  contempt  in  any  amount  not  ex- 
ceeding fifty  dollars. 

Service  of  nrecept  may  be  made  by  I  appointed  under  §  341 :    The  State  v. 
deputy  fiheris  and  special  constables  |  Arthur,  39-631. 
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SECURITIES  AND   INVESTMENTS. 


[Title  III. 


Grand  jurors  to 
attend. 
K.  §  2736.  ^ 
C. '51.  §1646. 


When  precept 
is  set  aside. 
K.  i  2738. 


In  pa>Tnent 
of  jurors. 
R.  f  2730. 
C.  '51.  2  1619. 

Auditor  to  is- 
sue warrant 
on  clerk's  ccr- 
tiiicatc 


Sec.  243.  Except  when  required  at  a  special  term  which  has 
been  called  in  vacation,  the  grand  jury  need  not  be  summoned 
after  the  first  term,  but  must  appear  at  the  next  terra  without 
summons,  under  the  same  penalty  as  though  they  had  been  regu- 
larly summoned. 

Sec.  244.  Where,  from  any  cause,  the  persons  summoned  to 
serve  as  grand  or  trial  jurors  fail  to  appear,  or  when  from  any 
cause  the  court  shall  decide  that  the  grand  or  trial  jurors  have 
been  illegally  elected  or  drawn,  the  court  may  set  aside  the  pre- 
cept under  which  the  jurors  were  summoned,  and  cause  a  precept 
to  be  issued  to  the  sheriff  commanding  him  to  summon  a  sufficient 
number  of  persons  from  the  body  of  the  county,  to  serve  as  jurors 
at  the  term  of  court  then  being  holden,  which  precept  may  be 
made  returnable  forthwith,  or  at  some  subsequent  day  of  the  term, 
in  the  discretion  of  the  court. 


This  section  does  not  apply  to  cases 
where  a  sufficient  number  of  prand 
jurors  fail  to  appear  as  contemplated 
in  §4256:  The  State  v.  Fierce,  6- 
2^1. 

Wb'^re  the  list  of  jurors  was  acci- 
dentally destroyed,  it  Wivs  held  proper 
for  the  court  to  order  a  new  precept. 
Under  such  precept,  commanding  the 
sheriff  to  summon  a  new  jury  from 


the  body  of  the  county,  held,  that  a 
jury  taken  from  ten  out  of  twenty 
townships  in  the  county  was  sufficient: 
The  State  v.  Arthur,  ;;i9-63l. 

The  fact  that  the  jury  is  filled  up 
by  per>ons (Specially  summoned,  is  not 
a  valid  gi'ound  of  objection  when  no 
abuse  ot  discretion  on  the  part  of  the 
court  is  shown:  Emerick  v.  Sloan, 
18-lti9. 


Sec.  245.  At  the  close  of  each  term  the  clerk  of  the  court 
must  make  out  a  certificate  to  each  juror  of  the  amount  to  which 
he  is  entitled  for  his  services,  which  certificate  shall  authorize  the 
county  auditor  to  issue  a  warrant  to  each  juror  for  the  said  amount 
on  the  county  treasurer  without  the  same  being  audited  by  the 
board  of  supervisors. 

[The  original  section  repealed  and  the  foregoing  substituted;  15  G.  A., 
ch.  16.] 


CHAPTER  11. 


Form  of. 
R.  ?  4113. 
C.  'bl,  I  2C05. 

For  whose 
benefit. 
R.i4114. 
C.  ^1, 1 2506. 


OF  SECURITIES  AND  INVESTMENTS. 

Section  246.  Whenever  security  is  required  to  be  given  by 
law,  or  by  order  on  judgment  of  a  court,  and  no  particular  mode 
is  prescribed,  it  shall  be  by  bond. 

Sec.  247.  Such  security,  when  not  otherwise  directed,  may,  if 
for  the  benefit  of  individuals,  be  given  to  the  party  intended  to  bo 
thereby  secured.  If  in  relation  to  the  public  matters  concerning 
the  inhabitants  of  one  county  or  part  of  a  county,  it  may  be  made 
payable  to  the  county;  if  concerning  the  inhabitants  of  more 
than  one  county,  it  may  be  made  payable  to  the  state.  But  a 
mere  mistake  in  these  respects  will  not  vitiate  the  security. 

The  giving  of  a  bond  to  the  **  peo- 1  mistake  as  to  vitiate   the  security  : 
pie  of  Woodbury  county,"  instead    C^Ww  r,  fi(w^•t;i5,  U-329* 
of  to  the  county,  held  not  such  a| 


Digitized  by 


Google 


Chap.  11.]  securities  and  investments.  65 

I  ■  I ; 

Sec  248.     No  defective  bond  or  other  security,  or  affidavit,  in  Remedy  when 
anv  case,  shall  prejudice  the  party  giving  or  making  it,  provided  u^^^^ie^* 
it  be  so  rectified  within  a  reasonable  tirae   after  the  defect  is  dis-  c.'o],g2ju. 
covered,   as  not  to  cause  essential  injury  to  the  other  party. 


So  held  in  case  of  appeal  bond  on 
appeal  from  the  county  court:  Mitch- 
til  V,  Gojf,  18-424,  and  held  applica- 


ble to  a  bond  on  appeal,  from  a  justice 
of  the  peace:  Brock  r.  Manatt,  1- 
128. 


Sec.  249.     The  surety  in  every  bond  provided  for  by  this  code  Surety:  resi- 
must  be  a  resident  of  this  state,  and  worth  double  the  sum  to  be  R^SVini*^**^*^' 
secured  beyond  the  amount  of  his  debts,  and  have  property  liable 
to  execution  in  this  state  equal  to  the  sum  to  be  secured.     Where 
there  are  two  or  more  sureties  in  the  same  bond,  they  must,  in  the 
agjrregate,  have  the  qualification  prescribed  in  this  section. 

Sec.  250.     The  officer  whose  duty  it  is  to  take  a  surety  in  any  Officer  may  re- 
bond  provided  for  by  this  code,  shall  require  the  person  oflPered  as  ^"'^  ^^*" 
surety  to  make  affidavit  of  his  qualification,  which  affidavit  may  1^-2  4125. 
he  made  before  such  officer  or  other  officer,  authorized  to  admin- 
ister oaths.     The  taking  of  such  an  affidavit,  shall  not  exempt  the 
officer  from  any  liability  to  which  he  might  otherwise  be  subject 
for  taking  insufficient  security. 

Taking  the  affidavit  of  a  surety   Hubbard  r.  SwHzer,  47-681. 


does  not  exempt  an  officer  from  liabil- 
ity for  accepting  insufficient  security: 


As  to  affidavit  required  from  surety 
on  stay  bond,  see  §  3062. 


Sec.  251.     Where  investments  of  money  are   directed  to  be  investments: 
made,  and  no  mode  of  investment  is  pointe4  out  by  statute,  they  r^?4^\5*^®- 
must   be  made  in  the  stocks  or  bonds  of  this  state,  or  of  those  of  c.''51,2  2jol 
the  United  States,  or  upon   bond  or  mortgage  of  real  property  of 
the  clear  unincumbered  value  of  at  least  twice  the  investment. 

Sec.  252.     When  such  investment  is   made   by   order  of  any  when dis- 
court,  the  security  taken  shall  in  no  case  be  discharged,  impaired,  r^^^j^JJ" 
or  transferred,  without  an  order  of  the  court  to  that  effect  entered  c' '51,  g  ijos. 
on  the  minutes  thereof. 

Sec.  253.    The  clerk  or  other  person  appointed  in  such  cases  to  Re-invc«tment. 
make  the  investment,  must  receive  all  moneys  as  they  become  due  i^-,^4ii7. 
thereon,  and  apply  or  reinvest  the  same  under  the  direction  of  the    *  ** '  ^     ^' 
court,  unless  the  court  appoint  some  other  person  to  do  such  acts. 

Sec.  254.     Once  in  each  year,  and  oftener  if  required  by  the 
court,  the  person  so  appointed  must,  on  oath,  render  to  the  court  rendero'i!^^**^" 
an  account  in  writing  of  all  moneys  so  received  by  him,  and  of  the  n;4i^^^- 
application  thereof.  »«   >  • 

Sec.  255.    When  it  is  admitted  by  the  pleading  or  examination 
of  a  party  that  he  has  in  his  possession,  or  under  his  control,  any  ^^pl?[y  oriii- 
money  or  property  capable  of  delivery,  which  is  in  any  degree  the  ^am*'"'"'*^ 
subject  of  litigation,  and  which  is   held  by  him  as  trustee  for 
another  party,  the  court,  or  judge  thereof,  may  order  the  same  to 
be  deposited  in  the  office  of  the  clerk,  or  delivered  to  such  party 
with  or  without  security,  subject  to  the  farther  direction  of  the 
court;  or  may  order  such  money  to  be  deposited  in  a  bank  with  „        id     t 
the  consent  of  the  parties  in  interest,  to  the  credit  of  the  court  in      ^  P"    °" 
which  the  action  is  pending,  and  the  same  shall  be  paid  out  by 
such  bank,  only  upon  the  check  of  the  clerk  annexed  to  the  certi- 
fied order  of  the  court  directing  such  payment. 
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NOTABIE8  PUBLIC.' 


[Title  III. 


Obcdlxjnce 
compelled, 
li.  g  mi. 


Fheiff :  power. 
It.  i  ;ui8. 


Sec.  256.  Whenever  a  court,  or  judge,  in  the  exercise  of  its  or 
his  authority,  has  ordered  the  deposit  or  delivery  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides  pun- 
ishing the  disobedience,  may  make  an  order  requiring  the  sheriff 
to  take  the  money  or  property,  and  dej>osit  or  deliver  it  in  con- 
formity with  the  directions  of  the  court  or  judge. 

Sec.  257.  The  sheriff  has  the  same  power  in  such  cases  as  when 
acting  under  an  order  for  the  delivery  of  personal  property. 


OHAPTEE  12. 


OF  NOTARIES  PUBUa 

For  what  tiine       SECTION  258.     The  governor  may  appoint  and  commission  one 
?L?^i^?^        or  more  notaries  public  in  each  county,  and  may  at  any  time  re- 
a  51,  §  78.  ^       voke  such  appointment.     The  commissions  of  all  notaries  public 
\  heretofore,  or  hereafter,  issued  prior  to  the  fourth  day  of  July, 
A.  D.  1876,  shall  expire  on  that  day,  and  commissions  subse- 
quently issued  shall  be  for  no  longer  period  than  three  years,  and 
all  sucn  commissions  sliall  expire  on  the  fourth  day  of  July  in  the 
same  year.     Th*>  secretary  of  state  shall,  on  or  before  the  first  day 
of  June,  A.  D.  1876,  and  every  three  years  thereafter,  notify  each 
notary  when  his  commission  will  expire. 


A  notary  public  is  a  public  officer, 
and  the  acts  of  one  who  is  such,  de 
facto f  though  not  de  jure,  cannot 
"be  collaterally  assailed;  therefore 
held,  that  a  deposition  taken  by  a  de 


What  done  be- 
fore commis- 
sion issncd. 
U.  ?  1 197, 100, 
207-9. 
C.  'ol,  \  80. 
l2G.A.ch.W. 


facto  notary  could  not  be  suppressed 
on  the  ground  that  such  notary  bad 
not  qualified  as  required  by  law: 
Keeney  v.  Leas,  14r-464. 


Sbc.  259.  Before  any  such  commission  is  delivered  to  the  per- 
son appointed,  he  shall: 

1.  Procure  a  seal  on  which  shall  be  engraved  the  words  "  nota- 
rial seal "  and  "  Iowa,"  with  his  surname  at  length,  and  at  least 
the  initials  of  his  christian  name; 

2.  Execute  a  bond  to  the  state  of  Iowa  in  the  sum  of  five  hun- 
dred dollars,  conditioned  for  the  true  and  faithful  execution  of  the 
duties  of  his  office,  which  bond  shall  be  approved  by  the  clerk  of 
the  district  court  of  the  proper  county; 

3.  Write  on  said  bond,  or  a  paper  attached  thereto,  his  signa- 
ture, and  place  thereon  a  distinct  impression  of  his  official  seal; 

4.  File  such  bond  with  attached  papers,  if  any,  in  the  office  of 
the  secretary  of  state; 

5.  Remit  to  such  secretary  the  fee  required  by  law; 

When  the  secretary  of  state  is  satisfied  that  the  foregoing  par- 
ticulars have  been  fully  complied  with,  he  shall  deliver  the  com- 
mission to  the  person  appointed. 


Although  the  statute  does  not  in 
teiTas  prescribe  that  the  acts  of  the 
notary  shall  be  authenticated  by  his 
seal,  there  could  have  been  no  other 
purpose  in  requiring  him  to  procure  a 
seal,  and  held  that  a  w^er  with  the 
name,  &c.,  of   the   notary   written 


thereon  was  not  a  sufficient  authenti- 
cation :  Stephens  v.  Williams,  46-540, 
and  see  notes  to  §  268. 

The  acts  of  the  notary  should  be 
authenticated,  both  by  his  seal  and 
his  signature:  Tunis  v.  Withrow,  10 
-305. 
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Sec.  260.  When  the  secretary  of  state  delivers  the  commission  Secr^^na 
to  the  f>erson  appointed,  he  shall  make  a  certified  copy  thereof  and  ^^  ^^^ 
forward  the  same  to  the  clerk  of  the  district  court  of  the  proper 
county,  who  shall  file  and  preserve  the  same  in  his  office,  and  it 
shall  be  deemed  sufficient  evidence  to  enable  such  clerk  to  certify 
that  the  person  so  commissioned  is  a  notary  public  during  tha 
time  such  commission  is  in  force. 

Skc.  261.     Should  the  commission  of  any  person  appointed  no-  Revocation. 
tary  public  be  revoked  by  the  governor,  the  secretary  of  state 
shall  immediately  notify  such  person,  and  the  clerk  of  the  district 
court  of  the  proper  county,  through  the  mail. 

Sec.  262.  -  Each  notary  is  invested  with  the  powers  and  shall  g^Yige; 
perform  the  duties  which  pertain  to  that  office  by  the  custom  and  c.'li,  t sl 
law  of  merchants. 

Acts  of  notary,  how  authenticated:  |  see  notes  to  §  259. 

Sec.  263.     Every  notary  public   is   required   to   keep  a  true  Keep  record  of 
record  of  all  notices  given   or  sent  by  him,  with  the  time  and  r^^i^.^"^ 
manner  in  which  the  same  were  given  or  sent,  and  the  names  of  ^'-  ^i»  i^- 
all  the  parties  to  whom  the  same  were  given  or  sent,  with  a  copy 
of  the  instrument  in  relation  to  which  the  notice  is  served,  and  of 
the  notice  itself. 

Sec.  26-i.     On  the  death,  resignation,  or  removal  from  office  of  vacncy.  mv 
any  notary,  his  records,  with  all  his  official  papers,  shall,  within  SSsfted-^^^whcn 
three  months  therefrom,  be  deposited  in  the  office  of  the  ol»*rk  of  ^m* 
tho  district  court  in  the  county  for  which  such  notary  shall  have  ^-'^^'^ss. 
been  appointed;  and  if  any  notary,  on  his  resignation  or  removal, 
neglects  for  three  months  so  to  deposit  them,  he  shall  be  held 
guilty  of  a  misdemeanor  and  be  punished  accordingly,  and  be 
liable  in  an  action  to  any  person  injured  by  such  neglect;  and  if 
an  executor  or  administrator  of  a  deceased  notary  willfully  neg- 
lects for  three  months  after  his  acceptance  of  that  appointment, 
to  deposit  the  records  and  papers  of  a  deceased  notary  which  came 
into  his  hands,  in  said  clerk's  office,  he  shall  be  held  guilty  of  a 
misdemeanor  and  punished  accordingly. 

Sec.  265.     If  a  notary  remove  his  residence  from  the  county  Removal:    rcs- 
for  which  he  was  appomted,  such  removal  shall  be  taken  as  a  ^^^* 
resignation.  c'Ai,  g  86. 

Sec.  266.     Each  clerk  aforesaid  shall  receive  and  safely  keep  D^ty  of  clerk. 
all  such  records   and   papers  of   the   notary  in  the  cases  above  R? 204. 
named,  and  shall  give  attested  copies  of  them  under  the  seal  of   * 
his  court,  for  which  he  may  demand  such  fees  as  by  law  may  be 
allowed  to  the  notaries,  and  such  copies  shall  have  the  same  effect 
as  if  certified  by  the  notary. 
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COMMBSIONEES  m  OTHER  STATES.  [TlTLE  III. 


CHAPTEE13. 


OF  COMMISSIONERS  IN  OTHER  STATES. 

now  appoint-  Section  267.  The  governor  may  appoint  and  commission  in 
i3(jJLck'44,2L  ^^^^  ^^  *^®  United  States  and  territories,  one  or  more  commis- 
sioners, to  continue  in  office  for  the  term  of  three  years  from  the 
date  of  commission,  unless  such  appointment  shall  be  sooner 
revoked  by  the  governor;  such  commissioners,  when  qualified  as 
hereinafter  provided,  shall  be  empowered  to  administer  oaths, 
take  depositions  and  affidavits  to  be  used  in  the  courts  of  this 
state,  and  to  take  acknowledgments  or  proof  of  deeds  and  other 
instruments  to  be  recorded  and  used  in  this  state. 
Real.  Sko.  268.     Each   commissioner,   exercising  the  authority  con- 

i3G,*A^c?ii4;  ferred  upon  him  by  this  chapter,  shall  have  an  official  seal,  on 
which  shall  be  engraved  the  words  ''Commissioner  for  Iowa," 
with  his  surname  at  length,  and  at  least  the  initials  of  his  christian 
name;  also  the  name  of  the  state  in  which  he  lias  been  commis- 
sioned to  act,  which  seal  must  be  so  engraved  as  to  make  a  clear 
impression  on  wax  or  wafer. 


The  certificate  of  such  coiumission- 
er  held  not  to  be  sufficiently  authen- 
ticated by  his  seal,  when  the  word 
**  Iowa  "  was  written  in  the  body  of 


KfTecfrofsiff- 
imture  and 
veal. 

13G.A.c1l44, 
io. 


Compensation. 
Same.  1 6. 


EfTect  of  local 
acts. 
Same.  2  2. 


Qoallficatlon. 
Same.  2  8. 


the  seal  instead  of  being  impressed 
upon  the  painT  as  here  c(»nteni plated : 
Gage  v.  D.  dt  P.  R.  Co.  Il-;il0,  and 
see  notes  to  §  259. 


Sec.  269.  A  signature  and  impression  of  such  seal  of  any  com- 
mi^ioner,  qualified  as  herein  provided,  and  corresponding  with 
that  on  file  in  the  office  of  the  secretary  of  state,  shall  bo  (Mititlcd 
to  the  same  credit  as  evidence  in  the  courts  and  public  offices  of 
this  state,  as  the  signature  and  seal  of  a  clerk  of  the  district  court 
or  notary  public  of  this  sta,te. 

Sec.  270.  Such  commissioner  is  authorized  to  demand  for  his 
services  the  same  fee  as  may  be  allowed  for  similar  services  by  the 
laws  of  the  state  in  which  he  is  to  exercise  his  office. 

Sec.  271.  Oaths  administered  by  any  such  commissioner,  affi- 
davits and  depositions  taken  by  him,  and  acknowlodg  !)(Mits  as 
aforesaid  certified  by  him  over  his  official  signature  and  seal,  are 
made  as  efl^ectual  in  law  to  all  intents  and  purposes,  as  if  done 
and  certified  by  a  clerk  of  the  district  court  or  justice  of  the  peace 
of  this  state. 

As  to  the  requisites  of  the  seal,  see  |  §  268  and  notes. 

Sec.  272.  Before  such  commissioner  can  perform  any  of  the 
duties  of  his  office,  he  is  required  to  take  and  subscribe  an  oath 
that  he  will  support  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  Iowa,  and  that  he  will  faithfully  per- 
form the  duties  of  such  office;  which  oath  shall  be  taken  and 
subscribed  before  some  judge  or  clerk  of  a  court  of  record  in  the 
state  in  which  the  commissioner  is  to  exercise  his  appointment, 
and  certified  under  the  hand  of  the  person  taking  it,  and  the  seal 
of  his  court,  or  before  a  duly  authorized  commissioner  for  Iowa, 
resident  in  said  state,  which  certificate  shall  be  filed  in  the  office 
of  the  secretary  of  state  of  this  state,  and  on  which  shall  be  the 
'official  signature  and  a  clear  impression  of  the  official  seal  of  such 
commissioner. 
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Sbc.  273.     The  secretary  of  state,  upon  the  reception  of  the  Duty  of  sec- 
certificate  as  provided  in  section  two  hundred  and  sixty-nine  of  sam^g^i^^'^ 
this  chapter,  shall  examine  the  same,  and  if  this  chapter  has  been 
strictly  complied  wj'th,  it  shall  be  his  duty  to  forward  to  said  com- 
missioner a  certificate  properly  attested,  that   he  has  been  duly 
commissioned   as  a   commissioner  for  Iowa;  and  that  he  is  duly 
qualified  as  required  by  the  laws  of  Iowa  authorizing  the  appoint- 
ment of  commissioners  in  other  states;  and  it  shall  be  the  further  , 
duty  of  the  secretary  of  state  to  forward  a  duplicate  of  said  cer- 
tificate to   the  secretary  of  the  state  in  which  said  commissioner 
inay  have  been  appointed. 

Sec.  274.  The  secretary  of  state  shall  cause  to  be  published  L^t  of  to  bo 
with  the  session  laws  of  each  general  assembly,  a  full  and  com-  i^o.  ^li' 
plete  list  of  all  commissioners,  for  Iowa  who  are  duly  qualified, 
and  whose  commissions  do  not  expire  on  or  before  the  fourth  day 
of  July  of  the  year  in  which  such  publication  is  made,  which  list 
shall  give  the  post  office  address,  date  of  qualification,  and  date 
of  expiration  of  the  commission  of  each  commissioner. 

Sec.  275.  Commissioners  of  the  like  nature  appointed  in  this  £jJ^one^^o""' 
state,  under  the  authority  of  any  other  of  the  United  States  or  other  states  in 
territories,  are  hereby  invested  with  the  authority  of  a  justice  of  fi^!^e!'^^o. 
the  peace  to  issue  subpoenas,  requiring  the  attendance  of  wit- 
nesses before  them  to  give  their  testimony  by  disposition  or  affi- 
davit, in  any  matter  in  which  such  deposition  or  affidavit  may  be 
taken  by  the  law  of  such  other  state,  and  they  are  also  authorized 
to  adminster  oaths  in  any  matter  in  relation  to  which  they  are 
required  or  permitted  by  such  law  of  the  other  states;  and  false 
swearing  in  such  cases  is  hereby  made  subject  to  the  penal  laws 
of  this  state  relating  to  perjury;  provided  that  such  commissioner 
shall  cause  to  be  filed  in  the  office  of  the  secretary  of  state  a  cer- 
tificate of  the  secretary  of  the  state  or  territory  for  which  he  claims 
to  act,  that  he  is  properly  appointed  and  qualified  as  required  by 
the  laws  of  said  state,  and  has  in  his  possession  a  certibcate  that 
this  section  has  been  complied  with. 

SEa  276.     The  secretary  of  state  shall  keep  in  his  office  a  com-  ^^^  °^^^ 
plete  record  of  all  appointments  made  by  the  governor,  pursuant  K  kept!° 
to  the  provisions  of  this  chapter.  Same.  2 13. 


0HAPTEE14. 

OF  THE  ADMINISTBATION  OF  OATHS. 

Section  277.    The  following  officers  are  authorized  to  admin-  who  author- 
ister  oaths,  and  take  and  certify  the  acknowledgment  of  instru-  ^®^g  201  isi3, 
nients  in  writing:  2684.3201'.^ 

Each  judge  of  the  supremo  court;  iswhsJi!^'^' 

Each  judffe  of  the  district  court!  HS-  4*  *^^-  ^,-.« 

-n.      V   "I     J  r  XL         •         •..  A.  13G.  A.ch.US. 

Each  judge  of  the  circuit  court  5 
The  clerk  of  the  supremo  court; 


Digitized  by 


Google 


60  ADMINISTEATION  OP  OATHS,  [TiTLE  lU. 

Each  clerk  of  the  district  court  as  such,  or  as  clerk  of  the  cir- 
cuit court; 

Each  deputy  clerk  of  the  district  and  circuit  courts; 

Each  county  auditor; 

Each  deputy  county  auditor; 

Each  sheriff  and  his  deputies,  in  cases  where  they  are  author- 
ized by  law  to  select  commissioners  or  appraisers,  or  to  empanel 
jurors  for  the  view  or  appraisement  of  property,  or  are  directed  as 
an  official  duty  to  have  property  appraised,  or  take  the  answers  of 
garnishees; 

Each  justice  of  the  peace  within  his  county; 

Each  notary  public  within  his  county; 

The  governor  of  the  state,  the  secretary  of  state,  the  auditor  of 

state,  and  the  treasurer  of  state,  are  authorized  to  administer  oaths 

in  any  matter  pertaining  to  the  business  of  their  respective  offices, 

,    or  that  may  come  before  them  for  consideration  and  action  as 

members  of  the  executive  council. 

[As  amended  by  adding  the  last  sentence;  18th  G.  A.,  eh.  62.] 

Rf'^iS?*^"'  Sec.  278.     Persons  conscientiously  opposed  to  swearing  may 

c. '51,  {980,        affirm,  and  shall  be  subject  to  the  penalties  pf  perjury  as  in  case 
of  swearing. 
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TITLE   IV. 

RELATING  TO  COUNTY,  TOWNSHIP,  TOWN,  AND  CITY 
GOVERNMENT. 


CHAPTER  1. 

OP   COUNTIES. 

Section  279.     Each  county  is  a  body  corporate  for  civil  and  Bodycorpor- 
political  purposes  only,  and  as  such  may  sue  and  be  sued;  shall  fj®^ 22?!*^*^'^ 
keep  a  seal  such  as  provided  by  law;  may  acquire  and  hold  prop-  C.  '5i.  ^ja. 
erty  and  make  all  contracts  necessary  or  expedient  for  the   man- 
agement,  control,  and  improvement  of  the  sam^;  and,  for  the 
better  exercise  of  its  civil  and  political  powers,  may  make  any 
order  for  the  disposition  of  its  property,  and  may  do  such  other 
acts  and  exercise  such  other  powers  as  may  be  allowed  by  law. 


Althoujrh  clothed  with  corporate 
powers,  counties  stand  low  down  in 
the  scale  of  corporate  existences,  and 
ure  reckoned  as  quasi  corporations, 
as  distinguished  from  municipal  cor- 
porations, and  they  are  held  to  a 
much  less  extended  liability  than  the 


latter.  They  are  not  liable  to  an 
action  by  a  private  party  for  negU- 
Rrence  of  their  officers  in  respect  to 
highways,  unless  the  statute  has  ex- 
pressly created  such  liability:  Soper 
V.  Ueniy  Co.,  2^-264. 


Sec.  280.     Counties  bounded  by  a  stream  or  other  water,  have  jurisdiction 
concurrent  jurisdiction    over   the    whole    of    the   waters    lying  R.  g  2ija. 
between  them.  ^'  ^^•^^•• 


EE-LOCATION COUNTY  SEAT. 


Sec.  281.  Whenever  the  citizens  of  any  county  desire  a  re-  County  ?cat  rc 
location  of  their  county  seat,  they  may  petition  their  board  of  9  GJLch. 49. 2 1. 
supervisors  respecting  the  same  at  any  regular  session. 


sion :    Ellis  v.  Board  of  Supervisors, 
d^c,  40-301. 


It  ir  not  error  for  the  board  to  re 
fuse  to  entertain  a  petition  of  this 
kind,  presented  at  an  adjourned  ses- 

Sec.  282.     Such  petition  shall  designate  the  place  at  which  the  petition  for 
petitioners  desire  to  have  the  county  seat  re-located,  and  shall  be  same,  jg 2,  3. 
signed  by  none  but  legal  voters  of  said  county,  and  shall  be 
accompanied  by  affidavits  sufficient  to  satisfy  said  board  that  the 
signers  are  all  legal  voters  of  said  county,  and  that  the  signatures 
on  said  petition  are  all  genuine. 

Sec.  283.     Remonstrances,  signed  by  legal  voters  of  the  county  Remonstnm- 
only,  and  verified  in  like  manner  as  the  petition,  may  also  be  pre-  g^l^i^ 
sented  to  the  board.     If  the  same  persons  petition  and  remon-         '* 
strate  they  shall  be  counted  only  on  the  remonstrance,  and  if  a 
greater  number  of  legal  voters  re tnon strate  against  the  re-locAtion 
than  petition  for  it,  no  election  shall  be  ordered. 
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[Title  IV. 


No  other  papers,  except  petition 
and  remonstrance,  are  to  be  consid- 
ered. A  re  petition  is^  not  authoriz- 
ed, and  names  appearing:  both  on  re- 
mon.strance  and  re- petition  are  to  be 
counted  on  the  remonstrance :  Loomis 


V.  Bailey,  45-400- 
Th' se    si^nin^    petition,    remon- 
strance  and   re-petition   should    bo 
counted  as  remonstrants:    Jamison 
V,  Board  of  Supervisors j  d^c,  47-383. 


Notice:  publica-      Sec.  284.    Sixty  days  notice  of  the  presentation  of  such  petition 

Same,  2  5.         shall  be  given  by  three  insertions  in  a  weekly  newspaper,  if  there 

be  one  printed  in  the  county;  if  no  paper  be  therein  printed,  by 

posting  the  same  in  every  township  in  the  county  and  on  the  door 

of  the  court-house  therein. 


The  notice  is  sufficient  if  the  first 
of  the  three  insertions  is  sixty  dajrs 
before  the  presentation  of  the  peti- 
tion: Bennett  v,  HetheHngton,  41- 
142. 


The  grivingr  of  notice  is  not  juris- 
dictional, and  a  failure  therein  will 
not  invalidate  the  election:  Dishon 
V.  Smith,  10-212. 


bu  taken. 
Hame,24. 


whcnvotomay      Sec.  285.     Upon  the  presentation  of  such  a  petition,  signed  by. 

.       ^—  g^  least  one-half  of  all  the  legal  voters  in  the  county  as  shown  by 

the  last  preceding  census,  if  the  notice  hereinbefore  prescribed  shall 
have  been  given,  the  board  shall  order  that  at  the  next  general 
election  a  vote  shall  be  taken  between  said  place  and  the  existing 
county  seat,  and  shall  require  a  constable  of  each  township  in  the 
county  to  post  notices  of  such  order  in  three  public  places  in  such 
township  at  least  fifty  days  before  said  election,  and  shall  also 
publish  a  notice  of  such  election  in  some  newspaper,  if  there  bo 
one  published  in  the  county,  for  four  consecutive  weeks,  the  last 
publication  to  be  at  least  twenty  days  before  said  election. 

An  election  should  not  be  ordered 
if  the  number  of  remonstrants  ex- 


ceeds the  number  of  petitioners  who 
have  not  sifirned  the  remonstrance: 
Loomis  V.  Bailey,  45-400;  nor  unless 
the  number  of  petitioners  who  have 
not  signed  the  remonstrance  exceeds 
one-half  of  the  legal  voters,  &c.  § 
283  is  a  limitation  or  qualification  of 
this  section:  Dxiffees  v,  Sherman, 
48-287. 

The  provision  as  to  posting  notices 
is  directory,  and  a  failure  to  comply 
therewith  will  not  render  an  election 
invalid:    Dishon  v.  Smith,  10-212. 

The  decision  of  the  board  upon  the 


sufficiencv  of  the  petition  and  notice 
is  ^judicial,  and  is  conclusive,  until  set 
aside  in  some  method  provided  for 
direct  rv?view:  Baker  v.  Board  of 
Supervisors,  drc,  40-226;  Bennett  v. 
Hetfierington,  41-142. 

The  limitation  provided  in  §  8224 
upon  the  time  within  which  an  ac- 
tion by  certiorari  to  correct  an  error 
of  the  board  in  holding  a  petition 
sufficient,  may  be  broug-ht,  commf»n- 
ces  to  run  only  from  the  time  the 
board  order  an  election,  and  not  from 
the  time  they  decide  that  the  petition 
is  sufficient:  Jamison  v.  Board  if 
Supervisors,  dc,  47-(>88,  391. 


How  conduct- 
ed. 
Same,  H  6, 7. 

Removal  ot 


Sec.  286.  Such  election  shall  be  conducted  as  elections  for 
county  officers.  The  ballot  shall  state  that  it  was  cast  for  the 
county  seat  and  name  the  place  voted  for. 

Sec.  287.  If  the  point  designated  in  the  petition  obta:n  a 
majority  of  all  the  votes  cast,  the  board  of  supervisors  shall  make 
a  recora  thereof,  and  declare  the  same  to  be  the  county  seat  of 
said  county,  and  shall  remove  the  records  and  documents  thereto 
as  early  as  practicable  thereafter. 


The  result  of  the  election  may  be 
declared  and  record  thereof  made  at 
a  special  meeting:  Cole  v.  Board  of 
Supervisors,  (frc,  11-552. 

Where  fraud  or  illegality  in  the 
election,  &c.,  are  alleged,  an  injunc- 


tion will  be  prranted  to  prevent  the 
removal  of  the  records,  and  the  va- 
lidity of  the  election  will  be  tried : 
SweaU  V.  Faville,  2:3-321,  327;  Bice  v. 
Smith,  9-570. 
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Sec.  288.     The  vote  for  re-location   above  provided  for,  shall  How  oflen. 
not  take  place  in  any  county  oftener  than  once  in  three  years.         tame.  8  2. 

The  rght  to  a  new  election  at  the  question  by  injunction  or  otherwise, 
expifMtion  of  three  years,  does  not  the  validity  of  an  election  (o  remove: 
deprive  parties  of  the  right  to  call  in   Siceatt  v,  Faville,  23-821,  b27. 

BONDED   INDEBTEDNESS. 

Sec.  280.     In    any  county  the   outstanding   indebtedness  of  wiicn  bonds 
which,  on  the  first  day  of  January,  1880,  exceeded  the  sum  of  five  i3G.!^"h.^i. 
thousand  dollars,  the  board  of  supervisors,  by  a  vote  of  two-thirds  ^^ 
of  all  the  members  thereof,  are  empowered,  if  they  deem  it  for  the 
public  interest,  to  fund  the  same  and  issue  bonds  of  the  county 
therefor,  in  sums  not  less  than  one  hundred  dollars,  nor  more  than 
one  thousand  dollars  each,  having  not  more  than  ten  years  to  run, 
and  bearing  a  rate  of  interest  not  exceeding  seven  per  cent,  per 
annum,  payable  semi-annually,  which  bonds  shall  be  substantially 
in  the  following  form: 


No 

The  county  of in  the  state  of  Iowa,  for  value 

received,  promises  to  pay or  order,  at  the  office 

of  the  treasurer  of  said  county  in on  the  first 

day  of 18 . . . . ,  or  at  any  time  before  that  date, 

at  the  pleasure  of  the'county,  the  sum  of dollars, 

with  interest  at  the  rate  of per  cent,  per  annum,  payable 

at  the  office  of  said  treasurer  semi-annually,  on  the  first  days  of 
and in  each  year  on  presen- 
tation and  surrender  of  the  interest- coupons  hereto  attached.  This 
bond  is  issued  by  the  board  of  supervisors  of  said  county  under 

the  provisions  of  chapter of  the  code  of  Iowa,  and 

in  conformity  with  a  resolution  of  said  board,  dated day 

of 18.... 

In  testimony  whereof,  the  said  county  by  its  board  of  super- 
visors, has  caused  this  bond  to  be  signed  by  the 
chairman  of  the  board,  and  attested  by  the  audi- 
tor, with  the  county  seal  attached,  this 

day  of 18 ... . 


Fonn  of  bond. 


<     SEAL     I 


Attest: 


Chairman  of  board  of  supervisors. 


Auditor . 


And  the  interest  coupon  shall  be  in  the  following  form: 

$ the   treasurer   of county,  Iowa,  will 

pay  the  holder  herereof,  on  the day  of 18 ... . 

at  his  office  in dollars,  for  interest  on  county 

bond  No ,  issued  under  provisions  of  chapter of 

the  code  of  Iowa. 


County  Auditor. 
[As  amended,  see  note  to  next  section.] 
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Tbe  validity  of  negotiable  bonds, 
issued  in  satisfaction  of  a  judgment, 
in  the  bands  of  innocent  holders  ior 
value,  cannot  be  questioned  by  show- 
ing that  the  judgment  was  rendered 


upon  a  warrant  issued  in  excess  rf 
the  constitutional  limitation:  S:  C 
<^  St.  P.  R,  Co.  V.  Countf/  of  Osceola^ 
45-168;  Same  V.  Same,  b2-2&. 


Dl!»po8ltIon  of 

bonds. 

lao.  A.ch.M, 


Sec.  290.  Whenever  bonds,  issued  under  this  chapter,  shall 
be  duly  executed,  numbered  consecutively  and  sealed,  they  shall 
be  delivered  to  the  county  treasurer  and  his  receipt  taken  there- 
for, and  he  shall  stand  charged  on  his  official  bond  with  all  bonds 
delivered  to  him  and  the  proceeds  thereof,  and  he  shall  sell  the 
same,  or  exchange  them,  on  the  best  available  terms  for  any  legal 
indebtedness  of  the  county,  outstanding  on  the  first  of  January, 
1880,  but  in  neither  case  for  a  less  sum  than  the  face  value  of  the 
bonds  and  all  interest  accrued  on  them  at  the  date  of  such  sale 
or  exchange.  And  if  any  portion  of  the  said  bonds  are  sold  for 
money,  the  proceeds  thereof  shall  be  applied  exclusively  for  the 
payment  of  liabilities  existing  against  the  county  at  and  before 
the  date  above  named.  When  they  are  exchanged  for  warrants 
and. other  legal  evidences  of  county  indebtedness,  the  treasurer 
shall  at  once  proceed  to  cancel  such  evidences  of  indebtedness, 
by  endorsing  on  the  face  thereof  the  amount  for  which  they  were 
received,  the  word  "canceled"  and  the  date  of  cancellation.  He 
shall  also  keep  a  record  of  bonds  sold  or  exchanged  by  him  by 
number,  date  of  sale,  amount,  date  of  maturity,  the  name  and 
post  office  address  of  purchasers,  and,  if  exchanged,  what  evidence 
of  indebtedness  were  received  therefor,  which  record  shall  be 
open  at  all  times  for  inspection  by  the  public.  Whenever  the 
holder  of  any  bond  shall  sell  or  transfer  it,  the  purchaser  shall 
notify  the  treasurer  of  such  purchase,  giving  at  the  same  time  the 
number  of  the  bond  transferred  and  his  post  office  address;  and 
every  such  transfer  shall  be  noted  on  the  record.  The  treasurer 
shall  also  report,  under  oath,  to  the  board  at  each  regular  session, 
a  statement  of  all  bonds  sold  or  exchanged  by  him  smce  the  pre- 
ceding report,  and  the  date  of  such  sale  or  exchange;  and,  when 
exchanged,  a  list  or  description  of  the  county  indebtedness  ex- 
changed therefor,  and  the  amount  of  accrued  interest  received  by 
him  on  such  sale  or  exchange,  which  latter  sum  shall  be  charged 
to  him  as  money  received  on  bond  fund,  and  so  entered  by  him 
on  his  books;  but  such  bonds- shall  not  be  exchanged  for  any  in- 
debtedness of  the  county  except  by  the  approval  of  the  board  of 
supervisors  of  said  county. 

[Sees.  289  and  290  amended  as  to  the  year  by  each  general  assembly,  the 
Inst  act  being  18th  G.  A.,  ch.  183,  and  by  the  same  act  the  rate  of  interest  men- 
tioned in  §  289  was  changed  from  ten  to  seven  per  cent.  The  limit  of  popu- 
lation which  was  contained  in  §  289  was  stricken  out  by  15th  G.  A,,  ch.  9;  and 
16th  G.  A.,  ch.  125,  besides  the  amending  section  (as  to  dates)  contained  the 
following:] 
DonM  of  Super-  Sec.  2.  Any  members  of  a  board  of  supervisors  in  any  county 
having  four  thousand  inhabitants  and  over,  according  to  the  last 
preceding  census,  who  shall  vote  to  order  an  issue  of  bonds  under 
this  act  in  excess  of  the  constitutional  limit,  shall  be  held  person- 
ally liable  for  the  excess  of  such  issue. 

Sec.  291.  The  board  of  supervisors  shall  cause  to  be  assessed 
and  levied  each  year  upon  the  taxable  property  of  the  county,  in 
addition  to  the  levy  authorized  for  other  purposes,  a  sufficient  sum 


visors  to  be 
heldlinble. 


Tax  levied  to 
my  bomla. 
bume,  g  8. 
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to  pay  the  interest  on  outstanding  bonds  issued  in  conformity  with 
the  provisions  of  this  chapter  accruing  beforp  the  next  annual 
levy,  and  such  proportion  of  the  principal,  that  at  the  end  of 
three  years  the  sum  raised  from  such  levies  shall  equal  at  least 
twenty  per  cent,  of  the  amount  of  bonds  issued;  at  the  end  of  five 
years  at  least  forty  per  cent,  of  the  amount;  and  at  and  belore  the 
date  of  maturity  of  the  bonds,  shall  be  equal  to  the  whole  amount 
of  the  principal  and  interest;  and  the  money  arising  from  such 
levies  shall  be  known  as  the  bond-fund,  and  shall  be  used  for  the 
payment  of  bonds  and  interest-coupons,  and  for  no  other  purpose 
whatever;  and  the  treasurer  shall  open  and  keep  in  his  books  a 
separate  and  special  account  thereof,  which  shall  at  all  limes  sliow 
the  exact  condition  of  said  bond- fund. 


This  Bection   does   not   limit   the 
board  in  its  levy,  to  the  am'^'mt  of 


tax  here  required:    S.  C.  d-  St.  P,  R, 
Co.  V.  County  of  Osceola,  52-26. 


Sec.  292.  Whenever  the  amount  in  the  hands  of  the  treasurer  now  paid  or 
belonging  to  the  bond  fund,  after  setting  aside  the  sum  required  s^e"*^*^^' 
to  pay  interest  maturing  before  the  next  levy,  is  sufficient  to 
redeem  one  or  more  bonds,  he  shall  notify  the  owner  of  such  bond 
or  bonds  that  he  is  prepared  to  pay  the  same,  with  all  interest 
accrued  thereon,  and  if  not  presented  for  payment  or  redemption 
within  thirty  days  after  the  date  of  such  notice,  the  interest  on 
such  bonds  shall  cease,  and  the  amount  duo  thereon  shall  be  set 
aside  for  its  payment  whenever  presented.  All  redemptions  shall 
be  made  in  the  exact  order  of  the'r  issuance,  beginning  at  the 
lowest  or  first  number;  and  the  notice  herein  required  shall  be 
directed  to  the  post-office  address  of  the  owner,  as  shown  by  the 
record  kept  in  the  treasurer's  office. 

Sec.  293.  If  the  board  of  supervisors  of  any  county  which  has  whenexecu- 
issued  bonds  under  the  provisions  of  this  chapter,  shall  fail  to  may^evy^ 
make  the  levy  necessary  to  pay  such  bonds,  or  interest-coupons  y*^e.  2  »• 
at  maturity,  and  the  same  shall  have  been  presented  to  the  county 
treasurer,  and  the  payment  thereof  refused,  the  owner  may  file 
the  bond,  together  with  all  unpaid  coupons  with  the  auditor  of 
state,  taking  his  receipt  therefor,  and  the  same  shall  be  registered 
in  the  auditor's  office;  and  the  executive  council  shall,  at  their 
next  session  as  a  board  of  equalization,  and  at  each  annual  equali- 
zation thereafter,  add  to  the  state  tax  to  be  levied  in  said  county, 
a  sufBcient  rate  to  realize  the  amount  of  principal  or  interest  past 
due,  and  to  become  due  prior  to  the  next  levy,  and  the  same  shall 
be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid  into 
the  state  treasury,  and  passed  to  the  special  credit  of  such  county 
as  bond-tax,  and  shall  be  paid  by  warrant,  as  the  payments  ma- 
ture, to  the  holder  of  such  registered  obligations,  as  shown  by  the 
register  in  the  office  of.  the  state  auditor,  until  the  same  shall  be 
fully  satisfied  and  discharged ;  any  balance  then  remaining  being 
passed  to  the  general  account  and  credit  of  said  county. 

REFUNDING    BONDED    INDEBTEDNESS     OP    COUNTIES,    CITIES     AND 

TOWNS. 

[Seventeenth  General  Assembly,  Chapter  58.] 
Sec.    1.     Counties,   cities  and   towns   are    hereby   authorized 
and   empowered,   if  by  a   vote  of  two-thirds   of  the  board   of 
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CX)UNTIES. 


[Title  IV. 


Board  of  super- 
visors, city  or 
town  council 
nifty  re-fuiid 
corporate  in- 
debteduess. 


In  bonds  to  nin 
not  more  tlmu 
twenty  years. 


Fonn  of  bond. 


supervisors  or  city  or  town  council,  as  the  case  may  be,  it  be 
deemed  for  the  public  interest,  to  refund  the  indebtedness  of  such 
corporation,  evidenced  by  the  bonds  thereof  heretofore  issued  and 
outstanding  at  the  time  of  the  passage  of  this  act,  and  to  issue  the 
coupon  bonds  of  such  corporation  in  sums  not  less  than  onci  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  having  not  more 
than  twenty  years  to  run,  redeemable  in  lawful  money  of  the  Un- 
ited States  of  America,  at  the  pleasure  of  such  corporation,  after 
five  years  from  the  date  of  their  issue,  and  bearing  interest  pay- 
able semi-annually  at  a  rate  not  exceeding  eight  per  centum  per 
annum,  which  bonds  shall  be  suijstantia  ly  in  the  following  form: 


No.- 


The 


of 


-,  in  the  ^ate  of  Iowa,  for   value  re- 
or order,  at  the  office 


-yOn  the  first   lay  of- 


ceived,  promises  to  pay 

of  the  treasurer  of  said in- 

or  at  time  before  that  date  after  the  expiration  of  fi\o 

years  at  the  pleasure  of  the  said ,  the  sum  of 

dollars,  with  interest  at  the  rate  of per  cent,  per  annum, 

payable  at  the  office  of  said  treasurer  sertii-annually,  on  the  first 

days  of and in  each  year  on  presentation  and 

surrender  of  tlie  interest  coupons  hereto  attached.     This  bond  is 

issued  by   the of  said^ under  the  provisions  of 

chapter of  the  session  laws  of  the  seventeenth  general 

assembly  of  Iowa,  and  in    conformity  with   a  resolution  of  said 
,  dated day  of ,  18 r.      In    testi- 


mony whereof  the   said 

signed  by  the [L.  S.] 

seal   attached  this  day 


has   caused  this  bond  to   be 

>  and  attested  bv  the 

of y  18 , 


and  the  interest  coupons  shall  be  in  the  following  form: 


-,  Iowa,  will  pay  to  the  holder  hereof 
-,  18 ,  at  his  office  in 


bond  No. 


-,  issued  under 


•  of  the  session  laws  of  the  seven - 


Treasurer  to 
sell  the  Hiimc  at 
not  less  tlian 
par. 


Proviso: 
expanse  of  pre- 

Surinjr  and 
is|>»>singof 
lx>nds. 


Levy  to  pay  in- 
terest on  bonds. 


And  part  of 
principal. 


The  treasurer  of 

on  the day  of  — 

dollars  for  interest  on 

provisions  of  chapter 

tee  nth*  general  assembly. 

Sec.  2  The  treasurer  of  any  such  corporation  is  hereby  au- 
thorized to  sell  and  dispose  of  the  bonds  issued  under  this  act  at 
not  less  than  their  par  value,  and  to  apply  the  proceeds  thereof  to 
the  redemption  of  the  outstanding  bonded  debt  ;  or  he  may  ex- 
change such  bonds  for  outstanding  bonds  par  for  par ;  but  the 
bonds  hereby  authorized  shall  bo  issued  for  no  other  purpose 
whatever  ;  provided^  however,  such  corporation  may  appropri- 
ate not  to  exceed  two  per  centum  of  the  bonds  herein  author- 
ized to  pay  the  expenses  of  preparing,  issuing,  advertising  and 
disposing  of  the  same,  and  may  employ  a  financial  agent  there- 
for. 

Sec.  3.  The  board  of  supervisors  or  common  council  of  any 
city  or  town,  as  the  case  may  be,  shall  cause  to  be  assessed  and 
levied  each  year  upon  the  taxable  property  of  the  county,  city,  or 
town,  as  the  case  may  be,  in  addition  to  the  levy  authorized  for 
other  purposes  a  sufficient  sum  to  pay  the  interest  on  outstand- 
ing bonds  issued  in  conformity  with  the  provisions  of  this  act,  ac- 
cruing before  the  next  annual  levy,  and  such  proportion  of  the 
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principal  that  at  the  end  of  ei^jht  years  the  sura  raised  frora  such 
levies  shall  at  least  equal  fifteen  per  cent,  of  the  amount  of  bonds 
issued  ;  at  the  end  of  ten  years  at  least  thirty  per  cent,  of  the 
amount,  and  at  or  before  the  date  of  maturity  of  the  bonds,  shall 
be  equal  to  the  whole  amount  of  the  principal  and  interest ;  and 
the  money  arising  from  such  levies  shall  be  known  as  the  bond 
fund,  and  shall  be  used  for  the  payment  of  bonds  and  interest 
coupons,  and  for  no  other  purpose  whatever  ;  and  the  treasurer  of  Treasurer 
such  county,  city  or  town,  shall  open  and  keep  in  his  book  a  sepa-  ^^^^  ^^v  » 
rate  and  special  account  thereof,  which  shall,  at  all  times,  show  count  of  said 
the  exact  condition  of  said  bond  fund.  ^^^ 

Sec.  4.    Whenever  the  amount  in  the   hands  of  the  treasurer  upon  notice  to 
of  any  such  county,  city,  or  town   belongin<r  to  the  bond  fund,  J^^urei^fiite? 
after  setting  aside  the  sum  required  to  pay  the  interest  coupons  est  on  bond  will 
maturing  before  the  next  levy,  is  sufficient  to  redeem  one  or  more  ^^^***®' 
bonds,  he  may  notify  the  owner  of  such  bond  or  bonds  that  he  is 
prepared  to  pay  the  same,  with  all  interest  accrued  thereon,  and 
if  said  bond  or  bonds  are  not  pre8!»nted  for  payment  or  redemp- 
tion within  thirty  da3rs  after  the  date  of  such  notice,  the  interest 
on  such  bond  shall  cease,  and  the  amount  due  thereon  shall  be  set 
aside  for  its  payment  whenever  presented;  provided^  however.  Proviso, 
that  nothing  herein  shall  be  construed  to  mean  that   any  such 
bond  or  bonds  issued  in  accordance  with  this  act,  shall  be  due  or 
payable  before  the  expiration  of  five  years  after  its  date  of  issue. 

All  redemptions  shall  be  made  in  the  exact  order  of  their  isssu-  Bonds  shall  be 
ance,  beginning  at  the  lowest  or  first  number,  and  the  notice  order™fUieir 
herein  required  shall  be  directed  to  the  post  office  address  of  the  issuance, 
owner,  as  shown  by  the  record  kept  in  the  treasurer's  office. 

Sec.  5.     If  the  board  of  supervisors  of  any  county,  or  the  com-  in  case  board 
inon  council  of  any  city  or  town  which  has  issued  bonds  under  the  Sj  order^ievy *^ 
provisions  of  this  act  shall  fail  to  make  the  levy  necessary  to  pay 
such  bonds  or  interest  coupons   at  maturity,  and  the  same  shall 
have  been  presented  to  the  treasurer  of  any  such  county,  city,  or 
town,  and  payment  thereof  refused,  the  owner  may  file  the  bond,  of  bond^re- 
together  with  all  unpaid  coupons,  with  the  auditor  of  state,  taking  '^"®^' 
his  receipt  therefor,  and  the  same  shall  be  registered  in  the  audit- 
or's office,  and  the  executive  council  shall  at  their  next  session,  as 
a  board  of  equalization,  and  at  each  annual  equalization  thereafter.  The  state 
add  to  the  state  tax  to  be  levied  in  said  county,  city,   or  town,  a  ^1ion^sh13?*^" 
sufficient  rate  to  realize  the  amount  of  principal   or  interest  past  ^^^  to  the 
due  and  to  become  due  prior  to  the  next  levy,  and  the  same  shall  ficientratc  to 
be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid  into  SJe*^"""' 
the  state  treasury,  and  passed  to  the  credit  of  such  county,  city,  same  shall  be 
or  town,  as  bond  tax,  and  shall  be  paid  by  warrant  as  the  pay-  ilctedas^a  ^"^ 
raents  mature  to  the  holder  of  such  obligation,  as  shown  by  the  ^^  of  state 
register  in  the  office  of  the  state  auditor  until  the  same  shall  be  Proviso: 
fully  satisfied  and  discharged;   provided^  that   nothing  shall  be  Say^so^t  U) 
construed  to  limit  or  postpone  the  right  of  any  holder  of  any  such  any  other 
bonds,  to  resort  to  any  other  remedy  which  such  holder  might  "^™®  ^' 
otherwise  have. 

[Similar  powers  given  to  cities  under  special  charter  ;  ISth  G.  A.,  eh.  140, 
noD  iusertea;  see  note  to  §  551.] 
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BOARD   OF  SUPERVISORS. 


[Title  IV. 


CHAPTER  2. 


OP  THE  BOARD  OP  SUPERVISORS. 


Numben   ele<v 

tlon. 

9  G.  A.  ch.  73, 

13  0.A.ch.l48, 


When  elected. 
8Bme,cha.ii2. 


Meetings  ofl 

18G.A.C1L148, 

18. 


Quorum. 
Same.  2  5w 


Resignation. 
Samu,  g  6. 

Number:  how 
increaacd. 
Same.  2  7* 


Row  dimin- 
liihed. 


Section  294.  The  board  of  supervisors  in  each  county  shall 
consist  of  three  persons,  except  where  the  number  may  herctoforb 
have  been,  or  hereafter  be,  increased  in  the  manner  provided  by 
section  two  hundred  and  ninety-nine  of  this  chapter.  They  shall 
be  qualified  electors,  and  be  elected  by  the  qualified  voteis  of 
their  respective  counties,  and  shall  hold  their  office  for  three  years. 

Sec.  295.  At  the  general  election  in  each  year,  there  shall  be 
at  least  one  supervisor  elected  in  each  county,  who  shall  not  be  a 
resident  of  the  same  township  with  either  of  the  members  holding 
over,  and  who  shall  continue  in  office  three  years. 

Sec.  296.  The  members  of  the  board  shall  meet  at  the  county 
seat  of  their  respective  counties,  on  the  first  Mondays  of  January, 
April,  June,  September,  and  the  first  Monday  after  the  general 
election  in  each  year,  and  such  special  meetings  as  are  provided 
for  by  law. 

Sec.  297.  A  majority  of  the  board  of  supervisors  shall  be  a 
quorum  to  transact  busmess,  but  should  a  division  take  place  on 
any  question  when  only  two  members  of  the  board  are  in  attend- 
ance, the  question  shall  be  continued  until  there  is  a  full  board 
of  supervisors. 

Sec.  298.  The  absence  of  any  supervisor  from  the  county  for 
six  months  in  succession  shall  be  a  resignation  of  his  office. 

Sec.  299.  The  board  of  supervisors  of  any  county  may,  and 
when  petitioned  to  do  so  by  one-fourth  of  the  electors  of  said 
county  shall,  submit  to  the  qualified  voters  of  tlie  county  at  any 
regular  election,  the  question,  "  Sha)l  the  number  of  supervisors 
be  increased  to  five,"  or  *'  seven,"  as  the  board  shall  elect  in  sub- 
mitting the  question.  If  the  majority  of  the  votes  cast  shall  be 
for  the  increase  of  the  number,  then,  at  the  next  ensuing  election 
for  a  supervisor,  the  requisite  additional  supervisors  shall  be  elected, 
whose  terms  of  office  shall  be  determined  by  lot  in  such  a  manner 
that  one-half  of  the  additional  members  shall  hold  their  office  for 
three  years,  and  one- half  for  two  years.  In  any  county  where  the 
number  of  supervisors  has  been  increased  to '*  five  "  or  "  seven  " 
the  board  of  supervisors,  on  the  petition  of  one- fourth  of  the  legal 
voters  of  the  county,  shall  submit  to  the  qualified  voters  of  the 
county  at  any  regular  election  the  question,  ^'  Shall  the  number  of 
supervisors  be  reduce'd  to  five,**  or  "  three  V"  If  a  majority  of 
the  votes  cast  shall  be  for  the  decrease,  then  the  board  of  super- 
visors shall  be  reduced  to  the  number  indicated  by  such  vote,  and 
thereafter  there  shall  be  annually  elected  the  number  requisite  to 
keep  the  board  full. 

ballots  for  their  election  in  any  dif- 


Where  the  board  of  supervisors  is 
thus  increased,  the  additional  mem- 
bers are  not  to  be  desicrnated  on  the 


erent  manner  from  the  others :  Brad" 
field  V.  Wart,  36-291, 
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SUPERVISOR  DISTRICTS. 

[Fifteenth  General  Assembly,  Chapter  89.] 

Sec.^  1.  The  board  of  supervisors  of  each  county  may,  at  goard  may  es- 
their  regular  meeting  in  June,  A.  D.  1874,  or  at  their  regular  June  JS^  jfJJEf^ 
meeting  in  any  even  numbered  year  thereafter,  divide  their 
respective  counties,  by  townships,  into  a  number  of  supervisor 
districts  corresponding  to  the  number  of  supervisors  in  their 
respective  counties,  or  at  such  regular  meeting,  they  may  abolish 
supervisor's  districts  and  provide  for  electing  supervisors  for  the 
county  at  large. 

Sec.  2.     Such  districts  shall  be  as  nearly  equal  in  population  Sted.^^^ 
as  possible,  and  shall  each  embrace  townships  as  nearly  contiguous 
as  practicable,  each  of  which  said  districts  shall  be  entitled  to  one  Entitled  to  one 
member  of  such  board,  to  be  elected  by  the  electors  of  said  °^®"^^'^- 
district. 

Sec.  3.     In  case  such  division,  or  any  subsequent  division,  shall  ^^^^^^^"^  °/ 
be  found  to  leave  any  district  or  districts  without  a  member  of  unrepresented 
such  be  ard  of  supervisors,  then  at  the  next  ensuing  general  elec-  *^"^*<^^ 
tion  a  supervisor  shall  be  elected  by  and  from  such  district  having 
no  member  of  such  board;  and,  if  there  be  two  such  districts  or 
more,  then  tne  new  member  or  members  of  said  board  shall  be 
elected  by  and  from  the  district  or  districts  having  the  greater 
|)opulation  according  to  the  last  state  census,  and  so  on  till  each 
of  such  districts  shall  have  one  member  of  such  board. 

Sec.  4.     Any  county  may  be  redistricted,  as  provided  by  the  Redistrlcting. 
preceding  sections  of  this  act,  once  in  each  and  every  two  years,    ' 
and  not  oltener,  and  nothing  herein  contained  shall  be  construed 
or  have  the  effect  to  lengthen  or  diminish  the  term  of  office  of 
any  member  of  such  board. 

[As  amended  (in  §  1)  by  17th  G.  A.,  ch.  68.] 

ORGANIZATION — POWERS. 

Sec.  300.     The  board  of  supervisors,  at  their  first  meeting  in  ^'^JjJ'-*^"^"- 
every  year,  shall  organize  by  choosing  one  of  their  number  aski^aoii 
chairman,  who  shall  preside  at  all  the  meetings  of  the  board  during 
the  year.     Every  chairman  of  the  board  of  supervisors  shall  have 
power  to  administer  an  oath  to  any  person  concerning  any  matter 
submitted  to  the  board  or  connected  with  their  powers. 

Sec.  301.  Special  meetings  of  the  board  of  supervisors  shall  be  Special  mcct- 
held  only  when  requested  by  a  majority  of  the  board,  which  request  R.^309. 
shall  be  in  writing,  addressed  to  the  county  auditor,  and  shall 
specify  the  object  for  which  such  special  meeting  is  desired.  The 
auditor  shall  thereupon  fix  a  day  for  such  meeting,  not  later  than 
ten  days  from  the  day  of  the  filing  of  the  petition  with  him,  and 
shall  immediately  give  notice  in  writing  to  each  of  the  supervisors 
personally,  or  by  leaving  a  copy  thereof  at  his  residence,  at  least 
six  days  before  the  day  set  for  such  meeting.  The  notice  shall 
state  the  time  and  place  where  the  meeting  will  be  held  and  the 
object  of  it.  as  stated  in  the  petition;  and  at  such  special  meeting 
no  business  other  than  that  so  designated  in  the  petition  and 
notice  shall  be  considered  or  transacted.  The  auditor  shall  also 
give  public  notice  of  the  meeting  by  publication  in  not  exceeding 
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[Title  IV. 


Failure  of  duty. 
R.  ?  311. 


Powers. 
R.g312. 

Chairman. 


Adjourn. 

County  prop- 
erty. 

Settle  ao- 
countB. 


fiuildinga. 
To  insure. 


Change  bound- 
ariea. 


Ferries. 


Purchase  real 
estate  for 
county. 


Control  offi- 
cers. 


County  Agents. 

School  ftind. 
Highways. 


two  newspapers  published  in  the  county,  or,  if  there  be  none,  by 
causing  notice  of  the  same  to  be  posted  on  the  front  door  of  the 
court  house  of  the  county,  and  in  two  other  public  places  therein, 
one  week  before  the  time  set  therefor. 

Sec.  302.  If  any  supervisor  shall  neglect  or  refuse  to  perform 
any  of  the  duties  which  are,  or  shall  be,  required  of  him  by  law 
as  a  member  of  the  board  of  supervisors,  without  just  cause  tliere- 
for,  he  shall,' for  each  offense,  forfeit  one  hundred  dollars. 

Sec.  303.  The  board  of  supervisors  at  any  regular  meeting 
shall  have  the  folio  wing, powers,  to- wit: 

1.  To  appoint  one  of  their  number  chairman,  and  also  a  clerk 
in  the  absence  of  the  regular  officers; 

2.  To  adjourn  from  time  to  time,  as  occasion  may  require  ; 

3.  To  make  such  orders  concerning  the  corporate  property  of 
the  county  as  they  may  deem  expedient; 

4.  To  examine  and  settle  all  accounts  of  the  receipts  and 
expenditures  of  the  county,  and  to  examine,  settle,  and  allow  all 

J'ust  claims  against  the  county  unless  otherwise  provided  for  by 
aw; 

5.  To  build  and  keep  in  repair  the  necessary  buildings  for  the 
use  of  the  county  and  of  the  courts; 

C.  To  cause  the  county  buildings  to  be  insured  in  the  name  of 
the  county,  or  otherwise,  lor  the  benefit  of  the  county,  as  they  shall 
deem  expedient,  and  in  case  there  are  no  county  buildings,  to 
provide  suitable  rooms  for  county  purposes; 

7.  To  set  off,  organize,  and  change  the  boundaries  of  town- 
ships in  their  respective  counties,  designate  and  give  names 
thereto  and  define  the  place  of  holding  the  first  election; 

8.  To  grant  licenses  for  keeping  ferries  in  their  respective 
counties  as  provided  by  law. 

9.  To  purchase  for  the  use  of  the  county,  any  real  estate  neces- 
sary for  the  erection  of  buildings  for  county  purposes,  to  remove 
or  designate  a  new  site  for  any  county  buildings  required  to  be 
at  the  county  seat,  when  such  rem.>val  shall  not  exceed  the  limils 
of  the  village  or  city  at  which  the  county  seat  is  located; 

10.  To  require  any  county  officer  to  make  a  report,  under  oath, 
to  them  on  any  subject  connected  with  the  duties  of  his  office, 
and  to  require  any  such  officer  to  give  such  bonds,  or  additional 
bonds,  as  shall  be  reasonable  or  necessary  for  the  faithful  per- 
formance of  their  several  duties;  and  any  such  officer  who  shall 
neglect  or  refuse  to  make  such  report  or  give  such  bonds  within 
twenty  days  after  being  so  required,  may  be  reinoved  from  office 
by  the  board  by  a  vote  of  a  majority  of  the  members  elected; 

11.  To  represent  their  respective  counties,  and  to  have  the 
care  and  management  of  the  property  and  business  of  the  county 
in  all  cases  where  no  other  provision  shall  be  made; 

12.  To  manage  and  control  the  school  fund  of  their  respe^ive 
counties  as  shall  be  provided  by  law; 

13.  To  appoint  commissioners  to  act  with  similar  commission- 
ers duly  appointed  in  any  other  county  or  counties,  and  to  author- 
ize them  to  lay  out,  alter,  or  discontinue  any  highway  extending 
through  their  own  and  one  or  more  other  counties,  subject  to  the 
ratification  of  the  board; 
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14.  To  fix  the  compensation  of  all  services  of  county  and  Fix  compcnsft- 
township  officers  not  otherwise  provided  for  by  law  and  to  pro-  ^°^ 

vide  for  the  payment  of  the  same; 

15.  To  authorize  the  taking  of  a  vote  of  the  people  for  the  re-  Submit  to  vote, 
location  of  the  county  seat  as  provided  by  law; 

16.  To  alter,  vacate,  or  discontinue  any  state  or  territorial  hi<rh-  Highwaj-s. 
way  within  their  respective  counties; 

17.  To  lay   out,  establish,  alter,   or  discontinue  any  county  Same, 
highway  heretofore  or  now  laid  out,  or  hereafter  to  be  laid  through 

or  within  their  respective  counties,  as  may  be  provided  by  law; 

18.  To  provide  for  the  erection  of  all  bridges  which  may  be  Bridges, 
necessary,  and  which  the  public  convenience  may  require  within 

their  respective  counties,  and  to  keep  the  same  in  repair; 

19.  To  determine  what  bounties,  in  addition  to  those  already  Bounty. 
provided  by  law,  if  any,  shall  be  offered  and  paid  by  their  county  ^^  ^-^  <^'^-  ^• 
on  the  scalps  of  such  wild  animd.ls  taken  and  killed  within  their 

county  as  they  may  deem  it  expedient  to  exterminate.  But  no 
such  bounty  shall  exceed  five  dollars. 

20.  To  purchase  for  the  use  of  the  county  any  real  estate  nee-  poor  house. 
essary  for  the  erection  of  buildings  for  the  support  of  the  poor  of 

such  county  and  lor  a  farm  to  be  used  in  connection  therewith; 

21.  To  have  and  exercise  all  the  powers  in  relation  to  the  poor  Poor, 
given  by  law  to  the  county  authorities; 

22.  To  make  such  rules  and  regulations,  not  inconsistent  with  Rules, 
law,  as  they  may  deem  necessary  for  the  government  of  their  body, 

the  transHction  of  business,  and  the  preservation  of  order; 

23.  The   board   of  supervisors   shall  constitue  the  board  of  Canvassers, 
county  canvassers; 

24.  It  shall  not  be  competent  for  said  board  of  supervisors  to  Must  submit  to 
order  the  erection  of  a  court  house,  jail,  poor  house,  or  oilier  lionV^^^reK 
building,  or  bridge,  when  the  probable  cost  will  exceed  five  thous-  ^J-j^i^l!^^**  ^*' 
and  dollars,  nor  the  purchase  of  real  estate,  for  county   purposes,  R.j^aii 
exceeding  two  thousand  dollars  in  value,  until  a  proposition  there-  l^^'  ^^'^^' 
for  shall  have  been  first  submitted   to   the  legal  voters  of  the  |'^g.  a.  cii.  38. 
county,  and  voted  for  by  a  majority  of  all  voting  for  and  against  ^  i;  c4i.*i)3;'ch. 
such  proposition  at  a  general  or  special  election,  noti  e  ot*  the  i^»2i« 
same  being  given  for  thiity  days  previously,  in  a  newspaper,  if 

one  is  published  in  the  county,  and  if  none  be  published  therein, 
then  by  written  notice  posted  in  a  public  place  in  each  township 
in  the  county. 

Provided^     that  the  board  of  supervisors   of  any  county  hav- 
ing a  j>opulation  of  more  than  ten  thousand,  may  appropriate,  for  ^^*^}]^^JJ!JVk 
the  construction  of  any  one  bridge,  which  is  or  may  hereafter  be-  population  ot 
come  a  county  charge,  within  the  limits  of  such  county,  or  may  ^^^thousaud. 
appropriate  towards  the  construction  of  any  bridge   across  any 
unnavigable  river  which  is  the  dividing  line  betueen    any  two 
counties  in  this  state,  and  between  one  county  in  this  state,  and 
another  state,  such  sum  as  may  be  necessary,  not  exceeding  tho 
sum  of  forty  dollars  a  lineal  foot  for  superstructure,  but  in  no  case 
shall  they  appropriate  for  said   purpose,  including  superstructure 
and  approaches,  a  sum  exceeding  fifteen  thousand  dollars. 

Provided^  however,  that  in   any  county  having  a  population  Of  fiaecn 
exceeding  fifteen  thousand,  said  board  may  appropriate  as  afore-  {aaUonl    ^^ 
said,  not  to  exceed  twenty-five  thousand  dollars. 
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[Title  IV. 


Bridge  be- 
tween two 
cuuutiea. 


Provided,  that  no  county  shall  expend  a  sum  exceeding  fifteen 
thousand  dollars  in  aid  of  the  construction  of  a  bridge  across  a 
stream  which  is  the  dividing  line  between  two  counties. 

[Sub-division  24  as  repealed  and  re-enacted,  with  the  addition  of  the  last 
two  provisos,  and  a  change  in  the  number  of  inhabitants  as  specified  in  the 
fiist  proviso  (2nd  line)  by  IGth  G.  A.,  ch.  80.  The  words.  **orspeciaJ/*  in 
the  8th  line  ot  the  sub-division  are  inserted  by  18th  G.  A.  ch.  46  J 

Pah.  3.  The  control  and  manage- 
ment of  county  property  is  given  to 
the  board.     See  1[  11  and  notes. 

Par.  4.  A  claim  cannot  be  B.Ju8t 
claim  against  the  county  to  be  allow- 
ed under  this  provision  unless  the  law 
somewhere  either  requires  or  author- 
izes its  payment:  Foster  v.  Clinton 
Co..  61-541. 

The  board  has  a  discretion  as  to 
the  allowance  of  claims  against  the 
county,  unless  otherwise  provided: 
Bean  v.  Board  of  Superciaors,  dtc, 
61-^3. 

Par.  11.  The  power  beincr  given 
to  a  county,  by  §  279,  to  hold  prop- 
erty, and  by  this  section  to  the  board 
of  supervisors  to  control  it,  held,  that 
the  power  to  make  all  contracts  nec- 
essaiy  to  the  protection  and  perfec- 
tion of  the  title  to  such  property, 
rests  in  such  board:  Allen  v.  Cerro 
Gordo  Co.,  84-54. 

A  compromise  of  a  claim,  made  in 

food  taitn  by  the  board,  will  be  held 
inding:  Grimes  v.  Hamilton  Co.^  '61 
-290,  298. 

The  board  may  offer  a  reward  for 
the  recovery  of  funds  stolen  from  the 
county,  but  not  for  the  arrest  of  the 
criminal:  Hawk  v»  Marion  Co.y  48- 
472. 

The  board  has  authority  to  employ 
a  special  ag.mt  or  at'orney  to  assist  in 
the  collection  of  taxes  not  collectible 
by  the  county  treasurer:  Wilhehn  v. 
Cedar  Co.,  50-254. 

Par.  18.  The  county  being  ex- 
pressly impowered  to  make  and  re- 
pair bridges,  nnd  levy  a  bridge  tax 
for  such  purpose  (§  796),  it  is  its  duty 
and  not  that  of  the  road  supervisor, 
to  build  and  keepin  repair  such  coun- 
ty bridges,  i.  e.  bridges  which  are  of 
such  size  as  to  require  an  extraordi- 
nary expenditure  ot*  money  to  con- 
struct them,  or  the  repairs  upon 
which  involve  a  considerable  expense; 
'and  the  cx)unty  is  liable  for  damages 
resulting  trom  neglect  to  build  or  re- 
pair: Wilson  V.  Jefferi^on  Co  ,  1^^ 
181;  Brotcn  tJ.  Jeffer  on  Co.,  16-3:^9; 
Soper  r.  Henry  Co.,  26-264;  Kendall 
V.  Lucas  Co.,  26-395;  Chandler  v.  Fre- 
mont Co.,  42-58;  Huston  v.  Iowa  Co., 
48-456;  Krause  v.  Davis  Co.^  44-141; 
Davis    V.    Allamakee  Co.     40-217: 


Moreland  v.  Mitchell  Co.,  40-394. 
But  the  county  is  not  responsible  for 
brid;res  which  it  is  contemplated  shall 
be  built  and*  kept  in  repair  by  the 
road  district  (§  969),  and  for  damages 
resulting  from  the  unsafe  condition 
of  which  the  road  supervisor  is  made 
personally  liable,  after  notice  in  wri- 
ting (§  9^0):  Soper  v.  Henry  Co.,  26- 
264;  Chandler  v,  Fremont  Co.,  42- 
b^\  Taylor  v,  Davis  Co,,  40-295. 

The  general  language  of  this  para- 
graph is  to  be  construed  in  connec- 
tion with  the  general  provisions  of 
the  8t>atuto  regulating  the  making 
and  repairing  of  highways  (§  969  et 
seq.)  Soper  t\  Henry  Co.,  26-264. 

The  approaches  ti  a  county  bridge 
constitute  a  part  of  the  bridge,  and 
the  county  is  liable  for  defects  in  the 
construction  of  such  a])proaches: 
Moreland  r.  Mitchell  Co.,  40-894; 
Albee  v.  Floyd  Co.,  46-177. 

That  citizens,  or  another  corpora- 
tion have  contributed  to  the  con- 
struction of  the  bridge,  does  not  re- 
heve  the  county  from  liability  for 
negligence  in  constructiiig  it  or  keep- 
ing it  in  repair:  Moreland  v.  Mitch- 
ell  Co.,  ana  Albee  v.  Floyd  Co.,  su- 
pra. 

Held,  that  the  county  was  not  lia- 
ble for  damages  re>ulting  from  the 
falling  of  a  bridge,  where  it  did  not 
appear  that  it  hiul  ever  assumed  con- 
trol thereof,  or  made  apj)ropriation 
for  building  it  or  keeping  it  in  repair, 
and  that  the  records  of  the  board 
showing  the  approprintion  for  re- 
building, a!ter  the  accident,  were  nob 
admissible  to  establish  such  liability : 
Titler  v.  Iowa  Co.,  48-90. 

A  county  may  erect,  or  aid  in  the 
erection  of  a  free  bridge  on  a  public 
highway  within  the  limits  of  a  tity: 
Ji  U  V.  Foutch,  21-119;  Barrett  r. 
Brooks,  id.  144.  and  see  §  527. 

Par.  22.  The  rules  and  regula- 
tions h?re  contemplated  are  for  their 
own  government  and  not  for  the  gov- 
ernmtnt  of  other  bodies  or  boards: 
Hunter  v.  Jasper  Co.,  40-568. 

Par.  24.  1  he  members  of  a  board 
of  supervisors  violating  these  provis- 
ions by  voting  to  erect  a  buihhug  or 
bridge,  the  probable  cost  of  which  ex- 
ceeds the  amount  here  specified,  with- 
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out  having  submitted  the  question  io 
7ote,  are  guilty  of  a  misdemeanor  un- 
der §  8966:  The  StaU  v.  Conlee,  25- 
287. 

Where  the  erection  of  a  buildinpr, 
jhe  probable  cost  of  which  exceeds 
five  thousand  dollars,  has  been  for- 
mally authorized,  the  board  are  lim- 
ited to  the  amount  authorized  by  such 
vole,  and  an  indebtedness  contracted 
o^ond  that  amount  is  void:  Reich- 
iird  V.  Wan-en  Co.,  81-881. 

The  county  cannot  be  held  on  an 
implied  contract  for  ^i  quantum  meruit 
where  an  express  conlmct  would  have 
been  unauthorized.  Tiie  acceptance 
and  occupation  of  a  buildinjf,  erected 
with  greater  expense  than  that  author- 
ized«  will  not  render  the  county  liable 


for  its  cost  beyond  the  oanount  au- 
thorized:   Ibid, 

The  board  may  order  the  purchase 
ofr^al  estate,  not  exceeding  two  thou- 
sand dollars  in  value,  and  tne  erection 
thereon  of  a  public  building:  not  cost- 
in/?  to  exceed  five  thousand  dollai*s» 
without  Bubmitlinpr  the  question  to  a 
vote:  Merchant  v.  Tama  Co.,  82-20U. 

In  the  submission  of  a  proposition 
for  the  outlay  of  mon(  y,  two  distincc 
objects,  each  calling  for  a  certain 
specified  amount,  cannot  be  included 
in  one  proposition:  Gray  v.  Mount,  45 
-591. 

Before  the  amendment  made  by 
18th  G.  A.,  ch.  46.  held,  thftt  the  sub- 
mission here  authorized,  could  only 
be  made  at  a  general  election:    Ibid. 


BRIDGES  ON  COUNTY  LINE  EOAD8. 

[Seventeenth  General  Assenbly,  Chapter  40.] 
Sec.  1.     Wherever  a  county  line  road  intersects  a  stream  of  2Sd ^S^i*?  ^'^^ 
suflGcient  width  to  require  a  co  mty  bridge,  and  the  point  of  inter-  maybe bufft 
section  does  not  afford  a  suitable  site  for  the  construction  of  such  JJjunJy/'*  °"® 
bridsre,  and  there  is  a  good  site  for  the  erection  of  a  bridge  wholly 
within  one  or  the  other  of  said  counties,  at  a  reasonable  distance 
from  the  county  line,  the  boards  of  supervisors  of  the  respective 
counties  to  be  benefited  by  said  bridge  may  make  the  necessary  xnd  paid  for 
appropriations   for   the    const  notion    and   maintenance   of   sucn  by  other  coun- 
bridge,  the  same  as  they  might  do  if  said  bridge  was  located  on  ^^  ^^^  ^    ' 
county  line. 


USING    SURPLUS    BRIDGE   FUND   FOR   IMPROVEMENT  OP   HIGH  WAYS. 

[Eighteenth  General  Assembly,  Chapter  88.] 
Sec.  1.     Whenever  any  coutity  in  this  state  is  free  from  debt,  ^^  Spon^^ 
and  has  a  surplus  in  its  bridge  fund,  after  providing  for  the  nee-  petition  of 
essary  repairs  of  bridges  in  said  county,  then  the  board  of  super-  iS^^esur- 
visors  of  such  county  may,  out  of  such  surplus,  make  improve-  ^^n^p^Jdebt 
ments  on  the  highways  upon'the  petition  of  one  third  of  the  resi- 
dent freeholders  of  any  township  in  said  county,  but  in  no  case 
shall  they  be  authorized   to  run  the  county  in  debt  for  such  im- 
provements of  the  highw.ays,  and  whenever  they  shall  make  such 
improvements  they  shall  let  the  work  by  contract  to  the  lowest  re-  Jy^Sntri^t^^* 
sponsible   bidder,  after  having  advertised  for  proposals  in  some  upon  propa«yiis 
newspaper  printed  in  the  county  for  not  less  than  fourteen  days  S^t.^^^^^' 
previous  to  the  letting  of  said  contract. 

transfer   of    BRIDGE   FUND  TO   CITY. 

[Eigrhteen!h  General  Assembly,  Chapter  45.] 
Sec.  1 .     In  each  county  in  this  state  containing  a  city  of  the  first  Board  of  super- 
class within  the  corporate  limits  of  which  there  are  any  bridge  or  ^^^J?  *°^* 
bridges,  exceeding  three  hundred  feet  in  length,  constructed  by  ofbridfeeftind 
such  city,  and  for  the  cost  of  constructing  which  such  city  shall  be  S^ty!^  ^'^' 
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To  be  applle«i 
to  pay  bndge 
bouds. 


indebted  in  a  sum  of  not  less  than  one  hundred  thousand  dollars, 
the  board  of  supervisors  be  and  hereby  is  required  to  annually- 
set  apart  and  pay  to  such  city  out  of  the  bridge  fund  of  such 
county,  tiie  whole  amount  of  bridge  tax  collected  on  tlie  taxable 
property  within  the  limits  of  such  city  for  that  year,  until  such  in- 
debtedness shall  be  fully  paid.  Thereupon  such  bridge  or  bridges 
[shall]  be  ami  become  free,  and  such  city  be  and  hereby  is 
required  to  apply  the  money  so  set  apart  and  paid  to  it,  and  the 
tolls  meanwhile  collected  on  such  bridge  or  bridges,  after  first  pay- 
ing the  nece^5sary  expense  of  maintaining  the  same,  on  such  indebt- 
edness, and  it  shall  be  unlawful  to  use  or  apply  the  same  or  any 
part  thereof  for  or  to  any  other  purpose,  except  that  so  much 
thereof  as  may  be  necessary  for  that  purpose  may  be  used  to  re- 
pair any  J)ridge  or  bridges  in  such  city,  the  repair  of  which  is  re- 
quired for  public  salcty. 


Proceedings , 
riU>li«!hed. 
R.2  313. 


^fajorlty  of 
whole  board 
reauired. 


reqi 
K.2 


813. 


PROCEEDINGS    PUBLISHED. 

Sec.  304.  They  shall  cause  to  be  made  out  and  published  im- 
mediately after  each  regular  or  special  meeting  of  the  board,  in 
at  least  one  newspaper,  if  there  be  one  in  the  county,  and,  if  not, 
by  posting  on  the  court-house  door,  a  schedule  of  the  receipts  and 
expenditures  of  the  county,  which  shall  stnte  the  names  of  all 
claimants,  the  amount  claimed,  the  amount  allowed,  for  what  pur- 
pose allowed,  and  a  full  statement  of  the  amounts  of  the  treas- 
urer's accounts  at  the  last  settlement  as  on  his  balance  sheet,  or 
account-current  in  making  such  settlement. 

Sec.  305.  No  tax  shall  be  levied,  no  contract  for  the  erection 
of  any  public  buildings  entered  into,  no  settlement  with  the 
county  officers  made,  no  real  estate  purchased  or  sold,  no  new  site 
designated  for  any  county  buildings,  no  change  made  in  the 
boundaries  of  townships,  and  no  money  appropriated  to  aid  in 
the  construction  of  highways  and  bridges,  without  a  majority  of 
the  whole  board  of  supervisors  voting  therefor  and  consenting 
thereto. 


sued    therefor   are 
Boone  Co.,  32-181. 


valid:    Long   v. 


County  officen 
control  adver- 
tisements. 


The  authority  of  a  county  to  aid  in 
the  construction  <  f  a  road,  is  here 
necessarily  implied  and  waiTants  is- 

Sec.  306.  The  clerk  of  the  district  court,  sheriff,  auditor,  treas- 
urer, and  recorder  shall  designate  the  newspapers  in  which  the 
notices  pertaining  to  their  several  offices  shall  be  published,  and 
the  board  of  supervisors  shall  designate  the  papers  in  which  all 
other  county  notices  shall  be  published;  and  in  counties  having  a 
population  exceeding  eighteen  thousand  inhabitants,  the  board 
shall  designate  as  one  of  such  papers,  a  paper  published  in  a  for- 
eign language,  if  there  be  such  in  its  county. 

This  refers  only  to  county  notices 
and  not  to  notices  in  reference  to  the 


tiff  may  designate  the  papers  in  which 
puMication  shall  be  made:  See  § 
3832,  and  note. 


Newspapers 
seloctoa  to 
publish  pro- 
ceedings. 
11  G.  A.  ch.  118, 

12Q.A.ch.l65. 


commencement    of   actions  or  sales 
upon  execution,  in  which  cases  plain- 

Sec.  307.  The  board  of  supervisors  shall,  at  its  January  session 
of  each  year,  select  two  newspapers  published  within  the  county, 
or  one,  if  but  one  be  published  therein,  having  the  largest  circu- 
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lation  in  the  county  where  published,  in  which  the  proceedings  of 
said  board  shall  bo  published  at  the  expense  of  the  county,  and  in 
counties  havin^r  eighteeti  thous\nd  inhabitants,  a  paper  printed  in 
a  foreign  lanjruai^e,  if  published  in  said  county,  shall  also  be 
selected,  in  which  such  proceedings  shall  be  published;  and  the 
auditor  shall  furnish  such  papers  selected,  a  copy  of  such  proceed- 
ings for  that  purpose;  prodded^  that  the  cost  of  such  publication 
shall  not  exceed  oue-tliird  the  rate  allowed  by  law  for  legal  adver- 
tisements. 


The  proprietor  or  publisher  of  a 
new^paper  has  no  such  interest  in  the 
selection  of  his  paper  for  the  publica- 
tion of  proceedings,  etc.,  that  h^i  c«in 
maintain  an  action  in  his  own  name 


to  compel  the  board  to  comply  with 
the  law,  and  order  such  publication 
in  his  paper:  Welch  t?.  Board  of 
S'tpei^isors,  dCi  23-199;  Smith  r. 
Yoram,  37-^9. 


Sec.  308.     The  board  is  authorized  and   required   to  keep  the  Book'  kept, 
following  books:  ^  "^^^ 

1.  A  book  to  be  known  as  the  "minute  book,"  in  whioh  shall  Minute  book. 
l>e  recorded  all  orders  and  decisions  made  by  them,  except  those 
relating  to  highways.     All  orders  for  the  allowance  of  money  from 

the  county  treasury,  shall  state  on  what  account  and  to  whom  the 
allowance  is  made,  dating  the  same  and  numbering  them  consecu- 
tively through  each  year; 

2.  A  book  to  be  known   as  the  "  highway   record,"  in  which  Highway  rec- 
shall    be   recorded   all  proceedings  and  adjudications  relating  to  ^^ 

the  establishment,  change,  or  discontinuance  of  highways; 

3.  A  book  to  be  known  as  the  "  warrant  book,"  in  which  shall  Warrant  book. 
be  entered  in  the  order  of  their  issuance,  the  number,  date,  amount, 

name  of  drawee  of  each  warrant  drawn  on  the  treasury,  and  the 
number  of  warrants  as  directed  in  relation  to  the  minute  book. 


QUESTIONS — SUBMITTED  TO  THE  PEOPLE. 

Sec.  309.     The  board  of  supervisors  may  submit  to  the  people  8u^™»t  qucs- 
of  the  county  at  any  regular  election,  or  at  any  special  one  called  R?|25o! '^^^^^ 
for  that  purpose,  the  question  whether  money  may  be  borrowed  to  ^*     '^  ^^^ 
aid  in  the  erection  of  any  public  buildings,  whether  any  species 
of  stock,  not  prohibited  by  law,  shall  be  permitted  to  run  at  large 
and  at  what  time  it  shall  be  prohibited,  and  the  question  of  any 
other  local  or  police  regulation  not  inconsistent  with  the  laws  of 
the  state.     And  when  the  warrants  of  a  county  are  at  a  depreci- 
ated value,  they  may,  in  like  manner,  submit  the  question  whether 
a  tax  of  a  higher  rate  than   that  provided  by  law  shall  be  levied, 
and  in  all  cases  when  an  additional  tax  is  laid,  in  pursuance  of  a 
vote  of  the  people  of  any  county,  for  the  special  purpose  of  re- 
paying borrowed  money,  or  constructing,  or  aiding  to  construct, 
any  highway  or  bridge,  such  special  tax  shall  be  paid  in  money, 
and  in  no  other  manner. 

[The  word  ** now,*'  as  it  stood  in  the  original  section  between  "not"  and 
"  prohibited'*  in  line  five,  stricken  out ;  the  meaning  of  the  word  "stock'* 
defined,  and  further  provisions  made  as  to  submitting  to  vole  the  question 
whether  stock  shall  be  permitted  to  run  at  large,  16th  G.  A.,  ch.  70,  §  4; 
see  that  act  inserted  fol  owing  §  1453.] 


Two  or  more  propositions  mny  be 
submitted  to  vote  at  the  same  time, 
but  they  cannot  be  joined  together  so 


as  to  make  the  arl option  of  each  de- 
pend upon  the  adoption  of  all  the  eth- 
ers: McMillan  v,  Lee  Co,^  3-31 1;  Grajf 
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Mode  oC 
H.  ?  251. 
C.  '51,  i  115. 


V,  Mount,  45-591. 

If  the  board  are  authorized  to  bor- 
low  money,  they  may  do  it  by  means 
of  negotiable  bonds,  but  it  not  so  au- 
thorized, they  have  no  authority  to 
ipsue  such  bonds  and  bonds  so  issued 
would  be  void  [decided  under  §  114, 
Code  1<A]:  a u^ I  v.  Count ff  of  Mar 
shall,  12-142;  Casady  v,  Woodbury 
Co..  13-113 

Also,  held,  under  the  same  statute 
(Rev.  ^  2.'i0),  that  a  county  was  not 
authorized  to  vote  a  subscription  of 


stock,  or  to  issue  bonds  in  aid  of  a 
railroad  company,  (overruling  Da 
buque  Co:  v  D.  at  P  R.  Co.,  4  Gr  1; 
Stokes  V.  County  of  Scott,  10-166;  The 
StaU  V.  County  of  Wapello,  13-;ib8. 
Also,  see  Hanson  v.  Vernon,  27-26, 
and  cases  cited  in  each  of  l^ese  cases. 
But  see  Stewart  v.  Board  of  Super- 
visot  s,  <&c. .  30-9. 

Where  the  county  has  authority  to 
issue  bonds,  such  bonds  may  possess 
the  attributes  or  ne<jotiability :  Clapp 
I?.  Cedar  co.,  5-15. 


Sec.  310.  The  mode  of  submitting  such  questions  to  the  peo- 
ple shall  be  the  following:  the  whole  question,  including  the  sura 
desired  to  be  raised,  or  the  amount  of  tax  desired  to  be  levied, 
or  the  rate  per  annum,  and  the  whole  regulation,  including  the 
timu  of  its  taking  effect  or  having  operation,  if  it  be  of  a  nature 
to  be  set  forth,  and  the  penalty  for  its  violation  if  there  be  one, 
shall  be  published  at  least  four  weeks  in  some  newspaper  printed 
in  the  county.  If  there  be  no  such  newspaper,  the  publication 
shall  be  by  being  posted  up  in  at  least  one  of  the  most  public ' 
places  in  each  township  in  tlie  county,  and  in  addition,  in  at  least 
iive  among  the  most  public  places  in  the  county,  one  of  them  be- 
ing the  door  of  the  court  house,  for  at  least  thirty  days  prior  to 
the  time  of  taking  the  vote.  All  such  notices  shall  name  the  time 
when  such  question  will  be  voted  upon,  and  the  form  in  which 
the  question  shall  be  taken,  and  a  copy  of  the  question  sub- 
mitted shall  be  posted  up  at  each  place  of  voting  during  the  day 
of  election. 


Where  the  question  submitted  was 
whether  a  special  t.ix  should  beltvied 
to  pay  depreciated  county  warnmts, 
iietd,  that  the  omission  to  specify  for 


When  to  bor- 
row or  expend 
money. 
R.  {>2.)2. 
C.  'ol,  i  U6. 


Rate  of  tax 
R.|2^. 
C.  \)1, 2  117. 


what  year  the  tax  should  be  levied, 
rendered  the  submission  invalid :  Iowa 
R.  Land  Co.  v.  County  ofSac^  3J-124, 
149. 

Sec.  311.  When  a  question  so  submitted  involves  the  borrow- 
ing or  the  expenditure  of.  money,  the  proposition  of  the  qu(?stioii 
must  be  accompanied  by  a  provision  to  lay  a  tax  for  the  payment 
thereof  in  addition  to  the  usual  taxe-*,  as  directed  in  the  following 
section,  and  no  vote  adopting  the  question  proposed  will  be  of  ef- 
fect unless  it  adopt  the  tax  also. 


The  adoption  of  a  profK)sition  for  the 
expenditure  of  money,  is  of  no  effect 
unless  the  submission  of  such  propo- 
Bition  was  accompanied  by  the  pro- 
vision to  lay  a  tax  for  the  payment 
thereof:  Starr  v.  Board,  d-c  or  Des 
Moines  Co.,  22-491.    But  it  is  not 


necessary  thit  the  provision  for  levy- 
ing the  tax  be  a  distuict  proposition 
to  be  voted  upon  separately  Irom  the 
main  one;  each  proposition,  h>:>Wc;ver. 
must  be  accomp.med  bv  suca  provi- 
sion: McMillan  v.  Lee  County,  3-311. 


Sec.  312.  The  rate  of  tax  shall  in  no  case  be  more  than  one 
per  cent,  on  the  county  valuation  in  one  year.  When  the  object 
is  to  borrow  money  for  the  erection  of  public  buildings  as  a(>ove 
provided,  the  rate  shall  be  such  as  to  pay  the  debt  in  a  period  not 
exceeding  ten  years.  When  the  object  is  to  construct,  or  to  aid 
in  constructing,  any  highway  or  britlge,  the  annual  rate  shall  not 
be  less  than  one  mill  on  the  dollar  of  valuation,  and  any  of  the 
above  taxes  becoming  delinquent  shall  draw  the  same  interest 
with  the  ordinary  taxes. 
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therefor  are  valid:    Long  v,  Boone 
Co.,  32-181. 


The  authority  of  a  county  to  aid  in 
the  construction  of  a  road  is  here  nt  c- 
es-sarily  implied,  and  warrants  issued 

Sec.  313.  '  When  it  is  supposed  that  the  levy  of  one  year  will  Levy  to  con- 
not  pay  the  entire  amount,  the  proposition  and  the  vote  must  be  Rf|254. 
to  continue  the  proposed  rate  from  year  to  year,  until' the  amount  c. 'Kgns. 
Li  paid. 

Sec.  314.     The  board  of  supervisors,  on   being  satisfied  that  ^*^1^2"®^°° 
the  above  requirements  have   been  substantially  compb'ed  with,  r.^^. 
and  that  a  majority  of  the  votes  cast  are  in  favor  of  the  proposi-  C.'oi,  i}ii9. 
tion  submitted,  shjill  cause  the  proposition  and  the  result  of  the 
vote  to  be  entered  at  large  in  the  minute  boox,  and  a  notice  of 
its  adoption  to  be  published  for  the  same  time  and  in  the  same 
manner  as  above  provided  for  publishing  the  preliminary  notice, 
and  from  the  time  of  entering  the  result  of  the  vote  in  relation  to 
borrowing  or  expending  money,  and  from  the  completion  of  the 
notice  of  its  adoption  in  the  case  of  a  local  or  police  regulation, 
the  vote  and  the  entry  thereof  on  the  county  records  shall  be  in 
full  force  and  effect. 

Sec.   315.     Propositions   thus   adopted,  and   local   regulations  May  be  re- 
thus  established,  may  be  rescinded  in  like  manner  and  upon  like  r^?2S?* 
notice  by  a  subsequent  vote  taken  thereon,  but  neither  contracts  c.  '5i,  1120. 
made  under  them,  nor  the  taxes  appointed  for  carrying  them  into 
effect,  can  be  rescinded. 

Sec.  316.     The  board  shall  submit  the  question  of  the  adoption  when  sub- 
D?  rescission  of  such  a  measure  when  petitioned  therefor  by  one-  5?H^ 
fourth  of  the  voters  of  the  county,  unless  a  different  number  be  c'.''oi,'ivi\. 
proscribed  by  law  in  any  special  case. 

Sec.  317.     The  record  of  the  adoption  or  rescission  of  any  Record:  evi- 
such  measure  shall  be  presumptive  evidence  that  all  the  proceed-  r^"*?!'^. 
ings  necessary  to  give  the  vote  validity  have  been  regularly  con-  c. '51,^122. 
ducted. 

Sec.  318.     In  case  the  amount  produced  bv  the  rate  of  tax  Excess  of  tax. 
proposed  and  levied  exceeds  the  amount  sought  for  the  specific  g-,^^- 
object,  it  shall  not,  therefore,  be  held  invalid,  but  the  excess  shall    *     ' 
go  into  the  ordinary  county  funds. 

Sec.  319.     Money   so  raised   for  such   purposes    is   specially  pigtinct fUnd. 
appropriated,  and  constitutes  a  fund  distinct  from  all  others  in  the  K.jj:a.o. 
hands  of  the  treasurer  until  the  obligation  assumed  is  discharged.    *  "^  '^  ^-^ 

[Sixteenth  General  Assembly,  Chapter  84.] 
Sec.  1.     In  any  county  of  this  state,  where  any  special  levy  Funds  un- 
has  been  made  to  pay  any  claim,  bond -or  other  indebtedness,  and  <^^^*^<^^"'' 
the  same  shall  have  remained  in  the   treasury  of  the  county, 
uncalled  for,  for  a  period  of  three  years,  the  board  of  supervisors 
of  such  county  may  authorize  such  unclaimed  fund  to  be  trans- 
ferred to  the  general  county  fund. 

changing  names  op  unincorporated  towns  and  villages. 
[Sixteenth  General  Assembly,  Chapter  146.J 

Sec.  1.    The  board  of  supervisors  may  change  the  name  of  unin-  Board  of  ra- 

corporated  towns  or  villages  within  their  respective  counties  in  perviaors  may 
I    '^  1         •  ft      t  ^  cuanso  name* 

the  manner  herem  prescribed. 
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Petition  for 
change. 


Notice. 


Ilearin^ 


Remon- 
struuces. 


When  board 
shall  oMer 
chant  e. 


Order  shall 
couiuiu— . 


Proof  of 
publication. 


Costa. 


Sec.  2.  When  any  number  of  the  inhabitants  of  such  town  or 
vi'lage  shall  desire  to  changa  the  name  thereof,  there  shall  be 
filed  in  the  office  of  the  county  auditor  of  the  proper  county,  at 
least  ten  days  before  the  regular  meeting  of  the  board  of  super- 
visors, a  petition  for  that  purpose,  which  must  be  signed  by  at 
least  two-thirds  of  the  qufllified  electors  of  said  town  or  village, 
setting  forth  the  name  by  which  said  town  or  village  is  known, 
its  location  as  near  as  practicable,  and  giving  the  name  which 
they  desire  the  town  shall  thereafter  be  known  by.       ^ 

Skc.  3  Notice  of  the  filing  of  said  petition  and  the  time  and 
place  when  the  same  shall  be  heard,  and  the  objects  and  pur- 
poses thereof,  shall  be  given  at  least  four  weeks  before  the 
regular  meeting  of  the  board  of  supervisors,  in  like  manner  as 
the  publication  of  original  notices  in  civil  actions  where  the  de- 
fendant cannot  be  personally  served  within  the  state  ;  or  by  post- 
ing up  a  notice  of  said  petition  in  three  public  places  in  the  town 
or  village  the  name  of  which  is  sought  to  be  changed,  at  least  four 
weeks  before  the  meeting  of  said  board,  and  also  one  copy  of 
said  notice  for  the  same  length  of  time  on  the  front  door  of  the 
court  house  of  the  proper  county  wherein  the  last  term  of  the  dis- 
trict court  was  hehi. 

Sec.  4.  At  the  first  regular  meeting  of  said  board  after  publi- 
cation of  notice  is  completed,  the  board  of  supervisors  shall  pro- 
ceed to  hear  and  determine  said  petition,  unless  siid  hearing  is  for 
good  cause  continued  until  the  next  meeting  ;  and  said  board  on 
the  hearing  of  said  petition,  shall  hear  any  remonstrances  against 
the  proposed  change,  and  in  all  its  proceedings  in  relation  to  the 
hearing  of  said  petition  and  remonstrances  to  the  same,  the  said 
board  shall  be  governed  by  the  law  regulating  the  hearing  of  pe- 
titions for  the  establishment  of  highways,  so  far  as  they  are  appli- 
cable and  not  inconsistent  with  this  act.     . 

Sec.  5.  If,  on  the  hearing,  it  shall  appear  to  the  said  board 
that  two-thirds  of  the  qualified  electors  of  said  town  or  village  in 
good  faith  signed  said  petition  for  change  of  name,  and  desired 
the  same,  then  the  said  board  shall  order  said  name  to  be  changed 
as  prayed  for. 

Sec.  G.  Said  order  of  the  board  shall  thereupon  be  entered  of 
record,  giving  the  name  of  said  town  or  village  as  set  forth  in  said 
petition,  the  new  name  given,  the  time  when  the  change  shall 
take  eflfect  which  shall  not  be  less  than  thirty  days  thereafter,  and 
directing  that  notice  of  said  change  shall  be  published  in  at  least 
one  newspaper  published  in  said  county^  if  any;  and  if  there  is  no 
newspaper  published  in  said  county,  then  said  notice  shall  be  pub- 
lished by  posting  the  same  for  four  weeks  on  the  front  door  of  the 
court  house  where  the  last  term  of  the  district  court  of  said  county 
was  held. 

Sec.  7.  The  ordinary  proof  of  such  publication  shall  be  filed 
in  the  office  of  the  county  auditor,  shall  be  by  him  filed  for  pres- 
ervation, and  on  the  day  fixed  by  the  board  as  aforesaid  the  change 
shall  be  complete.  » 

Sec.  8.  In  all  cases  arising  under  the  provisions  of  this  act  where 
there  is  no  remonstrance  or  opposition  to  said  petition,  the  peti- 
tioners shall  pay  all  costs;  but  in  all  other  cases,  costs  shall  abide 
the  result  of  the  proceeding,  and  be  taxed  to  either  party,  in  the 
discretion  of  the  board,  or  divided  equitably  between  the  parties. 
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CHAPTER  3. 

OP  THE  COUNTY  AUDITOR. 

Section  320.     The  county  auditor  shall: 

1.  Record  all  the  proceedings  of  the  board  in  proper  books  Duttos  of.  ^^ 
provided  for  that  purpose.  '  12  o.  ll^cbrieo, 

2.  Make  full  entries  of  all  their  resolutions  and  decisions  on  all  2 1. 
questions  concerning  the  raising  of  money,  and  for  the  allowance 
of  money  from  the  county  treasury; 

3.  Record  the  vote  of  each  supervisor  on  any  question  sub- 
mitted to  the  board,  if  required  by  any  member  present; 

4.  Sign  all  orders  issued  by  the  board  for  the  payment  of 
money,  and  record  in  a  book  provided  for  the  purpose,  the  reports 
of  the  county  treasurer  of  the  receipts  and  disbursements  of  the 
county; 

5.  Preserve  and  file  all  accounts  acted  upon  by  the  board, 
with  their  action  thereon,  and  perform  such  special  duties  as  are 
or  may  be  required  of  him  by  law; 

6.  Designate  upon  every  account  on  which  any  sum  shall  be 
allowed  by  the  board,  the  amount  so  allowed  and  the  charges  for 
which  the  same  was  allowed; 

7.  Deliver  to  any  person  who  may  demand  it,  a  certified  copy 
of  any  record  or  account  iu  his  office  on  payment  of  his  legal  fees 
therefor. 

[The  fiuditor  to  report  the  expenses  of  the  county  for  criminal  prosecutions 
to  the  clerk,  see  18th  G.  A.,  ch.  22,  §  2,  inserted  following  §  378.] 


will  be  barred  under  §  2529.  IT  3.  in 
three  years  from  the  issuance  of  the 
warrant,  and  not  from  the  time  de- 
mand was  made  to  have  the  seal  at- 
tached:   Frescott  v.  Gonser,  34-175. 


Mandamus  may  be  brougVit  to  com- 
pel the  proper  oflScer  to  attach  the 
county  seal  to  a  warrant  drawn  by 
him  or  his  predecessor,  on  the  treas- 
urer, fo  maKe  it  conform  to  the  re- 
quirements of  §  327.     Such  action 

Sec.  321.  The  auditor  shall  not  sijrn  or  issue  any  county  war-  ^il£?,!?=^^^ 
rant  except  upon  the  recorded  vote  or  resolution  of  the  board  of  R.2  321. 
supervisors  authorizing  the  same,  except  for  jury  fees,  and  every 
such  warrant  shall  be  numbered,  and  the  date,  amount,  and  num- 
ber of  the  same,  and  the  name  of  the  person  to  whom  issued,  shall 
be  entered  in  a  book  to  be  kept  by  him  in  his  office  for  the  pur- 
pose. 


If  a  vote  is  legally  passed  anthoriz- 
inpr  the  issuance  of  warrants,  and  the 
laihire  to  i-ecord  it  is  a  mere  clerical 
omission,  such  failure  to  record  will 
not  invalidate  a  warrant  otherwise 
lejrally  and  properly  issued:  Clark 
r.  Poik  Co.,  19-248;  Long  v.  Boone 
Co..  36-60,  66. 

As  no  recorded  vote  is  necessary  to 
authorize  the  issuance  of  warrants  for 
jury  fees,  held,  that  the  fact  that  no 


vote  authorizing  certain  warrants  ap- 
peared of  record,  did  not  necessarily 
render  such  warrants  invalid :  Clark 
V.  Polk  Co.,  19-248. 

County  warrants  are  not  negotiable 
instruments:    Ibid, 

This  s  ction  is  directory  and  not 
mandatory,  and  a  wairant  issued, 
where  there  is  no  recorded  vote,  is 
not,  on  that  account,  void ;  Griggs  r. 
Kimhalh  42-512. 


Sec.  322.     Whenever  the  auditor  of  any  county  shall  receive  Scho->i  ftind. 
from  the  state  auditor,  notice  of  the  apportionment  of  school  moneys  ^-  2  ^^ 
to   be  distributed  in  the  county,  he  shall  file  the   same  in  his 
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COUNTY  TREASURER. 


[Title  IV. 


office  and  transmit  a  certified  copy  thereof  to  the  county  treasurer, 
and  he  shall  also  lay  a  certified  copy  thereof  before  the  board  at 
its  next  regular  meeting. 

Sec.  323.  The  county  auditor  shall  have  the  general  custody 
and  control  of  the  court  house  in  each  county  respectively,  subject 
to  the  direction  of  the  board  of  supervisors. 

Sec.  324.  The  county  auditor  shall  report  to  the  secretary  of 
state  fhe  name,  office,  and  term  of  office  of  every  county  officer 
elected  or  appointed,  within  ten  days  after  their  election  and  quali- 
fication, and  the  secretary  of  state  shall  record  the  same  in  a  book 
to  be  kept  for  that  purpose  in  his  office. 

Sec.  325.  The  clerk  of  the  district  court  and  county  recorder 
shall  each  be  eligible  to  the  office  of  county  auditor,  and  may  dis- 
charge the  duties  of  both  offices. 

Skc.  326.  The  offices  of  county  auditor  and  county  treasurer 
shall  not  be  united  in  the  same  person.  The  auditor  and  his 
deputy  are  prohibited  from  acting  as  attorney,  either  directly  or 
indirectly,  in  any  matter  pending  before  the  board  of  supervisors. 


Court  honse. 
Ex.  S.  8,  G.  A., 
ch.  2. 


Report  to  sec- 
reinrv  of  state. 
B.2  291. 


Who  eligible. 
12G.A.,ch.  160, 
27. 


Can  not  be 
treasurer. 


CHAPTER  4. 


OP  THE   COUNTY  TEEASUEEE. 


Dutlea. 
C,  ^1,  2  152. 


When  no 
f\inds. 
R.  '4  3f.l. 
a  ^61,  2  158, 


Section  327.  The  treasurer  shall  receive  all  money  payable 
to  the  county,  and  disburse  the  same  on  warrants  drawn  and 
signed  by  the  county  auditor  and  sealed  with  the  county  seal,  and 
not  otherwise  ;  and  shall  keep  a  true  account  of  all  receipts  and 
disbursements,  and  hold  the  same  at  all  times  ready  for  the  inspec- 
tion of  the  board  of  supervisors. 


County  of  Clay ^  35-241.  As  to  com- 
pelling? auditor  to  affix  tlie  seal  in  a 
proper  case,  see  note  to  §  32U. 

The  treasurer,  and  not  the  auditor, 
should  receive  mon^  belonging  to 
the  school  fund:  Mahaska  Co,  v. 
Searle,  44-4i;2. 


As  to  bond  of  county  treasurer  and 
his  liability  thereon,  see  §  674,  and 
notes. 

A  warrant  to  which  the  county  seal 
is  not  affixed  is  not  valid.  The  county 
may  be  liable  on  the  indebtedness  lor 
which  such  warrant  was  issued,  but 
not  on    the   warrant:     Springer   v. 

Sec.  328.  When  the  warrant  drawn  by  the  auditor  on  the 
treasurer  is  presented  for  payment,  and  not  paid  for  want  of 
money,  the  treasurer  shall  endorse  thereon  a  note  of  that  fact  and 
the  date  of  presentation,  and  sign  it,  and  thenceforth  it  shall  draw 
interest  at  the  rate  of  six  per  cent.;  and  when  a  warrant  which 
draws  interest  is  taken  up,  the  treasurer  is  required  to  endorse 
upon  it  the  date  and  amount  of  interest  allowed,  and  such  warrant 
is  to  be  considered  as  canceled  and  shall  not  be  re-issued. 


A  county  cannot  stop  interest  on 
outstanding  warrants  by  notice  that 
it  is  ready  to  redeem  the  same.   Noth- 


ing short  of  actual  tender  is  sufficient 
for  that  purpose:  Boonu  v,  Dubuque 
Co.,  44-128. 


Warrants: 
when  divided. 
R.  a  ^  3G2.  7f  5. 
C.  'of,  {  g  154, 
490. 


Sec.  329.  When  a  pei-son  wishing  to  make  a  payment  into  the 
treasury  presents  a  warrant  of  an  amount  greater  than  such  pay- 
ment, the  treasurer  shall  cancel  the  same  and  give  the  holder  a 
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certificate  of  the  overplus,  upon  the  presentation  of  which  to  the 
county  auditor,  he  shall  file  it  and  issue  a  new  warrant  of  that 
amount,  and  chara:e  the  treasurer  therewith,  and  such  certificate  is 
transferable  by  delivery,  and  will  entitle  the  holder  to  the  new  war- 
rant, which,  however,  must  be  issued  in  the  first  drawee's  name. 

Where  the  treasurer  failed  to  can- 
cel warrants  as  here  provided,  and 
they  were  Btolen  without  fault  on  his 
part>  and  a)?ain  put  in  circulation  and 
paid,  held,  that  there  was  such  neg- 
lect of  duty  as  to  render  him  liable : 


County  of  Johnson  r.  HugheSy  12- 


360. 

Where  the  treasurer  issued  what 
purported  to  be  warrants  instead  of 
certificates  for  such  overplus  as  here 
provided,  such  instruments  were  held 
inval'd:  Barney  t\  Buena  Vista 
Co.,  33-261. 


Sec.  330.     The  treasurer  shall  keep  a  bcok,  ruled  so  as  to  con-  r[^^*^^'' * 
tain  a  column  for  each  of  the  following  items  in  relation  to  the  c.*'5i,  gioo. 
warrants  drawn  on  him  by  the  auditor — the  number,  date,  draw- 
ee's name,  when  paid,  to  whom,  original  amount,  and  interest  paid 
on  each. 

Sec.  331.     The  treasurer  shall  keep  a  separate  account  of  the  Keep  sepn-irc 
several  taxes   for  state,  county,   school,  and  highway  purposes,  JlTsS.*' 
opening  an   account  between   himself  and  each  of  those  funds,  ^-  *^^'  ?  ^^• 
charging  himself  with  the  amount  of  the  tax,  and  crediting  him- 
self with  the  amounts  paid  over  severally,  and  with  the  amount  of 
delinquent  taxes  when  legally  authorized  so  to  do. 

Sec.  332.     The  warrants  returned  by  the  treasurer  shall  be  Wnrranta  cnn- 
compared  with  the  warrant  book,  and  the  word  "canceled"   be  R^^lshs. 
written  over  the  minute  of  the  proper  numbers  in  the  warrant  c.  'fei,  g  r>y. 
book,  and  the  original  warrant  be  preserved  for  at  least  two  years. 

Sec.  333.     The  treasurer  is  required  to  make  weekly  returns  to  Returns  of. 
the  auditor  of  the  number,  date,  drawee's  name,  when  paid,  to  c.'Im ico. 
whom  paid,  original  an^ount,  and  interest,  as  kept  in  the  book  be- 
fore directed. 

Sec.  334.     A  person  re-elected  to,  or  holding  over  the  office  of  A^unt* in<!i 
treasurer,  shall  keep  separate  accounts  for  each  term  of  his  office,  r.  ?3C7. 

C.  '61,  i  101. 


CHAPTER  5. 

OP  THE  COUNTY  RECORDER. 

Section  335.     The  recorder  shall  keep  his  office  at  the  countv  Duties  of. 
seat,  and  he  shall  record  at  length,  and  as  speedily  as  possible,  all  c.^bMioo. 
instruments  in  writing  which  may  be  delivered  to  him  for  record, 
in  the  manner  directed  by  law. 

Sec.  336.     The  same  person  may  be  eligible  to,  and  hold  the  Treasurer  ciigt- 
office  of  county  recorder  and   county  treasurer;   provided^  the  lo  6.  a.  ch.  120, 
number  of  inhabitants    in    such    county   does   not   exceed    ten  ^^ 
thousand. 

[Eighteenth  General  Assembly,  Chapter  40.] 
Sec.  1.    No  person  shall  be  disqualified  for  holding  the  office  of  Women  eUg- 
county  recorder  on  account  of  sex. 
6 
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SHERIFF. 


[Title  IV. 


CHAPTER  6. 


OF  TUB  SHERIFF. 


Duties. 
H.  JJ  383. 
C.  '51,  2  170. 


Disobedience. 
R.  Jl  .^84. 
C.  '51,  'i  171. 


Jail:  charge  cC 
II.  ?  as.-). 
C.  '51,  g  172. 


Consen'fitora  of 
tlic  pence. 

C.'ol.J  173. 


Attend  courts. 
K.  i  387. 
C. '51,i|174. 


SEcnoN  337.  The  sheriff  shall,  by  himself  or  his  deputies,  exe- 
cute according  to  law,  and  return  all  writs  and  other  legul 
process  issued  by  lawful  authority  and  to  him  directed  or  commit- 
ted, and  shall  perform  such  other  duties  as  may  be  required  of 
him  by  law. 

Sec.  338.  His  disobedience  of  the  command  of  any  such  pro- 
cess is  a  contempt  of  the  court  from  which  it  issued,  and  may  be 
punished  by  the  same  accordingly,  and  he  is  further  liable  to  the 
action  of  any  person  injured  thereby. 

Sec.  339.  He  has  the  charge  and  custody  of  the  jail  or  other 
prison  of  his  county,  and  of  the  prisoners  in  the  same,  and  is  re- 
quired to  receive  those  lawfully  committed,  and  to  keep  them 
himself,  or  by  his  deputy  or  jailor,  until  discharged  by  law. 

Sec.  340.  The  sheriff  and  his  deputies  are  conservators  of  the 
peace,  and  to  keep  the  same,  or  to  prevent  crime,  or  to  arrest  any 
person  liable  thereto,  or  to  execute  process  of  law,  may  call  any 
person  to  their  aid,  and,  when  necessary,  the  sheriff  may  summon 
the  power  of  the  county. 

Sec.  341.  The  sheriff  shall  attend  upon  the  district  and  circuit 
courts  of  his  county,  and  while  either  remains  in  session  he  shall 
be  allowed  the  assistance  of  such  number  of  bailiffs  as  cither  may 
direct.  They  shall  be  appointed  by  the  sheriff,  and  shall  be 
regarded  as  deputy  sheriffs,  for  whose  acts  the  sheriff  shall  be  re- 
sponsible. 


554,  561;  and  such  bo'liffs  may  serve 
a  precept  for  a  jury :  T/te  State  v.  Ar- 
thur, 39-681. 


Not  appear  as 
nttoriity  or 
counsel. 
U.  g  388. 
C.  '51,  i  175. 


The  bailiffs  here  provided  for  are 
entitled  to  compensation  from  the 
county,  which  sha'l  be  reasonable  in 
amount:  Bringolf  v,  Polk  Co.,  41- 

Sec  342.  No  sheriff,  deputy  sheriff,  coroner,  or  Constable,  shali 
appear  in  any  court  as  attorney  or  counsel  for  any  party,  nor 
make  any  writing  or  process  to  commence,  or  to  be  in  any  manner 
used  in  the  same,  and  such  writing  or  process  made  by  any  of 
them  shall  be  rejected. 

a  penal  law:  Santo  v.  Tlie  State,  2- 
165,  221. 


This  section  does  not  prevent  the 
oi!icei*s  named  from  making:  complaint 
before  a  magistrate  of  the  violation  of 


Purchase  void.      Skc.  343.     No  sheriff,  deputy  sheriff,  coroner,  or  constable,  shall 
c'M^3i-fi        become  the  purchaser,  either  directly  or  indirectly,  of  any  prop- 
erty  by  him  exposed  to  sale  under  any  process  of  law,  and  every 
such  purchase  is  absolutely  void. 

Sec.  344.  Sheriffs  and  their  deputies  may  execute  any  process 
which  may  be  in  their  hands  at  the  expiration  of  their  office,  and, 
in  case  of  a  vacancy  occurring  in  the  office  of  sheriff  from  any 
cause,  his  deputies  shall  be  under  the  same  obligation  to  execute 
legal  process  then  in  his  or  their  hands,  and  return  the  same,  ..s 
if  the  sheriff  had  continued  in  office,  and  he  and  they  will  rc;iiaia 
liable  therefor  under  the  provisions  of  law  as  in  other  cases. 


Execute  pro- 
cess when  out 
of  office. 
U.  I  -m. 
C.  '51, 1 177. 
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Sec.  345.     When  a  sheriff  goes  out  of  office,  he  shall  deliver  Deliver  to  wic- 
to  his  successor  all  books  and  papers  pertainin<T  to  the  office,  and  rI^soi. 
property  attached  and  levied  upon,  except  as  provided  in  the  pre-  C-  ^i*  i  i"^- 
ceding  section,  and  all  prisoners  in  the  jail,  and  take  his  receipt 
specifying  the  same,  and  such  receipt  shall  be  sufficient  indemnity 
to  the  person  taking  it. 

This  section  is  directory  only,  and  An  offer  on  the  part  of  the  out-go- 
if  the  attached  property,  &c.,  be  actu-  ing:  sheriff  to  deliver  attached  prop- 
ally  delivered  to  the  incoming  sheriff  erty  to  the  incoming  one,  and  a  waiv- 
he  would  become  responsible  tneretor,  er  of  delivery  by  the  latter,  discharges 
and  the  out-jroing  oflBcer  would  be  the  former  from  further  reHDonsibil- 
discharged,  although  no  receipt  was  ity  for  the  sate  keeping  of  the  prop- 
given:  McKay  v.  Thorington^  15-25;  erty:  Foekler  v.  Martin,  82-117. 
McKay  v,  Leonard,  17-569. 

Sec.  346.  If  the  sheriff  die  or  go  out  of  office  oefore  the  re-  Successor  mny 
turn  of  any  process,  then  in  his  hands,  his  successor,  or  other  k.'^Ijgi. 
officer  authorized  to  discharge  the  duties  of  the  office,  may  proceed 
to  execute  and  return  the  same  in  the  same  manner  as  the  out- 
going sheriff  should  have  done,  but  nothing  in  this  section  shall  be 
construed  to  exempt  the  out-going  sheriff  and  his  deputies  from 
the  duty  imposed  on  them  by  section  three  hundred  and  thirty- 
seven  of  this  chapter,  to  execute  and  return  all  process  in  their 
hands  at  the  time  the  vacancy  in  the  office  of  sheriff  occurs. 

Skc.  347.     On  the  election  or  appointmentof  a  new  sheriff  all  ^^me. R  ?,^w. 
new  process  shall  be  directed  to  him.  .t  '  • 

Sec.  348.     If  the  sheriff,  who  has  made  a  sale  of  real  estate  on  Same, 
execution,  die,  or  go  out  of  office  before  the  period  of  redemption 
expires,  his  successor  shall  make  the  necessary  deed  to  carry  out 
such  sale. 


CHAPTER  7. 

OP  THE   CORONER. 

Section  349.     It  is  the  duty  of  the  coroner  to  perform  all  the  Duties, 
duties  of  the  sheriff  when  there  is  no  sheriff,  and  in  cases  where  cvo^isa. 
exception  is  taken  to  the  sheriff  as  provided  in  the  liext  section. 


officio  sheriff:    Tieman  v.  Haw,  49- 
;{12. 


The  sureties  upon  the  oflScial  bond 
of  the  coroner  are  accountable  on  such 
bond  for  his  acts  while  acting  as  ex 

Sec.  350.  In  all  proceedings  in  the  courts  of  record,  where  it  Serve  process. 
appears  from  the  papers  that  the  sheriff  is  a  party  to  the  action  ;  c!^»5Mi8i. 
or  where,  in  any  action  commenced  or  about  to  be  commenced, 
an  affidavit  is  filed  with  the  clerk  of  the  court,  stating  that  the 
sheriff  and  his  deputy  are  absent  from  the  county,  and  are  not 
expected  to  return  in  time  to  perform  the  sei^vice  needed;  or 
stating  a  partiality,  prejudice,  consanguinity,  or  interest,  on  the 
part  of  the  sheriff,  the  clerk  or  court  shall  direct  process  to  the 
coroner,  whose  duty  it  shall  be  to  execute  it  in  the  same  manner 
as  if  he  were  sheriff. 
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Seme. 
K.I335. 
C.  ol,  2  188. 


Inquest 
C.  ^1,2186. 


Warmnt 
R.  Ji  31)7. 
C.  '51,  J 187. 


Fervice. 
K.  9  308. 
C.  '51,  g  188. 

Jurors. 
R.  9  399. 
C.  '6l,  189. 


Subpoenas : 
contempts. 
R.3  400. 
C.  'k,  i  190. 


To  make  a  service  of  notice  by  the  should  act:  3fmof<  i?.  Vineyard,  11-90. 
coroner,  as  such,  ^ood,  it  mustappeiir       This  section  applies  in  criminal  as 

from  the  record,  that  the  sheritf  was  well  as  in  civil  cases,  and  upon  the 

disqualified  to  act:    Beard  v.  Smithy  filing  of  the  affidavit  here  contem- 

9-50.  plated,  the  coroner  should  be  directed 

Where  the  sheriff  is  disqualified  by  to  act  in  place  of  the  sheriff:     The 

interest  or  other  personal  reason,  the  State  v,  Hardin,  46-623. 
coroner,  and  not  the  deputy  sheritf, 

Sec.  351.  When  there  is  no  sheriff,  deputy  sheriff,  or  coroner 
qualified  to  serve  legal  process,  the  clerk  of  the  court  may,  by 
writing  under  his  hand  and  the  seal  of  the  court  certifying  the 
above  fact,  appoint  any  suitable  person  specially  in  each  case  to 
execute  such  process,  who  shall  be  sworn,  but  he  need  not  give 
bond,  and  his  return  shall  be  entitled  to  the  same  credit  as  the 
sheriff's  when  the  appointment  is  attached  thereto. 

of  the  person  so  appointed,  will  de- 


pend on  the  validity  of  the  appoint- 
ment. In  a  particular  case,  the  ap- 
l)ointment  held  not  to  show  sutn- 
ciently  that  there  was  **no  sheriff, 
deputy  sheriff,  or  coroner  qualified/' 
&c. :    Currens  r.  RatcUffe,  9-309. 


Where  the  disqualification  of  the 
sheriff  is  made  known  before  the  is- 
suance of  a  writ,  and  also  the  dis- 
qualification of  the  coroner,  it  is  not 
objectionable  to  direct  the  writ  to  the 
person  specially  appointed:  Minott 
V,  Vineyard,  11-90. 

The  credit  to  be  given  to  the  return 

Sec.  352.  The  coroner  shall  hold  an  inquest  upon  the  dead 
bodies  of  such  persons  only  as  are  supposed  to  have  died  by  un- 
lawful means.  When  he  has  notice  of  the  dead  body  of  a  per- 
son supposed  to  have  died  by  unlawful  means,  found  or  being  in 
his  county,  he  is  required  to  issue  his  warrant  to  a  constable  of 
his  county,  requiring  him  to  summon  forthwith  three  electors  of 
the  county  to  appear  before  the  coroner  at  a  time  and  place  named 
in  the  warrant. 

Sec.  353.     The  warrant  may  be  in  substance  as  follows: 

State  op  Iowa,       ) 
County.  ) 

To  any  constable  of  the  said  county: — In  the  name  of  the  state 
of  Iowa  you  are  hereby  required  to  summon  forthwith  three  elec- 
tors of  your  county,  to  appear  before  me  at  ( name  the  place  ),  at 
(name  the  day  and  hour  or  say  forthwith),  then  and  there  to  hold 

an  inquest  upon  the  dead  body  of ,  there  lying,  and  find 

by  what  means  he  died. 

Witness  my  hand  this day  of ,  A.  D.  18 — . 

A.  B.,  coroner  of county. 

Sec.  354.*  The  constable  shall  execute  the  warrant,  and  make 
return  thereof  at  the  time  and  place  named. 

Sec.  355.  If  any  juror  fails  to  appear,  the  coroner  shall  cause 
the  proper  number  to  be  summoned  or  returned  from  the  bystand- 
ers, immediately,  and  proceed  to  empanel  them  and  administer  tbo 
following  oath  in  substance: 

'*  You  do  solemnly  swear  (or  affirm)  that  you  will  diligently 
inquire,  and  true  presentment  make,  when,  how,  and  by  what 
means  the  person  whose  body  lies  here  dead  came  to  his  death, 
according  to  your  knowledge  and  the  evidence  given  you." 

Sec.  356.  The  coroner  may  issue  subpoenas  within  his  county 
for  witnesses,  returnable  forthwith,  or  at  such  time  and  place  as 
he  shall  therein  direct,  and  witnesses  shall  be  allowed  the  same 
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fees  as  in  cases  before  a  justice  of  the  peace,  and  the  coroner  has 
the  same  authority  to  enforce  the  attendance  of  witnesses,  and  to 
punish  them  and  jurors  for  contempt  in  disobeyinjBf  his  process,  as 
a  justice  of  the  peace  has  when  his  process  issues  in  behalf  of  the 
state. 

Sec.  357.    An  oath  shall  be  administered  to  the  witnesses  in  oath^^ 
substance  as  follows:  c.5i.  g'loi. 

"  You  do  solemnly  swear  that  the  testimony  which-  you  shall 
give  to  this  inquest  concerning  the  death  of  the  person  here  lying 
dead,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth." 

Sec.  358.     The  testimony  shall  be  reduced  to  writing  under  Testimony. 
the  coronor's  order,  and  subscribed  by  the  witnesses.  c.'Si,  giu2. 

Sec.  359.     The  jurors  having  inspected  the  body,  heard  the  verdict. 
testimony,  and  made  all  needful  inquiries,  shaJ  return  to  the  cor-  c.* '5^193. 
oner  their  inquisition  in  writing,  under  their  hands  in  substance 
as  follows,  and  stating  the  matters  in  the  following  form  sug- 
gested, as  far  as  found: 

State  of  Iowa,         )  • 
County.    5 

An  inquisition  holden  at ,  in county, 

on  the day  of A.  D.   18 before 

coroner  of  the  said  county,  upon  the  body 

of (or  a  person  unknown)  there  lying  dead, 

by  the  jurors  whose  names  are  hereto  subscribed.  The  said 
jurors  upon  their  oaths  do  say  (hero  state  when,  how,  by  what 
person,  means,  weapon,  or  accident,  ho  came  to  his  death,  and 
whether  feloniously.) 

•In  testimony  whereof  the  said  jurors  have  hereunto  set  their 
hands,  the  day  and  year  aforesaid: 

(which  shall  bo  attested  by  the  coroner.) 

Sec.  360.     If  the  inquisition  find  that  a  crime  has  been  com- Kent  secret 
mitted  on  the  deceased,  and  name  the  person  whom  the  jury  be-  c.*'K^i*ii>t 
lieve  has  committed  it,  the  inquest  shall  not  be  made  public  until 
after  the  arrest  directed  in  the  next  section. 

Sec.  361.     If  the  person  charged  bo  present,  the  coroner  may  Arrest _ 
order  his  arrest  by  an  oificer  or  any  other  person  present,  and  shall  c.'SM  ioo. 
then  make  a  wafrant  requiring  the  officer  or  other  person  to  take 
him  before  a  justice  of  the  peace. 

Sec  362.     If  the  person  charged  be  not  present,  and  the  cor-  r*'^^* 
oner  believes  he  can  be  taken,  the  coroner  may  issue  a  warrant  to  C'M,  g  idc. 
the  sheriff  and  constables  of  the  county,  requiring  them  to  arrest 
the  person  and  take  him  before  a  justice  of  the  peace. 

Sec.  363.  The  warrant  of  a  coroner  in  the  above  case  shall  be  |*^?Jo7 
of  equal  authority  with  that  of  a  justice  of  the  peace,  and  when  c.''5i,i  107. 
the  person  charged  is  brought  before  the  justice,  such  justice  shall 
cause  an  information  to  be  filed  against  him,  and  the  same  pro- 
ceedings shall  be  had  as  in  other  cases  under  information,  and  he 
shall  be  dealt  with  as  a  person  held  under  an  information  in  the 
usual  form. 

Sec  364.     The  warrant  of  the  coroner  shall  recite  substantially  S^^J^^ 
the  transactions  before  him  and  the  verdict  of  the  jury  of  inquest  c.*'5i,g*i98 
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Inquest:  re- 
turn. 
K.  g  409. 
C.  '51,  J  199. 

Disposition  of 
body. 
R.  MIO. 
C.  'ol,  g  200. 


When  no  coro- 
ner. 
K.  3411- 
C.  '51,  J  201. 


Surgeons. 
C.  ^61,  8  202. 


leading  to  the  arrest,  and  such  warrant  shall  be  a  sufficient  found- 
ation for  the  proceeding  of  the  justice  instead  of  an  information. 

Sec.  365.  The  coroner  shall  then  return  to  the  district  court 
the  inquisition,  the  written  evidence,  and  a  list  of  the  witnesses 
who  testified  material  matter. 

Sec.  366.  The  coroner  shall  cause  the  body  of  a  deceased  per- 
son which  he  is  called  to  view,  to  be  delivered  to  his  friends  if 
any  there  be,  but  if  not,  he  shall  cause  him  to  be  decently  buried 
and  the  expense  to  be  paid  from  any  property  found  with  the 
body,  or,  if  there  be  none,  from  the  county  treasury,  by  certifying 
an  account  of  the  expenses,  which,  being  presented  to  the  board 
of  supervisors,  shall  be  allowed  by  them,  if  deemed  reasonable, 
and  paid  as  other  claims  on  the  county. 

Sec.  367.  When  there  is  no  coroner,  and  in  case  of  his  absence 
or  inability  to  act,  any  justice  of  the  peace  .of  the  same  county  is 
authorized  to  perform  the  duties  of  coroner  in  relation  to  dead 
bodies,  and  in  such  case  he  may  cause  the  person  charged  to  be 
brought  before  himself  by  his  warrant,  and  may  proceed  with  him 
as  a  justice  of  the  peace. 

Sec.  368J  In  the  above  inquisition  by  a  coroner,  when  he  or 
the  jury  deem  it  requisite,  he  may  summon  one  or  more  physicians 
or  surgeons  to  make  a  scientific  examination,  and  shall  allow  in 
such  case  a  reasonable  compensation  instead  of  witness  fees. 


The  compensation  of  such  witnesses 
is  to  be  fixed  by  the  coroner,  or  jus- 
tice acting  in  his  place,  and  his  juris- 
diction in  such  matter  is  exclusive. 


He  may  be  compelled  by  mandamus 
to  act,  but  no  appeal  is  provided: 
Cushmanv.  Washington  ^o, 45-265; 
Sanfoi^d  v.  Lee  Co.,  49-148. 


CHAPTER  8. 


OP   THE   COUNTY   SURVEYOR. 


Duties. 
R.  ^  413. 
C.  '51,  i  203. 

Same. 
R.  ^  414. 
C.  '51,  i  204. 


Field  notes. 
R.  9  415. 
C.  '51, 2  205. 


Comers. 
R.  a416. 
C.  51, 3  20«. 


Section  369.  The  county  surveyor  shall  make  all  surveys  of 
land  within  his  county  which  he  may  be  called  upon  to  make,  and 
his  surveys  sh^ll  be  held  as  presumptively  correct. 

Sec.  370.  The  field  notes  and  plats  made  by  the  county  sur- 
veyor shall  be  transcribed  into  a  well  bound  book  under  the  super- 
vision of  the  surveyor,  when  desired  by  a  person  interested  and  at 
his  expense. 

Sec  371.  Previous  to  making  any  survey,  he  shall  furnish 
himself  with  a  copy  of  the  field  notes  of  the  original  survey  of  the 
same  land,  if  there  be  any  in  the  oflfice  of  the  county  auditor,  and 
his  survey  shall  be  made  in  accordance  therewith. 

Sec.  372.  He  is  required  to  establish  the  corners  by  taking 
bearing  trees  and  noting  particularly  their  course  and  distance, 
but  if  there  be  no  trees  within  reasonable  distance,  the  corners 
are  to  be  marked  by  stones  firmly  placed  in  the  earth,  or  by 
mounds. 
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Sec.  373.     In   the   re-survey   and  sub-divisions   of    lands   by  vJll^;    j^  ,^ 
county  surveyors,  their  deputies,  or  other  persons,  the  rules  pre- 
scribed by  acts  of  congress  and  the  instructions  of  the  secretary  of 
the  interior,  shall  bo  in  all  respects  followed. 

Sec.  374.     The  county  surveyor  shall,  when  requested,  furnish  Plat  and  copy 
the  person  for  whom  the  survey  is  made  with  a  copy  of  the  field  r.^Tu,*'' 
notes  and  plat  of  the  survey,  and  such  copy  certified  by  him,  and  c. '5i,  §207. 
also  a  copy  from  the  record,  certified  by  tlie  county  auditor,  with 
the  seal,  shall  be  presumptive  evidence  of  the  survey  and  of  the 
facts  herein  required  to  be  set  forth,  and  which  are  stated  accord- 
inj^Iy,  between   those  persons  who   join  in  requesting  it,  and  any 
other  person  then  concerned  who  has  reasonable  notice  that  such 
a  survey  is  to  be  made  and  the  time  thereof. 

Sec.  375.     The  board  of  supervisors  is  required  to  furnish  a  ^^  ?*'"" 
substantial,  well   bound  book,  m   which   the  field  notes  and  plats  r.  g  4i.s. 
made  by  the  county  surveyor  may  be  recorded.  ^-  '^^'  ^  ^^• 

Sec.  376.     The  plat  and  record  shall  show  distinctly  of  what  Plat:  what  to 
piece  of  land  it  is  a  survey;  at  whose  personal  request  it  was  made,  r1^^419. 
the  names  of  the  chainmen,  and  that  they   were  approved  and  c. '51,  ^  209. 
sworn  by  the  surveyor,  and  the  date  of  the  survey;  and  the  courses 
shall  be  taken  according  to  the  true  meridian,  and  the  variation  of 
the  magnetic  from  the  true  meridian  stated. 

Sec.  377.     The  necessary  chainmen  and  other  persons  must  be  chainmcn. 
employed  by  the  person  requiring  the  survey  done,  unless  other-  ^ti^'^.f. 
wise  agreed  ;  but  the  chainmen  must  be  disinterested  persons  and    '  ^ 
approved  of  by  the  surveyor,  and  sworn  by  him  to  measure  justly 
and  impartially  to  the  best  of  their  knowledge  and  ability. 

Sec.  378.     County  surveyors,  when  establishing  defaced  or  lost  ^^s"^**®"^ 
land   corners  or  lines,    may   issue   subpoenas   for  witnesses   and  c.  lo-i,  14G.  A. 
administer  oaths  to  them,  and  all  fees  for  service  of  officers  and 
attendance  of  witnesses  shall   be   the   same   as   in  proceedings 
before  justices  of  the  peace. 

county  officers  to  report  information  or  statistics. 

fEigrhteenth  General  Assembly,  Chapter  22.] 

Sec.  1.     It  is   hereby   made  the   duty  of  each  county  officer,  Governor  or 
whenever  called  upon  hf  the  governor  or  either  house  of  the  gencmi^niJHeni- 
general   assembly  so  to  do,  to  communicate  to  the  governor,  or  uiy  may  call 
such  house,  any  information  that  may  be  in  his  possession  as  such  o&c"r  foriu- 
officer,  and  to  furnish  any  statistics  at  his  command  when  thus  formation. 
called  upon. 

Sec.  2.     In  order  to  enable  the  clerk  of  the  district  court  prop-  Anditor  to  re- 
erly  to  comply  with  the  provisions  of  section  two  hundred  and  jlen  S  of  Vrim^ 
three  of  the  code,  it  is  made  the  duty  of  the  county  auditor  to  [{JJlJaf'^®^'"' 
report  lo  said  clerk,  before  the  first  day  of  November  in  each 
year,  the  expenses  of  the  county  for  criminal  prosecutions  during 
the  year  ending  the  thirtieth  day  of  September  preceding,  includ- 
ing, but  distinguishing  the  compensation  of  district  attorney. 

Sec.  3.     It  is  hereby  made  the  duty  of  the  clerk  of  the  district  Report  of  the 
court,  in  preparing  the  report  required  by  said  section  two  hun-  district  court. 
dred  and  three  of  the  code,  to  make  such  report  for  the  year  end- 
ing the  30th  day  of  September  preceding. 
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miruretowr.  ^^P'  ^'     Failure  on  the  part  of  any  officer  to  perform  any  dutv 

fomi  such  required  of  bim  by  this  act,  shall  render  him  liable  to  prosecution 

duUes,  and  punishment  for  misdemeanor. 


CHAPTEE  9. 

OF  TOWNSHIPS  AND  TOWNSHIP  OFFICERS. 

^orm  town.  Section  379.     The  board  of  supervisors  of  each  county  shall  di- 

L^me!  ^  ^^^    ^'i^®  the  same  into  townships,  as  the  convenience  of  the  citizens 
c:'6m'210        "**^  require,  accurately  defining  the  boundaries  thereof,  and  may 
MG.  A.ch*.  122.  from  tinieto  time  make  such  alterations  in  the  number  and  boun- 
daries of  the  townships  as  it  may  deem  proper  ;  provided,  however, 
that  if  the  congressional  township  lines  are  not  adopted  and  fol- 
lowed, the  board  of  supervisors  shall  not  change  the  lines  of  any 
civil  township  so  as  to  divide  any  school  district  or  sub-district,  un- 
less a  majority  of  the  voters  of  such  district  or  sub-diUrict  shall  pe- 
tition therefor. 
For  similar  provision  as  to  dividing  |  school  di8tricts,see  §  1799. 
voters.  Sec.  380.      No  township  shall  be  organized  in  which  at  the  time 

UG.  A.  cli-73,    of  organization  there  shall  not  be  at  least  ten  legal  voters  ;  provi- 
ded, that  each  county  shall  have  one  civil  township. 
S?rd^  ^  ^^^'  ^^^'     '^^^.  description  of  the  boundaries  of  each  township, 

R.  ^442.  and  of  all  alterations  in  them,  and  of  all  new  townships,  shall  be 

c.'5i,g220.        recorded  in  full  in  the  records  of  the  board  of  supervisors  and  of 
the  township. 

OF   DIVIDING   TOWNSHIPS. 

smp  cJ^taSis  a      ^^^'  ^^^'     ^^^^  ^°y  township  has  within  its  limits  an  incor- 
tity  or  town,     porated  city  or  town,  the  electors  of  such  township  residing  with- 
ni,*i'^^^^   out  the  limits  of  such  city  or  town,  may,  at  the  January,  April, 
or  June  session  of  the  board  of  supervisors  of  th«  county,  peti- 
tion to  have  such  township  divided  into* two  townships;  the   one 
•  to  embrace  the  territory  without,  and  the  other  the  territory  with- 

in such  corporate  limits;  which  petition  shall  be  accompanied  by 
the  affidavit  of  three  individuals,  to  the  eflFect  that  all  the  signa- 
tures to  such  petition  are  genuine,  and  that  the  signers  thereof 
are  all  legal  voters  of  said  township,  residing  outside  said  corpo- 
rate limits. 
£2^2  3.  ^^^*  ^^^'     ^^^^^^  ^^  ^^®  ^^^^  when  such  petition  will  be  pre- 

sented, shall  be  given  by  two  publications  in  a  weekly  newspaper 
published  in  the  township,  the  last  of  which  publication  shall  be 
at  least  ten  days  prior  to  the  time  fixed  for  the  presentation  of 
such  petition;  or  if  no  paper  is  printed  in  such  township,  or  the 
papers  therein  printed  refuse  to  make  such  publication,  the  notice 
herein  contemplated  shall  be  given  by  posting  in  five  public 
places  in  the  township,  two  of  which  shall  be  without  and  three 
within  such  corporate  limits. 
Pctidon :  sign-  g^^  334  jj-  g^^jj  petition  is  signed  by  a  majority  of  the  elect- 
Same,  2§  4, 5.     ors  of  such  township  residing  without  the  corporate  limits  of  such 


Digitized  by 


Google 


Chap.  9.]  townships  and  officers.  89 

city  or  town,  the  board  of  supervisors  shall  divide  such  township 
into  two  townships,  as  prayed  therein,  but  except  for  election  pur- 
poses, including  the  appointment  of  all  judges  and  clerks  of 
election  rendered  necessary  by  the  change,  such  division  shall  not 
take  effect  until  the  first  Monday  of  January  next  ensuing. 

Skc.  385.     When  a  new  township  is  formed,  the  board  of  super-  Firet  election. 
visors  shall  call  the  first  township  election,   to  be  held  at  such  alifj  231. 
place  as  it  may  designate,  on  the  day  of  the  next  general  election. 

Sec.  386.     The  auditor  shall  issue  a  warrant  for  such  first  elec-  Warrant  for. 
tion,  stating  the  time  and  place  of  the  same,  the  oflScers  to  be  c.'4if|'232. 
elected,  and  any  other  business  which  is  to  be  attended  to;  and 
no  other  business  shall  be  done  than  such  as  is  so  named. 

Sec.  387.  Such  warrant  may  be  directed  to  any  constable  of  r*?^455"^'^^ 
the  county,  or  to  any  citizen  of  the  same  township,  by  name,  and  c.*'6i,{*2aa. 
shall  be  served  by  posting  up  copies  thereof  in  three  of  the  most 
public  places  in  the  township  fifteen  days  before  the  day  of  the 
election ;  the  original  warrant  shall  be  returned  to  the  presiding 
officer  of  the  election,  to  be  returned  to  the  clerk  when  elected, 
with  a  return  thereon  of  the  rajinner  of  service,  verified  by  oath  if 
served  by  any  other  than  an  officer. 

Sec.  388.     The  election  shall  be  conducted  as  other  township  ^^^^J^^"* 
elections,  and  the  electors  shall  proceed  to  elect  the  officers  named  c. '61,^2*2^5. 
in  th!s  chapter, 

OFFICERS — DUTIES. 

Sec.  389.     In  each  township  there  shall  be  elected  three  trus-  officereof 
tees,  one  clerk,  one  assessor,  two  constables,  and  two  justices  of  S'.y^l,!^' 
the  peace,  but  where  a  city  or  incorporated  town  is  situate  in  a    '     ' 
township,  the  trustees  of  the  township  may  order  the  election  of 
one  or  two  additional  justices  and  constables,  and  at  least  one  jus- 
tice and  constable  shall  reside  within  the  limits  of  such  city  or 
town. 

Sec.  390.    In  any  township  a  part  of  which  is  included  within  when  town- 
the  incorporated  limits  of  any  incorporated   city  or  town,  the  i^Jfiy*^"^^"* 
qualified  voters  of  such  township  residing  without  the  corporate  town, 
limits  of  such  city  or  town,  shall  at  the  general  election  in  each  ch.'a*  '   *   ' 
year  elect  an  assessor  in  the  same  manner  as  provided  by  law  ^^- -^^  c^- ^^^ 
for  the  election  of  township  assessors,  and  the  qualified  voters  of  icTg.a.  ch.2r>. 
each  incorporated  city  and  town,  whether  such  city  or  town  em-  ^^^"^  *^^-  '- 
braces  one  or  more  townships  or  parts  of  townships,  shall,  at  the 
municipal  election  in  such  city  or  town,  elect  one  assessor  for  such 
city  or  town,  and  such  assessors  shall  be  limited  in  the  discharge 
of  their  official  duties  to  the  limits  in  which  they  are  elected,  and 
such  city  and  town  assessors  shall  hold  their  office  for  one  year 
from  the  first  of  January  next  ensuing. 

Provided^  that  any  incorporated  city  as  above  described,  having  SoJe^hanlTuo 
a  population  of  ten  thousand  inhabitants  or  over,  shall  have  the  assessor. 
right  to  elect  one  or  more  assessors,  not  to  exceed  three,  and  such 
assessor  or  assessors  shall  in  all  respects  perform  the  same  duties 
as  now  required  of  assessors,  and  in  like  manner  be  subject  to  the 
same  laws  and  penalties  thereunder,  and  shall  each  receive  the  Election  qtmii. 
same  compensation  as  now  provided  for  assessors,  and  shall  give  ^miKmsaUm 
bond  and  qualify  for  the  duties  required  of  them  as  now  required  ofasseasorsiu 
by  law,  and  shall  be  elected  at  the  time  and  for  the  terms  above  ^^  *^*®^ 
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<letennine 
number. 


citycouncU  to  provided,  and  the  city  council  of  such  incorporated  city  shall  de- 
termine by  resolution  at  least  five  weeks  before  the  time  for 
electiiifr  said  assessor  or  assessors,  whether  it  shall  be  necessary  to 
elect  one,  two,  or  three  assessors  for  the  ensuing  term,  and  there- 
upon the  mayor  of  such  city  shall  make  proclamation  of  the  said 
determin;»tion  of  the  council  in  like  manner,  and  at  the  same  time 
that  he  shall  proclaim  the  election  of  the  other  officers  to  bo 
elected  at  said  election. 

(Sec.  2.)  It  shall  be  the  duty  of  such  assessors,  if  more  than  one 
shall  have  been  elected,  to  agree  between  themselves  for  such 
systematic  distribution  of  their  work  as  will  most  efficiently  fur- 
ther the  satisfactory  completion  of  the  same  within  the  time  pre- 
scribed by  law;  and  in  assessing  the  property  of  such  incorpor- 
ated city,  each  shall  faithfully  and  industriously  work  to  that  end, 
and  for  any  failure  or  delinquency  in  that  respect  on  the  part  of 
any  or  all  of  said  assessors,  he  or  they  shall  be  liable  as  provided 
by  section  eight  hundred  and  twenty-seven  of  the  code  of  1873. 

[A  substitute  for  the  original  section,  IBth  G.  A.,  oh.  6,  with  the  proviso 
and  (Sec.  2)  added  by  18th  G.  A  .  ch.  201.] 


Dh-lslon  of 
\v(irk  between 
assessors. 


Under  the  original  section  heUl.^h&i 
an  assessor  elected  by  the  city,  afl 
therein  prescribed,  was  not  a  city,  but 
a  township  officer:  Kinnie  v.  City  of 
Wavei'hj,  42-486. 

This  section,  both  as  it  ongrinally 
stood,  and  as  re-enacted,  by  the  16th 
G.  A.,  applies  only  to  townships 
containing:  cities  incorporated  under 
the  general  incorporation   law,  and 


Place  of  eleo- 
tion. 
K.  <p  AU. 
C.  '51, 1  222. 


Record. 
K.S440. 
C. '51. g  223. 
Trustees:  du- 
ties. 

li.  '^  44G. 
C.  'ol,  {  224. 


ncfuslng  to 
serve. 
K.  i  447. 
C  '51,  i  225. 


Clerk:  duties. 
IJ.  i>44J». 
C.  '51,  2  228, 


not  those  existing  under  special  char- 
ter:    The  State  v.  Finger,  46-25. 

Where  two  townships  being  includ- 
ed within  the  corporate  limits  of  a 
city,  comprise  but  one  assessorial  dis- 
trict, the  county  board  of  equaliza- 
tion cannot  equalize  taxation  as  be- 
tween such  townships,  but  cm  only 
act  upon  the  whole  district:  Geichell 
V.  Board  of  Suiyervisora^  61-107. 


Sec.  391.  The  trustees  shall  designate  the  place  where  elec- 
tions will  be  held,  and  whenever  a  change  is  made  from  the  usual 
place  of  holding  elections  in  the  township,  notice  of  such  change 
shall  be  given  by  posting  up  notices  thereof  in  three  public  places 
in  the  township,  ten  days  prior  to  the  day  on  which  the  eleciiou  is 
to  be  held. 

Sec.  392.  They  shall  cause  a  record  to  be  kept  of  all  their  pro- 
ceedings. 

Sec.  393.  The  township  trustees  are  the  overseers  of  the  poor, 
fence  viewers,  and  the  township  board  of  equalization  and  board 
of  health,  and  shall  have  charge  of  all  cemeteries  within  the  lim- 
its of  their  township  dedicated  to  public  use  when  the  same  is  not 
controlled  by  other  trustees  or  incorporated  bodies. 

[Further  as  to  cemeteries,  see  acts  inserted  following  §  420.] 
Sec.  394.  Any  person  elected  to  a  township  oflBce  and  refusing 
to  qualify  and  serve,  shall  forfeit  the  sum  of  five  dollars,  which 
may  be  recovered  by  action  in  the  name  of  the  county,  to  the  use 
of  the  school  fund  in  the  county,  but  no  person  shall  be  compelled 
to  serve  as  a  township  oflBcer  two  terms  in  succession. 

Sec.  395.  The  township  clerk  shall  keep  accurate  records  of 
the  proceedings  and  orders  of  the  trustees,  and  perform  such  other 
acts  as  may  by  required  of  him  by  law. 

The  complaint  to  trustees  as  fence  I  ings,  and  need  not  be  in  writing,  nor 
viewers  is  not  part  of  their  proceed- 1  of  record:  Tubhs  p.  Ogden^  46-134. 
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Sec.  396.     Pe  is  authorized  to  administer  the  oath  of  oflfice  to  Oaths, 
all  the  township  officers,  and  he  shall   make  a  record  thereof,  and  c.*'4iff'220. 
also  of  all  who  file  certificates  of  their  having  taken  the  oath  be- 
fore any  other  officer  authorized  to  administer  the  same. 

[Sixteenth  General  Assembly,  Chapter  110.] 

Sec.  1.     Township  clerks  shall  have  power  to  administer  oaths  SiSJ^  Jaiiis. 
to  township  officers,  judges  of  election,  clerks  of  election,  and 
highway  supervisors,  for  services   rendered. in  their  respective 
townships. 

Sec.  397.     The  clerk,  immediately  after  the  election  of  officers  No«fy^a"^ii:or. 
in  his  township,  shall  send  a  written  notice  thereof  to  the  county  a 'oi,  ^  -rs. 
auditor,  stating  the  names  of  the  persons  elected  and  the  time 
of  the  election,  and  shall  enter  the  time  of  the  election  of  each 
officer  in  the  township  record. 

[Sixteenth  General  Assembly,  Chapter  50.] 

Sec.  1.  Hereafter  it  shall  be  the  duty  of  township  clerks  momofV- ' 
in  each  county  in  the  state,  on  the  morning  of  the  d\y  of  each  k Jll'^ "" '. '^*^ 
general  election,  and  before  the  hour  for  opening  the  polls,  to 
post  up  at  the  place  whore  such  general  election  is  to  be  held  in 
his  township,  a  statement,  in  writing,  showing  all  receipts  of 
money  and  disbursements  in  his  office,  for  the  preceding  year, 
such  statement  to  be  certified  by  the  trustees  of  the  said  township.  constai»]os- 

Sec.  398.     The  constables   shall  serve  warrants,  notices,  and  r"^^i. 
other  process,  lawfully   directed  to  them  by  the  trustees  or  clerk  c.  'oi,  g  -j^. 
of  the  township,  or  any  court,  and  perform  such  other  duties  as 
are  or  may  be  required  by  law. 

Sec.  399.     Constables  Vre  ministerial  officers  of  justices  of  the  ^^% 
peace.  c.''5i,f230. 

TOWNSHIP   COLLECTOR. 

Sec.  4rO.     There  shall  be  elected  at  the  general  election  in  when  ciccfci. 
every  year,  a  township  collector  in  and  for  each  organized  town-  p  *>.  a.  ch.  lay. 
ship  in  every  county,  except  the  township  in  which  the  county 
seat  is  located,  who  shall  hold  office  for  one  year ;  provided^  the 
hoard  of  supervisors  of  the  county  shall  order  the  election  of  town- 
ship collectors  as  in  this  chapter  hereinafter  provided. 

Sec.  401.     He  shall  qualify  as  other  elective  officers,  and  give  Qualification 
a  bond  to  the  county  in  a  penal  sum  equal  to  double  the  whole  same,  j  2. 
amount  of  tax  to  be  by  him  collected,  which  shall  be  presented 
to  and  approved  by  the  board  of  supervisors  of  the  county  and 
recorded  the  same  as  the  bond  of  county  officers. 

Sec.  402.     The  auditor,  in  counties  where  township  collectors  Auditor's  duty. 
are  elected,  shall  make  out  a  duplicate  tax-list  of  each  township,  Same.  24. 
and  deliver  the  same,  with  the  original,  to  the  county  treasurer. 

Sec.  403.     The  county  treasurer  shall  deliver  to  each  township  Trensuror's 
collector  in  the  county,  as  soon  as  he  has  qualified,  such  duplicate  oSiJ^iui  "^ 
tax-list  of  his  township  and  take  his  receipt  therefor,  specifying  Same,  i  a. 
the  total  §imount  of  the  tax  charged  in  such  list,  and  charge  the 
same  over  to  each  township  collector  in  a  book  to  be  kept  for  that 
purpose;  and  such  duplicate  tax-list,   when  so  made  out  and  de- 
livered to  the  township  collectors,  may  be  used  as  au  execution, 
and  shall  be    sufficient  authority  for  them  to  collect  the  taxes 
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Demand  taxes : 
distress  and 
sale. 
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therein  charged  in  any  township  in  the  county  by  distress  and 
sale  or  otherwise,  as  now  provided  by  law  for  the  collection  of 
taxes  by  the  county  treasurer;  and  the  county  treasurer  shall  not 
receive  or  collect  any  of  the  taxes  charged  in  any  duplicate  tax 
list  so  delivered,  except  the  tax  of  non-residents  of  the  township, 
until  the  same  has  been  returned  to  him  as  hereinafter  provided. 
The  said  county  treasurer  shall  procure  for  and  deliver  to  each 
township  collector  with  said  tax-list,  a  tax  receipt-book,  with  a 
blank  margin  or  stub,  upon  which  the  said  township  collector  shall 
enter  the  number  and  date  of  the  tax-receipt  given  to  the  tax- 
payer, the  amount  of  tax  and  by  whom  paid,  which  said  tax  re- 
ceipt book  shall  be  returned  to  the  county  treasur*»r,  with  the  said 
duplicate  tax-list,  as  hereinafter  provided. 

A  warrant  is  not  re(|uired  to  be  at-   Shaw  v,  Orr^  30-355,  361. 
tached  to   such   duphcate   tax    list: 

Sec.  404.  Upon  the  receipt  of  said  tax-lists,  each  township 
collector,  immediately,  shall  cause  the  notice  of  the  reception 
thereof  to  be  posted  up  in  some  conspicuous  place  in  every  school- 
district  in  the  township,  and  in  every  ward  of  any  city  therein,  so 
located  as  will  be  most  likely  to  give  notice  to  the  inhabitants 
thereof,  and  also  publish  such  notice  for  four  weeks  in  one  or 
more  weekly  papers,  if  any  published  in  the  township,  designa- 
ting in  such  notice  a  convenient  place  in  such  township  where  he 
will  attend  from  nine  o'clock  a.  m.  to  four  o'clock  p.  m.,  at  least 
once  in  each  week,  on  a  day  to  be  specified  in  said  notice  until 
March  first  following,  for  the  purpose  of  receiving  payment  of 
taxes,  and  each  collector  shall  attend  accordingly,  and  he  shall 
proceed  to  collect  and  receipt  for  all  taxes  therein  charged,  in  the 
same  manner  as  now  provided  by  law  for  the  collection  ot'  taxes  by 
the  county  treasurer,  and  all  the  laws  which  apply  to  and  govern 
the  collection  of  taxes,  by  county  treasurers,  shall  apply  to  and 
govern  the  collection  of  taxes,  by  said  township  collector,  when 
not  inconsistent  with  the  provisions  of  this  chapter. 

Sec.  405.  Every  collector,  alter  the  first  of  March  in  each  year, 
shall  call  at  least  once  on  each  person  whose  tax  remains  unpaid, 
or  at  the  place  of  his  usual  residence,  if  in  the  township  for  which 
such  collector  has  been  chosen,  and  shall  demand  the  payment  of 
the  taxes  charged  to  him  on  his  property.  In  case  any  person  shall 
attempt  to  remove  from  the  township,  property  on  whicn  tax  is  due, 
without  leaving  sufficient  to  pay  such  tax,  at  any  time  after  the 
duplicate  comes  into  his  hands,  the  collector  shall  attach  such  prop- 
erty and  hold  the  same  until  the  tax  is  paid,  or  make  the  tax  out  of 
such  property.  In  case  any  person  shall  refuse  or  neglect  to  pay 
the  tax,  or  shall  have  removed  from  said  township,  the  collector  shall 
levy  the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  who  ought  to  pay  the  same,  or  of  any  goods  and  chattels 
on  which  the  said  tax  was  assessed,  wheresoever  the  same  may  be 
found  within  the  county.  The  collector  shall  give  public  notice 
of  the  time  and  place  of  sale,  and  of  the  property  to  be  sold,  at 
least  six  days  previous  to  the  sale,  by  advertisements  to  be  posted 
up  in  at  least  three  public  places  in  the  township  where  such  sale 
shall  be  made.  The  sale  shall  be  made  by  public  auction,  and  if 
the  property  shall  be  sold  for  more  than  the  amount  of  the  tax, 
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penalty,  and  costs,  the  surplus  shall  be  returned  to  the  person  in 
whose  possession  such  property  was  when  the  distress  was  made. 

Sec.  406.  The  township  collectors  shall  make  monthly  state-  ^a^®  monthly 
ments  to  the  county  treasurer  of  the  amount  of  tax  collected  by  Same,  2  a. 
them  on  each  fund,  and  pay  the  same  over  to  the  county  treasurer 
and  take  his  receipt  therefor;  and  they  shall  complete  the  collec- 
tion of  the  tax  charged  in  the  said  duplicate  tax  lists,  by  distress 
and  sale  or  otherwise,  on  or  before  the  first  Monday  in  May  next 
after  the  receipt  of  said  duplicate  tax  list,  and  pay  over  the 
amount  so  collected  to  the  county  treasurer  and  return  to  him  the 
said  tax-lists  and  receipt-books,  and  make  a  full  and  complete 
settlement  for  the  taxes  so  collected  with  the  county  treasurer, 
which  settlement  shall  be  subject  to  the  examination  and  correc- 
tion by  the  board  of  supervisors  of  the  county  at  its  next  session. 

The  provision  as  to  return  of  tax-  does  not'  limit  his  authority  to  act 
list  to  the  treasurer  by  the  first  Mon-  after  that  time:  S?Mto  v.  Orr,  30-355. 
day  in  May,  is  merely  directory  and 

Sec.  407.  Each  township  collector  shall  receive  for  his  ser-  compensation. 
vices  the  following  compensation:  1.  Two  per  cent,  of  all  sums  Same.g'j. 
collected  by  hini  on  the  first  two  thousand  dollars,  and  one  per 
cent,  on  all  sums  in  excess  thereof  collected  by  him  otherwise 
than  by  distress  and  sale,  to  be  paid  out  of  the  county  treasury; 
2.  Five  per  cent,  upon  all  taxes  collected  by  him  by  distress  and 
sale,  which  percentage  and  costs  shall  be  collected  of  the  delin- 
quent tax-payer,  and  the  same  fees  in  addition  to  the  said  five  per 
cent,  as  constables  are  entitled  to  receive  for  the  sale  of  property 
on  execution. 

Sec.  408.     After  the  return  of  said  duplicate  tax-lists  and  settle-  unpaid  taxes. 
ment  as  provided  above,  the  county  treasurer  shall  receive,  receipt  ^«""c,f  lu. 
for,  and  collect  any  unpaid  taxes  in  the  county,  and  shall  proceed 
to  advertise  and  sell  all  the  real  estate  in  the  county  upon  wKich 
the  taxes  have  not  been  paid,  for  the  unpaid  taxes  thereon  as  pro- 
vided by  law. 

Sec.  409.     If  any  of  the  taxes  mentioned  in  the  tax-list  shall  when  there  is 
remain  unpaid,  and  the  collector  shall  not  be  able  to  collect  the  iec"^^^°^ 
same,  he  shall  deliver  to  the  county  treasurer  an  account  of  the  ^*"*®'  2 1^- 
taxes  so  remaining  due;  and  upon  making  oath  before  the  county 
auditor,  or  in  case  of  his  absence  before  any  justice  of  the  peace, 
that  the  sums  mentioned  in  such  account  remain  unpaid,  and  that 
he    has   not,  upon  diligent  inquiry,  been  able  to  discover  any 
goods  or  chattels  belonging  to  or  in  the  possession  of  the  person 
charged  with  or  liable  to  pay  such  sums,  whereon  he  could  levy 
the  same,  he  shall  be  credited  by  the  county  treasurer  with  the 
amount  thereof,  but  such  oath  and  credit  shall  only  be  presumptive 
evidence  of  the  correctness  thereof. 

Sec.  410.     Such  collector  and  his  sureties  shall  be  liable  for  the  g^^^^/^j 
loss  by  theft  or  otherwise,  of  any  money  collected  by  him  and  in 
his  possession. 

Sec.  411.     The  board  of  supervisors  of  each  county  in  the  state  When  election 
having  a  population  exceeding  seven   thousand  inhabitants,  as  ordereS!^^^*^ 
shown  by  the  last  preceding  census,  are  hereby  authorized  and  ^^^^  i  ^ 
empowered  to  order  an  election  of  a  township  collector  in  each 
organized  township  in  their  county,  by  a  resolution  to  that  efTect, 
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passed  at  their  regular  meeting^  in  Juno  in  any  year  by  a  two- 
thirds  vote  of  the  board,  which  shall  be  spread  upon  the  records 
of  the  board,  and  the  first  election  of  township  collectors  in  such 
county  shall  bo  held  at  the  next  general  election  after  the  pas- 
sage of  such  resolution,  and  every  year  thereafter  until  the  said 
resolution  is  repealed  by  the  board,  hy  a  like  vote,  at  their  regu- 
lar meeting  in  June  in  any  year.  They  shall  be  voted  for  and 
elected  in  the  manner  of  the  other  township  officers,  and  in  all  coun- 
ties in  the  state  where  such  resolution  is  not  in  force,  as  provided 
in  this  section,  then  sections  four  hundred  and  one  to  four  hun- 
dred and  eleven  inclusive,  of  this  chapter  shall  be  inoperative  and 
of  no  effect. 

CHAXGING    NAME   OP   TOWNSHIP. 

How  changed.  Sec.  412.  Any  township  desirous  of  changing  its  name,  may 
JL  ^  •  •  petition  the  board  of  supervisors  of  the  county  in  which  such 
township  is  situated;  and  if  it  shall  appear  to  said  board  that  a 
majority  of  the  actual  resident  voters  of  such  township  are  in 
favor  of  such  change,  such  board  shall  Oiuse  three  notices  to  be 
posted  up  in  three  of  the  most  public  places  of  such  township, 
lor  at  least  thirty  days  previous  to  the  next  session  of  said  board, 
which  notice  shall  state  the  fact  that  a  petition  has  been  presented 
to  said  board  by  the  citizens  of  said  township  praying  for  a  change 
of  the  name  of  the  same,  and  the  name  prayed  for  in  said  peti- 
tion, and  that  unless  those  interested  in  the  change  of  such  name 
shall  appear  at  the  next  regular  session  of  said  board  and  show 
cause  why  said  name  shall  not  be  changed,  there  will  be  an  order 
made  granting  such  change,  which  notice  shall  be  attested  by  the 
auditor. 
^JJ^®'.  «  Sec.  413.     If,  at  the  time  fixed  for  the  hearing  of  said  petition, 

said*  board  is  satisfied  that  there  is  a  majority  in  favor  of  such 
change  of  name,  said  board  shall  make  an  order  granting  such 
change,  which  shall  be  attested  by  the  auditor  and  recorded  in 
the  office  of  the  recorder  of  the  county  where  such  township  is 
situated. 
Same.  Sec.  414.     The  cost  of  such  change  and  recording  shall  be  paid 

Same,  {2.  ^^  ^j^^  petitioners.     But  should  it  appear  to  said  hoard  that  a  ma- 

jority of  the  citizens  of  such  township  are  opposed  to  such  change, 
such  petition  shall  be  dismissed  and  the  cost  of  the  proceeding 
taxed  against  the  petitioners. 

BOARD  OP  nEALTH. 

Board  of  health      Sec.  415.     The  township  trnsteos  shall  have  power  to  make 

gg^{'^' *^*^'^^' whatever  regulations  they  deem  necessary  for  the  protection  of 

the  public  health,  and  respecting  nuisances,  sources  of  filth,  and 

causes  of  sickness  within   their  respective  townships;  provided^ 

that  their  jurisdiction  as  such  board  shall  not  extend  to  any  city 

or  incorporated  town  situated  therein. 

RcCTilations  Sec.  416.     Notice  shall  be  given  of  all  regulations  made,  by 

i^^^^/i*        publishing  the  same  in  a  newspaper  published  in  the  township, 

or,  where  there  is  no  newspaper,  by  posting  in  five  public  places 

therein. 
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Sec.  417.  The  trustees  may  order  the  owner  or  occupant,  at  rower:  hou 
his  own  expense,  to  remove  any  nuisance,  source  of  filth,  or  cause  stune/n  o.  g,  7. 
of  sickness  found  on  private  property  within  such  time  as  they 
deem  reasonable,  and  if  such  person  neglects  to  do  so  he  shall 
forfeit  a  sum  of  not  exceeding  twenty-five  dollars  for  every  day 
during  which  he  knowingly  permits  such  nuisance  or  cause  of 
sickness  to  remain  after  the  time  prescribed  for  the  removal 
thereof.  The  order  shall  be  in  writing,  and  served  by  any  con- 
stable of  the  town  in  the  usual  way  of  serving  notices  in  civil 
suits.  If  the  owner  or  occupant  fails  to  comply  with  such  order, 
the  trustees  may  cause  the  nuisance,  source  of  filth,  or  cause  of 
sickness  to  be  removed,  and  all  expenses  incurred  thereby  shall  be 
paid  by  such  owner  or  occupant. 

Sec.  418.     The  trustees  shall   have  power  to  employ  all  such  uso  mcnns  n'?2- 
personsas  shall  be  necessary  to  carry  into  effect   the   regulations  yamc'gs 
adopted  and  published  according  to  the  powers  vestetl  in  the  trus-  ^ 
tees  and  to  fix  their  compensation;  to  employ  physicians  in  case  of 
poverty,  and  to  take  such  general  precautions  and  actions  as  they 
may  deem  necessary  for  the  puplic  health. 

Sec.  419.     Any  person  who  shall  wilfully  violate  any  of  the  viointion:  ptra- 
regulations  so  made  and  published  by  the  trustees,  shall  be  guilty  bamei^^'u. 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  subject 
to  a  fine  or  imprisonment,  such  fine  not  to  exceed  one  hundred 
dollars,  and  such  imprisonment  not  to  exceed  thirty  days. 

Sec.  420.  All  expenses,  now  or  hereafter  incurred  by  the  trus-  Exponscs:  Jvw 
tees  of  a  township  in  the  exercise  of  the  powers  heretofore  or  ^JJIJi;.  g  ^  ij,  ^ 
herein  conferred,  shall  be  borne  by  the  township.  The  trustees 
shall  certify  the  amount  required  to  pay  such  expenses  to  the 
board  of  supervisors  of  the  county,  and  that  board  shall,  at  the 
time  it  levies  the  general  taxes,  and  in  addition  thereto,  levy  on 
the  property  of  such  township  a  suflBcient  tax  to  pay  the  amount 
so  certified  by  the  trustees.  The  tax  so  levied  shall  be  collected 
by  the  county  treasurer  with  the  other  taxes,  and  be  by  him  paid 
over  to  the  township  clerk. 

KELATING   TO  CEMETERIES. 

[Sixteenth  General  Assembly,  Chapter  130.] 

Sec  1.     Where  there  is  located  in  any  township  one  or  more  Ccmc*er5c5s 
cemeteries  the  owner  or  owners  of  the  same,  or  any  party  or  piJ[iJi^ 
parties  owning  an  interest  therein,  may  cause  the  same  to  be  sur- 
veyed, platted  and  laid  out  into  sub-divisions  and  lots,  numbering 
the  same  by  progressive  numbers,  giving  the  dimensions,  length 
and  breadth  thereof,  with  reference  to  known  or  permanent  mon- 
uments to  be  made;  and  which  plat  shall  accurately  describe  all 
the  sub-divisions  of  the  tract  of  land  used  or  designed  to  be  used 
as  a  cemetery;  said  plat  shall  be  recorded  in  the  office  of  the  Anri  pin' n:  d 
county  recorder,  and  filed   with  and  recorded  by  the  township  JIhipciei " 
clerk  and  preserved  by  him  among  the  records  of  his  office. 

Sec  2.     All  conveyances  of  sub-divisions  or  lots  of  a  cemetery  Lots  to  Ih? 
thus  platted,  shall  be  by  deed  from  the  proper  owner,  which  deed  ^*^^!\^>^^jV''y 
shall  be  recorded  with  the  township  clerk  in  a  book  kept  by  him  recorded' Ly 
for  that  purpose,  for  the  recording  of  which  the  said  clerk  shall  be  ^P-  ^^^^^ 
entitled  to  a  fee  of  fifty  cents  for  each  instrument  recorded,  to  be 
paid  by  the  party  desiring  the  record  made. 
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[Title  IV. 


Trustees  may 
condemn  any 
lands. 


To  pay  for 

InnusHO 

condemned. 


<-uini()l  of, 
inny  Improve 
MiV.icctto  by- 
huv6. 


Penalty  for 

hi;  1  ring  or 
dti»-cing 
graved,  eta 


AT«o  liable  to 
ii<*(i()n  for 


Tm«!tecs  may 

appoint 

watchmen 


Sec.  3.  The  township  trustees  are  hereby  empowered  to  con- 
demn or  purchase  and  pay  for  out  of  the  general  fund,  and  enter 
upon  and  take  any  lands  within  the  territorial  limits  of  such 
township  for  the  use  of  cemeteries  in  the  same  manner  as  is  now 
provided  for  incorporated  cities  and  towns. 

Sec.  4.  They  shall  at  the  regular  meeting  in  April,  levy  a  tax 
sufficient  to  pay  for  any  such  lands  so  condemned  or  purchased,  or 
for  the  necessary  improvement  and  maintenance  of  cemeteries 
thus  established.  They  shall  have  power  to  control  any  such 
cemeteries,  or  appoint  trustees  for  the  same  or  sell  it  to  any  pri- 
vate corporation  for  cemetery  purposes. 

[Seventeenth  General  Assembly,  Chapter  106.] 
Sec.  1.  The  trustees,  board  of  directors  or  other  officers  having 
the  custody  and  control  of  any  cemetery  in  this  state  shall  have 
power,  subject  to  the  by-laws  and  regulations  of  said  cemetery,  to 
inclose,  improve  and  adorn  the  grounds  of  such  cemetery,  to  con- 
struct avenues  in  the  same,  to  erect  proper  buildings  for  the  use 
of  said  cemetery,  to  prescribe  rules  for  improving  or  adorning  the 
lots  therein,  or  for  the  erection  of  monuments  or  other  memorials 
of  the  dead  upon  such  lots;  to  prohibit  any  use,  division,  improve- 
ment or  adornment  of  a  lot  which  they  may  deem  improper. 

Sec.  2.  Any  person  who  shall  wilfully  and  maliciously  destroy, 
mutilate,  deface,  injure  or  remove  any  tomb,  vault,  monument, 
gravestone  or  other  structure,  placed  in  any  public  or  private 
cemetery  in  this  state,  or  any  fences,  railing  or  other  work  for  the 
protection  or  ornamentation  of  said  cemetery,  or  of  any  tomb, 
vault,  monument  or  gravestone,  or  other  structure  aforesaid,  on 
any  cemetery  lot  within  such  cemetery,  or  shall  wilfully  and  ma- 
liciously destroy,  cut,  break,  or  injure  any  tree,  shrub,  plant,  or 
lawn  within  the  limits  of  said  cemetery,  or  shall  drive  at  unusual 
and  forbidden  speed  over  the  avenues  or  roads  in  said  cemetery, 
or  shall  drive  outside  of  said  avenues  and  roads  and  over  the  grass 
or  graves  of  said  cemetery,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof  before  any  court  of 
competent  jurisdiction,  be  punished  by  a  fine  of  not  less  than  five 
dollars,  nor  more  than  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  a  term  of  not  less  than  one  nor  more  than 
thirty  days,  in  the  discretion  of  the  court,  and  such  ofi^ender  shall 
also  be  liable  in  an  action  of  trespass  in  the  name  of  the  person 
or  corporation  having  the  custody  and  control  of  said  cemetery 
grounds,  to  pay  all  such  damages  as  have  been  occasioned  by  his 
unlawful  act  or  acts,  which  money,  when  recovered,  shall  be  ap- 
plied by  said  person  or  corporation  to  the  reparation  and  restora- 
tion of  the  property  so  injured  or  destroyed,  if  the  same  can  be  so 
repaired  or  restored. 

Sec.  3.  It  shall  be  lawful  for  the  trustees,  directors,  or  other 
officers  having  the  custody  and  control  of  any  cemetery  in  this 
state,  to  appoint  as  many  day  and  night  watchmen  of  their  grounds 
as  they  may  think  expedient ;  and  such  watchmen,  and  also  all 
their  sextons,  superintendents,  gardeners,  and  agents  stationed 
upon  or  near  said  grounds,  are  hereby  authorized  to  take  and  sub- 
scribe before  any  mayor  of  a  city,  or  justice  of  the  peace  of  the 
township  where  such  cemetery  is  situated,  an  oath  of  office  simi- 
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lar  to  that  required  by  law  of  constables,  and  upon  the  taking  of 
such  oath, .  such  watchmen,  sextons,  superintendents,  gardeners  with  powers 
and  agents,  shall  have,  exercise  and  possess  all  the  powers  of  po-  pgr^'^^^^^  ^^' 
lice  officers  within  and  adjacent  to  the  cemetery  grounds,  and 
they  and  each  of  them  shall  have  power  to  arrest  any  and  all  per- 
sons engaged  in  violating  the  laws  of  this  state  in  reference  to  the 
protection,  care  and  preservation  of  cemeteries,  and  of  the  trees, 
shrubbery,  plants,  structures,  grass  and  adornments  therein,  and 
to  bring  such  persons  so  oflFending  before  any  justice  of  the  peace 
within  such  township,  to  be  dealt  with  according  to  law. 


CHAPTEE  10. 

OP  CITIES  AND  INCORPOKATED  TOWXS. 

Section  421.     When  the  inhabitants  of  any  part  of  any  county  How  incor- 
not  embraced  within  the  limits  of  any  city  or  incorporated  town  j^^  ^^  \.^  ^i 
shall  desire  to  be  organized  into  a  city  or  incorporated  town,  they  §2.  '    * 
may  flpply  by  petition  in  writing,  signed  by  not  less  than  twenty- 
five  of  the  qualified  electors  of  the  territory  to  be  embraced  in  the 
proposed  city  or  incorporated  town,  to  the  circuit  court  of  the 
proper  county,  which  petition  shall  describe  the  territory  proposed 
to  be  embraced  in  such  city  or  incorporated  town,  and  shall  have 
annexed  thereto  an  accurate  map  or  plat  thereof  and  state  the 
name  proposed  for  such  city  or  incorporated  town,  and  shall  be 
accompanied  with  satisfactory  proofs  of  the  number  of  inhabitants 
within  the  territory  embraced  in  said  limits. 

[As  amended  by  18  G.  A.,  eh.  79,  reducing  the  number  of  signers  neces- 
sary to  the  petition.  1 

Sec.  422,     When  such  petition  shall  be  presented,  the  court  Cbmmissioners 
shall  forthwith  appoint  five  commissioners  who  shall  at  once  call  eftSion^ notice 
an  election  of  all  the  qualified  electors  residing  within  the  terri-  Same,  28. 
tory  embraced  within  said  limits  as  described  and  platted,  to  be 
held  at  some  convenient  place  within  said  lihiits,  the  notice  for 
which  shall  be  given  by  publication  in  some  newspaper  published 
within  said  limits,  if  any  there  be,  for  three  successive  weeks,  and 
by  posting  notices  in  five  public  places  within  said  limits  ;  said 
posting  and  the  first  publication  to  be  not  less  than  three  weeks 
precedhig  such  election.     Such  notice  shall  specify  the  place  and 
time  of  such  election  and  a  description  of  the  limits  of  said  pro- 
posed town  or  city,  and  that  a  description  and  plat  thereof  are  on 
file  in  the  office  of  the  clerk  of  the  circuit  court. 

Said  commissioners  shall  act  as  judges  and  clerks  of  the  elec- 
tion, and  shall  qualify  as  required  by  law  for  judges  and  clerks  of 
township  elections,  and  shall  report  the  result  of  the  ballot  to  the 
court  aforesaid.  The  ballot  used  at  said  election  shall  be,  "  For 
incorporation,"  "Against  incorporation." 

[The  word  "township"  as  used  in  the  third  line  from  the  bottom  of  th's 
section  is  "county  '*  in  the  printed  code;  but  is  as  here  given  in  the  original 
bilL] 
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Result  of  elec- 
tion pubdshed 
papers  where 
filed. 
Same,  g  4. 


When  com- 
plete. 
Same,  §  5. 


First  election 
of  officers:  no- 
tice to  be  given. 
Same,  g  6. 


Sec.  42^.  If  a  majority  of  the  ballots  cast  at  such  election  bo 
in  favor  of  such  incorporation,  the  clerk  shall,  immediately  on  tho 
return  of  the  commissioners  being  filed  in  his  office,  give  notice  of 
the  result  by  publication  in  a  newspaper,  or,  if  no  newspaper  bo 
published  in  the  county,  by  posting  in  five  public  places  within 
the  limits  of  the  proposed  city  or  town;  and  in  such  notice  he 
shall  designate  to  which  of  the  classes  of  incorporation  hereinafter 
prescribed,  such  city  or  town  shall  belong.  A  copy  of  the  notice, 
with  proper  proof  of  its  publication,  shall  be  filed  with  the  papers, 
and  a  certified  copy  of  all  papers  and  record  entries  relating  to 
the  matter  on  file  in  the  clerk's  office,  shall  be  filed  in  the  record- 
er's office  of  the  county  and  in  the  office  of  the  secretary  of  state. 

Sec.  424.  When  certified  copies  are  made  and  filed  as  required 
by  the  preceding  section,  and  officers  are  elected  and  qualified  for 
such  city  or  town  as  hereinafter  provided,  the  incorporation  thereof 
shall  be  complete;  whereof  notice  shall  be  taken  in  all  judicial 
proceedings. 

Sec.  425.  When  the  incorporation  of  such  city  or  town  is 
completed,  the  commissioners  shall  give  notice  for  two  consecutive 
weeks  of  the  time  and  place  of  holding  the  first  election  of  officers 
therefor  by  publication  in  a  newspaper,  or,  if  none  be  published 
within  the  limits  of  such  city  or  town,  by  posting  in  five  public 
places  within  the  limits  of  the  same.  At  such  election  the  quali- 
fied electors  residing  within  the  limits  of  such  city  or  town  shall 
choose  officers  therefor,  to  hold  until  the  first  annual  election  of 
officers  according  to  its  grade,  as  hereinafter  in  this  chapter  pre- 
scrii)ed.  The  commissioners  shall  act  as  judges  and  clerks  of 
the  election,  and  otherwise  it  shall  be  conducted  and  the  officers 
elected  thereat  shall  be  qualified  in  the  mantier  prescribed  by  law 
for  the  election  and  qualification  of  township  officers. 

[The  words  "of  such  city  or  town"  as  they  stand  in  the  printed  code 
between  ** electors'*  and  ** residing''  in  the  seventh  line  of  the  section  are 
not  in  the  original.] 


Mode  of  pro- 
cedure. 
R.§1038. 


Fnrae. 
11.  i  I03D. 


CONTIGUOUS  TERRITORY   ANNEXED. 

Sec.  426.  When  the  inhabitants  of  a  part  of  any  county 
adjoining  any  city  or  town  shall  desire  to  be  annexed  to  such  city  or 
town,  they  may  apply  by  petition  in  writing  to  the  circuit  court 
of  the  proper  county,  signed  by  not  less  than  a  majority  of  the 
electors  residing  within  the  territory  proposed  to  be  annexed  ; 
which  petition  shall  state  at  whose  instance  it  is  presented,  and 
shall  be  accompanied  by  an  accurate  plat  or  map  of  such  territory. 


It  is  not  competent,  in  the  petition 
for  incorporation,  to  provide  for  the 
exemption  in  the  annexed  territory, 


of  certain  property  from  city  taxes, 
and  such  provision  is  a  nullity :  Hay- 
zlett  V.  City  of  ML  Vernon,  3:3-229. 


Sec.  427.  Like  proceedings,  as  nearly  as  applicable,  shall  be 
had  on  such  petition  as  are  prescribed  in  sections  four  hundred 
and  twenty-two  and  four  hundred  and  twenty-three  of  this  chap- 
ter, provided^  that  notice  of  the  election  shall  also  be  served  on 
the  mayor  or  other  presiding  officer  of  the  town  or  city  to  which 
the  annexation  is  proposed,  and  such  election  shall  be  held  in  the 
territory  proposed  to  bo  annexed. 
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Sec.  428.  The  council  or  trustees  of  said  city  or  town  may  Propasitfon  to 
give  the  consent  thereof  to  such  annexation,  or  they  may,  in  their  Jhe^J^i^^^^ 
discretion,  provide  by  ordinance  or  resolution  for  submitting  to  R.  §iwiv 
the  electors  at  the  next  annual  election  of  municipal  officers  the 
question  whether  such  annexation  shall  be  made;  and  if  such  con- 
sent be  given,  or  if  a  majority  of  the  electors  of  such  city  or  town 
voting  at  such  election  shall  vote  in  favor  of  annexation,  then  on 
the  return  of  such  vote  to  the  proper  authority  of  such  city  or 
town,  a  resolution  or  ordinance  shall  be  adopted  or  passed  de- 
claring that  the  territory  described  in  the  petition  has  been  an- 
nexed to  and  is  a  part  of  such  city  or  town;  and  the  clerk  or  re- 
corder of  the  said  city  or  town  shall  make  out  two  copies  of  the 
petition,  plat,  orders  of  the  circuit  court,  abstract  of  votes,  and 
resolutions  or  ordinances  in  relation  to  such  annexation,  with  a 
certificate  that  the  same  arc  correct,  attested  by  the  seal  of  such 
city  or  town,  and  he  shall  deliver  one  of  said  copies  to  the  re- 
corder of  the  county,  who  shall,  having  first  made  record  thereof 
in  the  proper  books  of  record,  file  and  preserve  the  same,  and  the 
other  of  said  copies  shall  be  forwarded  by  the  clerk  or  recorder 
of  said  city  or  town  to  the  secretary  of  state. 

Sec.  429.     So  soon  as  said  resolution  or  ordinance  declaring  such  Annexation: 
annexation  has  been  adopted,  and  the  said  copies  transmitted,  de-  piete. 
livered,  and  recorded,  the  said  territory  shall  be  deemed  and  taken  ^  *  ^^^*^ 
to  be  a  part  and  parcel  of  the  said  city  or  town,  and  the  inhabitants 
residing  therein  shall  have  and  enjoy  all  the  rights  and  privileges 
of  the  inhabitants  within  the  original  limits  of  such  city  or  town. 

[Eighteenth  General  Assembly,  Chapter  56. 1 
Sec.  1.     In  addition  to  the  methods  now  provided  by  law  for  Extension  or 
extending  city  limits,  wherever  the  owner  or  owners  of  lands  ad-  city  limits  by 
joining  the  limits  of  any  city  of  the  first  or  second  class,  organized  council, 
under  the  general  laws  of  the  State  of  Iowa,  shall  desire  to  have 
their  lands  brought  within  the  limits  of  such  city,  they  may  apply 
to  the  city  council  of  such  city  to  have  the  limits  of  the  city  ex- 
tended so  as  to  include  such  lands,  and  shall  attach  to  the  applica- 
tion a  map  of  such  lands,  showing  their  situation,  with  respect  to 
the  existing  limits  of  the  city.     If  the  city  council  shall  assent  to 
the  extension  of  the  limits  of  the  city,  as  applied  for,  a  minute 
thereof  shall  be  indorsed  upon  the  map  by  the  city  clerk,  and  the 
same  shall  then  be  acknowledged  by»  the  owner  and  recorded  in 
the  office  of  the  recorder  of  the  proper  county,  as  provided  in  sec- 
tion five  hundred. and  sixty  of  the  code.     Thereafter  the  limits  of 
the   city  shall  be  extended  so  as  to  conform  to  the  line  proposed 
and  so  assented  to  by  the  city  council. 

BY   CORrORATION. 

Sec.  430.     When  any  municipal  corporation  shall  desire  to  an-  Y^^^  coipora- 
nex   any  contiguous  territory  thereto,  not  embraced  within  the  annex^teni- 
iimits  of  any  city  or  town,  it  shall  be  lawful  for  the  trustees  or  ?^^5ui^*^  *^^ 
council  of  the  corporation,  by  an  ordinance  passed  for  that  purpose  a.  1 1043. 
at  least  one  month   before  the  regular  annual  election,  to  submit 
the  question  of  annexation  to  the  qualified  electors  of  such  corpor- 
ation; and  if  a  majority  of  the  electors  of  the  corporation  voting 
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on  the  question  shall  vote  in  favor  of  such  annexation,  the  coun- 
cil or  trustees  of  such  corporation  shall. present  to  the  circuit  court 
a  petition  praying  for  such  annexation,  which  petition  shall 
describe  the  territory  proposed  to  be  annexed  to  such  municipal 
corporation,  and  have  attached  thereto  an  accurate  map  or  plat 
thereof,  and  like  proceedings  shall  be  had  upon  said  petition  as  are 
provided  in  sections  four  hundred  and  twenty-two  and  four  hun- 
dred and  twenty-three  of  this  chapter,  so  far  as  the  same  may  he 
applicable;  and  if  the  result  of  the  election  be  favorable  to  the 
proposed  annexation,  the  same  record  shall  be  made  as  provided 
in  said  sections,  and  thereupon  the  said  contiguous  territory  pro- 
posed to  be  annexed  shall  be  in  law  deemed  and  taken  to  be  in- 
cluded in,  and  shall  be  a  part  of  said  municipal  corporation,  and 
the  inhabitants  thereof  shall  in  all  respects  be  citizens  thereafter 
of  the  said  municipal  corporation.  . 
Annexing  con-  Sec.  431.  When  any  incorporated  city  shall  desire  to  annex 
t<u?Myhic1i  lias  to  such  corporation  any  abutting  and  contiguous  territory  thereto, 
^^?fl*i?^?i  which  is  not  embraced  within  the  limits  of  any  citv,  and  which 
(eistoincor-  territory  has  been  laid  out  ni  lots  or  parcels  containing  two  acres 
porate  city,  ^^  ]qss^  the  council  of  such  corporation  may  present  to  the  circuit 
court  of  the  county  in  which  such  city  is  situate,  a  petition  setting 
forth  the  facts  and  describing  the  territory  that  is  desired  to  be 
annexed,  and  that  the  same  has  been  laid  out  as  above  mentioned, 
together  with  the  names  of  each  owner  of  any  portion  of  such 
territory,  without  describing  at  length,  if  there  is  more  than  one 
such  owner,  the  particular  portion  of  such  territory  owned  by 
each,  which  petition  shall  have  attached  thereto  a  map  or  plat  of 
such  territory.  A  notice  of  the  filing  of  such  petition  shall  be 
served  by  publication  in  one  daily  or  weekly  newspaper  published 
in  such  city,  and  by  posting  in  five  public  places  in  the  territory 
outside  of  said  city  for  the  period  of  four  weeks;  and  the  corpo- 
ration shall  be  plaintiff  and  said  owners  defendants,  and  issues 
joined  and  the  cause  tried  in  the  ordinary  manner  as  far  as  appli- 
cable, except  that  no  judgment  for  costs  shall  be  rendered  against 
any  defendant  who  does  not  make  any  defense.  If  the  court  find 
the  allegations  of  the  petition  to  be  true,  and  that  justice  and 
equity  require  that  said  territory  or  any  part  thereof  should  be 
annexed  to  such  corporation,  a  decree  shall  be  entered  accordingly, 
and  from  the  time  of  entering  such  decree,  the  territory  therein 
described  shall  be  included  in  and  become  a  part  of  such  corpo- 
ration. The  powers  conferred  under  the  provisions  of  this  section 
shall  also  apply  to  cities  acting  under  special  charters. 

This  section  is  not  void  as  conferring' 
legislative  power  upon  the  circuit 
court  m  violation  of  the  Constitution. 
Art.  3,  §  1 ;  nor  is  the  provision  that 


this  section  shall  apply  to  cities  act- 
ing under  special  chairter,  controlled 
or  neutralized  by  §  551 :  Citi/  of  Bur- 
lington V.  Leehrickf  4ti-252. 


^yhcn  corpora-      Sec.  432.     When  any  city  or  incorporated  town  shall  desire  to 


tioDs  doshe  to 


\in!  IB  with  be  annexed  to  another  and  contiguous  city  or  incorporated  town, 
o"^2^A.!?®'*  the  council  or  trustees  of  each  of  such  cities  or  towns,  shall  ap- 
point  three  commissioners  to  arrange  and  report  to  such  council 
or  trustees  respectively  the  terms  and  conditions  on  which  the 
proposed  annexation  can  be  made;  and  if  the  council  or  trustees 
of  each  of  such  cities  or  towns,  approve  of  the  terms  and  condi- 
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tions  proposed,  they  shall,  by  proper  ordinance,  so  declare;  and 
thereupon  the  council  or  trustees  of  each  of  such  cities  or  towns, 
by  ordinance  passed,  and  one  publication  had  thereof  at  least  ten 
days  prior  to  the  general  annual  election  therein,  may  submit  the 
question  of  such  annexation,  upon  the  said  terms  and  conditions 
so  proposed,  to  the  electors  of  their  respective  cities  or  towns, 
and  if  a  majority  of  the  electors  of  each  vote  in  favor  of  such 
annexation,  the  council  or  trustees  of  each  shall,  by  proper  ordi- 
nance, so  declare;  and  a  certified  copy  of  the  whole  proceedings 
for  annexation  of  the  city  or  town  to  be  annexed  being  filed  with 
the  clerk  or  recorder  of  the  city  or  town  to  which  the  annexation 
is  made,  the  latter  shall  file  with  the  secretary  of  state  and  in 
the  recorder's  office  of  the  county,  a  certified  copy  of  all  pro- 
ceedings had  by  both  of  such  cities  or  towns  in  the  matter  of 
such  annexation. 

[As  amended  by  17th  G.  A.,  eh.  3,  §  1,  inserting  the  clause  as  to  publication 
of  ordinance  ] 

Sec.  433.   When  certified  copies  of  the  proceedings  for  annexa-  when  Annexa- 
ation  are  filed  as  contemplated  in   the  preceding   section,  the  ^^^  of  corpora- 
annexation  shall  be  deemed  complete,  and  the  terms  and  condi-  piete. 
tions  mentioned  in  section  432  of  the  code  shall   be  part  of  the 
law  for  the  government  of  the  city  or  town  to  which  annexation  is 
made,  and  said  city  or  town  shall  have  the  power  and  it  shall  be 
its  duty  to  pass  such  ordinances,  not  inconsistent  with  law,  as  will 
carry  into  effect  and  maintain  the   terms  of  such  annexation,  and 
thereafter  the  city  or  town  annexed  shall  be  governed  as  part  of 
the  city  or  town  to  which  the  annexation  of  it  is  made;  and  any 
citizen  of  the  annexed  city  or  town  may  institute  and  maintain 
legal  proceedings  to  compel  the  city  or  town,  and  the  council  or 
trustees  thereof,  to  which  annexation  is  made,  to  execute  such 
terms  and  conditions;  provided^  that  such  annexation  shall  not  Proviso: 
affect  or  impair  any  rights  or  liabilities  then  existing  for  or  against  ghwii^not^artect 
either  of  such  cities  or  towns,  and  that  they  may  be  enforced  the  rjghtsor  Uabii- 
same  as  if  no  such   annexation  had  taken  place;  cind  provided       '  y 
further^  that  a  city  or  town  separated  from  another  city  or  town  ence  to  inter- 
by  an  intervening  city,  town,  or  territory,  may  be  annexed  to  such  J^^j^  city  or 
city  or  town  in  the  manner  hereinbefore  provided,  but  such  an- 
nexation  shall   not  be  consummated  and  completed  until  such 
intervening  city,  town,  or  territory  is  also  annexed.    Any  proceed- 
ings which  may  have  been   commenced  under  said  sections  as 
amended  under  the  provisions  of  this  act  and  prior  to  the  taking 
effect  of  this  act  for  the  annexation  of  a  city  or  town,  are  hereby 
declared  valid  and  legal,  and  such  proceedings  may  be  completed 
in  accordance  with  said  sections  and  the  provisions  of  this  act. 

[The  oriffinal  section  repealed,  and  the  foregoing  substituted,  17th  G.  A., 
ch.  3,  §  2.] 

EXTENSION  OF  CITY  LIMITS. 

[Sixteenth  General  Assembly,  Chapter  47.1 
Sec.  1.     In  addition  to  the  methods  now  provided  by  law,  any  Additional 
city  or  incorporated  town  in  this  state  may  have  its  limits  enlarged  tending  ^£iita. 
in  the  manner  herein  prescribed. 
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Council  may 
fix  limits. 


Exteasion  to 
be  submitted 
to  vole. 


After  proc- 
lamation: to 
'  be  published. 


Certain  lands 
within  such 
limits  not  to  be 
taxable  except 
lor  road  tax. 


Corporations 

mav  abandon 

and  adopt  this 

chapt<r. 

i:x.S.i»G.A. 

th.  25.  g  1. 

11  G.  A.  ch.  09. 


Sec.  2.  The  council  raay  fix  the  boundaries  of  the  city  or  in- 
corporated town  as  enlarged  to  the  proposed  extent,  which  boun- 
daries shall,  as  far  as  practicable,  be  terminated  by  straight  lines 
drawn  parallel  respectively  to  the  corresponding  lines  of  the  gov- 
ernment survey. 

Sec  3.  The  question  of  making  such  extension  must  then  be 
submitted  to  the  vote  of  all  the  qualified  electors  inhabiting  the 
whole  city  or  town  as  thus  proposed  to  be  enlarged. 

A  day  must  be  fixed  for  such  election  by  resolution  of  the  coun- 
cil of  the  city  or  town  whose  limits  are  proposed  td  be  enlarged, 
and  notice  thereof  must  be  given  by  proclamation  of  the  mayor 
of  said  city  or  town  of  the  time  of  holding  such  election,  and  set- 
ting forth  the  exact  question  to  be  presented  to  the  electors  for 
determination;  which  proclamation  shall  be  published  for  four 
weeks  consecutively  prior  to  said  election  in  some  newspaper  pub- 
lished in  said  city  or  town,  which  notice  shall  be  deemed  sufficient 
notice  of  said  election  and  its  purposes  to  all  the  inhabitants  of 
the  city  or  town  as  proposed  to  be  enlarged;  and  if  at  such  elec- 
tion the  number  of  legal  votes  cast  for  such  extension  shall  exceed 
those  cast  against  it,  the  mayor  shall  issue  his  proc^laniation  an- 
nouncing that  fact,  and  from  thenceforth  the  limits  of  said  city  or 
town  shall  be  enlarged  as  proposed. 

Sec.  4.  No  lands  included  within  said  extended  limits  which 
shall  not  have  been  laid  off  into  lots  of  ten  acres  or  less,  or  which 
shall  not  subsequently  be  divided  into  parcels  of  ten  acres  or  less, 
by  the  extension  of  streets  or  alleys,  and  which  shall  also  in  good 
faith  be  occupied  and  used  for  agricultural  or  horticultural  pur- 
poses, shall  be  taxable  for  any  city  or  town  purpose  except  that 
they  may  be  subjected  to  a  road  tax  to  the  same  extent  as  though 
they  were  outside  of  the  city  or  town  limits,  which  said  tax  shall 
be  paid  into  the  city  treasury;  2^rovidedy  that  the  provisions  of  this 
act  shall  not  apply  to  cities  organized  under  special  charter. 

[As  amended  by  17th  G.  A.,  ch.  169,  eo  as  to  make  the  provisions  applicable 
to  incorporated  towns,  and  reducing  the  size  of  the  tracts  exempted  from 
tiixation.J 

SPECIAL  CHARTERS. 

[As  to  acts  applicable  only  to  cities  under  special  charters,  see  note  to  § 
551] 

Sec  434.  Any  city  or  town  incorporated  by  special  charter,  or 
in  any  other  manner  than  that  provided  by  this  chapter,  may  aban- 
don its  charter  and  organize  itself  under  the  provisions  of  this 
chapter  with  the  same  territorial  limits,  by  pursuing  the  course 
hereinafter  prescribed. 


The  mere  act  of  a  town,  existing 
under  special  charter,  in  electinpr  offi- 
cers provided  by  the  general  incorpor- 
ation act,  at  the  time  and  in  the  man- 
ner there  contemplated,  does  not 
amount  to  a  surrender  of  its  charter, 


Petition  to  be 
presented: 
election  or- 
dered. 

Ex.  S.  9G.A. 
ch.  25.122,3. 


and  an  orffanization  under  the  pro- 
vision*? of  the  general  act;  and  where 
the  officers.  &c.,  are  not  the  same,  the 
officers  so  elected  will  not  even  be 
officers  rfe  facto:  Town  of  Decor  ah 
p.  Bullia,  25-12. 


Sec.  435.  Upon  the  petition  of  fifty  legal  voters  in  any  such 
city  or  town  to  the  council  or  trustees  thereof,  praying  that  the 
question  of  abandoning  its  charter  be  submitted  to  the  legal  vot- 
ers, the  council  or  trustees  shall  immediately  direct  a  special  elec- 
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tion  to  be  held,  at  which  such  question  shall  be  decided,  specify- 
ing at  the  same  time,  the  time  and  place  of  holding  the  same,  and 
appointing  the  judges  and  clerks  of  the  election. 

Sec.  436.     The  mayor,  or  in  case  there  is  no  mayor,  the  presi-  Prociamntion: 
dent  of  the  council  or  board  of  trustees,  shall  at  once  issue  aproc-  {ton^given^^^ 
lamation  giving  notice  of  such  election,  of  the  question  submitted  same,  §4.* 
to  the  electors,  and  of  the  time  and  place  of  holding  the  election; 
which  proclamation  shall  be  published  for  four  consecutive  weeks 
in  some  newspaper  published  in  such  city  or  town;    and  if  there 
is  none  published  therein,  then   such  proclamation  shall  be  pub- 
lished by  posting  a  copy  thereof  in  five  public  places  within  the 
corporate  limits  of  such  city  or  town,  one  of  which  shall  be  on  the 
door  of  the  mayor's  office. 

Sec.  437.     At  such  election,  those  who  desire  to  vote  in  favor  f^*^""^^  *][  X"^^ 
of  the  abandonment  of  the  charter  shall  deposit  a  ballot  with  the  c/Sed!^"     ^ 
words  "in  favor  of  abandonment;"  those  desiring  to  vote  against  Same. g 5. 
the  abandonment  shall  deposit  a  ballot  with  the  words  "against 
abandonment."     The  election  shall  be  conducted  in  other  respects        ^ 
as  elections  for  city  officers  are  conducted  under  the  charter.     The 
abstract  of  votes  shall  be  returned  to  the  city  council  or  board 
of  trustees,  who  shall  canvass  the  same  and  declare  the  result, 
which  shall  be  entered  on  the  journal. 

Sec,  438.     If  a  majority  of  the  votes  cast  at   such   election   be  Special  charter 
in  favor  of  the  abandonment  of  the  charter,  the  council  or  trustees  Sftk^rstobe 
shall  immediately  call  a  special  election  for  the  election  of  officers  elected:  re- 
for  such  corporation  according  to  its  class  as  defined  by  this  chap-  same,  go! 
ter ;  and  from  and  after  the  election  and  qualification  of  such  of- 
ficers, the  former  charter  of  such  city  or  town  shall  be  considered 
as  abandoned,  and  such  city  or  town  shall  be  considered  as  organ- 
ized, and  shall  have  all  the  rights  and  be  suject  to  all  the  liabili- 
ties of  the  class  to  which  it  belongs,  but  the  officers  so  elected 
shall  hold  their  offices  only  until  the  next  annual  municipal  elec- 
tion in  such  city  or  town.     If  a  majority  of  the  votes  be  against 
abandonment,  that  question  cannot  be  again  submitted  until  after 
the  expiration  of  one  year  from  the  time  of  such  election. 

Sec.  439.  All  rights  and  property  of  every  description  which  Vested  riRhts 
were  vested  in  any  municiiml  corporation  under  its  former  organ-  saniefgTf^ 
ization,  shall  be  deemed  and  held  to  be  vested  in  the  same  muni- 
cipal corporation  under  the  organization  herein  contemplated;  and 
no  right  or  liability,  either  in  favor  of  or  against  such  corporation 
existing  at  the  time,  and  no  suit  or  prosecution  of  any  kind,  shall 
be  aflPected  by  such  change;  provided^  that  when  a  diflFerent  rem- 
edy is  given  by  this  chapter  which  can  properly  be  made  appli- 
cable to  any  right  existing  at  the  time  such  change  is  made,  the 
same  shall  be  deemed  cumulative  to  the  remedies  befoi'e  provided, 
and  may  be  used  accordingly. 

SEVERANCE  OP  TEBRITORY. 

Sec.  440.     When  the  inhabitants  of  a  part  of  anv  town  or  city  howm^e"' 
shall  desire  to  have  the  part  of  the  territory  of  suet  city  or  town  R.  I  iim. 
in  which  they  reside  severed  from,  or  stricken  out  of  the  limits  of 
such  city  or  town,  they  may  apply  by  petition  in  writing,  signed 
by  a  majority  of  the  resident  property  holders  of  that  part  of  the 
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territory  of  such  city  or  town,  to  the  circuit  court  of  the  county, 
which  petition  shall  describe  the  territory  proposed  to  be  thus 
severed  or  stricken  out  of  the  limits  of  such  city  or  town,  and 
have  attached  thereto  an  accurate  raap  or  plat  thereof,  and  shall 
also  name  the  person  or  persons  authorize:]  to  act  in  behalf  of  the 
petitioners  in  the  prosecution  of  said  petition. 


town,  whether  such  territory  is  or  is 
not  laid  out  into  lots  and  blocks,  if 
80  laid  out.  it  seems  that  the  sever- 
ance would  operate  as  an  extinguish- 
ment of  the  rights  of  the  corporation 
in  the  streets  and  alleys  of  such  por- 
tion: McKean  o.  dly  of  Mt:  Ver- 
non, 51-^306  ;  Way  v.  Town  <jf  Centre 
Point,  51-708. 


Notice  to  be 
given. 
R.  2  1019. 


Petition  heard: 
affidavits 
nmended. 
U.  1 1050. 


Trial  by  jury: 
torriLsof  sepa- 
mtion  adjust- 
ed. 
K.  1 1051. 


It  was  held  that  7th  G.  A.,  ch.  157, 
§§  19-27,  (Rev.  §§  1048-1056)  were 
applicable  alike  to  cities  and  towns 
organized  under  that  act.  and  those 
previously  or^nized  under  special 
charter:  Whiting  v.  City  of  Mt. 
Pleasant,  11-482.  (Case  doubted  in 
Burke  v,  Jeffries,  20-145.) 

The  provisions  of  this  section  ap- 
ply to  any  territory  within  a  city  or 

Sec.  441.  Notice  of  the  filinfy  of  the  same  shall  be  ^iven  by 
publication  in  a  newspaper  published  in  said  city  or  town,  or  by 
posting  a  notice  of  the  same  in  five  public  places  in  said  city  or 
town  four  weeks  previous  to  the  succeeding  term  of  said  court, 
Avhich  notice  shall  contain  the  suf)stanceof  said  petition  and  state 
the  term  of  court  at  which  the  hearing  thereof  will  be  had. 

Sec.  442.  The  hearing  of  such  petition  may  be  had  by  the 
court,  or  either  party  may  demand  a  jury,  and  the  proper  author- 
ities of  such  city  or  town,  or  any  person  interested  in  the  subject 
matter  of  said  petition,  may  appear  and  contest  the  granting  of 
the  same;  and  aflSdavits  in  support  of  or  against  said  petition 
may  be  prepared  and  submitted,  and  may  be  examined  by  the 
court  or  jury,  and  the  court  may,  in  its  discretion,  permit  the 
agent  or  agents  named  in  the  petition  to  amend  or  change  the 
same,  except  that  no  amendment  shall  be  permitted  whereby  the 
territory  embraced  in  said  petition  shall  be  increased  or  dimin- 
ished without  continuing  the  case  to  the  next  term,  and  requiring 
new  notice  to  be  given  as  above  provided. 

Sec.  443.  If  the  court  or  jury,  after  hearing  the  petition  and 
evidence,  shall  be  satisfied  that  said  petition  has  been  signed  by 
a  majority  of  the  property- holders  residing  within  the  limits  of 
the  part  of  the  city  or  town  described  in  the  petition  and  plat, 
and  that  the  limits  have  been  accurately  described,  and  a  correct 
map  or  plat  thereof  made  and  filed,  and  if  the  court  or  jury  shall 
be  further  satisfied  that  the  prayer  of  the  petitioners  should  bo 
granted,  the  court  shall  appoint  three  disinterested  persons  com- 
missioners to  adjust  the  terms  upon  which  such  part  shall  he  so 
stricken  out  as  to  any  liabilities  of  such  city  or  town  that  have 
accrued  during  the  connection  of  such  part  with  such  corpo- 
ration. 


A  decision  granting  the  severance 
of  certain  territory,  as  prayed  in  a 
proceeding,  such  as  is  here  contemp- 
lated, overruled  on  appeal,  for  tlie 


reason  that,  under  the  circumstances, 
justice  and  equity  did  not  require  it: 
Mosier  r.  Citj  of  Des  Moines,  31-174. 


Sec.  444.  The  commissioners  so  appointed  shall  take  and  sub- 
cmotSe^an  Scribe  an  oath  that  they  will  impartially  perform  their  duties  as 
Ik^r^^frt^**''  ^"^^'  ^^^  shall,  at  a  time  by  them  fixed,  hear  the  agent  named  in 
uiavbeaet  the  said  petition  and  also  the  proper  authorities  of  the  city  or  town 
iM  105Z  ^"  regard  to  the  subject  matter  to  them  submitted,  and  report  to 
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the  next  succeeding  term  of  said  court  their  doings  and  judgment 
in  the  premises,  and  upon  the  filing  of  said  report  the  court  shall 
decree  in  accordance  therewith  and  with  the  prayer  of  sa"d  peti- 
tion; provided^  that  for  good  and  sufficient  cause,  and  upon  a 
proper  showing,  the  court  may  reject  or  set  aside  said  report,  and 
appoint  new  commissioners,  and  continue  the  cause  for  further 
action  to  be  had  thereon. 

Sec.  445.     The  clerk  shall  forthwith  file  a  certified  transcript  of  Traa'^cript 
such  decree,  together  with  the  petition  and  map,  in  the  office  of  ^,^2^1053, 
the  recorder  of  the  county  and  in  the  office  of  the  secretary  of 
state. 

Sec.  446.  When  such  certified  transcripts  are  filed,  the  sever-  When  cora- 
ance  shall  be  deemed  complete.  The  costs  shall  be  paid  by  the  iJ^^ti)^^^ 
petitioners,  but  each  party  shall  pay  their  own  witness  fees. 

'  discontinuance. 

Sec.  447.  Whenever  one-fourth  of  the  legal  voters  of  any  city  How  effected, 
or  incorporated  town  in  this  state  shall  petition  the  circuit  court  ^^^•^•^-  ^^- 
of  the  county  wherein  such  corporation  is  situated  for  the  discon- 
tinuance of  the  same,  the  said  court  shall  ciiuse  to  be  published 
for  at  least  thirty  days,  a  notice  stating  that  the  question  of  dis- 
continuing such  corporation  will  be  submitted  to  the  legal  voters 
'of  the  same  at  the  next  annual  corporation  election. 

Sec.  448.      The  form  of  ballot  shall  be,  "  For  the  incorpora-  Ballot 
tion,"  and  "Against  the  incorporation."  Stime,i2. 

Sec.  449.     If  a  two-thirds  majority  of  all  the  legal  votes  cast  Two-thirds  ma- 
for  and  against  such  proposition  shall  be  cast  "against  the  incor-  \^^^y  required; 
poi-ation,"  then  the  same  may  be  discontinued.     The  vote  provided  same,  g  i 
for  in  this  and  the  two  preceding  sections  shall  not  be  construed 
to  discontinue  any  corporation  until  the  said  corporation   shall 
have  made  ample  provisions  for  the  payment  of  all  its  indebted- 
ness, and  for  the  faithful  performance  of  all  its  contracts  and  obli- 
gations, and  shall  have  levied  the  requisite  tax  therefor. 

Sec.  450.     The  vote  for  this  purpose  shall  be  taken,  canvassed,  canvaas:  lim- 

and  returned  in  the  same  manner  as  other  municipal  elections,  If*^^^*^"-, , 
•111  /»     1  •  ■%   ^        \  •  •         oarae,  g  4. 

and  all  expenses  of  the  'same  paid  by  the  corporation  so  voting. 

No  more  than  one  such  election  shall  be  held  in  the  same  year. 

Se<;.  451.     The  books,  documents,  records,  papers,  and  corpo-  Records  and 
rate  seal  of  any  city  or  town  so  discontinued  shall  be  deposited  s^l  deposited 
with  the  county  auditor  of  the  county  for  safe  keeping  and  refer-  auditor.     ^ 
ence  in  future;  and  all  court  records  of  any  mayor  or  other  officer  ^*^®<J5- 
shall  be  deposited  with  the  nearest  justice  of  the  township,  who 
shall  have  authority  to  execute  and  complete  all  unfinished  busi- 
ness standing  on  the  same. 

Sec  452.     Whenever  the  incorporation  of  any  city  or  town  Auditor  to  pub- 
shall  have  been  discontinued  under  the  provisions  of  the  four  pre- i|sh  fact, 
ceding  sections,  the  auditor  of  the  county  wherein  such  corpora-    *°^®'*  ' 
tion  was  situated  shall  publish  such  fact  for  thirty  days  in  a  county 
paper,  if  one  is  published  in  the  county;  if  not,  shall  post  three 
notices  for  the  same  length  of  time,  and  also  certify  the   fact   to 
the  secretary  of  state. 

Sec  453.     For  the  payment  of  its  indebtedness,  the  corporation  warrants  to 
shall  issue  warrants  in  cases  where  there   is  no  money  in  the  {^te^f^guroiis 
treasury,  and  the  county  treasurer  shall  collect  the  tax  which  shall  samo.g?. 
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be  levied  to  pay  such  indebtedness  as  hereinbefore  contemplated 
and  prescribed  as  he  collects  other  taxes,  and  pay  the  said  war- 
rants ;  and  any  surplus  of  this  fund  shall  be  passed  over  to  the 
temporary  school  fund  of  the  district  where  the  same  was  levied. 

POVTEES. 

Sec.  454.  Cities  and  towns  organized  as  provided  in  this 
chapter  shall  be  bodies  politic  and  corpoiate  under  such  name  and 
style  as  they  may  select  at  the  time  of  iheir  organization,  and 
may  sue  or  be  sued;  contract  or  be  contracted  with;  acquire  and 
hold  property,  real  and  personal;  have  a  common  seal  which  they 
may  change  and  alter  at  pleasure,  and  have  such  other  privileges 
as  are  incident  to  municipal  corporations  of  like  character  or  de- 
gree not  inconsistent  with  the  laws  of  the  state. 

Sec.  455.  All  municipal  corporations  organized  under  this 
chapter  shall  have  the  general  powers  and  privileges,  and  be  sub- 
ject to  the  rules  and  restrictions  granted  and  prescribed  in  the 
succeeding  section. 

Sec.  450.  They  shall  have  power  to  prevent  injury  or  an noy- 
^nming^housea:  *°c^  irovci  anything  dangerous,  offensive,  or  unhealthy,  and  to 
c««tnbiishmar-.  cause  any  nuisance  to  be  abated;    to  regulate  the  transportation 


Fnmc. 
i:.  'i  1056. 


Prevent  nul- 


li.  i  1057. 


and  keeping  of  gunpowder  or  other  combustibles,  and  to  provide 
or  license  magazines  for  the  same;  to  prevent  and  punish  fast  or 
immoderate  riding  or  driving  of  horses  through  the  streets;  to 
regulate  the  speed  of  trains  and  locomotives  on  railways  running 
over  the  streets  or  through  the  limits  of  the  city  or  incorpoiated 
town  by  ordinance,  and  enforce  the  same  by  a  fine  not  exceeding 
one  hundred  dollars;  to  establish  and  regulate  markets;  to  pro- 
vide for  the  measuring  or  weighing  of  hay,  coal,  or  any  other  ar- 
ticle of  sale;  to  prevent  any  riots,  noise,  disturbance,  or  disorderly 
assemblages;  to  suppress  and  restrain  disorderly  houses,  houses  of 
ill  fame,  billiard  tables,  nine  or  ten  pin  alleys,  or  tables  and  ball 
alleys,  and  to  authorize  the  destruction  of  ail  instruments  or  de- 
vices used  for  purposes  of  gaming,  and  to  protect  the  property  of 
the  corporation  and  its  inhabitants  and  to  preserve  peace  and  or- 
der therein. 


The  city  is  not  liable  for  neprlect  or 
non-feasance  of  its  officers  or  ag^ents  in 
exercising  the  powers  her  econferred: 
Ogg  r.  City  of  Lansing^  J35-4.'5. 

Under  an  autnority  given  to  sup- 
press and  restrain  billiard  tables,  mu- 
nicipal authorities  may  impose  a  li- 
cen.se  thereon :  City  of  Burlington  v. 
Lawrence f  42-681. 

Tlie  power  to  establish  markets  car- 
ries with  it  the  power  to  prohibit  tfie 
sale  of  meat,  &c.,  at  other  places,  and 


such  regulation  is  not  in  restraint  of 
trade:  Citf/  of  Darenport  v,  KtUf/^ 
7-102;  ani,  held,  that  the  city  may 
authorize  an  ind.vidual  to  erect  mar- 
ket buildings  upon  private  properly, 
and  lease  stalls  therein,  and  treat 
such  building  iis  a  public  market,  pro- 
hibiting sales  at  other  places,  (over- 
ruling on  this  point,  City  of  Daren- 
po  t  V.  Kelley,  supra):  Le  Clare  v. 
City  of  Davenport,  13-210. 


RcsriiiaHoiis  Sec.  457.     Thoy  shall  have  power  to  make  regulations  against 

il"'i<J^^'^^      danger  from  accidents  by  fire,  to  establish  fire  districts,  and,  on 
12  G.  A.  cli.  1C6.  petition  of  the  owners  of  two-thirds  of  the  grounds  included   in 
any  square  or  block,  to  prohibit  the  erection  thereon  of  any  build- 
ing or  any  addition  to  any  building,  unless  the  outer  walls  thereof 
be  made  of  brick  and  mortar  or  of  iron  and  stone  and  mortar,  and 
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to  provide  for  the  removal  of  any  building  or  additions  erected 
contrary  to  such  prohibition. 


An  ordinance  of  the  city  passed  un- 
der the  authority  of  thia  section,  au- 
thorizing the  destruction  of  private 
buildings  to  prevent  the  spread  of 


fire,  does  not  tnake  a  corporation  lia- 
ble for  property  so  destroyed :  Field 
t?.  City  of  Dea  Moines,  39-675 


Sec.  458.     They  shall  have  power  to  regulate  the  burial  of  the 
dead;  to  provide  without  the  limits  of  the  corporation  places  for  Burial  of  th6 
the  interment  of.  the  dead,  to  prevent  any  sub- interments  within  ^^^^foeo 
such  limits  and  to  cause  any  body  interred  contrary  to  such  pro- 
hibition to  be  taken  up  and  buried  without  the  limits  of  the  cor- 
poration. 

Sec.  459.  They  shall  have  power  to  restrain  and  regulate  the 
ruiming  at  large  of  cattle,  horses,  swine,  sheep,  and  other  animals  Animnbnin- 
within  the  limits  of  the  corporation,  and  to  authorize  the  distrain-  r/J^iogi.^  ''^' 
ing,  impounding,  and  sale  of  the  same  for  the  penalty  incurred  and 
costs  of  the, proceed  ing,  to  prevent  the  running  at  large  of  dogs 
and  injuries  therefrom,  and  to  authorize  the  destruction  of  the 
same  when  at  large  contrary  to  any  prohibition  to  that  eflfect. 


Animals  which  are  not  i>ermitted 
to  run  at  large  within  a  city,  upon 
coming  within  itshmits  from  without, 
may  be  taken  up  and  de;ilt  with  in 
accordance  with  the  ordinances  of  the 


city  although  their  owner  may  Uve 
outside  of  the  city,  and  where  such 
animals  are  permitted  by  law  to  be  at 
large;  Gosselinh  v,  Campbell ,  4-296. 


Sec.  460.     They  shall  have  power  to  regulate  or  prohibit  all 
theatrical   exhibitions  of  whatever  name   or   nature,   for   which  ??J^*^^^  ^^' 
money  or  any  other  reward  is  in  any  manner  demanded  or  received ;  r.  g  loei* 
but  lectures  on  scientitic,  historical,  or  literary  subjects  shall  not 
come  within  the  provisions  of  this  section. 

Sec.  461.     The  establishment  and  maintenance  of  a  free  public 
library  is  hereby  declared  to  be  a  proper  and  legitimate  object  of  Ptiblic  library 
municipal  expenditure;  and  the  council  or  trustees  of  any  city  or  m?nc"''to^bef?i^ 
incorporated  town  may  appropriate  money  for  the  formation  and  propnatea  ex- 
maintenance  of  such  a  library,  open  to  the  free  use  of  all  its  inhab-  pSpie!  ^"^  ^ 
itants  under  proper  regulations,  and  for  the  purchase  of  land  and  14Q  ^*  cu  17 
erection  of  buildings,  or  for  the  hiring  of  buildings  or  rooms  suit- 
able for  that  purpose,  and  for  the  compensation  of  the  necessary 
employes;  provided^  that  the  amount  appropriated  in  any  one  year 
for  the  maintenance  of  such  a  library  shall  not  exceed  one  mill 
upon  the  dollar  upon  the  assessed  valuation  of  such  city  or  town. 
Any  such  city  or  incorporated  town  may  receive,  hold,  or  dispose 
of  any  and  all  gifts,  donations,  devises,  and  bequests  that  may  be 
made  to  such  city  or  incorporated  town  for  the  purpose  of  estab- 
lishing, increasing,  or  improving  any  such  public  library;  and  the 
city  or  town  council  thereof  may  apply  the  use,  profits,  proceeds, 
interests,  and  rents  accruing  therefrom,  in  such  manner  as  will 
best  promote  the  prosperity  and  utilitv  of  such  library.     Every 
city  or  incorporated  town,  in  which  such  a  public  library  shall  be 
maintained,  shall  be  entitled  to  receive  a  copy  of  the  laws,  jour- 
nals, and  all  other  works  published  by  authority  of  the  state  after 
the  establishment  of  such  library,  for  the  use  of  such  library,  and 
the  secretary  of  state  is  hereby  authorized  and  required  to  fur- 
nish the  same  from  year  to  year   to   such  city  or  incorporated 
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town.  But  no  apypropriation  of  money  caa  be  made  under  this 
section,  unless  the  proposition  is  submitted  to  a  vote  of  the  people; 
and  at  the  municipal  election  of  such  city  or  town,  the  question, 
"  Shall  the  city  (or  town  council,  as  the  case  may  be,)  accept  the 
benefit  of  the  provisions  of  this  section." 

Sec.  462.     They  shnll  have  power  to  regulate  and  license  sales 
Auctioneere      by  auctioneers  and  transient  merchants  within  their  corporate 
miwMnts^'^^    limits,  provided,  that  the  exercise  of  the  power  shall  not  interfere 
^G.  A.ch.  07.     with  sales  made  by  sheriffs,  constables,  coroners,  marshals,  execu- 
tors, guardians,  assignees  of  insolvent  debtors  or  biinkrupts,  or 
any  other  person  required  by  law  to  sell  real  or  personal  prop- 
erty. 


This  section  gives  general  power  to 
regulate  and  license  sales  by  auction- 
eers, etc. :  Totcn  of  Decovah  v.  Dun- 
Stan,  38-96. 

A  resident  merchant  engajfcd  in 
selliDjBr  goods  at  retail  who  employs 


an  auctioneer  to  sell  part  of  his  ^oods 
is  not  an  auctioneer  in  such  sense 
that  he  can  be  compelled  to  pay  a 
license  under  this  section:  Ciii/  of 
Oskaloosa  v.  Tullisa,  25-440. 


Sec.  463.     They  shall  have  power  to  regulate  license  or  pro- 
mills : ^taxaUon  ^'^^^  ^^^  sale  of  horses  OT  Other  domestic  animals  at  auction  in 
of  carts,  tav-      the  Streets,  alleys  or  public  places;  to  regulate,  license  and  tax 
eriw,  c  reuses,   ^j|  ^j^p^-g^  wagons,  drays,  coaches,  hacks,  omnibuses,  and  every  de- 
snlcsof^ntox-   scription  of  conveyance  kept  for  hire;  to  regulate,  license  and  tax 
K.**'>^u?3.**^^°™  taverns,  restaurants,  eating  houses;  to  regulate,  license  and  tax  or 
12G.  A.  ch.  154,  prohibit  beer  and  wine  saloons;  to  regulate,  license  and  tax  or 
prohibit  billiard  saloons,  pool  tables,  and  all  other  tables  kept  for 
hire,  ten-pin  or  other  ball  alleys,  shooting  galleries  or  places;  to 
regulate    and    license   pawn-brokers   and  peddlers;    to  regulate, 
license  or  prohibit  circuses,  menageries,  theatres,  shows,  and  ex- 
hibitions of  all   kinds,  except  such  as  may  be  exempted  by  the 
general  laws  of  the  state;  and  to  regulate  or  prohibit  the  sale  of 
intoxicating  liquors  not  prohibited  by  the  laws  of  the  state. 

fThe  original  section  repealed  and  the  foregoing  substituted,  16th  G.  A., 
ch.  24.  Municipal  corporations  given  power  to  regulate  or  prohibit  f  ale  of 
liquors  within  two  miles  of  corporate  limits;  see  17th  G.  A.,  en.  119,  inserted 
foUowmg  §  1559.] 


Neither  the  power  to  tax,  nor  the 

{)ower  to  regulate,  gives  the  right  to 
icense.  So  held  in  case  of  taverns, 
etc.,  under  this  section:  City  of  Bur- 
lington r.  Bumgardner^  42-t)73. 

but  under  the  power  to  prohibit  the 
sale  of  wine,  beer,  etc.,  the  city  may 
impose  a  Hcense:  City  of  Keokuk  v. 
DresselU  47-597. 

A  municipal  corporation  can  exer- 
cise no  power  of  taxation  such  as  here 
contemplated  unless  it  be  expressly 
conferred  by  the  legislature  or  abso- 
lutely necessary  to  carry  out  some 


other  power  expressly  conferred,  and 
in  case  of  douot,  the  power  will  be 
denied:  The  State  v.  Smith,  31-493. 
A  city  may  prohibit  sale  of  liquors 
which  are  not  prohibited  by  state  law: 
City  of  Burlington  v.  Ketlar^  18-59; 
and  the  provisions  of  13  G. -A.,  ch. 
154,  §  2,  conferring  the  power  to  reg- 
ulate or  prohibit  the  sale  of  sudi 
liquors,  held,  to  be  neither  a  special 
nor  a  local  law,  nor  an  improper  del- 
ecration  of  legislative  authority:  Tlie 
State  V.  King,  37-462. 


Ptr^ta,  aiieyp,        Sec.  464.    They  shall  have  power  to  lay  off,  open,  widen,  straight- 

and  raSwaya.  '  en,  narrow,  vacate,  extend,  establish  and  light  streets,  alleys,  public 

K.  I  iQ&L  grounds,  wharves,  landing,  and  market  places,  and  to  provide  for 

the  condemnation  of  such  real  estate  as  may  be  necessary  for  such 

purposes.     They  shall  also  have  the  power  to  authorize  or  forbid 

the  location  and  laying  down  of  tracks  for  railways  and  street  rail- 
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ways  on  all  streets,  alleys,  and  public  places;  but  no  railway  track 
can  thus  be  located  and  laid  down  until  after  the  injury  to  prop- 
erty abutting  upon  the  street,  alley,  or  public  places  upon  which 
such  railway  track  is  proposed  to  be  located  and  laid  down  has 
been  ascertained  and  compensated  in  the  manner  provided  for 
taking  private  property  for  works  of  internal  improvement  in 
chapter  4  of  title  10  of  the  code  of  1873. 

[As  amended  by  15th  G.  A.,  ch.  6,  chansringthe  method  in  which  compen- 
sation is  to  06  made.  The  word  ''open  '  in  the  first  line  of  the  section  as 
found  in  the  orijrinal  and  here  given  is  omitted  in  the  printeil  code.  This 
section  made  applicable  to  cities  under  special  charter,  jsce  18th  6.  A.,  ch. 
96.  not  inserted;  see  note  to  §  551.  As  to  right  of  way  given  to  street 
rajw  lys  over  highways  outside  of  city  limits,  see  18th  G.  A.,  ch.  32,  in- 
serted following  §  1272.] 

Vacation  of  Streets:  Where 
the  power  to  vtuate  streets  is  wisely 
and  discreetly  used,  its  exercise  will 
not  be  rest  mined  at  the  suit  of  a  pri- 
vate individual  claiming  to  be  injur- 
ed thereby:  Gray  v.  Iowa  Land  Co,, 
26-'.'87;  nor  is  the  vacation  of  a  street 
such  a  takii  g  of  private  property, 
etc.,  as  to  enuJe  a  property  owner  to 
compensation  for  nny  loss  resulting 
therefrom:  Barr  r.  City  of  OskaUo- 
M,  45-275. 

RrOHT  TO  TXKJATB  RAILWAYS  UPON 

Streets:  Since  the  change  made  in 
§  1262  by  15  G.  A.,  ch.  47,  the  power 
to  authorize  the  laying  down  of  tracks 
for  street  and  other  railways,  and  the 
use  of  steam  motors  thereon,  does 
not  exist  except  as  here  given,  and 
therefore  is  not  granted  tr>  a  city  or- 
ganized under  a  special  charter  con- 
taining no  such  authority.  Previous 
cases  discnpsed:  Stanley  v.  City  of 
Davenport  ^  54-463. 

But  see  Cain  r.  C,  R.  I.  d^  P.  R. 
Co.,  54-255^  (filed  after  the  pre- 
ceding case}  in  which  the  cases  re- 
fen-ed  to  below  are  cited  with  approv- 
al. 

[The  following  cases  were  decided 
•under  the  law  existing  previously  to 
the  change  in  §1262,  above  referred 
to:] 

by  the  right  of  way  act,  the  legis- 
lature has  conferred  upon  railroad 
companies  the  ri^ht  to  construct  their 
tracks  over  and  along  the  streets  of 
towns  and  cities,  consent  of  the  coun- 
cil being  first  obtained,  and  railroads 
80  constructed  cannot  be  considered 
as  a  public  nuipance:  Milbunt  v.  City 
of  Cedar  Rapids,  12-246;  and  such 
right  may  be  exercised,  even  without 
the  consent  of  the  council,  and  with- 
out compensation  being  made  to  the 
city:  The  City  of  Clinton  v.  C.  R.  (€• 
M.  R.  R.  Co.,  24^55;  C.  N.  d^  S. 
W.  R.  Co.  V.  Mayor,  etc.,  86-299; 
Ingram  p.  C.  D.  dt  M.  R,  R.Co.,  38- 


669;  City  of  Council  Bluffs  v.  K.  C, 
St.  J.  iS:  C.  B.  R,  Co.,  45  3:^.  and 
other  cases  cited  and  commented  upon 
in  Davis  v.  C.  dt  N.  W,  R.  Co,  46- 
;h89,  and  The  Stnte  v.  D  (f-  St.  P.  R, 
Co.,  47-^01.  But  if  the  fee  in  the 
streets  is  in  the  adjoining  property 
owner,  he  is  entitled  tJ  compensation 
for  the  a -ditional  servitude:  Kuche- 
man  v.  C.  C.  it  D.  R.  Co.,  46-366. 

An  incoi-porated  street  and  horse 
railway  has  the  same  rights  as  a 
railway  operated  by  steam,  and  it 
does  not  become  a  nuisance  by  the 
repeal  of  the  ordinance  authorizing 
its  construction:  City  of  Clinton  v, 
C.  dt  L.  Horse  R'y  Co.,  :i7-61. 

Ltability  pou  Negligence  in 
Construction  op  Railway  Track 
OVER  Streets,  &c.  :  A  railway  com- 
pany which  so  negligently  builds  its 
track  over  the  street  of  a  city,  or  so 
occupies  such  street  as  to  create  a 
nuisance,  is  liable  to  any  one  sufler- 
ing  therefrom  special  damage  not 
common  to  the  whole  public:  Park 
V.  C.  <t  S.  W.  /?.  Co.,  43-636;  Frith  v. 
CUif  of  Dubuque,  45-406;  Cain  v.  C, 
R.  I.  (£;  P.  R.  Co  ,  Dec.  T.,  1879.  And 
this  is  true,  although  the  party  injur- 
ed do  not  own  the  fee  in  the  street: 
Cadle  V.  Muscatine  Western  R.  Co., 
44-11. 

The  right  to  construct  a  railway 
track,  over  the  street  of  a  city,  is  sub- 
ject to  equitable  control  anil  proper 
police  regulation,  and  where  an  ordi- 
nance provided  that  the  track  should 
not  be  laid  within  eight  feet  of  the 
sidewalk,  held,  that  an  abutting 
propei*ty-owner  injured  by  the  viola- 
tion of  that  provision  might  recover 
damages  therefor:  Cain  v.  C.  R.  I. 
dt'P,R.  Co..  54-25.5. 

The  city  is  not  liable  for  damages 
resulting  from  the  laying  down  of 
tracks,  &c.,  under  permission  granted 
bv  it:  Frith  v.  City  of  Dubuque,  45- 
406. 
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Sec.  465.     They  shall  have  power  to  provide  for  the  grading 
and  repairs  of  any  street,  avenue,  or  alley,  and  the  construction  of 
sewers,  and  shall  defray  the  expenses  of  the  same  out  of  the  gen- 
eral funds  of  such  city  or  town,  but  no  street  shall  be   graded 
'^^''  A.^ch.^,  except  the  same  be  ordered  to  be  done  by  the  affirmative  vote  of 


Grading  of 
stnvts :  con- 
stmclion  of 
srwcrs. 


two-thirds  of  the  city  council  or  trustees. 

[Expense  of  grading  alleys  not  to  be  paid  out  of  the  general  fund. 
§  6  of  the  act  next  following.] 


See 


Being  clothed  with  the  power  to 
establish  and  keep  in  repair  its  streets, 
the  exercise  of  such  power  is  not  dis- 
cretionary and  a  city  is  liable  to  an 
action  for  damages  resulting  from  an 
injuiy  caused  by  a  failure  in  that  re- 
spect, as  for  instance  by  rea  on  of  an 
ODstruction  from  snow  and  ice:  Col- 
lins V.  City  of  Council  Bivffs,  32-324: 
or  by  reason  of  an  obstruction  upon  the 
sidewalk  placed  there  by  the  ac^oin- 
ing  owner:  Howell  v,  Williams^  29- 
210. 

Where  the  city  makes  improve- 
ments and  property  owners  build,  etc., 
with  reference  thereto,  the  city  is  lia- 
ble for  neglect  to  keep  such  improve- 
ments in  repair,  although  they  would 
not  be  liable  originally  for  not  mak- 
ing the  improvements.  So  held,  in 
cai<e  of  damages  from  the  obstruction 
of  a  sewer:  Powers  v.  City  of  Council 


Blufs,  50-197. 

'The  city  is  not  liable  for  damages 
resulting  from  the  grading  of  its 
streets,  if  done  in  a  careful  and  skillful 
manner:  Ellis  r.  Iowa  City,  29-229; 
but  the  city  is  liable  in  such  cases  if 
the  grading  is  done  in  an  unskillful 
manner,  as  where  the  natural  drain- 
age is  destroyed  and  no  means  is  pro- 
vided for  the  escape  of  surface  wa^er: 
Cotes  V.  City  of  Davenport,  9-227; 
Templin  v.  Iowa  Cittf,  14-59;  Ellis  v. 
Iowa  City,  29-229;  Ross  c.  City  of 
Clinton,  46-()06. 

As  to  what  improvements  come 
within  the  meaning  of  repairs,  see 
Koons  V.  Lucas,  note  to  following 
section. 

As  to  compensation  for  damages 
resulting  from  change  of  grade,  see 
§  469,  and  notes. 


Assessment  of 

Proviso :  peti- 
tion. 


[Fifteenth  General  Assembly,  Chapter  51.] 
Sec.  1.     The  city  council  or  trustees  of  any  incorporated  city 
rimirUs  m^   or  town,  organized  under  special  charter  or  under  the  provisions 
j.roNide  for        of  the  general  incorporation  laws  of  the  state,  are  hereby  author- 
^.iu  iig      eys.  .^^^1  ^^j  empowered  to  provide  by  ordinance  for  the  improve- 
ment of  alleys  (in  said  city  or  town)  by  grading  the  same,  and 
for  the  assessment  of  the  expenses  thereof,  upon  the  owners  of 
lots  or  parcel  of  land  abutting  on  said  alley,  pro  rata,  according 
to  the   front  feet  of  said  lots  or  parcel  of  land:  provided^  that 
such  ordinance  shall  not  be  adopted  except  after  the  presentation 
to  said  council  of  a  written  petition  for  the  improvement  of  such 
alley,  signed  by  a  number  of  the  owners  of  property  so  to  be' 
assessed  therefor  equal  to  a  majority  of  the  owners  of  such  prop- 
erty. 

[This  section  modified  by  16th  G.  A.,  ch.  116,  §  12,  inserted  next  following 
this  act.  J 

Sec.  2.  It  shall  be  the  duty  of  such  city  council  or  trustees  to 
require  the  work  of  grading  such  alley  to  be  done  under  contract 
therefor,  to  be  entered  into  with  the  lowest  responsible  bidder; 
provided^  that  all  bids  for  such  work  may  be  rejected  by  such 
council  or  trustees,  if  by  them  deemed  to  be  exorbitant,  and  new 
bids  ordered. 

Sec.  3.     All  assessments  for  the  grading  of  alleys  under  this 

Assessments  a    ^^^  g^all  be  a  lien  upon  the  lots  and  lands  assessed,  and  shall  bear 

the  same  rate  of  interest,  and  the  said  property  assessed  may  be 

sold  for  payment  thereof  in  the  same  manner,  at  a  regular  or  ad- 


Work  to  be 
by  coutruct. 
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joumod  sale,  with  the  same  forfeiture,  penalties,  and  riirhts  of  re-  saio. 
demption,  and  certificates  and  deeds  on  such  sales  shall  be  made 
in  the  same  manner  and  with  like  effect,  as  in  cases  of  sales  for 
nonpayment  of  the  annual  taxes  of  such  cities  or  towns  rcspect- 
tively,  as  now  or  here'ifter  provided  by  law  in  respect  thereto. 

Sec.  4.  Such  city  council  or  trustees  may  provide  by  ordi-  Mode  of 
nance  for  the  particular  mode  of  making  and  returning  the  assess-  a«s<issment 
ment  hereinbefore  authorized,  and  payment  of  such  assessments 
may,  if  so  directed  by  said  council  or  trustees,  be  enforced  in  the 
manner  and  by  the  proceedings  provided  for  by  sections  four  hun- 
dred and  seventy  eight,  four  hundred  and  seventy-nine,  and  four 
hundred  and  eighty-one  of  the  code. 

Sec.  5.  That  so  much  of  section  four  hundred  and  sixty-five,  costs  not  to  bo 
chapter  10,  title  IV,  as  requires  the  expense  of  the  grading  of  al-  ^n^^^^'fu^ds 
leys  to  be  paid  out  of  the  general  funds  of  any  incorporated  city  of  corporation, 
or  town,  be  and  the  same  are  hereby  repealed. 

fSixtt'enth  General  Assembly,  Chapter  116.] 
Sec.  12.     That  so  much  of  section  1,  chapter  51,  acts  of  Ihe 
fifteenth  general  assembly  as  requires  cities  to  provide  by  ordi- 
nance for  the  improvement  of  alleys  after  presentation  of  petition 
by  owners  of  property  to  be  assessed,  be  and  the  same  is  hereby 
repealed,  and  such  cities  organized  under  special  charters  niay  coun^.ji  ^j,j. 
provide  by  ordinance  how  such  improvements  shall  be  made,  and  improve  ni.ey 
thereafter  may  order  any  alley  to  be  improved,  graded  or  mac- tioii  froni^^ro- 
adamized,  by  resolution  passed  by  the  affirmative  vote  of  two- P®'^<^^^"^'*^- 
thirds  of  such  council,  and  on  voting  on  such  resolution  the  yeas 
and  nays  shall  be  recorded. 

[The  other  sections  of  this  chapter  refer  alone  to  cities  under  special  char- 
ter, and  are  omitted.  See  note  to  §  o.")!.  Whether  it  is  intended  by  this 
section  to  modify  the  section  to  which  it  refers,  prencrally,  or  only  in  refer- 
ence to  cities  under  special  charter,  is  left  for  the  judgment  of  those 
interested.] 

Sec.  4GG.     They  shall  have  power  to  construct  side- walks,  to  sidewalks: 
curb,  pave,  gravel,  macadamize,  and  gutter  any  highway  or  alley  JjJfeiaTmx:  a* 
therein,  and  to  levy  a  special  tax  on  the  lots  and  parcels  of  land  •ent  of  property 
fronting  on  such   highway  or  alley  to  pay  the  expensa  of  such  lao.^i?! cii.  do. 
improvement.     But  unless  a  majority  of  the  resident  owners  of  14G.  A.cb.  45, 
the  property  subject  to  assessment  for  such  improvement  petition 
the  council  or  trustees  to  make  the  same,  such  improvements  shall 
not  be  made  until  three-fourths  of  all  the  members  of  such  coun- 
cil or  trustees  shall,  by  vote,  assent  to  the  making  of  the  same. 


As  TO  WHAT  IMPROVEMENTS  MAY 
BE    MADE     UNDER    THIS     SECTION: 

**Ma<»daraizinfir'*  includes  "trim- 
ming'* and  **  guttering;"  McNam- 
ara  p.  Estes,  22-246. 

**  To  pave ''  may  include  all  things 
necessary  to  make  a  level  and  con- 
venient surface  for  horses,  carriages 
and  foot  passer ffers,  of  any  conven- 
ient or  practical  material:  Bxiell  v. 
Ball  20-282,  290. 

The  authority  to  "pave  "  given  in 
a  special  charter,  held  to  include  the 
power  to  macadamize  and  gutter: 
Warren  v.  Henley,  31-31. 


Where  an  improvement  consisted 
in  an  entire  raising  and  changing  of 
the  surface  of  the  street,  held,  that  it 
was  an  improvement  for  which  a 
special  tax  might  be  levied  under  this 
section,  and  not  **  repairing  "  a-"  con- 
templated by  the  preceding  sec- 
tion, to  be  paid  for  out  of  the  gen- 
eral funds:  Koons  t?.  Lucan,  .i2- 
]U. 

The  city  may  grade  and  macada- 
mize less  than  the  whole  width  of  the 
street  where  it  is  not  shown  to  be  to 
the  injury  or  oppression  of  owners  of 
property  atljacent  thereto:    Morrison 
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Expenses 
iLssciSud  on 
i»ro|»erty. 
U  G.  A.  ch.  65. 
14  G.  A.  ch.  45, 


V.  Hershire,  32-271,  276. 

Who  responsible  for:  An  own- 
er of  a  corner  lot  may  be  required  to 
pay  for  the  cost  of  macadamizing  one- 
fourth  of  the  square  occupied  by  the 
intersection  ot  the  streets  abutting 
his  property:  Wolfe  v.  City  of  Keo- 
kuk, 4^129. 

A  special  tax  for  the  improvement 
of  a  street  cannot  be  taxed  to  a  street 
railway  company  occupying  a  pprtion 
ol  such  street:  Koons  v.  Lucas,  62- 
117. 

Pboceedings:  Improvements  may 
be  ordered  either  when  the  proper  pe- 
tition is  presented,  or  by  three-tburths 
vote,  without  such  petition :  Tallant 
V.  City  of  Burlington,  39-543. 

In  ordering  an  improvement  in  the 
absence  of  a  petition  therefor,  the 
council  may  act  upon  information  fur- 
nished by  the  report  of  a  committee 
as  well  as  upon  their  own  knowledge 
in  determining  the  necessity  of  the 
improvement:  Brewster  v.  City  of 
Davenport,  51-427. 

Unoer  the  provisions  of  a  special 
charter  somewhat  similar  to  this  sec- 
tion, held,  that  a  party,  who  with 
others  signed  and  presented  to  the 
council  a  petition  praying  that  cer- 
tain improvements  should  be  made, 
could  not  object  to  the  proceedings 


thereunder  on  the  ground  that  a  suf- 
ficient number  of  property-owners 
had  not  signed  such  petition.    The 

Eroceedings  would  be  binding  as  to 
im,  although  they  might  not  be  as 
to  others  who  had  not  signed :  City 
of  Burlington  v.  Gilbert,  31-356. 

LEwrNG  AND  Collecting  the 
Tax:  Making  the  cost  of  such  im- 
provements a  charge  upon  abutting 
property  is  an  exerc-se  of  the  power 
of  taxation  and  not  of  the  right  of 
eminent  domain,  and  such  a  provis- 
ion is  not  unconstitutional  as  being 
unequal,  applying  to  particular  indi- 
viduals or  classes,  and  notuniiorm: 
Warren  v.  Henley,  31-31. 

The  city  council  may  provide  the 
mode  under  which  the  taxes  contem- 
plated in  this  and  the  following  sec- 
tion shall  be  assessed,  and  auUiorize 
the  city  auditor  to  make  such  a-^ssess- 
ment:  City  of  Burlington  v,  Quick^ 
47-222. 

Where  the  special  charter  of  a  city 
authorized  a  special  tax  to  be  levie<l 
and  collected  off  adjacent  lots  for 
building  sidewalks,  etc  ,  held,  that  the 
city  was  not  thereby  given  power  to 
sell  and  convejy  such  lots  for  said  tax, 
but  that  it  might  be  enforced  against 
them  by  judicial  proceedings:  Mer- 
riam  v.  Moody,  25-163. 


Sec.  467.  They  shall  have  power  to  repair  permanent  side- 
walks, and  to  assess  the  expense  thereof  on  the  property  in  front 
of  wh.ch  such  repairs  are  made. 

As  to  mode  of  assessment,  see  City 
of  Burlington  v.  Quick,  cited  under 


preceding  section.    As  to  liability  ol 


the  citv  for  obstructions  upon  the 
sidewafk:  see  Rowell  v,  Wflliams, 
ill  note  to  §465. 


Tempornry 
8l«towHlks:cx- 
jK-nse  limited. 
i:KJ.  A.  ch.  65. 
11  G.  A.  ch.  4o, 


When  flrrade  of 
streets  Is 
changed  after 
buildings  are  . 
erected:  dama- 
ges to  be 
ijssessed  and 
paid, 
U  G.  A.  ch.  40. 


Sec.  4G8.  They  shall  have  power  to  provide  for  the  laying  of 
temporary  plank  side-walks  upon  the  natural  surface  of  the  ground, 
without  regard  to  grade,  on  streets  not  permanently  improved,  at 
a  cost  not  exceeding  forty  cents  a  lineal  foot,  and  to  provide  for 
the  assessment  of  the  cost  thereof  on  the  property  in  front  of 
which  the  same  shall  be  laid. 

Sec.  4G9.  When  any  city  or  town  shall  have  established  the 
grade  of  any  street  or  alley,  and  any  person  shall  have  built  or 
made  any  improvements  on  such  street  or  alley  according  to  the 
established  grade  thereof,  and  such  city  or  town  shall  alter  said 
established  grade  in  such  a  manner  as  to  injure  or  diminish  the 
value  of  said  property,  said  city  or  town  shall  pay  to  the  owner  or 
owners  of  said  property  so  injured  the  amount  of  such  damage  or 
injury,  which  shall  be  assessed  by  three  persons — one  of  whom 
shall  be  appointed  by  the  mayor  of  such  city  or  town,  one  by  the 
owner  of  the  property,  and  one  by  the  two  so  appointed,  or  in 
case  of  their  disagreement,  by  mayor  and  owner,  or  in  case  of 
their  disagreement,  by  the  city  council  or  town  trustees.  If  the 
owner  of  such  property  shall  fail  to  appoint  one  such  appraiser  in 
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ten  days  from  the  time  of  receiving  notice  so  to  do,  then  the  city 
council  or  town  trustees  shall  appoint  all  such  appraisers,  and  no 
such  alteration  of  grade  shall  be  made  until  said  damages  so  as- 
sessed shall  have  been  paid  or  tendered  to  the  owner  of  the  prop- 
erty so  injured  or  damaged.  The  appraisers  shall  be  sworn  to 
faithfully  execute  their  duties  accordmg  to  the  best  of  their  abil- 
ity. Before  entering  upon  their  duties,  they  shall  give  notice  by 
publication  for  three  weeks  in  one  or  more  newspapers  printed  in 
such  city,  of  the  time  and  place  of  their  meeting  for  the  purpose 
of  viewing  the  premises  and  making  their  assessment.  They 
shall  view  the  premises,  and,  in  their  discretion,  receive  any  legal 
evidence  and  may  adjourn  from  day  to  day.  When  the  appraise- 
ment shall  be  completed,  the  appraisers  shall  sign  and  return  the 
same  to  the  city  council  or  town  trustees  within  thirty  days  of 
their  appointment.  The  city  council  or  town  trustees  shall  have 
power,  in  their  discretion,  to  confirm  or  annul  the  appraisement, 
and  if  annulled,  all  the  proceedmgs  shall  be  void,  but  if  con- 
firmed, an  order  of  the  confirmation  shall  be  entered.  Any  person  Appeal 
interested  may  appeal  from  the  order  of  confirmation  to  the  cir- 
cuit coui-t  of  the  county  in  which  such  city  or  town  is  situated,  by 
notice  in  writing  to  the  mayor  at  any  time  before  the  expiration 
of  twenty  davs  after  the  entering  the  order  of  confirmation.  Upon 
the  trial  of  the  appeal,  all  questions  involved  in  the  proceedings, 
including  the  amount  of  damages,  shall  be  open  to  investigation, 
and  the  burden  of  proof  shall,  in  all  cases,  be  upon  the  city  or 
town  to  show  that  the  proceedings  are  in  conformity  with  this 
section.  The  cost  of  any  proceedings  incurred  prior  to  the  order 
of  such  city  council  or  trustees  confirming  or  annulling  the  ap- 
praisement, shall  in  all  cases  be  paid  by  such  city  or  town. 


Aside  from  statutory  provisions  the 
dty  is  not  liable  for  necessartf  dam- 
ages done  to  property  in  consequence 
or  establishing  or  cbanpinj^  the  grade 
of  ?tiv(>ts,  etc.:  Creal  v.  City  of 
Kcok  I  '<*,  4  Gr.  47;  and  a  party  claim- 
ing ibe  benefit  of  the  remedy  provid- 
ed by  statute  must  pursue  the  method 
pointed  out:  Cole  v.  City  of  Mtisca- 
tine,  14-296;  Cotes  r.  CtYy  of  Daren- 
port,  9-227;  Russell  r.  City  of  Bur- 
lington, 30-262;  City  of  Burlington 
V.  Gilbert,  31-3-j6. 

The  right  to  compensation  only 
arises  when  improvements  have  been 
made  8ul>sequently  to  the  esiabhsh- 
ment  of  the  grade,  but  the  damages 
ior  which  compensation  is  to  be  made 
are  those  accruing  to  the  entire  real 
estate,  and  not  alone  those  accruing 
to  the  improvements :  Dalzell  v. 
City  of  Davenport,  12-437. 

The  city  is  made  Uable  in  such 
cases  not  only  for  injury  to  the  prop- 
erty, but  for  damages  resulting  from 
the  value  of  the  property  being  di- 

8 


minished.  Such  diminution  is  not  to 
be  estimated  alone  on  the  improve- 
ments errcted  subsequently  to  the  es- 
tablishment of  the  grade,  but  upon 
the  wl^le  property:  Hempstead  v. 
Citu  of  Oe.s  Moines,  52-H0:3. 

If  tlie  appraisement  is  annulled  by 
the  council,  the  par^  injured  may 
bring  an  action  for  his  damages,  no 
appeal  trom  the  order  annullintr  the 
appraisement  being  allowed:    Ihid. 

In  estinaatini?  the  damages,  opin- 
ions of  witnesses  may  be  received  as 
to  the  value  before  and  alter  the 
change  in  grade:  Dalzell  v.  City  of 
Davenport,  supra. 

Where  the  effect  of  the  change  in 
grade  is  such  as,  upon  the  whole,  to 
increase  the  value  of  the  property, 
the  owner  thereof  cannot  recover  tor 
incidental  disadvantage  or  expense 
resulting  therefrom:  Meyer  v.  City 
of  Burlington.  52-560. 

As  to  liability  of  the  city  for  dam- 
age resulting  from  grading,  &c., 
see  notes  to  §  465. 
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Sec.  470.     They  shall   have  power  to  purchase  or   condemn, 

Land  pur-        and  pay  for  out  of  the  general  fund,  and  enter  upon  and  take  any 

Semned  Var°    lands  within  or  without  the  territorial  limits  of   such  city  or  town 

public  pur-       for  the  use  of  public  squares,  streets,  parks,  commons,  cemeteries, 

K*^'a.  ch.  127.  hospital  grounds,  or  any  other  proper  or  legitimate  municipal  use, 

13G.A,  ch.  80.    auc[  iq  enclose,  ornament  and  improve  the  same.      They  shall 

have  entire  control  of  the  same,  and  shall  have  power,  in  case 

such  lands  are  deemed  unsuitable  or  insufficient  for  the  purpose 

for  which  they  were  originally  granted,  to  dispose  of  and  convey 

the  same;    and  conveyances  executed  in    accordance  with  this 

chapter  shall  be  held  to  extinguish  all  rights  and  claims  of  any 

such  town  or  city  to  such  lands  existing  prior  to  such  conveyance. 

But  when  such  lands  are  so  disposed  of  and  conveyed,  enouyjh 

thereof  shall  be  reserved  for  streets  to  accommodate  adjoining 

property-owners. 

[General  provisions  as  to  cemeteries,  see  acta  inserted  following  §420.] 


Tlie  act  of  1864  (10  G.  A.,  ch.  127) 
in  so  far  as  it  was  attempted  thereby 
to  confer  upon  cities  and  towns  the 
power  to  sell  and  convey  squares  nnd 
parks  therein,  laid  off  and  dedicated 
Dy  individuals,  held  void  as  authoriz- 


ing a  perversion  of  a  trust.  "Whether 
the  corporation  might  not  be  given 
power  to  part  with  whatever  interest 
it  possessed  in  the  property,  qucere: 
Warren  v.  Mayor  of  Lt/ons  Citi/,  21 
-351. 


Sec.  1. 


[Eighteenth  General  Assembly,  Chapter  89.] 
Any  city  of  the  first  or  second  class,  organized  under 


City  maybe-     the  general  laws  of  this  state,  shall  have  power  to  acquire  real  es- 
comepurchas-    ^   ^   "  .    ^         ^  ^i_        •  v  ^  ^        x»  » 

erat  execution  tate,  OF  an  interest  therein  as  a  purchaser  or  at  an  execution  sale 
^^^  where  such  city  is  the  plaintiff  in  execution,  or  otherwise  interested 

in  the  proceeding,  and  to  dispose  of  the  property,  or  interest 
therein,  so  acquired,  and  also  to  dispose  of  any  real  estate,  or 
interest  therein,  including  any  streets  or  portion  thereof  vacated  or 
discontinued,  however  acquired  or  held  by  such  city,  in  such 
manner  and  upon  such  terms  as  the  city  council  shall  deem  just 
and  proper. 

Sec.  471.  They  shall  have  power  to  erect  water  works,  or  to 
authorize  the  erection  of  the  same;  but  no  such  works  shall  be 
erected  or  authorized  until  a  majority  of  the  voters  of  the  city  or 
town  at  a  general  or  special  election,  or  four-fifths  of  the  members 
of  the  council  or  board  of  trustees  thereof,  by  vote,  approve  the 
same. 


Water  works. 
14  G.  A.  ch.  78, 
21. 


This  section  applies  to  cities  acting 
under  special  charters  as  well  as  to 
others:  Grant  v.  City  of  Davenport, 
86-396,  404. 

Where  a  company  was  authorized 
to  erect  water  works  and  charge  cer- 
tain rates  for  water  furnished,  with 
the  privilege  to  the  city  of  buying  the 
works  upon  certain  terms;  held,  that 
such  water  works  were  not  public 
property,  and  were  subject  to  taxa- 


tion :  Appeal  of  the  Dea  Moines  Water 
Co.,48-vi24.     ' 

The  buildings,  machineiy  and 
mains  of  such  company  are  all  real 
estate.  The  mains  are  appurtenant 
to  the  principal  structure,  and  al- 
though they  may  extend  into  another 
township,  the  whole  property  is  taxa- 
ble in  the  township  where  the  works 
are  situated:    Ihid, 


Same. 


Sec.  472.  They  shall  have  power  to  construct  or  authorize  the 
iVf ' ^'<L ^' ^*'  construction  of  such Vorks  without  their  limits,  and  for  the  pur- 
pose of  maintaining  and  protecting  the  same  from  injury,  and  the 
water  from  pollution,  their  jurisdiction  shall  extend  over  the  terri- 
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tory  occupied  by  such  works,  and  all  reservoirs,  streams,  trenches, 
pipes,  and  drains,  used  in,  and  necessary  for  the  construction, 
maintenance,  and  operation  of  the  same,  and  over  the  stream  or 
source  from  which  the  water  is  taken  for  live  miles  above  the  point 
from  which  it  is  taken;  and  to  enact  all  ordinances  and  regula- 
tions necessary  to  carry  the  po^er  herein  conferred  into  effect. 

Sec.  473.     When  the  right  to  build  and  operate  such  works  is  when  Privilege 
granted  to  private  individuals  or  incorporated  companies  by  said  livfjuai^^  ^"' 
cities  and  towns,  they  may  make  such  grant  to  inuro  for  a  term  of  Same,  j^  5. 
not  more  than  twenty-five  years,  and  authorize  such  individual  or 
company  to  charge  and  collect  from  each  person  supplied  by  them 
with  water,  such  water  rent  as  may  be  agreed  upon  between  said 
person  or  corporation  so  building  said  works,  and  said  city  or 
town;  and  such  cities  or  towns  are  authorized  and  empowered  to 
enter  into  a  contract  with  the  individual  or  company  constructing 
said  works,  to  supply  said  city  or  town  with  water  for  fire  purposes, 
and  for  such  other  purposes  as  may  be   necessary  for  the  health 
and  safety  thereof,  and  to  pay  therefor  such  sum  or  sums  as  may 
be  agreed  upon  between  said  contracting  parties. 

A  city  80  indebted  that  a  coDtract  company  the  ripfht  to  build  and  oper- 

by  it  for  the  erection  of  water  works  ate  such  works,  and  providing  that 

would  be  void,  may  still  contract  to  the  city  may,    upon    certain  terras, 

pay  out  of  its  ordinary  revenues  a  sura  purchase  thera,  is  not  an  incurring"  of 

as  rent  for  the  supplying  of  water  to  of  an  iildebtedness  within  the  mean- 

tbe  city  and  its  inhabitants,  as  part  ing  of  Art.  11.  §  3  of  the  constitution: 

of  its  ordinary  expenses:  Grant    v,  Burlington  Water  Co.  v.  Woodward^ 

City  of  Davenport,  6^%.  49-58. 

An  ordinance  granting  to  a  private 

Sec.  474.    Said  cities  or  towns  are  hereby  authorized  to  con-  May  condemn 
demn    and    appropriate    so    much    private   property  as  shall    be  erty.^  ^  ^^^^ 
necessary  for  the  construction  and  operation  of  said  water  works ;  s*^™e,  i  6. 
and  when   they   shall  authorize  the   construction   and  operation 
thereof  by  individuals  or  corporations,  they  may  confer,  by  ordi- 
nance, upon  such  person  or  corporation  the  said  power  to  take 
and  appropriate  private  property  for  said  purpose. 

Sec.  475.    Ail  cities  and  incorporated  towns  constructing  such  Assess  water 
works  are  authorized  to  assess,  from  time  to  time,  in  such  manner  rents  as  a 
as  they  shall  deem  equitable,  upon  each  tenement  or  other  place  coiiectionlin 
supplied  with  water,  such  water  rents  as  may  be  agreed   upon  ;  gJJ^""^ 
and  at  the  regular  time  of  levying  taxes  in  each  year,  said  city  or 
town  is  hereby  empowered  to  levy  and  cause  to  be  collected,  in 
addition  to  the  taxes  now  authorized  to  be  levied,  a  special  tax 
on   taxable  property  in  said  city  or  town,  which   tax,  with  the 
water  rents  hereby  authorized,  shall  be  sufficient  to  pay  the  ex- 
penses of  running  and  operating  such  works,  and  if  the  right  to 
build,  maintain,  and  operate  such   works  is  granted  to  private 
individuals  or  incorporated  companies  by  such  cities  or  towns, 
and  said  cities  or  towns  shall  contract  with  said  individuals  or 
companies  for  a  supply  of  water  for   any  purpose,  such  city  or 
town   shall  levy  each  year,  and  cause  to  be  collected,  a  special 
tax  as  provided  for  above  sufficient  to  pay  off  such  water  rents  so 
agreed  to  be  paid  to  said  individual  or  company  constructing  said 
works  ;  provided^  however,  that  said   tax   shall  not  exceed   the 
sum  of  five  mills  on  the  dollar  for  any  one  year,  nor  shall  the 
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same  be  levied  upon  the  taxable  property  of  said  city  or  town 
which  lies  wholly  without  the  limits  of  the  benefit  or  protection 
of  such  works,  which  limit  shall  be  fixed  by  the  city  council  or 
board  of  trustees  each  year  before  making  said  levy. 

The  proviso  exempting  from  water  I  lional:    Grant  v.  City  of  Davenport^ 
tax  the  property  outside  ot  the  bene-  \  ^^96,  405. 
fit  of  water- works,  is  not  unconstitu- 1 

Sec.  476.  When  it  shall  be  deemed  necessary  by  any  such  cor- 
Proceedings  poration  to  enter  upon  or  take  private  property  for  any  of  the 
property  is^con-  above  uses,  an  application  in  writing  shall  be  made  to  the  circuit 
Jtemned.  court,  which  application  shall  describe,  as  correctly  as  may  be,  the 

13 G.  A.  ch.  80.  property  to  be  taken,  the  object  proposed,  and  the  owners  of  the 
property,  and  of  each  lot  or  parcel  thereof  known,  and  notice  of 
the  filing  thereof  shall  be  given  as  is  required  to  commence  a  civil 
action  in  said  court.  After  such  notice  shall  have  been  given,  the 
court  shall  proceed  to  determine  the  compensation  to  be  paid  for 
the  taking  of  the  property,  and  for  that  purpose  shall  empanel  a 
jury,  and  the  mode  of  procedure  therein  shall  be  the  same,  so  far 
as  applicable,  as  in  an  action  by  ordinary  proceedings.  The  as- 
sessment shall  be  made  so  that  the  amount  payable  to  each  owner 
mny  be  ascertained  either  by  allotting  it  to  each  owner  by  name 
or  on  each  lot  or  parcel  of  land,  and  the  inquiry  and  assessment 
shall  in  other  respects  be  made  by  the  jurors  under  such  instruc- 
tions as  shall  be  given  by  the  court.  The  jurors  shall  be  sworn 
to  make  the  whole  inquiry  and  assessment,  but  may  be  allowed  to 
return  a  verdict  as  to  part  and  be  discharged  as  to  the  rest,  in  the 
discretion  of  the  court,  and  in  case  they  shall  be  discharged  from 
rendering  a  verdict  in  whole  or  in  part,  another  jury  may  be  era- 
paneled  at  the  earliest  convenient  time,  which  shall  make  the 
whole  inquiry  and  assessment,  or  the  part  not  made,  as  the  case 
may  be. 

The  purposes  here  enumerated  are   domain  except  as  expressly  fin'ante<l : 
the  only  ones  for  which  the  city  has    Field  v.  City  of  Des  Moines^  39-575, 
power  to  take   private  property.     It   685. 
does  not  have  the  power  ot  eminent 

Sec.  477.  When  the  amount  of  compensation  due  to  any  of  the 
owners  of  the  property  to  be  taken  shall  be  ascertained,  the  court 
shall  make  such  order  as  to  its  payment  or  deposit  as  may  be 
deemed  just  and  proper,  and  may  require  adverse  claimants  to  any 
part  of  the  money  or  property  to  interplead,  so  as  to  fully  settle 
their  rights  and  interests,  and  may  direct  the  time  and  manner  in 
which  possession  of  the  property  shall  be  taken  or  delivered,  and 
may,  if  necessary,  enforce  an  order  giving  possession.  But  none 
of  the  property  shall  be  actually  taken  or  occupied  until  the  com- 
pensation thus  ascertained  shall  have  been  paid,  or  secured  to  be 
paid.  The  costs  occasioned  by  the  inquiry  and  assessment  shall 
be  paid  by  the  corporation,  and  as  to  the  other  costs  which  may 
arise,  they  shall  be  charged  or  taxed  as  the  court,  in  its  discretion, 
may  direct;  no  delay  in  making  an  assessment  of  compensation, 
or  in  taking  possession,  shall  be  occasioned  by  any  doubt  which 
may  arise  as  to  the  ownership  of  the  property,  or  any  part  thereof, 
or  as  to  the  interest  of  the  respective  owners;  but  in  such  cases 
the  court  shall  require  the  deposit  of  the  money  allowed  as  com- 


Payment  or 
deposit  of 
(lamnges:  pos- 
session when 
taken:  cofita. 
R.  i  10C6. 
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pensation  for  the  whole  of  the  property,  or  the  part  in  dispute; 
and  in  all  cases  as  soon  as  the  corporation  shall  have  paid  the 
compensation  assessed,  or  secured  its  payraetit  by  a.  deposit  of 
money  under  the  order  of  the  court,  possession  of  the  property 
may  bo  taken  and  the  public  work  or  improvement  progress. 

Sec.  478.     Each  municipal  corporation  may,  by  a  general  ordi-  Assessment  on 
nance,  prescribe  the  mode  in  which  the  charge  on  the  respective  forced."^'^  *^" 
owners   of  lots   or   lands,  and  on  the  lots  or  lands,  shall  be  as-  f2^^|J^cj,  ^^ 
sessed  and  determined  for  the  purposes  authorized  by  this  chap- 14  g!  a*,  ch!  4j,  " 
ter;  such  charge,  when  assessed,  shall  be  payable  by  the  owner  or  ^^ 
owners  at  the  time  of  the  assessment  personally,  and  shall  also  be 
a  lien  upon  the  respective  lots  or  parcels  of  land  from  the  time  of 
the  assessment.     Such  charge  may  be  collected  and  such  lien  en- 
forced by  a  proceeding  in  law  or  in  equity,  either  in  the  name 
of  such  corporation,  or  of  any  person  to  whom  it  shall  have  direct- 
ed payment  to  be  made.     In  any  such  proceedings,  where  plead- 
ings are  required,  it  shall  be  sufficient  to  declare  generally  for  work 
and  labor  done,  and  materials  furnished  on  the  particular  street, 
alley  or  highway.     Proceedings  may  be  instituted  against  all  the 
owners  or  any  of  them,  to  enforce  the  lien  against  all  the  lots  or 
land,  or  each  lot  or  parcel,  or  any  number  of  them  embraced  in 
any  one  assessment,  but  the  judgment  or  decree  shall  be  rendered 
separately  for  the  amount  properly  chargeab  e  to  each.     Any  pro- 
ceedings may  be  severed,  in  the  discretion  of  the  court,  for  the  pur- 
pose cf  trial,  review,  or  appeal. 

This  s3(t!on,  iu  so  (ar  as  it  author- 
izes the  rendering  of  a  personal  jiidjj- 
inent  asrainst  the  propt-rty  owner, 
held  not  unconstitutional:  Citi/  of 
Burlington  v.  Quick,  47-222,  226  ;  and 
it  seems  that  an  action  by  the  city  can 
only  be  brought  after  it  has  paid  its 
contractors:    Ibid.,  229. 

Kev.  §  1038,  held,  not  repealed  by 


14  G.  A.,  ch.  43:    Risdon  r.  Shank, 
37-82. 

The  discretion  to  be  exe-c!sed  by 
the  court  in  regard  it)  Fevering  pro- 
ceedings, as  he  ein  provided,  will  nob 
be  reviewed  upon  appeal,  exc  'pt  in 
case  of  manifest  abuse,  resulting  in 
substantial  prejudice:  Citi/  of  Dea 
Moinee  v,  Stephenson,  19-507. 


lU. 


Sec.  479.     In  any  such  proceeding,  where  the  court  trying  the  Recoven-  had 
same  shall  be  satisfied  that  the  work  has  been  done,  or  materials  or  charge  cu- 
furnished,  which,  according  to  the  true  intent  of  the  act,  would  l)e  il^^naity!  *'^^ 
properly  chargeable  upon  the  lot  or  land  through  or  by  which  t?;i.^^l['^  u 
the  street,  alley  or  highway  improved,  repaired,  or  lighted,  may 
pass,  a  recovery  shall  be  permitted,  or  a  charge  enforced,  to  the 
extent  of  the  proper  proportion   of  the  value  of   the  work  or 
materials  which  would  be  chargeable  on  such  lot  or  land,  notwith- 
s^tanding  any  informality,  irregularity,  or  defect  in  any  such  muni- 
cipal corporation  or  any  of  its  officers.    But  in  such  case  the  court 
may  adjudge  as  to  costs  as  may  be  deemed  proper,  and  in  cases 
where  an  assessment  shall  have  been  regularly  made,  and, pay- 
ment shall  have  been  neglected  or  relused  at  the  time  when  the 
same  was  required,  any  municipal  corporation  may  be  entitled  to 
demand  and  recover,  in  addition  to  the  amount  assessed  and  inter- 
est thereon  at  ten  per  cent,  from  the  time  of  the  assessment,  fiva 
per  cent,  to  defray  the  expenses  of  collection,  which  shall  be  in- 
cluded in  any  judgment  or  decree  which  may  be  rendered.     The  p       ., 
provisions  and  powers  conferred  in  this  chapter  from  section  four  teen  sections  to 
hundred  and  sixty-five  to  section  four  hundred  and  seventy-nine,  ^SlfgunaJr 
inclusive,  shall  apply  to  cities  acting  under  special  charters.  special  char- 


Digitized  by 


Google 


118 


CITIES   AND   INCORPORATED   TOWNS. 


[Title  IV. 


If  an  improvement  is  such  as  the 
city  is  authorized  to  make,  according 
to  1  he  true  intent  of  the  law,  all  er- 
rors and  irregularities  should  be  dis- 
carded and  a  recovery  permitted  lor 
the  proper  proportion  of  the  value  of 
the  work  from  the  abutting  property- 
owner:  City  of  Burlington  t?.  Quick, 
47-222,  228. 

Additional  powers  may  be  granted 


by  sreneral  statute  to  cities  existing 
under  special  charter,  as  is  here  done: 
Lyt/e  V.  Men/,  49-224. 

This  section,  in  so  far  as  it  is  to  ap- 
ply to  cities  acting  under  special 
charter,  ditiets  from  the  correspond- 
ing one  in  the  Revision,  and  should 
not  be  construed  as  retroactive: 
Starr  v.  City  of  Burlington,  46-87,  9D. 


Sec.  480.     Municipal  corporations  shall  have  power  to  cause 
Stagnant  wa-    any  lot  of  land  vrithin  their  limits  on  which  water  at  any  time  be- 
lofs  fiUed^ffien  comes  stagnant,  to  be  filled  up  or  drained  in  such  manner  as  may 
on  property,      be  directed  by  a  resolution  of  the  council  or  trustees;  and  such 
liG.  a!  ch.UL  owner  or  his  agent,  shall,  after  service  of  a  copy  of  such  resolution, 
or  after  a  publication  of  the  same  in  some  newspaper  of  general 
circulation  in  such  corporation  for  two   consecutive  weeks,  com- 
ply with  the  directions  of  such  resolution  within    the  time  therein 
specified ;  and  in  case  of  a  failure  or  refusal  to  do  so,  it  may  be 
done  at  the  expense  of  said  corporation  ;  and  the  amount  of  money 
so  expended  shall  be  a  debt  due  to  said  corporation  from  the  own- 
er of  said  lot,  and  shall,  moreover,  from  the   time  of  the  adopt- 
ion of  such  resolution,  be  a  lien  on  such  lot  or  lots. 

Service  by  publication  is  sufficient  I  is  not  necessary:  City  of  Independ- 
under  this  section.    Personal  service   ence  v.  Furdy,  46-202. 

Skc.  481.     Any  municipal  corporation  may,  in  addition  to  the 

Delinquent       means  provided  by  the  three  preceding  sections,  if,  Ity  ordinance, 

st'lSment'scci^  ^^  ^^  elects,  cause  any  or  all  delinquent  charges,  asses5»raents,  and 

iie(i  to  auditor,  taxes  made  or  levied  under  and  by  virtue  of,  and  for  the  purpose 

13  G.  A.ch.i4.*  specified  in  said  section  or  referred  to  therein,  to  be   certified   to 

the  county  auditor  of  the  county,  and  be  collected  and  paid  over 

by  the  treasurer  of   the  county  in  the  same  manner  as  taxes  are 

authorized  to  be  by  this  chapter. 

After  an  entry    of  the  municipal    they  were  a  part  of  the  county  taxes: 
taxes  upon  the  county  tax  books,  sales    Morrison  v.  Uershire,  32-i271. 
are  to  bo  made  therefor  as-  though 


SEWERAGE. 

[Sixteenth  General  Assembly,  Chapter  107.] 
Sec.  1.     Any  city  within  this  state  may  levy  a  tax  of  not  more 
ix?\Toftwo      than  two  mills  on  the  dollar  in  addition  to  the  maximum  tax  now 
sc\vcrage*^fund.  authorized  by  law  for  the  purpose  of  commencing  a  general    sys- 
tem of  sewerage  in  such  city,  and  the  money  so  raised  shall    con- 
stitute a  sewerage  fund,  and  shall  be  applied  to  no  other  purpose. 
Sec.  2.     When,  for  the  purpose  of  carrying  off  the  water  of  any 
stream  which  flows  within  or  through  the  said  city,  it  becomes 
expedient  to  cause  a   principal    sewer  to  pass  through  private 
property,  the  right  to  condemn  such  property  for  this  purpose  is 
hereby  conferred  upon  its  council.     And  the  powers  granted  shall 
be  the  same  in  other  respects  as  those  enjoyed  by  railway  com- 
panies, by  and  under  the  provisions  of  the  code.     The  proceed- 
ings to  enforce  their  powers  shall  also  be  the  same,  except  that 
all  damages  shall  be  assessed  by  a  board  of  three  commissioDers. 


May  condemn 
I»rivate  pro- 
perty. 
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These  shall  be  appointed  by  the  city  council  and  may  bo  chanorcd  Commissioners 
at  the  pleasure  thereof.     They  must  be  free  from  all  personal  ^J^f***  *^^^" 
interest  in.  subjects  brought  before  them  for  their  adjudication, 
and  they  may  decide  on  any  question  of  damages  that  may  arise 
in  respect  to  any  of  the  property  that  may  be  claimed  to  be 
injured  by  the  construction  of  said  sewer. 

Sec.  3.  Instead  of  constructing  such  principal  sewer  itself,  the  in  relation  to 
city  may  authorize  its  construction  by  any  individual  or  company,  by"who^^"' 
and  may  agree  to  pay  therefor  out  of  the  sewerage  fund.  And 
the  city  council  may  also  make  all  needful  rules  and  regulations 
in  relation  to  any  of  the  sewers  in  their  respective  cities  and  may 
regulate  the  manner  in  which  any  property  holder  may  connect 
therewith,  and  may  also  prescribe  all  needful  regulations  pertain- 
ing thereto. 

[Seventeenth  General  Assembly,  Chapter  162.] 
Sec.  1.     All  cities  of  the  first  class  in  the  state  which  have  not  city  may  pro- 
commenced  a  general  system  of  sewerage  by  the  levy  and  expen-  jJ^^^Uon^o" 
diture  of  any  tax  therefor  under  the  provisions  of  chapter  107,  sewers. 

acts  of  the  sixteenth  general  assembly,  may  provide  by  ordinance  « 

r      ^L  J.        A.'  L-  J-    -1     *L         -x      •    J.  Sewerage  dis- 

for  the  construction  ot  sewers,  or  may  divide  the  city  into  sewer-  tricts. 

age  districts  in  such  manner  as  the  council  may  determine,  and 

pay  the  cost  of  constructing  same  out  of  the  general  revenue  of 

the  citv,  or  assess  the  cost  upon  the  adjacent  property,  or  may  levy  „ 

X  "  ^  -xi--     *.L  1-  /^  •*  a.     r      L-    L  Sewerage  tax. 

a  certani  sewerage  tax  withm  the  sewerage  district,  out  of  which 

to  pay  for  the  construction  of  the  same,  which  sewerage  tax  shall 

not  exceed  in  any  one  year,  two  mills  on  the  dollar  of  the  assessed 

value  of  the  property  within  such  district,  or  may  pay  a  part  of 

the  cost  of  such  construction  out  of  the  general  revenue,  a  part  by 

the  assessment  of  adjacent  property,  and  a  part  by  levying  a  tax 

upon  all  the  [iroperty  within  the  sewerage  district,  or  may  pay  for 

the  same  by  pursuing  any  two  of  the  methods  herein  named. 

Sec.  2.     It  shall  be  the  duty  of  such  city  council  to  require  the  Bids  for  work 

work  of  constructing  such  sewers  to  be  done  under  contract  there-  ^,lJ^J!*.h*'n  ^^ 
^  t  t    ■  '111  -iii'ii  city  couucil. 

for,  to  be  entered  into  with  the  lowest  responsible   bidder,  and 

bonds  with  surety  for  the  faithful  performance  of  such  work 
shall  l)e  required  to  be  given  by  the  contractors;  provided,  that 
all  bids  for  such  work  may  be  rejected  by  such  council  if  by  them 
thought  to  be  exorbitant,  and  new  bids  ordered. 

Sec.  3.     All  special  tax  levied  for  the  construction  of  sewers  ^ax  shall  be 
under  this  act  shall  be  payable  by  the  owners  personally  at  the  alien.  ^ 

lime  of  such  assessment,  and  shall  also  be  a  lien  upon  the  lots 
and  lands  so  assessed  and  shall  bear  such  rate  of  interest,  and  the 
said  property  assessed  may  he  sold  for  the  payment  thereof,  in  ^  ^ 
the  same  manner  at  any  regular  or  adjourned  sale  or  special  sale 
called  therefor,  with  the  same  forfeitures,  penalties  and  right  of 
redemption  and  certificates  and  deeds  on  such  sales  shall  be  made 
in  the  same  manner  and  with  like  effect  as  in  case  of  sales  for 
non-payment  of  the  ordinary  annual  taxes  of  such  cities  respect- 
ively, as  now  or  hereafter  provided  by  law  in  respect  thereto,  or 
the  city  council  may  provide  by  ordinance  for  the  sale  of  such  as- 
sessed property  at  a  special  tax  sale  to  be  called  therefor,  after 
giving  notice  therefor  three  consecutive  weeks  in  one  of  the  news- 
papers published  in  said  city;  the  last  of  which  publications  shall 
be  at  least  ten  days  before  the  day  of  sale. 
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Mode  of  as- 
sessmeut 


Powers  con- 
ferred in 
Code,  ?  4ro, 
not  impiiired. 


Cross  sewers. 


Sec.  4.  Such  city  council  may  provide  by  ordinance  for  the 
particular  mode  of  making  and  returning  the  assessments  herein- 
before authorized,  and  payment  of  such  assessments  may,  if  so 
directed  by  said  council,  be  enforced  by  suit  in  court,  in  the  man- 
ner and  by  the  proceedings  provided  for  by  sections  four  hundred 
and  seventy-eight,  four  hundred  and  seventy-nine  and  four  hun- 
dred and  eighty-one  of  the  code. 

Sec.  5.  Nothing  in  this  act  contained  shall  take  away,  impair 
or  interfere  with  the  powers  conferred  by  section  four  hundred 
and  sixty-five  of  the  code,  for  the  construction  of  sewers,  and  pay- 
ment therefor  in  whole  as  therein  provided. 

Sec.  6.  The  city  council  shall  have  power  to  provide,  by  or- 
dinance, terms  and  conditions  on  which  cross  sewers  may  be  at- 
tached to,  or  connected  with  main  sewers;  and  in  cases  where 
sewers  have  been  constructed  in  whole  or  in  part  by  special  as- 
sessment, may  pay  unto  the  parties  who  have  been  so  assessed, 
the  money,  or  a  part  thereof  charged  and  collected  for  the  privi- 
lege of  attaching  such  cross  sewers. 

Sec.  7.  Provided^  That  nothing  in  this  section  shall  be  held 
or  taken  to  repeal,  impair  or  in  any  manner  affect  chapter  54,  acts 
of  the  sixteenth  general  assembly,  or  any  provision  thereof. 

f  Ab  to  sewerage  in  cities  under  special  charter,  see  16th  G.  A.,  ch.  54,  not 
inserted.    See  note  to  §  5ol.J 

[Eighteenth  Genei*al  Assembly,  Chapter  55.] 
Sec  1.  In  any  incorporated  city,  or  city  acting  under  special 
^uiT*S§i(U^'  charter,  within  the  limits  of  which  may  be  situated  any  state 
buildings,  the  trustees  or  commissioners  having  charge  of  said 
buildings  or  of  the  construction  thereof,  shall  have  au  hority  to 
construct  sewers  therefor,  through  or  under  any  of  the  streets  or 
alleys  of  said  city. 

Sec.  2.  All  acts  or  parts  of  acts,  conflicting  with  this  act  are 
hereby  repealed. 


Chapter  64, 
16th  G.  A., 
not  affected. 


ORDINANCES,   FINES  AND   SUITS. 

Sec  482.  Municipal  corporations  shall  have  power  to  make 
Mnkcnndpub-  and  publish,  from  time  to  time,  ordinances,  not  inconsistent  with 
(cs^: ^enforce  the  laws  of  the  state,  for  carrying  into  effect  or  discharging  the 
jK'imiiiesand  powers  and  duties  conferred  by  this  chapter,  and  such  as  shall 
i:.^gi07i,  1072,  seem  necessary  and  proper  to  provide  for  the  safety,  preserve  the 
^^^^'  health,  promote  the   prosperity,  improve  the  morals,  order,  com- 

fort, and  convenience  of  such  corporation  and  the  inhabitants 
thereof,  and  to  enforce  obedience  to  such  ordinances  by  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  not  exceeding 
thirty  days. 

The  oraission  from  this  section  of 
**  forfeitures '*  contained  in  Kev.  § 
1072,  as  a  method  of  entbrcin^  an  or- 
dinance, (Joes  not  prevent  the  city  from 
providing  in  a  license  that  it  shall  be 
torfeited  on  certain  conditions,  and 
enforcing  such  forfeiture:  Hurler  v, 
Baugh,  43-514. 
*  A  municipal  corporation  cannot  be 


enjoined  from  passing?  an  act  because, 
if  passed,  it  would  be  unconstitntion- 
jil,  or  void:  Des  Moines  Gas  Co.  r. 
at!/  of  Des  Moines,  44-505. 

A  court  cannot  take  judicial  notice 
of  an  ordinance  of  a  city:  Gar  tin  r. 
Wells,  8-2S6;  Wolfe  v.  City  of  Keo- 
kuk, 48-129. 
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Sec.  483.     Fines  may,  in  all  cases,  and  in  addition  to  any  other  Fines  recov- 
mode  provided,  be  recovered  by  suit  or  act  ion  before  a  justice  of  pi^adiug^^^^*^"' 
the  peace  or  other  court  of  competent  jurisdiction,  in  the  name  of  therein, 
the  proper  municipal  corporation,  and  for  its  use.     And  in  any    '  ^  ^^^^ 
such  suit  or  action  where  pleading  is  necessary,  it  shall  bo  suffi- 
cient to  declare  generally  for  the  amount  claimed  to  be  due  in 
respect  to  the  violation  of  the  ordinance,  referring  to  its  title  and 
the  date  of  its  adoption  or  passage,  and  showing  as  near  as  may 
be  the  facts  of  the  alleged  violation. 


The  mayor  may  take  jadicial  notice 
of  a  city  ordinance  ;  Svje  noies  to 
§506. 

This  section  ha3  no  reference  to 


criminal  prosecutions,  and  applies 
solely  to  civil  actions  tor  the  recovery 
of  a  fine  or  forfeiture  :  Goodrich  v. 
Brown,  30-291. 


Sec.  484.     Whenever  a  fine  and  costs  imposed  for  the  violation  ofTendcr  com- 
of  any  ordinance  are  not  paid,  the  person  convicted  may,  by  the  SG^A'c/rbi 
officer  having  jurisdiction  of  the  case,  bo  committed  until  the  fine  §2.  *    ' 
and  costs  are  paid,  not  to  exceed  thirty  days. 

Sec.  485.     Any  city  or  town  shall  have  the  right  to  use  the  jail  May  use  county 
of  the  county  for  the  confinementof  such  persons  as  may  be  liable  slmu,  ?i. 
to  imprisonment  under  the  ordinances  of  such  city  or  town,  but 
it  shall  be  liable  to  the  county  for  the  cost  of  keeping  such  pris- 
oners. 

Skc.  486.     All  suits  for  the  recovery  of  any  fine,  and  prosecu- 
tions  for  tho  commission  of  any  offense  made  punishable  as  here-  barred.^ 
in  provided,  shall  be  barred  in  one  year  aft^r  tho  commission  of  i^-2iO'i>. 
the  oifense  for  which  the  fine  is  sought  to  be  recovered,  or  tho 
prosecution  is  commenced. 

[Eighteenth  General  Assembly,  Chapter  77.] 
Sec.  1.     On  an  information  for  a  violation  of  an  ordinance  of  Trial  by  jury, 
an  incorporated  town. or  city  of  the  second  class,  the  defendant 
shall  not  be  entitled  to  a  trial  by  jury,  but  shall  be  tried  by  the 
court  without  a  jury  except  on  appeal.     All  acts  or  parts  of  acts 
inconsistent  with  this  are  hereby  repealed. 

Skc.  487.     All  municipal  corporations  are  hereby  empowered  to  Labor  onhi^jii 
provide  that  all  able  bodied  male  residents  of  the  corporation  ft|>MUiiure'^^''^ 
I  etwcen  the  ages  of  twenty-one  and  fifty  years,  shall,  between  how  enforced. 
tht*  first  day  of  April  and  the  first  day  of  September  in  each  year,  ^^^'  ^'  ^'  ^^' 
either  by  themselves  or  satisfactory  substitutes,  perform  two  days, 
labor  upon  the  streets,  alleys,  or  highways  within  such  corporation, 
at  such  times  and  places  as  the  proper  officer  may  direct,  and  up- 
on throe  days'  notice  in  writing  given.    They  may  further  provide 
that,  for  each  day's  failure  to  attend  and  perform  the  labor  as  re- 
quired at  the  time  and  place  specified,  the  delinquent  shall  for- 
ieit  and  pay  to  the  corporation  any  sum  not  exceeding  two  dollars 
for  each  day''s  delinquency,  and  that  all  such  suras  remaining  un- 
paid on  the  first  day  of  September  in  each  year  may  be  treated 
and  collected  as  taxes  on  property,  and  the  same  shall  be  a  lien  on 
all  the  property  of  the  delinquent  that  ma^^  be  listed  for  taxation 
and  assessed  and  owned  by  him  on  the  first  day  of  November  of 
the  same  year. 

Sec.  488.     Any  city  or  incorporated  town  may  aid  in  the  con- 
struction and  repair  of  any  highway  leading  thereto,  by  appropri- 
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May  aid  in  ating  thcrefor  a  portion  of  the  hip^hway  tax  belonging  to  said  city 
h^phvmys  out>^  ^'*  incorporated  town,  not  exceeding  fifty  per  cent,  thereof,  annu- 
Pide  corporate  ally,  as  hereinafter  provided.  When  a  petition  shall  be  presented 
14  G.  A.  chfl.  13,  to  the  council  or  trustees,  signed  by  one-third  of  the  resident  tax- 
'•^-  payers  of  said  city  or  town,  asking  that  the  question  of  aiding  in 

the  construction  or  repair  of  any  highway  leading  thereto  be  sub- 
mitted to  the  voters  thereof,  the  council  or  trustees,  immediately, 
shall  give  notice  of  a  special  election   by  posting  notice  in  five 
public  places  in  said  town,  at  least  ten  days  before  said  election, 
Special  elec-      "^^^ch  notice  shall  specify  the  time  and  place  of  holding  said  elec- 
tion as  to  mak-  tion,  the  particular  highway  proposed  to  be  aided,  the  proportion 
Uouf^^'^^^'^^    o^  ^^®  highway  tax  then  levied  and  not  expended,  or  next  there- 
after to  be  levied,  to  be  appropriated;  at  which  election  the  ques- 
tion of  "  appropriation  "  or  "  no  appropriation"  shall  be  submit- 
ted, and   if  a  majority  of  votes  polled  be  for  appropriation,  then 
the  council  or  trustees  may  aid  v\  the  construction  and  repair  of 
said  highway  to  the  extent  of  said  appropriation,  in  the  same  man- 
ner as  they  otherwise  would  if  said  highway  was  within  the  cor- 
porate limits  of  said  city  or  town;    but  no  part  of  such  highway 
tax  shall  be  expended  more  than  two  miles  from  the  limits  of  such 
city  or  town.     Provided^  that  in  incorporated  towns,  and  cities  of 
the  second  class,  whether  organized  under  a  special  charter  or  un- 
der the  general  incorporation  law,  with  a  population  utjdor  ten 
thousand  inhabitants,  whenever  one-third  of  the  resident  tax-pay- 
ers of  such  incorporated  town  or  city  shall  petition  the  trustees  or 
council  of  such  incorporated  town  or  city,  asking  that  a  portion  of 
the  highway  tax  of  such  incorporated  town  or  city  may  be  used  to 
aid  in  the  construction  or  repair  of  highways  outs'de  and  within 
three  miles  of  the  limits  of  such  incorporated  town  or  city,  such 
trustees  or  council  may,  upon   the  presentation  of  such   petition, 
couuciUnay      order  a  part  of  the  highway  tax  of  such  incorporated  town  or  city, 
?ax*^toi^^used^  ^^^  exceeding  twenty-five  per  cent,  thereof,  to  be  used  and  ex- 
outside  of  cor-   pended  to  aid  in  the  construction  or  repair  of  highways   outside 
porate  limits.    ^^  j  within  three  miles  of  the  limits  of  such  incorporated  town  or 
city. 

[As  amended  by  18th  G.  A.,  eh.  52,  which  added  the  proviso.  1 

Sec.  489.     All  ordinances  and  resolutions,  or  orders  for  the  ap- 

Ordinances       propriation  or  payment  of  money,  shall  require  for  their  passage 

bauone'sub^"   or  adoption  the  concurrence  of  a  majority  of  all  the  trustees  of 

ject:  iiow         any  municipal  corporation;  ordinances  of  a  general  or  permanent 

R^^n22.  nature  shall  be  fully  and  distinctly  read  on  three  difi*erent  days, 

14G.  A.  ch.  Ill,  unless  three-fourths  of  the   council  shall  dispense  with  the  rule; 

no  ordinance  shall  contain  more  than  one  subject,  which  shall  be 

clearly  expressed  in  its  title,  and  no  ordinance  or  section  thereof 

shall  be  revised  or  amended  unless  the  new  ordinance  contain  the 

entire  ordinance  or  section  reviewed  or  amended,  and  the  ordi- 

^^rdinancesof    nance  or  section  so  amended  shall  be  repealed.     Provided^  that  in 

uIwiiT^^'^^     incorporated  towns,  ordinances  and  resolutions,  or  orders   for  the 

appropriation  or  payment  of  money,  shall  require  for  theif  passage 

or  adoption  a  concurrence  of  four  trustees,  or  of  three  trustees 

and  the  mayor. 

[As  Amended  by  18th  G.  A.,  cb.  146,  §  2,  adding  the  proviso.] 
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An  ordinance  definin^if  and  prescrib- 
ing the  punishment  for  certain  otFen- 
ses,  and  in  which  many  such  offenses 
are  included,  do3s  not  contain  **more 
than  one  subject: "  The  Slate  v, 
WeJh,  46-662. 

Where  but  one  section  of  an  ordi- 
nance is  amended,  that  section  alone 
need  be  contained  entire  in  the 
amendment:  Town  of  Decorah  v. 
Dunstan,  38-96. 

The  words  **  for  the  appropriation 
or  payment  of  money  '*  limit  *'  resolu- 
tions "  as  well  as  "orders, "and  other 
resolutions  than  those,  ''for  the  ap- 
propriation or  payment  of  money,'* 


(for  instance,  to  change  boundaries  of 
a  city  or  town)  do  not  require  the 
concurrence  of  a  majority  of  all  the 
trustees.  The  requirements  of  the  lat- 
ter portion  of  the  section  as  to  reading*, 
etc.,  apply  only  to  ordinances  at.d 
not  to  resolutions:  Strohm  v.  City  of 
Iowa  City,  47-42. 

Where  four  members  of  the  coun- 
cil voted  to  suspend  the  rules  as  to 
three  readings,  and  two  other  mem- 
bers, though  present,  did  not  vote, 
and  the  ordinance  was  thereupon 
passed,  held,  that  it  was  not  properly 
passed  and  was  void:  Horner  v, 
Rowley,  61-62U. 


Sec.  490.  No  trustee  or  member  of  any  council  shall,  during 
the  time  for  which  he  has  been  elected,  or  for  one  year  thereafter, 
be  appointed  to  any  n»unicipal  office  which  shall  be  created,  or 
the  emoluments  of  which  shall  be  increased  during  the  term  for 
which  he  shall  have  been  elected,  except  in  the  cases  provided  in 
this  chapter;  nor  shall  any  such  trustee  be  interested,  directly  or 
indirectly,  in  the  profits  of  any  contract  or  job  for  work,  or  ser- 
vices to  be  performed  for  the  corporation. 

Sec.  491.  The  emoluments  of  no  oflBcer  whose  election  or  ap- 
pointment is  required  by  this  chapter,  shall  be  increased  or  dimin- 
ished during  the  term  for  which  he  shall  have  been  elected  or 
appointed;  nor  shall  any  change  of  compensation  aff'ect  any 
officer  whose  office  shall  be  created  under  the  authority  of  this 
chapter  during  his  existing  term,  unless  the  office  be  abolished; 
and  no  person  who  shall  have  resign-^d  or  vacated  any  office  shall 
be  eligible  to  the  same  during  the  time  for  which  he  was  elected 
or  appointed,  when  during  the  same  time  the  emoluments  had 
been  increased. 


Council  men 
and  tn.stces 
notelii?)bIe  to 
office :  nor  to  bo 
intert'Ktcd  in 
contract. 
R.  a  1122. 


Salary  not  in- 
creasi  d  or  di- 
minished dur- 
ing term  of 
oflfice, 
R.  21122. 


The  term  of  office,  as  here  contem- 
plated, con'mences  with  the  eloction. 
and  not  with  the  qualification  of  the 
officer:  Cox  v.  City  of  burlington. 
4^-612.  Held,  that  an  ordinance 
could  not  be  pjused  under  17  G.  A., 
ch.  56,  which  liliows  cities  of  the  first 


class  to  chanere  the  method  of  com- 
pensa'.io.j  ot  police  juclj^es.  marshals, 
etc.  from  fees  to  a  fixed  salary,  which 
should  chanpre  the  compensa'ion  of 
such  officers  durin^JT  the  term  of  office 
for  which  they  w^Ta  elected :  Bryan 
V,  City  of  Des  Moin  8,  51-690. 


Sec.  492.     All  ordinances  shall,  as  soon  as  may  be  after  their  ordinance*  re- 
passage,  be  recorded  in  a  book  kept  for  that  purpose  and  be  pu^^if^^JJ^ 
authenticated  by  the  signature  of  the   presiding   officer  of  the  R.|ii3:i. 
council  and  the  clerk,  atid  all  by-laws  of  a  general  or  permanent  J^      •^'^•^' 
nature,  and  those  imposing  any  fine,  penalty,  or  forfeiture,  shall  be 
published  in  some  newspaper  of  general  circulation  in  the  munic- 
ipal corporation,  and  it  shall  be  deemed  a  sufficient  defense  to  any 
suit  or  prosecution  for  such  fine,  penalty,  or  forfeiture,  to  show 
that  no  such  publication  was  made;   provided^  however,  that  if 
no  such  newspaper  is  published  within  the  limits  of  the  corpora- 
tion,  then  and  in  that  case,  such  by-laws  may  be  published  by 
posting  up  three  copies  thereof  in  three  public  places  within  the 
limits  of  the  corporation,  two  of  which  places  shall  be  the  post 
office  and  the  mayor's  office  of  such  town  or  city;  and  such  by-laws 


Digitized  by 


Google 


124 


CITIES   AND   INCOKPOKATED   TOWNS.  [TiTLE  IV. 


and  ordinances  shall  take  effect  and  be  in  force  at  the  expiration 
of  five  days  after  they  have  been  published. 

[The  word  **or  '*  in  the  eigrhth  line,  between  "suit*'  and  "prosecution," 
OS  it  stands  in  the  original,  is  "  as  *'  in  the  printed  code. J 

Sec.  493.     On  the  passage  or  adoption  of  every  by-law  or  or- 
Vcas  and  nnys  dinjince,  and  every  resolution  or  order  to  enter  into  a  contract  by 
L'lircof'orJii^     any  council  of  any  municipal  corporation,  the  yeas  and  nays  shall 
howanpoTm^^^^  ^^  Called  and  recorded;  and  to  pass  or  adopt  any  by-law,  ordi- 
li.i  iiiti         *  nance,  or  any  such  resolution  or  order,  a  concurrence  of  a  major- 
ity of  the  whole  number  of  members  elected  to  the  council  shall 
be  required;  all  appointments  of  officers  by  any  council  shall  be 
made  viva  voce,  and  the  concurrence  of  a  like  majority  shall  be 
required  and  the  names  of  those,  and   for   whom  they  voted,  on 
the  vote  resultinjg^  in   an   appointment,  shall  be  recorded.      No 
money  shall  be  appropriated  by  the  council  except  by  ordinance. 
Provided^  that  in  incorporated  towns,  by-laws,  ordinances,  resolu- 
tions, or  orders  to  enter  into  any  contract,  shall  require  for  their 
passage  or  adoption  a  concurrence  of  four  trustees,  or  of  three 
trustees  and  the  mayor. 

[As  amended  by  18th  G.  A.,  ch.  146,  §  3,  adding  the  proviso.] 

The  methocl  of  appointing  officers 
here  provided,  must  be  followed  in 
tiUinpr  vacancies  in  an  elective  office 
under  §  o30.  The  State  r.  Dickie,  47- 
629. 

This  section  defines  how  the  order 
to  contract  shall  be  made  and  evi- 
denced when  directed  by  the  council, 


but  it  is  not  a  limitation  on  the  power 
of  the  city  to  co  itract  otherwise. 
Municipal  coi-porations  may,  through 
their  authorized  vigent^?,  contract  in 
parol  the  same  us  individuals:  City  of 
Indinnola  v.  Jones,  29-28i;  Dun- 
coitihe  V,  City  of  Fort  Dodge,  oS-iSl. 


Two-thirds 
vote  required 
to  make  Im- 
pruvcincnts. 
U.  a  1135. 


Sec.  494.  No  street  or  highway  shall  be  opened,  straightened, 
or  widened,  nor  shall  any  other  improvement  be  made  which  will 
require  proceedings  to  condemn  private  property  without  the  con- 
currence, in  the  ordinance  or  resolution  directing  the  same,  of  two- 
thirds  of  the  whole  number  of  the  members  elected  to  the  council, 
and  the  concurrence  of  a  like  majority  shall  be  required  to  direct 
any  improvement  or  repair  of  a  street  or  highway,  the  cost  of 
which  is  to  be  assessed  upon  the  owners  of  the  property,  unless 
two-thirds  of  the  owners  to  be  charged  therefor  shall  petition  iu 
writing  for  the  same. 

Skc.  495.  The  council  or  trustees,  as  the  case  may  be,  of  each 
Tftx  certincd  to  municipal  corporation  is  required  to  cause  to  be  certified  to  the 
?oike!od"^  county  auditor,  on  or  before  the  first  Monday  of  September  of  each 
tiicr  taxes  by  year,  the  percentage  or  number  of  mills  on  the  dollar  of  tax  levied 
onntv  tr*>iic  ^.^^  ^jj  ^.^^  purposcs  by  them  on  the  taxable  property  within  said 
corporation  for  the  year  then  ensuing,  as  shown  by  the  assessment 
roll  of  said  city  for  said  year,  and  the  said  auditor  is  required  to 
place  the  same  on  the  tax  books  of  the  county  in  the  same  man- 
ner as  county  taxes  are  placed  thereon,  which  tax  for  municipal 
purposes  shall  be  collected  by  the  county  treasurer;  and  in  all 
things  relating  to  the  collection  of  the  same,  and  the  sale  of  real 
or  personal  property,  he  is  authorized  and  required  to  proceed 
according  to  the  provisions  of  the  statutes  regulating  the  sale  of 
property  for  delinquent  state  and  county  taxes,  and  in  all  sales  for 
such,  or  any  delinquent  taxes  for  municipal  purposes,  if  there  be 


<onnty  treas- 
urer. 
]>'.  '.  1123. 
1<»G.  A.  ch.  25, 
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other  delinquent  taxes  due  from  the  same  person,  or  lien  on  thij 
same  property,  the  sale  shall  be  lor  all  the  delinquent  taxes;  and 
such  sales,  and  all  sales  made  under  or  by  virtue  of  this  section  or 
the  provisions  of  law  herein  referred  to,  shall  be  of  the  same  valid- 
ity, and,  in  all  respects,  be  deemed  and  treated  as  thou<jh  sucli 
sales  had  been  made  for  the  delinquent  state  or  county  taxes 
exclusively.  And  in  any  city  or  town  incorporated  under  or  by 
special  charter,  which  now  is,  or  hereafter  may  be  regulated  by 
or  subject  to  the  general  incorporation  laws  all  delinquent  taxes, 
except  such  as  were  levied  to  pay  indebtedness  created  to  take 
stock  or  aid  in  the  building  of  railways,  remaining  unpaid  upon 
the  tax  books  of  such  city  or  town,  shall  be  certified  at  the  time, 
collected  and  paid  over  as  above  directed.  And  the  county  treas- 
urer shall  include  said  delinquent  taxes  so  certified  with  the  delin- 
quent state  and  county  taxes  on  his  books,  and  collect  the  same 
by  sale  of  real  or  personal  property  in  the  same  manner  as  is  by 
statute  required  for  delinquent  state  and  county  taxes;  and  all 
sales  of  property  for  such  delinquent  municipal  taxes  shall  be  as 
valid,  and,  in  all  respects,  be  deemed  and  treated  as  though  such 
sales  had  been  made  for  delinquent  state  and  county  taxes. 

[The  word  "tax  "  in  the  ninth  line  of  the  section,  is  erroneou-^ly  printed 
**  taxes"  in  the  printed  code,  and  so  also  **or"  in  the  twenty-tisst  line  is 
printed  "and."  For  similar  provision  as  to  cities  under  special  charter,  see 
ITthG.  A.,  ch.  99,  not  inserted.    See  note  to  §  5ol.] 


lliese  provisions  as  others  of  the 
general  law  as  to  cities  and  towns, 
Hpply  only  to  those  orf?anized  under 
such  general  law,  and  not  to  those 
having  special  charters.  (Decided 
under  Rev.  §  1128):  Burk  r.  Jef- 
fries, -20-145. 

In  cities  actin jr  under  special  char- 
ter in  which  city  taxes  are  made  a 
perpetual  lien  upon  real  estate,  and 


Ihf^  city  collector  is  authorized  to  col- 
lect the  same  by  sale,  a  ^ale  under 
§871  lor  state  and  county  taxes,  does 
not  divest  the  property  irom  the  -lien 
of  city  taxes,  and  the  purchaser  taken 
subject  thereto,  nor  dot^s  the  sale  for 
city  taxes  ot  one  year  dive.st  the  prop- 
erty of  the  lien  of  city  tiixes  for  for- 
mer years:  Detmison  v.  City  of  Ke' 
okuk,  45-266. 


Sec.  49G.    The  amount  which  may  be  so  certified;  assessed,  and  Jf  J^i!^^^*^ 
collected,  shall  not  exceed  ten  mills  on  the  dollar,  to  defray  its 
general  and  incidental  expenses. 

The  tax  provided  in  §  3049  may  be  I  this  and  the  following  section:    Rice 
in  addition  to  the  tax  authorized  by  |  p.  Walker^  44^58. 

Sec.  497.     For  the  purpose  of  creating  a  sinking  fund  for  the  sinking  Aind 
gradual  extinguishment  of  the  bonds  and  funded  debt  of  any  mu-  b/tnxatioiiu^^* 
nicipal  corporation,  the  council  thereof  may,  in  their  discretion,  Joi^^r^u  59 
annually,   levy  and  collect,  in  addition  to  the  other  taxes  of  said 
corporation,  a  tax  of  not  more  than  two  mills   on  the  dollar  upon 
the  assessed  value  of  said   property  appraised  and  returned   as 
aforesaid,  which  shall  be  paid  into  said  treasury  and  be  applied  by 
order  of  the  city  council   towards  the  extinguishment  of  the  said 
bonds  and  funded  debt,  and  to  no  other  purpose  whatever. 

See  note  to  preceding  section. 

Sec.  498.     The  treasurer  of  the  county  shall  pay  over  to  the  County  treaa- 
treasurer  of  any  municipal  corporation,  all  moneys  received  by  overt©  ci^ 
hira  arising  from  taxes  levied  belonging  to  such  municipal  corpo-  R^a^iol^* 
ration,  on  or  before  the  first  day  of  March  in  each  year;  and  such 
moneys  as  said  county  treasurer  may  receive  after  that  time,  for 
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delinquent  taxes  belonging  to  such  corporation,  he  shall  pay  over 
to  the  treasurer  thereof  when  deinnnded. 

Sec.  499.  The  council  of  any  municipal  corporation  shall  have 
Mnvtnx  docs  power,  whenever  in  their  opinion  the  interests  of  the  corporation 
niliiimT"^^  require  it,  to  lay  and  collect  a  tax  on  dogs  and  other  domestic  an- 
K.  g  112a  imals  not  included  in  the  list  of  taxable  property,  for  the  state 

and  county  purposes;  which  said  tax  shall  be  collected  by  the  col- 
lector of  such  corpontion  and  paid  into  the  treasury  thereof. 

[In  the  pr.'nteu  code  **  which  "in  the  fifth  line  is  erronfK)usly  printed 
**and."  As  to  powers  in  regard  to  dogs,  jjiven  to  cities  under  special  char- 
ter, see  17th  G.  A.,  ch.  25,  not  inserted.    See  note  to  §  551.] 

Sec.  500.  Loans  may  be  negotiated  by  any  municipal  corpora- 
fe«*fTud^m-*^  ^*^°  '^  anticipation  of  the  revenues  thereof,  but  the  aggregate 
ited.  amounts  of  such  loans  shall  not  exceed  the  sum  of  three  per  cent, 

upon  the  taxable  property  of  any  city  or  town. 
[Amended  by  the  following,  Sixteenth  General  Assembly,  Chapter  95.] 

Sec.  1.  Section  five  hundred,  of  chapter  10,  title  IV,  of  the 
code  of  Iowa,  he  [is]  amended  by  striking  out  the  word  "three'*  in 
the  third  line  of  said  section,  and  inserting  the  word  "five; "  pro- 
vided^ that  the  provisions  of  this  act  shall  not  apply  to  cities  hav- 
ing over  six  thousand  inhabitants,  or.  less  than  lour  thousand  live 
hundred  inhabitants,  and  in  all  other  cases  such  loans  shall  not 
exceed  the  sura  of  three  per  cent,  on  such  property. 

[Sixteenth  Geneml  Assembly,  Chapter  57.] 
Sec.  1.     Cities  and  towns   are  hereby  authorized,  upon   such 
Mny  settle  nnd  terms  as  thev  raay  deem  lust  and  for  their  best  interest,  to  settle, 
ciiucss,  adjust,  renew  or  extend  such  indebtedness  as  may  be  owing  by 

or  claimed  against  them  and  evidenced  by  the  bonds  or  other  ne- 
gotiable promissory  instruments  of  such  municipal  corporation, 

,    .  ,  and  to  issue  hew  securities  for  such  indebtedness,  except  as  hcre- 

And  issue  new  .      -  ^.         ,  '  r 

securities.         inaftor  mentioned. 

Sec.  2.     Said  several  corporations  are  hereby  authorized,  when- 

Mny  levy  spe-   ©ver  any  extension  or  renewal  of  such  indebtedness  is  made,  to 

ndiicipal^and^  provide  for  the  payment  of  the  interest  and  principal  of  such  ex- 

iuicrcst.  tended  or  renewed  indebtedness,  by  the  levy  and  collection  of 

the  necessary  taxes,  at  the  same  time  and  in  the  same  manner  as 

other  taxes;  and  the  levy,  collection  and  payment  of  such  taxes 

may  be   enforced  by  proper   legal  process,   when  necessary,    in 

addition  to  the  ordinary  means  provided  by  law  for  the  levy  and 

collection  of  taxes. 

Sec.  3.     This  act  is  intended  to  and  shall  apply  only  to  the 

Not  to  apply  to  settlement,  adjustment  and  extension  or  renewal   of  bonds  and 

peiS'  ^^        securities  heretofore  issued  and  outstanding  at  the  time  of  this  act, 

and  not  including  warrants  or  other  evidences  of  indebtedness 

issued  or  incurred  for  current  expenses  of  such  corporations. 

Sec.  4.     New  bonds  or  securities  issued  by  virtue  hereof,  shall 

New  aecuritles.  in  no  case  be  for  a  greater  sum  than  the  principal  and  accrued 

interest  unpaid  on  the  bond  or  security  for  which  such  new  bond 

or  security  may  be  given. 

ELECTION   AND   QUALIFICATION   OP    OFFICERS. 

Sec.  501.     The  first  Monday  of  March  shall  be  the  regular  an- 
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nual  period  for  the  election  of  inunici[ilal  officers,  and  all  officers  Annual  eieo- 
whos(i  election  is  provided  for  in  this  chapter,  or   may  be   pro-  hoimng^ouoii' 
vided  for  by  ordinance,  shall  be  elected  on  that  day.     The  trus-  fication  oi 
tees  or  council  of  every  municipal  corporation  shall  direct  then.  gnao. 
place  or  places   f«»r   holding  elections  for   municipal   officers,  and  P^*^^^-*^' 
whenever  the    corporation    is    divided    into  wards   or   precincts, 
there  shall  be  one  such  place  in  each  ward  and  precinct,  and  any 
person  who,  at  the  time   of  any  election  of    municipal   officers, 
would  be  a  qualified  elector  under  the  laws  of  the  state  for  county 
officers,  and  shall  have  actually  resided  in  the  ward  or  precinct  in 
which  he  oflFers  to  vote  for  the  Un\  days  last  preceding  the  elec- 
tion, shall  be  deemed  a  qualified  voter  ;  and  all  elections  shall  in 
all  respectsbe  held  and  conducted  in  the  manner  prescribed  by 
law  in  case  of  township  elections. 

[The  word  ** township*'  in  the  orig^inal,  and  as  here  given  (last  line)  Is 
**  county  *'  in  the  printed  code.] 

Sec.  502.     At  all  elections  in  cities  and  incorporated  towns  Elections: 
which  are  not  divided  into  election  districts  or  wards,  the  mayor  guu  declared^ 
and  trustees,  any  three  of  whom  shall   be  a  quorum,  shall  serve  jp^*?i?|f- 
as  judges,  and  the  recorder  shall  serve  as  clerk,  and  after  can- 
vassing the  votes  which  may  be  given  at  such  election,  they  shall 
declare  the  result,  and  the  recorder  shall  make  out  and  deliver  to 
each  person  elected  to  any  office  in  such  city  or  town  a  certificate 
of  such  election. 

Skc.  503.     The  returns  of  all  municipal  elections  in  cities  and  Returns  of:  to 
incorporated  towns  which  are  divided  into  election  districts  or  ^xn^!^"^*** 
wards,  shall  be  made  to  the  clerk  or  recorder  of  the  corporation,  R.^i^3i. 
and  shall  be  opened  by  him  on  the  third  day  after  election.    He 
shall  call  to  his  assistance  the  mayor  of  the  corporation,  or  if  there 
be  no  mayor,  or  the  mayor  shall  have  been  a  candidate  at  such 
election,  then  any  justice  of  the  peace  of  the  county,  and  shall, 
in  his  presence,  make  out  an  abstract  and  ascertain  the  candidates 
elected  in  all  respects  as  required  by  law  for  the  canvass  of  the 
returns  of  county  elections,  and  shall,  in  like  manner,  make  out  a 
certificate  as  to  each  candidate  so  elected  and  cause  the  same  to 
be  delivered  to  him  or  to  be  left  at  his  place  of  abode. 

Sec.  504.  All  officers  elected  or  appointed  in  any  municipal  oath  of  oflf^ce: 
corporation,  shall  take  an  oath  or  affirmation  to  support  the  con-  ^juai*^^"^* 
stitution  of  the  United  States  and  the  constitution  of  the  state  of 
Iowa,  and  the  trustees  or  council  of  any  municipal  corporation 
may  require  from  such  officers,  as  they  may  think  proper,  a  bond, 
with  proper  penalty  and  surety,  for  the  faithful  discharge  of  the 
duties  of  their  office  ;  and  such  trustees  or  council  shall  have  the 
power  to  declare  the  office  of  any  person  appointed  or  elected  to 
any  office  who  shall  fail  to  take  the  oath  of  office,  or  give  bond 
when  required,  for  ten  days  after  he  shall  have. been  notified  of 
appointment  or  election,  vacant,  and  proceed  to  appoint  as  in  other 
cases  of  vacancy. 

Sec.  505.     The  compensation  of  the  council  or  trustees  shall  compensation 
not  exceed  one  dollar  to  each  member  for  every  regular  or  special  S^^*^^  ^' 
meeting  of  the  board,  and  shall  not  exceed  fifty  dollars  to  each  in  R.  i  iwo. 
any  one  year. 
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llUj. 


Sec.  506.  The  mayor  of  each  city  or  incorporated  town  shall 
Jurisdiction  of  be  a  magistrate  and  conservator  of  the  peace,  and,  within  the 
H.  ^'^1085, 1102,  same,  have  the  jurisdiction  of  a  justice  of  the  peace  in  all  matters, 
"*^*  civil  and  criminal,  arising  under  the  laws  of  the  state  or  the  ordi- 

nances of  such  city  or  town;  and  the  rules  of  law  regulating  pro- 
ceedings before  a  justice  of  the  peace  shall  be  applicable  to  pro- 
ceedings before  such  mayor;  but  the  criminal  jurisdiction  hereby 
conferred  shall  be  co-extensive  with  the  county  in  which  such  city 
or  town  is  situated. 


Jurisdiction 

txcliisivc; 
wlieu. 


The  mayor  of  a  city  may  take  judi- 
cial notice  of  the  city  ordinances  in  a 
prosecution  for  their  violation,  with- 
out their  being  pleaded  in  the  man- 
ner required  in  §  483:  (FoUowintr 
Conbojif  V,  Cit'i  of  loica  City,  2-90; 
2LVL&  State  V.  Leiher,  11-407);  Town 
of  Laporte  City  v,  Goodfellow^  47- 
672. 

The  juriRdiction  of  the  mayor  under 
this  section  is  not  exclusive,  but  con- 
current with  that  ot  justices  of  the 
peace :  Jnquith  v.  Royce^  42-4U6. 
and  the  rules  ^oveminj?  chan^fes  of 
venue  before  mi^tia^8  are  applicable 
in  proceedings  be' ore  a  mayor:  Finch 
V.  Marvin.  46-*'.84  ;  but  the  filinjr  of 
a  motion  for  a  chancre  of  venue  docs 
not  deprive  the  mayor  of  his  jurisdic- 
tion, and  if  the  motion  is  overruled, 
ttie  ruling  is,  at  most,  simply  an  er- 1 

[Eighteenth  General  Assembly,  Chapter  189.] 
Sec.  1.  The  mayor  of  cities  of  the  second  class  or  incorporated 
towns,  shall  have  exclusive  jurisdiction  of  violations  of  the  city 
ordinances;  provided,  that  if  he  is  unable  to  hold  court,  or  in  case 
of  his  absence  from  the  city  or  town,  the  action  may  be  brought 
before  any  justice  of  the  peace  having  an  office  in  the  city  or 
town.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 


ror,  and  a  judgrment  subseqnen'ly 
rendered  is  not  vo«d :  City  of  Olfitm- 
wa  V.  Schaub,b2'-blb, 

Rules  rcifulating  appeals  from  jus- 
tices (§  4697)  are  applicable  to  pro- 
ceedings before  the  mayor:  The  Slate 
V.  Hoag,  A^^M. 

This  section  is  not  applicable  to 
police  courts.  (§543):  Zelle  v.  Mc- 
Henry,  51-o72. 

Altliouprh  the  mayor  is  clothed  with 
th?  jurisdiction  of  justices  of  the  pe^ux*, 
tiiere  is  no  piovision  lor  allowing  h  m 
he  same  or  any  other  fees  in  emiiina: 
cases  when  exercising  such  juris. li  - 
ti  >n.  By  an  omission,  no  comfiensa- 
tion  in  such  Ciises  is  provided  and 
none  can  be  recovered  from  the  conn- 
tv:  Upton  V,  County  of  Clinton,  .':.2- 
311. 


OP  TOE  CLASSES  OF  MUNICIPAL  CORPORATIONS. 

Sec.  507.  In  respect  to  the  exercise  of  certain  corporate  pow- 
iTow  cjassincd.  ers  and  duties  of  certain  officers,  municipal  corporations  are  di- 
vided into  cities  of  the  first  and  cities  of  the  second  class,  and  in- 
corporated towns. 

Sec.  508.  Every  municipal  corporation  having  a  population  of 
fifteen  thousand  and  upwards,  shall  be  a  city  of  the  first  class; 
every  municipal  corporation  having  a  population  exceeding  two 
thousand,  but  not,  exceeding  fifteen  thousand,  shall  be  a  c.ty  of 
the  second  class;  and  every  municipal  corporation  having  a  pop- 
ulation not  exceeding  two  thousand  shall  be  deemed  an  incorpo- 
rated town. 

Sec.  509.  The  governor,  auditor,  and  secretary  of  state,  or  any 
two  of  them,  within  six  months  after  the  returns  of  any  census 
taken  by  authority  of  the  state  or  any  town  or  city  council, 
have  been  filed  in  the  office  of  the  secretary  of  state,  shall  ascer- 


U.  i  1U77. 


Defined  by 
luqxilHtioii. 
U.  g  lUTii. 


After  each  cen- 
sus povcrnor 
to  ciuise  stute- 
jncnt  of  nopu- 
lution  of  citiet 
1  lU  1)1  i  shed. 


i  107U. 


tain  what  cities  of  the  second  class  are  entitled  to  become  cities 
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of  the  first  class,  and  what  incorporated  towns  are  entitled  to 
become  cities  of  their  proper  class.  And  the  governor  shall  cause 
a  statement  thereof  to  be  prepared  by  the  secretary  of  state, 
which  statement  he  shall  cause  to  be  published  in  some  newspaper 
published  in  the  city  of  Des  Moines,  and  also  in  some  newspaper 
printed  in  each  of  the  cities  and  incorporated  towns  the  grade  of 
which  shall  have  been  so  advanced,  and  a  copy  of  said  statement 
shall  also  be  transmitted  by  the  secret:iry  of  state  to  the  next 
general  assembly,  and  any  such  city  or  incorporated  town  shall,  at 
the  next  regular  annual  period  for  the  election  of  municipal  officers, 
proceed  to  organize  according  to  its  new  grade,  by  the  election 
of  officers  properly  belonging  thereto,  and  on  their  election  and 
qualification  the  term  of  service  of  any  former  officer  shall  expire, 

[As  amended  by  15th  G.  A.,  eh.  52»  inserting  the  words  after  **cen8U8"  to 
ana  includinj?  * 'council.*'  The  word  **  shall  **  in  the  last  line,  as  in  the  orig- 
inal, is  omitted  in  the  printed  code.] 

Sec.  510.     So  soon  as  the  statement  shall  be  published,  as  above  When  ^^^^^ 
provided,  showing  that  any  city  or  incorporated  town  will  be  en-  prop^rordi-^ 
titled,  at  the  next  regular  annual  period  for  the  election  of  munici-  JJ;^^/^*^ 
pal  officers  to  be  organized  into  a  city  of  the  first  or  second  class,  £|1060. 
as  the  case  may  be,  the  proper  authority  of  such  city  or  incorpor- 
ated town  shall  make  and  publish  such  ordinances  as  may  be  nec- 
essary to  perfect  such  organization  in  respect  to  the  election, 
duties,  and  compensation  of  officers  or  otherwise. 

OF   INCORPORATED   TOWNS. 

Sec.  511.  The  corporate  authority  of  incorporated  towns  or-  OfficerRot 
ganized  for  general  purposes  shall  be  vested  in  one  mayor,  one  * 
recorder,  and  six  trustees,  to  be  elected  by  the  people,  who  shall 
be  qualified  electors  residing  within  the  limits  of  the  corporation, 
and  who  shall  constitute  the  council  of  the  incorporated  town,  any 
five  of  whom  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness. The  mayor  and  recorder  shall  hold  their  offices  for  one 
year,  and  the  trustees  shall  hold  their  offices  for  three  years.  At 
the  first  election  after  this  law  is  in  force  six  trustees  shall  be 
elected,  two  of  whom  shall  servo  for  one  year,  two  for  two  years, 
and  two  for  three  years,  to  be  determined  by  lot  at  the  first  meet- 
ing of  the  council  after  the  trustees  are  qualified,  and  thereafter 
two  trustees  shall  be  elected  annually. 

[The  origrinal  section  repealed  and  the  foregoing:  substituted  therefor,  17th 
G.  A.,  ch.  §.] 

Sec.  512.     The  mayor  shall  preside  at  all  meetings  of  the  conn-  Mayor  to  pre- 
cil,  and  shall  have  the  right  to  vote  upon  all  questions  coming  be-  fi'^fifg, 
fore  the  council.     In  the  absence  of  the   mayor,  the  council  shall 
elect  one  of  their  number  to  preside  pro  tempore.     The  recorder  Duties  of  re- 
shall  be  clerk  of  the  corporation,  and  shall  attend  all  meetings  of  corder. 
the  council,  and  shall  make  a  fair  and  accurate  record  of  all  pro- 
ceedings, rules  and  ordinances  made  and  passed  })y  the  council, 
and  the  same  shall  at  all  times  be  open  to  the  inspection  of  the 
electors  of  the  corporation,  but  in  no  event  shall  the  recorder  have 
the  right  to  vote  on  any  question  before  the  council. 

[The  original  Hection  repealed  and  substitute  enacted:  17th  G.  A.,  ch.  9. 
This  sabstitute  repe^ed  and  the  foregoing  substitute  enacted:  18th  G.  A., 
ch.  146.  §  l.j 
9 
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Sec.  513.  The  council  shall  have  power  to  order  special  elf»c- 
Vacancics.  tions  to  fill  vacancies,  which  may  happen  in  the  board,  from  the 
R. gi083.  qualiiied  electors  of  the  corporation,  who  shall  hold  their  office 

until  the  next  annual  election  and  until  their  successors  are  elect- 
ed and  qualified,  and  in  the  absence  of  the  mayor  and  recorder 
from  any  meeting  of  the  council,  the  council  shall  have  power  to 
appoint  any  two  of  their  number  to  perform  the  duties  of  mayoV 
and  recorder  for  the  time  being. 

Sec.  514.     The  council  of  any  incorporated  town  shall  have 
Treasurer  and   power  to  provide  by  ordinance  for  the  election  of  a  treasurer,  and 
bcdectedf^^^  such  subordinate  officers  as  they  uiay  deem  necessary  for  the  good 
R?ia84***^'^  government  of  the  corporation,  to  prescribe  their  duties  and  com- 
pensation, or  the  fees  they  shall  be  entitled  to  receive  for  their 
services,  and  to  require  of  them  an  oath  of  office,  and  a  bond, 
with  surety,  for  the  faithful  discharge  of  their  duties.     The  elec- 
•  .  tion   of  any  such  officer  shall  be  at  the  regular  annual  election, 

and  no  appointment  of  any  oCicer  shall  endure  beyond  one  week 
after  the  qualification  of  the  members  of  the  succeeding  coifticil. 
Sec.  515.     A  marshal  shall  be  appointed  by  the  trustees,  and 
Marshal:  pow-   shall  be  the  principal  ministerial  officer  of  the  corporation,  and 
tu^m^^^^  shall  have  the  same  power  that  constables  have  by  law,  oo-exten- 
sive  with  the  county,  for  oflFenses  committed  within  the  limits  of 
the  corporation.     He  shall  execute  the  process  of  the  mayor,  and 
receive  the  same  fees  for  his  services  that  constables  are  allowed 


in  similar  cases. 

Sec.  516.  By  the  concurrent  vote  of  five  members  of  the 
Officers  may  be  council,  the  mayor,  recorder,  or  any  member  of  the  council,  or  any 
R^iol?.  officer  of  the  corporation,  may  be  removed  from  office;  but  no 

such  removal  shall  be  made  without  a  charge  in  writing  being 
made  and  an  opportunity  of  heating  being  given,  unless  the  offi- 
cer against  whom  the  charge  is  made  shall  have  removed  out  of 
the  limits  of  the  corporation,  and  when  any  officer  shall  cease  to 
reside  within  the  limits  of  the  corporation^  it  shall  be  deemed  a 
good  ground  for  a  removal  from  office. 

OP  cities. 


Corporate  an- 
thorily:  in 
whom  vested. 
K.  g  lOlKJ. 


Election  of 
mayor:  term: 

aimlirtcatiun: 
iitics. 
K.  i  luui. 
10  G.  A.  ch.  25 
HI.  2. 


Sec.  517.  The  corporate  authority  of  cities  organized  under 
this  chapter,  shall  be  vested  in  a  mayor  and  a  board,  to  be  denom- 
inated the  city  council,  together  with  such  officers  as  are  in  this 
chapter  mentioned,  or  may  be  created  under  its  authority. 

Sec.  518.  The  mayor  shall  be  elected  biennially  in  cities  of 
the  first  class,  and  annually  in  cities  of  the  second  class,  by  the 
qualified  voters  of  the  city.  He  shall  be  a  qualified  elector  and 
reside  w.thin  the  limits  of  the  city,  and  shall  hold  his  office  for 
the  term  for  which  he  shall  have  been  elected  and  qualified.  He 
shall  keep  an  office  at  some  convenient  place  in  the  city,  to  bo 
provided  by  the  council,  and  shall  keep  the  corporate  seal  of  the 
city  in  his  charge;  he  shall  act  as  president  of  the  city  council, 
shall  sign  all  commissions,  licenses,  and  permits  granted  by  the 
authority  of  the  city  council,  and  such  other  acts  as  by  the  law  or 
ordinances  may  require  his  certificate. 

[As  amended  by  16th  G.  A.,  ch.  58,  inserting  the  clauae  as  to  his  being 
president  of  the  council.] 
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class.  It  seems,  however,  that  under 
the  rulinsf  of  the  case  just  cited,  the 
mayor  was  not,  er-qfflcio,  president  of 
the  council  in  cities  of  the  first  class 
until  the  amendment  of  this  section 
byiethG.  A.,  ch.  58.) 


Under  the  Revision  it  was  held  that 
the  mayor  of  cities  of  the  second  class 
was  not  the  presidinjf  officer  nor 
a  meml)er  of  the  city  council :  Coc  ^ran 
r.  McChary,  22-75.  (But  this  was 
ivmedied  by  12  G.  A.,  ch.  188— see 
Code.  §  531 — .18  to  cities  of  the  second 

Sec.  519.     In  case  of  the  mayor's  death,  disability,  resignation,  Vacancy  in  of- 

•  .  r  I  '       tv  \        'A  •!     1     II        1  •    1  nee  of  mayor: 

or  other  vacation  of  his  office,  the  city  council  shall  order  a  special  powers  enu- 

election  as  soon  as  practicable,  to  fill  the  vacancy  for  the  re-  r.^|i^' 
mainder  of  the  time  of  office,  and  may  appoint  some  qualified 
elector  to  act  as  mayor  until  such  special  election.  The  mayor  of 
the  city  shall  be  its  chief  executive  officer  and  c  nservator  of  the 
peace,  and  it  shall  be  his  special  duty  to  cause  the  ordinances  and 
the  regulations  of  the  city  to  be  faithfully  and  constantly  obeyed  ; 
he  shall  supervise  the  conduct  of  all  the  officers  of  the  city,  exam- 
ine the  grounds  of  all  reasonable  complaints  made  against  any  of 
them,  and  cause  all  the  violations  of  their  duty,  or  their  neglect, 
to  be  promptly  corrected  or  reported  to  the  proper  tribunal  for 
punishment  and  correction  ;  he  shall  have  and  exercise  within  the 
city  limits  the  powers  conferred  upon  the  sheriffs  of  counties  to 
suppress  disorders  and  keep  the  peace  ;  he  shall  also  perforin  such 
other  duties  compatible  with  the  nature  of  his  office,  as  the  coun- 
cil may  from  time  to  time  require  ;  he  shall  receive  such  salary, 
payable  quarterly  out  of  the  city  treasury,  as  may  be  provided  by 
ordinance;  but  the  amount  of  such  salary  shall  neither  be  increased 
nor  diminished  during  an  incumbent's  term  of  office. 

Sec.  520.     The  numbers,  divisions,  and  boundaries  of  the  sev-  Wards:  how 
eral   wards  of  all  cities  heretofore  incorporated,  shall  remain  as  r.§^§S2.* 
fixed  when  this  code  goes  into  operation,  until  changed  by  the  city  / 
council.     Said  council  may  at  any  time  create  new  wards,  or  alter 
those  now  established,  or  the  boundaries  thereof,  as  may  be  deemed 
expedient;  but  in  cities  of  the  second  class  the  number  of  wards 
now  existing  shall  not  be  increased  to  a  greater  number  than  seven, 
nor  decreased  to  a  less  number  than  three. 

[The  original  section  repealed  and  the  foregoing  substituted;  18th  G.  A., 
ch.  26.J 

Sec,  521.     In  cities  of  the  second  class  the  qualified  electors  Election  of 
of  each  ward  shall,  on  the  first  Monday  of  March  of  each  year,  cities^of^econd 
elect  by  a  plurality  of  vot^s  one  member  of  the  city  council,  who  p^f^oos. 
shall  at  the  time  be  a  resident  of  the  ward  and  a  qualified  elector 
therein.     His  term  of  office  shall  be  two  years,  so   that   there 
may  always  be  in  the  council  two  members  from  the  same  ward 
whose  term  of  office  shall  expire  in  different  years;    but  at  the 
first  election  held  on  the  organization  of  a  new  city  government 
under   this  chapter,  two  members  of  the  city  council  shall   be 
elected  in  each  ward,  and  the  city  council  shall  determine  by  lot 
their  term  of  service,  so  that  one  trustee  from   each  ward  may 
serve  for  two  years,  and  one  for  one  year.     In   cities  of  the  first  gamg.  cities  of 
class,  the  qualified  electors  of  each  ward  shall,  on  the  first  Mon-  first  class, 
day  of  March  of  the  year  1878,  and  each  second  year  thereafter, 
elect,  by  a  plurality  of  votes,  one  member  of  the  city  council, 
who  shall  at  the  time  be  a  resident  of  the  ward  and  a  qualified 
elector   thereof.     And  in  each  of  the  same  years  the  qualified 
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Councllinen- 
at-largc. 


Proviso : 
cities  contain 


electors  of  cities  of  this  class  shall  also  elect  two  members  at 
large  of  such  city  council,  each  of  whom  shall  be  a  resident  and 
qualified  elector  of  the  city  in  which  he  shall  be  so  elected.  The 
members  of  said  council  shall  hold  their  offices  for  two  years 
and  until  their  successors  are  elected  and  qualified.  As  soon  as 
the  members  of  the  city  council  of  cities  of  the  first  class,  elected 
at  the  first  election  after  the  passage  of  this  act,  shall  have  been 
qualified,  the  term  of  office  of  all  members  whose  terms  would 
not  otherwise  expire  until  the  first  Monday  in  March,  1879,  shall 
at  once  cease  and  determine;  provided^  that  when  any  city  of  the 
ing  monfthnn  fi»*st  class  numbers  within  its  corporate  limits  the  whole  or  parts 
one  township,  of  two  or  more  different  townships,  that  only  one  of  the  aldermen - 
at- large  herein  provided  for  shall  be  elected  from  any  one  of  such 
townsnip[s]  or  part  of  townships. 

[The  original  sectiou  repealed,  and  the  foregoing  enacted  as  a  substitute ; 
17th  G.  A.,  eh.  14.] 

Sec.  522.     The  members   elected  for   each  city  shall,  on  the 

Orgnnizatlonof  second  Monday  after  their  election,  assemble  together  and  organize 

shairchwlse^  ^^®  ^^^J  council.    A  majority  of  the  whole  number  of  members  shall 

eierk.  be  necessary  to  constitute  a  quorum  for  the  transaction  of  business, 

they  shall  be  judges  of  the  election  returns  and  qualification  of 

their  own  members  ;  they  shall  determine  the  rule  of  their  own 

proceedings  and  keep  a  journal  thereof,  which  shall  be  open  to 

the  inspection  and  examination  of  any  citizen;  they  may  compel 

the  attendance  of  absent  members  in  such  manner  and  under  such 

penalties  as  they  shall  think  fit  to  prescribe,  and  shall  elect  from 

their  own  body  a  temporary  president ;  they  shall  also  appoint 

from  the  qualified  electors  of  the  city,  a  city  clerk  who  shall  have 

•  the  custody  of  all  the  laws  and  ordinances  of  the  city,  and  shall 

keep  a  regular  and  correct  journal  of  the  proceedings  of  the 

council,  and  shall  perform  such  other  duties  as  may  be  required 

by  the  ordinance  of  the  city.     The  clerk  in  office  at  the  expiration 

of  the  term  of  service  of  any  council,  shall  continue  in  office  until 

his  successor  shall  be  appointed  and  qualified. 

cprs,  including  mayor.  Ex  parte 
Strahl  16-369,  376. 

As  to  who  is  permanent  president 
of  the  council,  see  note  to  §  518. 

The  light  to  preside  at  a  meeting 
of  the  council  is  a  franchise  which 
may  be  protected  by  proceedings  in 
quo  warranto*,  Cochran  r.  McCleary, 
21-lb. 


The  provision  that  the  council  shall 
be  judges  of  the  election  returns  and 
qualification  of  their  own  members 
does  not  mean  that  they  are  to  can- 
vass the  returns  of  the  election;  but 
they  may  go  behind  the  returns  and 
decide  questions  arising  in  respect 
thereto.  It  seems  also  that  they  are 
judges  of  the  returns  for  all  city  offi- 


Sec.  523.  Each  city  council  shall  cause  to  be  provided  for  the 
Provide  seal  for  clerk's  office  a  seal,  in  the  center  of  which  shall  be  the  name  of 
R.^jim*^^**  the  city,  and  around  the  margin  the  words  "city  clerk,"  which 
shall  be  affixed  to  all  transcripts,  orders,  or  certificates  which 
may  be  necessary  or  proper  to  authenticate  under  the  provisions 
of  this  chapter  or  any  ordinances  of  the  city.  For  all  attested 
certificates  and  transcripts,  other  than  those  ordered  by  the  city 
council,  the  same  fees  shall  be  paid  to  the  clerk  as  are  allowed  to 
county  officers  for  the  same  services. 

Sec.  524.     The  city  council  shall  possess  all  the  legislative  pow- 
ers granted   in   this   chapter  and  other  corporate  powers  of  tha 
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city  not  herein,  or   by  some  ordinance  of  the  city  council,  con-  Powereofcoun- 
ferred  on  some  officer  of  the  city;  they  shall  have   the  manage-  atedTwmwen- 
roent  and  control  of  the  finances,  and  all  the  property,  real  and  sationof  o£ 
personal,  belonging  to  the  corporation;  they  shall  determine  the  r. 2 1095. 
times  and  places  of  holding  their  meetings,  which  shall  at   all 
times  be  open  to  the  public;  and  the  mayor,  or  any  three  mem- 
bers, may  call  special  meetings,  by  notice  to  each  of  the  members 
of  ihe  council  personally  served,  or  left  at  his  usual  place  of  abode; 
they  shall  appoint  or  provide  by  ordinance,  that  the  qualified 
electors  of  the  city,  or  of  the  wards  or  districts,  as  the  case  may 
require,  shall  elect  all  such  city  officers  as  may  be  necessary  for 
the  good  government  of  the  city,  and  for  the  due  exercise  of  its 
corporate   powers,   and   which  shall  have  been  provided  for  by 
ordinance,  as  to  whose  election  or  appointment  provision  has  not 
herein  been  made;  and  all  city  officers  whose  term  of  service  is 
not  prescribed,  and  whose  powers  and  duties  are  not  defined  by 
this  chapter,  shall  perform  such  duties,  exercise  such  powers,  and 
continue  in  office  such  term  of  time,  not  exceeding  one  year,  as 
shall  be  prescribed  by  ordinance;  but  all  officers  to  be  elected, 
shall  be  elected  at  the  regular  annual  election  for  municipal  cor- 
porations.    The  officers  of  cities  shall  receive  such  compensation 
and  fees  for  their  services  as  the  council  shall  by  ordinance  pre- 
scribe. 
As  to  duties  and  compensation  of  |  city  solicitor,  see  note  to  §  532. 

Sec.  525.     The  citv  council  shall  have  power  to  establish  a  May  estnbiish 
b(  ardof  health,  with  all  the  powers  and  duties  specified  in  sections  ^d'^oiifiin^zo'^ 
four  hundred  and  fifteen,  four  hundred  and  sixteen,  four  hundred  Arc  companies 
and  seventeen  and  four  hundred  and  eighteen,  of  the  ninth  chap-  11  g.  a.  ch,  107. 
ter  of  this  title;  to  establish  a  city  watch,  or  police,  to  organize  ^^ 
the  same  under  the  general  supervision  of  the  mayor,  or  marshal, 
to  prescribe  their  duties  and  powers,  and  to  establish  and  organize 
fire  companies  and  provide  them  with  proper  engines  and  such 
other  instruments  as  may  be  necessary. 

lect  or  non-feasance  of  its  a^^ents  or 
oSicers  in  executinff  the  powers  so 
conferred:  Ogg  v.  City  of  Lansing ^ 
135-495. 


In  establishing  beards  of  health, 
etc.,  as  here  provided,  the  city  acts  as 


a  qwfsi  sovereijpity,  and  is  not  re- 
aible  to  individu 


sponsible  to  individuals  for  the  neg- 

Sec.  52<i.  No  charge  or  assessment  of  any  kind  shall  be  made  Regulnte  mar* 
or  levied  on  any  wagon  or  other  vehicle,  or  the  horses  thereto  u^^jogA 
attached,  or  on  the  owner  thereof,  bringing  produce  or  provisions 
to  any  of  the  markets  in  the  city  for  standing  in  or  occupying  a 
place  in  any  of  the  market  spaces  of  the  city,  or  in  the  streets 
contiguous  thereto,  on  market  days  and  evenings  previous  thereto; 
but  the  city  council  shall  have  full  power  to  prevent  forestalling, 
to  prohibit  or  regulate  huckstering  in  the  markets,  to  prescribe 
the  kind  and  description  of  articles  which  may  be  sold,  and  the 
stands  or  places  to  be  occupied  by  the  vendors,  and  may  author- 
ize the  immediate  seizure  and  arrest,  or  removal  from  the  markets, 
of  any  person  violating  its  regulations  as  established  by  ordi- 
nance, together  with  any  article  of  produce  in  their  possession, 
and  the  immediate  seizure  and  destruction  of  tainted  or  unsound 
meat  or  other  provisions. 
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[Title  IV. 


Control  high- 
ways, bridges, 
streets,  ana 
public  squares: 
limitation  on 
amount  to  bo 
appropriated  to 
any  bridge. 
K.  <J  WJo. 
U  G.  A.  eh.  179. 
14  G.  A.  ch.  1. 
2  '2;  ch.l30,{2. 


Sec.  527.  The  city  council  shall  have  the  care,  supervision, 
and  control  of  all  public  highways,  bridges,  streets,  alleys,  public 
squares,  and  commons  within  the  city,  and  shall  cause  the  same 
to  be  kept  open  and  in  repair,  and  free  from  nuisances;  all  public 
bridges  exceeding  forty  feet  in  length,  over  any  stream  crossing 
a  state  or  county  highway,  shall  be  constructed  and  kept  in  repair 
by  the  county;  prodded^  that  the  city  council  may  appropriate  a 
sum  not  exceeding  ten  dollars  per  lineal  foot  to  aid  in  the  con- 
struction of  any  county  bridge  within  the  limits  of  such  city,  or 
may  appropriate  a  like  sum  to  aid  in  the  construction  of  any 
bridge  contiguous  to  said  city  on  a  highway  leading  to  the  same, 
or  any  bridge  across  any  unnavigable  river  which  divides  the 
county  in  which  said  city  is  located  from  another  state;  and  that 
no  street  or  alley  which  shall  hereafter  be  dedicated  to  public  use 
by  the  proprietor  of  ground  in  any  city,  shall  be  deemed  a  public 
street  or  alley,  or  to  be  under  the  use  or  control  of  the  city  coun- 
cil, unless  the  dedication  shall  be  accepted  and  confirmed  by  an 
ordinance  especially  passed  for  such  purpose. 

I  As  to  transfer  of  portion  of  county  bridge  fund  to  city  in  certain  cases,  see 
18th  G.  A.,  ch.  43,  inserted  following  §  3UJ.] 

Property  within  a  city  is  not  sub- 


ject to  »axat  on  by  the  township  trus- 
tees for  hij,'hway  purposes:  Marks 
V.  County  of  Wodbury,  47-452; 
Unwley  v.  Hoops,  12-6.J6. 

The  city  is  only  required  to  keep 
bricl«:e8,  etc.,  in  reasonable  and  onH- 
nariiy  good  repair;  Uolmes  v.  City 
qf  Hamburg.  41-MS. 

The  county  has  a  right  to  erect 


public  bridges  on  public  highway* 
inside  the  limits  of  the  city:  BvJl  v 
Foutch,  21-liy;  BarreU  v.  Brooks, 
21-144. 

Before  the  repeal  of  13  G.  A.,  ch.  84, 
which  allowed  cities  to  erect  toll 
bridi^es.  held,  that  the  city  mij^ht 
eri'ct  fi  eo  or  toll  biidges  at  its  option, 
and  convert  the  one  into  the  otiier: 
Scott  V,  City  of  Des  Moines^  84-55i. 


Skc.  528.     The  city  council  shall  have  power  to  establish  and 
Wharft,  docks,  construct  and  regulate  landing  places,  wharves,  docks,  piers,  and 
piers:  wharf,     basins,  and  to  fix   the  rates  of  landing,  wharfage,  and  docKage, 
rates  fixed:  liar-  and  to  use  for  the  purpose  aforesaid  any  public  building  or  any 
certSed^opics  P^op^rty  belonging  to  or  under  the   control  of  Uhe  city,  and  the 
of  simi'v.         city  council  shall  have  the  use  and  control,  for  the  above  purpose, 
.  §  lot  .         ^^  ^j^^  shore  or  bank  of  any  lake  or  river  not  the  property  ot   in- 
dividuals, to  the  extent,  and  in  any  manner,  that  the  state  can 
grant  such  use  or  control.  The  city  council  shall  have  the  power  to 
appoint  or  provide  that  the  qualified  electors  shall   elect  harbor 
masters,  wharf  masters,  port  wardens,  and  other  officers  usual  and 
proper  for  the  regulation  of   the  navigation,  trade,  or  copimerco 
of  such  city,  to  define  their  duties  and  powers,  and  to  fix  their 
fees  or  compensation.     Copies  of  examination  and  surveys,  and 
of  the  proceedings  of  any  port  warden  in  the  usual  discharge  of 
the  duties  of  such  officers,  certified  under  his  hand  and  seal,  shall 
be  presumptive  evidence  of  the  facts  therein  duly  stated. 


A  city  may  establish  wharves  and 
provide  that  fees  be  paid  for  the  use 
thereof;  and,  in  the  exercise  of  its 
police  powers  may  (ksignate  the 
place  where  boats  shall  receive  and 
discharge  freights  and  passengers, 
and  these  acts  are  not  in  conflict  with 
the  constitution  of  the  United  States: 
City  of  Keokuk  v,  Keokuk  N.  L.  P. 


Co.,  45-196;  City  of  Muscatine  v. 
samCf  id.  185,  and  the  city  may  pro- 
hibit the  landinif  of  boats,  etc.,  at 
any  other  place  within  the  city  limits, 
even  upon  the  premises  of  the  owner: 
City  of  DubuQue  v.  Stout,  32-^,  ai  d 
may  provide  tnat  boats,  etc.,  landinK 
elsewhere  than  at  such  wharves,  even 
on  the  premises  of  the  owner,  shall 
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pay  a  reasonable  wharfag^e  fees,  but 
the  Tight  to  collect  wharfajje  must 
follow  and  not  precede  the  establish- 
ment of  wharves:    S.  C,  Id.  47. 

It  seems  that  the  city  is  not  enti- 
tled to  collect  wharfage,  where  it  has 
constructed  no  wharf  and  provided 
no   conveniencei  for  landing:    Cit^ 


of  Muscatine  w.  Herahey,  18-39. 

Where  the  city  has  permitted  the 
erection  and  use  for  years  of  a  private 
whaif,  it  cannot  without  conip  nsa- 
tion  to  the  ownor  appropriate  the 
benefits  of  such  wharf  by  demanding 
wharfage  from  boats  landing  thereat: 
GraiU  u.  City  of  Davenport^  18-179. 


Sec.  529.     The  city  council  of  any  city  shall  have  the  exclusive  License  and 
power  to  establish  and  to  regulate,  and  to  license  ferries  from  je^uiatefer- 
such  city,  or  any  landing  therein,  to  the  opposite  shore,  or  from  R.  1 1099. 
one  part  of  said  city  to  another,  and  in  granting  such  license  to 
impose  such  reasonable  terms  and  restrictions  in  relation  to  the 
keeping  of  such  ferries,  and  the  time,  manner,  and  rates  of  the 
carriage  and  transportation  of  persons  and  property  as  the  city 
council  may  prescribe,  and  the  city  council  shall  have  power  to 
provide  for  the  revocation  of  any  such  license,  and  for  the  punish- 
ment by  proper  fines  and  penalties  of  the  violation  of  any  ordi- 
nance prohibiting  unlicensed  ferries,  or  regulating  those  established 
and  licensed. 

Sec.  530.     Any  member  of  the  city  council  may  be  expelled  or  Removal  from 
removed  from  office  by  a  vote  of  two- thirds  of  all  the  members  cmJJIies"^  ^** 
elected  to  the  city  council,  but  not  a  second  time  for  the  same  K.iJiiuL 
cause;  any  officer  appointed  by  the  city  council  may  be  removed 
from  office  by  a  vote  of  two-thirds  of  all  the  members  elected  to 
the  city  council,  and  provision  may  be  made  by  ordinance  as  to 
to  the  mode  in  which  charges  shall  be  preferred  and  a  hearing  be 
had;  in  all  cases  of  vacancies  in  the  city  council  they  shall   be 
filled  by  special  election,  and  in  case  any  office  of  an  elective  offi- 
cer, except  members  of  the  city  council,  shall  become  vacant  be- 
fore the  regular  expiration  of  the  term  thereof,  the  vacancy  shall 
be  filled  by  the  city  council  until  a  successor  is  elected  and  quali- 
fied, and  such  successor  shall  be  elected  for  the  unexpired  term  at 
the  first  annual  election  that  occurs  after  the  vacancy  shall  have 
happened. 

The  fiUmg  of  vacancies  in  elective  I  the  council,  as  provided    in  §  493: 
offices  must  be  by  a  majority  of  all  |  The  State  r.  Dickie,  47-629. 

OP  CITIES  OF  THE  SECOND  CLASS. 

Sec.  531.     The  mayor  of  cities  of  the  second  class  shall  be  the  Mayor  to  pro- 
presiding  officer  of  the  city  council,  and  shall  constitute  a  member  Sng"?ote*^^* 
of  such  council  and  shall  have  a  casting  vote  where  there  is  a  tie  in  council. 
in  all  cases  including  the  election  of  officers  and  passage  of  ordi-       •    •  *^  • 
nances,  and  all  other  matters  provided  for  in  sections  four  hundred 
and  eighty-nine  and  four  hundred  and  ninety-three  of  the  code. 

[The  original  repealed,  and  the  fore^oin^  substitute  enacted,  adding  the 
portion  following  the  word  "tie;"  18th  G.  A.,  ch.  12 j.] 

Sec  53:^.     The  qualified  electors  of  each  city  of  the  second  Election  of  of- 
class  shall  elect  a  city  treasurer,  who  shall  hold  his  office  for  one  fenns.*"^ 
year,  and  a  city  solicitor,  who  shall  hold  his  office  for  two  years;  Prj^^^^v,  o. 
each  of  said  officers  shall  have   such  powers  and  perform   such  UG.  A.  ch.  ?'. 
duties  as  are  prescribed   in  this   chapter,  or  by  any  ordinance  of 
the  city  council  not  inconsistent  therewith.     In  all   such  cities, 
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the  marshal,  deputy  marshal,  and  police,  shall  be  elected  by  the 
city  council,  and  shall  hold  their  offices  durinf^  its  pleasure. 

[In  the  sixth  line,  **  therewith  '*  as  it  is  in  the  orijpriniil,  is  *'  herewith  "  in 
the  printed  code.  As  to  election  or  appointment  ot  /marshal  in  citie*  under 
special  charter  see  18th  G.  A.,  ch.  24,  not  inserted.    See  note  to  §  551.] 

the  authority  of  such  officer,  as  the 
interests  of  the  city  may  require,  and 
he  m  ly  recover  reasonable  compensa- 
tion therefor:     Kinnie  v  City  of  Wa- 


Whv^re  neither  the  duties  nor  the 
compensation  of  city  solicitor  are 
fixed  by  the  council,  he  should,  un- 
less otherwise  instructed,  perform 
such  dutiei  within  the  usual  scope  of 


Powers  and 
duties  of  mar- 
shal. 
K.  l  UOl 


rer/y,  42-4;37;  Same  v.  Same,  Id,  486. 


Sec.  533.  The  marshal  of  the  cities  of  the  second  class  shall 
execute  and  return  all  writs  and  processes  to  him  directed  by  the 
mayor,  and,  in  criminal  cases,  or  cases  in  violation  of  city  ordi- 
nances, he  may  serve  the  same  in  any  part  of  the  county;  he  shall 
suppress  all  riots,  disturbances,  and  breaches  of  the  peace,  appre- 
hend all  disorderly  persons  in  the  city,  and  shall  pursue  and  arrest 
any  person  fleeing  from  justice  in  any  part  of  the  state;  he  shall 
apprehend  any  person  in  The  act  of  committing  any  offense 
against  the  laws  of  the  state  or  ordinances  of  the  city,  and  forth- 
with bring  such  person  before  the  mayor,  or  other  conipetent 
authority  for  examination  and  trial;  he  shall  have,  in  the  discharge 
of  his  proper  duties,  like  power,  be  subject  to  like  responsibilities, 
and  shall  receive  the  same  fees  as  sheriffs  and  constables  in  similar 


cases. 


OP   CITIES   OP  THE   FIRST  CLASS. 


Message  of 
mayor:  ap- 
poihtment  of 
police. 
R.  2  1105. 


What  cities. 


City  council 
mny  elect  cer- 
luiu  officers. 


Sec.  534.  The  mayor  of  the  cities  of  the  first  class,  shall,  at 
the  first  regular  meeting  of  the  city  council  in  the  month  of  April 
of  every  year,  and  at  such  other  times  as  he  may  deem  expedient, 
report  to  the  city  council  concerning  the  municipal  aifairs  of  the 
city,  and  recommend  such  measures  as  to  him  may'seem  advis- 
able; he  shall  appoint  one  chief  of  police  and  as  many  subordi- 
nate officers  and  watchmen  as  the  city  council  may  deem  neces- 
sary, who  shall  hold  their  appointments  during  the  pleasure  of  the 
mayor;  he  shall  have  power,  in  cases  of  emergency,  to  appoint  as 
many  special  watchmen  as  he  may  think  proper,  but  such  appoint- 
mcDts  shall  be  reported  to  and  subject  to  the  action  of  the  city 
council  at  its  next  meeting. 

[Sixteenth  General  Assembly,  Chapter  33.] 
Sec.  1.  In  all  cities  of  the  first-class  incorporated  under  the 
general  incorporation  laws  of  this  state,  whose  population  accord- 
ing to  the  census  of  1875  was  not  less  than  nineteen  thousand,  the 
city  council  at  the  first  regular  meeting  in  x\pril  in  each  and  every 
vear  thereafter  shall  elect  one  city  marshal,  one  city  solicitor,  one 
city  physician,  one  buildingr  commissioner,  one  city  civil  engineer, 
one  superintendent  of  city  markets,  one  street  commissioiior,  and 
when  deemed  necessary  by  the  council,  one  wharfmaster,  who 
shall  hold  their  respective  offices  for  the  term  of  one  year  and 
until  their  successors  are  elected  and  qualified,  they  shall  be  re- 
sponsible to  the  city  council  for  the  true  and  faithful  performance 
of  the  duties  of  their  respective  offices  and  shall  receive  for  their 
services  such  compensation  as  the  city  council  shall  by  ordinance 
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from  time  to  time  provide,  and  for  the  election  of  the  oflBcers  pro- 
vided for  in  this  section  it  shall  require  an  affirmative  vote  of  a 
majority  of  all  the  members  elected  to  the  city  council. 

Sec.  2.     The  qualified  electors  of  every  such  city  shall  elect  ono  Election  or 
treasurer,  one  auditor,  and  one  police  judore,  who  shall  hold  their  oSicolS.  "^^^''^ 
respective  offices  for  the  term  of  two  years  and  until  their  suc- 
cessors are  elected  and  qualified. 

Each  of  said  officers  shall  have  such  powers  and  perform  such 
duties  as  are  prescribed  by  chapter  10,  title  IV,  of  the  code,  and 
in  any  ordinance  of  the  city  not  inconsistent  with  the  code. 

The  officers  provided  for  in  this   and  the  preceding  section  Officers  to  give 
shall  each  be  required  to  give  bonds  with  two  sureties  each  in  such     °  * 
sum    for  the   faithful  performance  of    their  respective  duties  as 
the  city  council  shall  from  time  to  time  prescribe  by  ordinance, 
and  the  officers  provided  for  in  this  act  may  be  removed  from 
their  respective  offices  as  is  provided  by  section  ^ye  hundred  and  Nottoapplyto 
thirty  of  the  code ;  provided^  that  the  provisions  of  this  act  shall  Jijl^^chw^ 
not  apply  to  cities  organized  under  special  charter.  ten. 

[As  amended  in  both  sections  by  17th  G.  A.,  ch.  20,  §§  1  and  2;  §  3  of 
which  act  is  as  follows:] 

Sec.  3.     So  much    of    section    five    hundred    and   thirty-four  ^«.  1 5^  ro- 
of the  code  as  was  superseded  by  chapter  33  of  the  sixteenth  gen-  ^  ^ 
eral  assembly,  is  hereby  revived,  anything  in  sub-division  one  of 
section  fourty-five  of  the  code,  to  the  contrary  notwithstanding. 

Sec.  535.     The  qualified  electors  shall  elect  a  marshal,  a  civil  Election  of 
engineer,  a  treasurer,  an  auditor,  a  solicitor,  police  judge,  and  a  tSv^^^^ 
superintendent  of  the  market,  who  shall  hold  their  offices  for  two  R^^JP^ij,  ^o 
years,  and  until  their  successors  are  elected  and  qualified;  each  of 
said  officers  shall  have  such  powers  and  perform  such  duties  as 
are  prescribed  in  this  chapter ;  or  in  any  ordinance  of  the  city, 
not  inconsistent  herewith. 

Sec.  536.  The  city  marshal  shall  execute  and  return  all  pro-  Powers  and  du- 
cess  to  him  directed  by  the  mayor  or  judge  of  the  police  court,  Rf|ii(^*"^*^* 
and  shall  attend  on  the  sittings  of  said  court;  he  shall  have  power 
to  execute  any  such  process,  by  himself  or  deputy,  in  any  part  of 
the  county;  he  shall  suppress  all  riots,  disturbances,  and  breaches 
of  the  peace,  apprehend  all  persons  committing  any  offense  against 
the  laws  of  this  state  or  the  ordinances  of  the  city,  and  forthwith 
bring  such  persons  before  the  proper  authority  for  examination 
or  trial ;  he  shall  have  power  to  pursue  and  arrest  any  person 
fleeing  from  justice  in  any  part  of  the  state,  and  to  receive  and 
execute  any  proper  authority  for  the  arrest  and  detention  of  crim- 
inals ileeing  or  escaping  from  other  places  or  states,  and  to  appoint 
one  or  more  deputies  for  whose  official  acts  he  shall  be  responsible; 
he  shall  have,  in  the  discharge  of  his  proper  duties,  like  powers, 
be  subject  to  like  responsibilities,  and  shall  receive  the  same  fees 
as  sherifi^s  and  constables  in  similar  cases. 

[The  marshal  may  be  griven  a  fixed  salary  in  lieu  of  fees.    See  17th  G.  A., 
ch.  56,  inserted  following  §  550.] 
Thf»  county  is  not  liable  to  the  city 


marshal  for  fees  for  services  in  crirai 
nal  cases,  notwithstanding  the  last 
clriuse  of  this  section.  He  is  a  city 
offi<'er,  and  is  presumed  to  be  payable 


by  the  city:    Christ  v.  Polk  Co.,  48- 
302. 

In  cases  where  for  the  same  ser- 
vices the  fees  allowed  to  sheriffs  are 
greater  than  those  allowed  to  consta« 
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bles,  the  marshal  caa  only  recover  I  CUt/  of  Des  Moines^  51-590. 
fees  allowed  constables  :    Bryan  v,  I 

Sec.  537.  -The  city  council  shall,  by  a  general  ordinance,  direct 
oA^iice^^^  the  number  of  officers  of  the  police  and  watchmen  to  be  appointed, 
powers,  duties,  They  shall  also  provide,  in  addition  to  the  ret^^ular  watch,  for  the 
Uun thereof'  appointment  of  a  reserved  watch,  to  consist  of  a  suitable  number 
u.  ^1108.  of  persons  in  each  ward,  to  be  called  into  duty  as  the  council  may 

prescribe,  and  by  the  mayor  or  officers  of  police  under  his  direc- 
tion, in  special  cases  of  eraer<rency.  The  duty  of  the  chief  and 
other  officers  of  the  police,  ami  of  the  watchmen,  shall  be,  under 
the  direction  of  the  mayor  and  in  conformity  with  the  ordinances 
of  the  city,  to  suppress  all  riots,  disturbances,  and  breaches  of  the 
peace;  to  pursue  and  arrest  any  person  fleeing  from  justice  in  any 
part  of  the  state;  to  apprehend  any  and  all  pei-sons  in  the  act  of 
committing  any  offense  against  the  laws  of  the  state  or  the  ordi- 
nances of  the  city,  and  forthwith  to  bring  such  person  or  persons 
before  the  police  court  or  other  competent  authority  for  examina- 
tion and  at  all  times  to  diligently  and  faithfully  enforce  all  such 
laws,  ordinances,  and  regnlations  for  the  preservation  of  good  or- 
der and  public  welfare  as  the  city  council  may  ordain,  and  for  such 
purposes  they  shall  have  all  the  power  of  constables.  The  mayor, 
marshal,  chief  of  police,  and  watchmen  of  the  city  may,  upon 
view,  arrest  any  person  who  may  be  guilty  of  a  breach  of  the  or- 
dinances of  the  city,  or  of  any  crime  against  the  laws  of  the  state, 
and  may,  upon  reasonable  information,  supported  by  affidavits, 
procure  process  for  the  arrest  of  any  person  who  may  be  charged 

„  -  with  a  breach   of  any  of  the  ordinances  of  the  city.     The  city 

Power  of  coun-  iimi  .i*'  ^  i       «  t       "^       .•  •i\ 

cii  as  to  drays,   council  shall  have  the  power  to  prescribe  by  ordmance  the  width 

oc^hw.^*^^       of  the  tires  of  all  wagons,  drays,  and  other  vehicles  habitually 

used  in  the  transportation  of  persons  and  articles  from  one  part  of 

the  city  to  another,  or  in  the  transportation  of  coal,   wood,  stone, 

or  lumber  into  the  city;  to  establish   stands  for  hackney-coaches, 

cabs,  and  omnibuses,  and  enforce  the  observance  and  use  thereof; 

and  to  fix  the  rates  and  prices  for  the   transportation  of  persons 

and  property  in  such  coaches,  cabs,  and  omnibuses  from  one  part 

of  the  city  to  another. 

[Chief  of  police  and  police  officers  may  be  given  a  fixed  salary;  see  17th 
G.  A.,  ch.  56,  inserted  following  §  Ih^,] 

INFIRMARY — HOUSE   OP    REFUGE WORKHOUSE. 

Sec.  538.  The  city  council  shall  have  power  to  establish  and 
Infirmary  for  maintain  an  infirmary  for  the  accommodation  of  the  poor  of  the 
the  poor.  city,  either  within  or  without  the  limits  of  the  city,  and  to  provide 

for  the  distribution  of  out-door  relief  to  the  poor. 

Sec.  539.  The  city  council  shall  have  power  to  establish  and 
House  of  ref-  maintain,  either  within  its  limits  or  within  the  county  in  which  it 
rection^ ^work- ^®  situated,  a  house  of  refuge  or  a  house  of  correction,  and  a 
house:  who  workhouse,  or  either  of  them,  and  place  the  same  under  the  man- 
filfed^erein.  agement  and  control  of  such  directors,  superintendents,  and  other 
R.  11112.  officers  as  the  council  may,  by  ordinance,  provide.     All  children 

under  the  age  of  sixteen  years,  who  shall  be  convicted  of  any 
offense  made   punishable  by  imprisonment  under  any  ordinance 


Digitized  by 


Google 


CflAP.  10.]  CITIES   AND   INCOBPORATED   TOWNS.  139 

of  the  city,  or  who  shall  be  liable  to  be  committed  to  prison  under 
any  such  ordinance,  may  be  confined  in  such  house  ot*  refuge,  and 
may  he  there  kept,  or  apprenticed  out,  under  such  rules  as  the  di- 
rectors of  the  house  of  refuge  may  prescribe,  until  they  arrive  at 
the  age  of  eighteen  years.  Any  person  ov^r  th<5  age  of  sixteen 
years  convicted  of  the  violation  of  any  ordinance,  and  liable  to  be 
punished  therefor  by  imprisonment,  may,  in  lieu  thereof,  be  com- 
mitted to  the  house  of  correction,  or  to  the  workhouse,  as  may  be 
provided  by  ordinance. 

Skc.  540.     The   board   of  directors   of  any   house   of  refuge  Directors  of: 
established  by  any  city,  are  authorized  to  appoint  a  committee  of  iSSa^S!^*^"**^^ 
one  or  more  of  their  own  number,  with  power  to  execute  and  deliver,  R.  H  niiJ. 
on   behalf  of  said  board,  indentures  of  apprenticeship  for  any 
inmate  of  said  institution  whom  th;'y  may  deem  a  proper  person 
for  an   apprenticeship  to  a  trade  or  occupation,  to  such  person  as 
said  committee  or  the  board  may  select;  and  said  indentures  shall 
have  the  like  force  and  effect  as  other  indentures  of  apprentice- 
shi]>  under  the  laws  of  this  state,  and  said  indentures  sliall  be 
filed  and  kept  in  said  institution  by  the  superintendent  thereof, 
and  it  shall  not  be  necessary  to  file  the  same  in  any  other  place  or 
office. 

Sec.  541.     When  any  inmate  of  said  institution  shall  have  been  Liable  to  be  ic- 
apprenticed  and  proved  untrustworthy  and  unreformed,  he  or  she  r.  ^  1115. 
shall  be  re-committed  to  the  said  institution  to  be   held  in  the 
same  manner  as  before  said  apprenticeship. 

Sec.  542.     The  city  council  shall  have  power  to  erect,  establish,  city  prison: 
and  maintain  a  city  prison,   which  shall  be  in  the  keeping  of  the  ^^ce^u^*^* 
city  marshal  under  such  rules  and  regulations  as  the  city  council  and  clerk, 
shall  provide.     They  shall  provide  one  or  more  watch  or  station  ^2iii<>. 
houses;  they  shall  also  provide  suitable  rooms  for  holding  police 
court;  they  shall  provide,  by  ordinance,  for  the  election  by  the 
qualified  electors  of  the  city,  or  for  the  appointment  by  the  police 
judi^e,  of  a  clerk  of  such  police  court,  and  for  the  selection,  sum- 
monin'^',  and  empaneling  its  juries,  and  for  all  such  matters  touch- 
inir  said  court  as  may  tend  to  its  efficiency,  and  the  dispatch  of 
business.     No  clerk  of  said  court  shall  be  in  any  way  concerned 
as  counsel  or  agent  in  the  prosecution  or  defense  of  any  person 
before  such  court. 

Skc.  543.     The  police  judge  shall  have,  in  all  criminal  cases,  S^^j^^Y"*^  "' 
the  powers  and  jurisdiction  vested  in  justices  of  the  peace;    he  police  judjTc 
shall  also  have  power  to  take  the  acknowledgment  of  deeds  and  jg^^^^'^^jj  jo 
othf*r  writings,  and  shall  have  jurisdiction  of  all  violations  of  the 
ortli nances  of  the  city.     Every  such  police  court  shall  be  deemed 
a  court  of  record,  shall  have  a  seal,  to  be  provided  by  the  city 
council,  with  the  name  of  the  state  in  the  center,  and  the  style  of 
the  court  around  the  margin. 


While  exerasinpr  the  powers  and 
jnri^cliction  of  justices  of  the  peace 
.luries  may  be  necessary,  (§  4672) 
and  under  the  preceding"  secdon  tiie 
council  may  provide  for  empaneling 
them;  but  in  the  trial  of  o.lensps 
acai  st  an  ordinance  of  the  city,  the 
defendant  lias  no  right  to  a  trial  hv 
ja  y,  nor  a  change  of  venue:    Zelle 


V.  McHenrt/y  51-572. 

Any  change  in  this  and  the  three 
following  sections  from  the  corres- 
ponding secrioujj  of  the  Revision  (^§ 
1117-1120)  doi^s  not  apply  t)  cities 
under  special  cburter,  the  powors,  etc  , 
of  po'.ico  judires  in  such  cities  being 
resrula^ed  by  l:{  G.  A.,  eh.  12,  whicU 
makes  those  sections  the  law  govern- 
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ing:  such  cities',  althougfh  the  sections 
are,  as  to  other  cities,  repealed  by 
these  sections;    Weir  v.  Aliens  47- 


4S2,  484. 

As    to  proceedings  in  police  and 
city  courts,  see  §  47u7. 


Fee«  of  police 
judge. 

K.  ?  ins. 

lu  G.  A.  ch,  12. 


Sec.  544.  The  police  jud^^e  holding  the  police  court  shall  be 
entitled  to  receive,  in  all  criminal  cases  prosecuted  in  behalf  of 
the  state,  the  same  fees,  to  be  collected  in  the  same  manner,  as  a 
justice  of  the  peace  in  like  cases;  and  in  cases  prosecuted  in  be- 
half of  the  city,  such  fees,  not  exceeding  those  for  services  of  the 
like  nature  in  state  prosecutions,  as  the  council  may,  by  ordinance, 
prescribe;  and  shall  also  receive  such  salary  or  compensation  as 
the  city  council  may,  in  like  manner  prescribe. 

[Police  judire  may  be  given  fixed  salaiy  in  lieu  of  fees;  see  17th  G.  A.,  ch. 
66.  inserted  following  §  650.1 

cases  where  judgment  should  be  ren- 
dered in  favot' of  the  city:  Crane  v. 


It  seems  that  it  would  not  be  proper 
for  the  council  to  provide  that  the 
police  judge  should  only  have  fees  in 


Citi/  o/Des  Moines,  47-105. 


Court  always 

open. 

R. » 1119. 


Sec.  545.     The  police  court  shall  always  be  open  for  the  dis- 
patch of  business;  and  the  jurors  in  said  court  shall  have  the  quai- 
ls G.^A.^'ch.  12.   ifications  of  jurors  in  the  district  court. 

Sec.  546.     An  appeal  may  be  taken   from  the  police  court,  in 
u!Tii2b.  like  manner  as  from  a  justice  of  the  peace,  on  the  trial  whereot  the 

i3G.A.ch.i2.  appellate  court  shall  take  judicial  notice  of  the  ordinances  of  the 
city. 

Sec.  547.     Until  a  police  judge  shall  be  elected  and  qualified, 

Maprtoi^aa  the  mayor  of  any  such  city  shall  have  all  the  powers  and  jurlsdic- 

R.  gmi.  tion  of  such  judge,  and  shall  hold  the  police  court  in  such  manner 

as  required  of  the  police  judge,  and  shall  be  entitled  to  demand 

and  receive  the  same  fees  and  compensation  as  may  be  provided 

for  the  police  judge  or  police  court. 


SUPERIOR  COURTS. 


What  cities 
may  establish, 


[Sixteenth  Geneml  Assembly,  Chapter  14^.] 
Sec.  1.  Any  city  in  this  state  containing  five  thousand  inhabi- 
tants whether  organized  under  a  special  charter  or  the  general  act 
for  the  incorporation  of  cities  and  towns,  may  establish  a  superior 
court  as  hereinafter  provided,  which,  when  established,  shall  take 
the  place  of  the  police  court  of  such  city. 

Sec  2,     Upon  the  petition  of  one  hundred  citizens  of  any  such 

Question  of  e»-  city,  the  mayor  by  and  with  the  consent  of  the  common  council, 

iHj^iilbinitted^  may  at  least  ten  days  before  an  annual  election  for  city  otficers, 

to  vote.  issue  a  proclamation  submitting  to  the  qualified  voters  of  said  city, 

the  question  of  establishing  said  court.     At  the  same  election  and 

every  fourth  year  thereafter  (if  the  said  court  is  established),  there 

shall  be  elected  a  judge  of  the  superior  court,  the  voles  for  whom 

shall  be  upon  the  same  ballot  with  other  city  oflScers.     Should 

two-thirds  of  all  the  votes  cast  at  such  election  be  in  favor  of  said 

court,  the  same  shall  thereby  be  established,  and  the  said  judge 

shall  qualify  and  hold  his  office  for  the  term  of  four  years,  and 

until  his  successor  is  elected  and  qualified.      Immediately  after 

each  election  of  said  judge,  the  mayor  of  said  city  shall  transmit  a 

certificate  of  the  election  of  said  judge  to  the  governor  of  the  state, 
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who  shall  thereupon  issue  to  him  a  commission  empowering  him 
to  act  as  judge  as  herein  provided. 

Sec.  3.  Said  judge  shall  be  a  qualified  elector  of  the  city,  and  "^"^^^JJIJ  *^ 
be  possessed  of  the  legal  acquirements  prescribed  in  section  two  and  bond, 
hundred  and  eight  of  the  code  of  Iowa,  and  shall  subscribe  in 
writing  the  same  oath  required  of  judges  of  the  district  court 
and  file  the  same  with  the  mayor  of  the  city,  and  shall  give 
bond  to  the  state  of  Iowa  in  the  sum  of  four  thousand  dollars,  for 
the  faithful  discharge  of  his  duties,  which  bond  must  be  filed  wi^h 
and  ap[)roved  by  the  mayor;  and  the  effect  of  such  election  and 
qualification  shall  be  to  abolish  the  office  of  police  judge  of  such 
city. 

Sec.  4.     In   case   of  a   vacancy  occurring  in  the  said  office  of  Vacancy, 
judge  the  mayor,  by  and  with  the  consent  of  the  common  coun- 
cil, shall  appoint  a  judge,  who  shall  hold  the  office  until  the  next 
annual  city  election,  and  until  his  successor  is  elected  and  quali- 
fied, who  shall  be  chosen  to  fill  the  unexpired  time. 

Sec.  5.     Said  judge  sliall  hold  at  least  one  term  of  court  in  each  Terms  of  court 
month,  except  in  August,  commencing  on  the  first  Monday  in  each 
month,  but  as  a  police  court  it  shall  always  be  open  for  the  dis- 
patch of  business. 

Sec.  6.  Said  court  shall  have  jurisdiction  concurrent  with  the  Jurisdlctiou. 
district  and  circuit  courts,  as  now  and  hereafter  provided  by  law, 
except  where  said  courts  respectively  have  exclusive  jurisdiction, 
and  except  actions  for  divorce,  and  of  all  appeals  and  writs  of  er- 
ror, in  civil  cases,  from  justice's  courts,  within  the  township  or 
townships  in  which  the  city  is  located,  and  by  consent  of  parties 
from  justice's  courts  in  o::her  townships  in  the  county,  said  ap- 
peals and  writs  of  error,  to  b  3  taken  in  the  same  time  and  manner 
as  if  the  same  were  taken  tj  the  circuit  court,  and  the  exclusive 
original  jurisdiction  to  try  and  detennine  all  actions  civil  and 
criuiinal,  for  (he  violation  of  city  ordinances,  and  all  the  jurisdiction 
conferred  upon  pDlice  courts  as  now  and  hereto! ore  provided  by 
law,  and  all  the  jurisdiction  co-extensive  and  concurrent  with  jus- 
tices of  the  peace,  in  all  actions  civil  and  criminal,  as  now  are  or 
may  be  hjrealter  provided  by  law,  and  for  the  trial  of  criminal 
actions,  shall  be  open  at  such  times  and  under  such  rules  as  the 
court  shall  prescribe.  » 

Sec.  7.  Changes  of  venue  may  be  had  from  said  court  in  all  changes  of 
civil  actions  to  the  circuit  court  in  the  same  manner,  for  like 
causes,  and  with  the  same  effect,  as  the  venue  is  now  changed 
from  the  circuit  court  as  provided  by  law.  In  criminal  actions 
changes  of  venue  may  be  had  to  the  district  court,  as  provided  by 
law  for  changes  of  venue  in  the  district  court,  and  when  criminal 
actions  are  tried  in  vacations,  without  jury,  an  appeal  will  lie  to 
the  district  court,  as  provided  by  law  for  appeals  in  like  cases 
from  justices  of  the  peace. 

Sec.  8.  The  said  judges  shall  have  the  same  power  in  regard  Powers  of  judge 
to  injunctions,  writs,  orders  and  other  proceedings,  out  of  courts 
as  are  now  or  may  be  hereafter  possessed  /or  [by]  the  judges  of  the 
district  or  circuit  courts;  and  may  also  administer  oaths,  take  ac- 
knowledgments and  depositions  (except  depositions  to  be  used  in 
his  own  court,)  and  solemnize  marriages.  But  he  shall  not  practice 
in  any  of  the  oqurts  of  this  state. 
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PI  en  dings. 
mo<les  of  trial, 
rules  of  prac- 
tice, etc 


ScaL 


Clerk. 


MarsbaL 


Compensation 
of  judge. 


Costs. 
Foes. 

Jury. 


Sec.  9.  The  superior  court  shall  be  a  court  of  record,  and  all 
statutes  in  force  respecting  venue  and  commencement  of  actions, 
the  jurisdiction,  process,  and  practice  of  the  circuit  and  distrct 
court,  the  pleadings  and  mode  of  trial  of  action  at  law  or  in 
equity,  and  the  enforcement  of  ita  judgments  by  execution  or 
otherwise,  and  the  allowance  and  taxing  of  costs,  and  the  making 
of  rules  for  practice  or  otherwise,  shall  be  deemed  applicable  to 
the  superior  court,  except  wherein  the  same  may  be  inconsistent 
Wth  the  provisions  of  this  act.  The  records  and  papers  proj)orly 
filed  in  a  cause  in  either  the  district  or  circuit  courts  are  equally 
evidence  in  said  superior  court. 

Sec.  10.  The  said  court  shall  have  and  use  its  own  seal, 
having  on  the  face  thereof  the  words,  "  superior  court,"  and  the 
name  of  the  city,  county  and  state. 

Sec  11.  As  long  as  the  business  of  the  court  can  be  done 
with  convenience  and  dispatch,  without  a  clerk,  the  judge  shall 
be  the  clerk  of  the  said  court.  Whenever,  from  the  accumulation 
of  causes  and  other  demands  upon  the  court  a  clerk  shall  become 
necessary,  the  city  recorder,  or  clerk,  shall  be  the  clerk  of  the 
superior  court,  and  shall  receive  such  compensation  for  his 
services  as  the  city  council  may  from  time  to  time  allow;  and  he 
shall  perform  the  duties  in  said  court  provided  by  law  for  the 
clerk  of  the  circuit  court,  and  shall  give  bonds  as  required  of  the 
said  judge. 

Sec  12.  The  city  marshal  shall  be  the  executive  officer  of  said 
court  and  his  duties  and  authority  in  court  and  in  executing 
process  shall  correspond  with  those  of  the  sheriff  of  the  county 
in  the  circuit  court,  and  with  process  from  that  court,  and  he  shall 
receive  the  same  fees  and  compensation  as  the  sheriff  for  like 
services.  But  the  process  of  said  court  may  be  also  served  by  the 
sheriff. 

Sec  13.  The  judge  of  said  court  shall  receive  in  full  compen- 
sation for  his  services  the  sum  of  two  thousand  dollars  per  annum, 
to  be  paid  to  him  quarterly;  the  first  two  quarters  of  the  municipal 
year  shall  be  paid  Irom  the  city  treasury,  and  the  last  two  quarters 
from  the  county  treasury  wherein  said  city  is  located.  The  costs 
and  fees  of  said  court  in  civil  actions  shall  be  the  same  as  in  the 
circuit  and  district  courts  except  herein  otherwise  provided,  and 
the  clerk  of  the  superior  coiui;  shall  account  for  and  pay  over  to 
the  city  all  fees  that  may  be  paid  into  the  said  court,  and  also  for 
all  fines  for  the  violation  of  city  ordinances.  Of  all  other  fines  he 
shall  render  the  same  account  as  is  provided  for  justices  of  the 
peace.  In  actions  for  the  violation  of  city  ordinances,  if  un- 
successful, the  city  shall  pay  all  costs,  the  same  as  provided  by 
law  for  the  county  in  other  criminal  actions  prosecuted  in  the 
name  and  behalf  of  the  state.  The  fees  in  criminal  actions  shall 
be  the  same  as  in  justices  courts,  and  shall  be  paid  and  accounted 
for  as  hereinbefore  stated,  and  as  otherwise  provided  by  law  for 
justices  of  the  peace  and  their  courts. 

Sec  14.  Upon  the  first  regular  consecutive  call  of  the  calen- 
dar of  causes  by  the  court,  either  party  to  an  action  may  elect  to 
have  such  cause  tried  by  jury,  and  a  minute  of  said  election  shall 
be  made  upon  the  calendar.  Causes  thus  designated  shall  be 
tried  first  in  their  order,  and  when  a  disposition  shall  have  been 
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made  of  such  causes  the  jury  shall  be  discharged  from  further 
attendance  at  that  term.  No  juror  shall  be  detained  as  juryman 
longer  than  one  week,  except  upon  a  trial  commenced  within  the 
6rst  week  of  his  attendance. 

Sec.  15.  In  order  to  provide  jurors  for  said  court,  the  judge.  Selection  of 
mayor,  and  recorder  shall  immediately  after  qualilying  and  every  ^^^^ 
three  months  thereafter,  make  out  a  list  of  twelve  names  of 
persons  from  the  body  of  the  county  in  which  the  city  is  situated, 
qualified  to  serve  as  jurors  in  the  district  court,  which  list  shall  be 
lumished  to  the  clerk  of  said  superior  court,  and  from  this  list 
there  shall  be  drawn  by  the  clerk  and  marshal  nine  persons  in  the 
same  manner  as  jurors  are  drawn  in  the  district  court,  and  a  pre- 
cept from  the  court  shall  issue  accordingly  five  days  before  the 
the  first  day  of  next  term,  as  provided  by  law  in  like  cases  in  the 
district  court. 

Sec.  16.  The  jury  shall  consist  of  six  qualified  jurors,  unless  a  Number  of 
jury  of  twelve  is  demanded,  in  which  case  the  clerk  may  issue  a 
special  venire  for  that  purpose,  or  the  city  marshal  may  complete 
tne  jury  from  the  bystanders.  (But  no  party  shall  be  entitled  to 
a  jury  of  twelve,  until  the  person  demanding  the  same  shall  de- 
posit with  the  clerk  the  sum  of  six  dollars  to  be  paid  said  jurors 
and  taxed  with  the  costs.)  The  pay  of  the  regular  jurors  shall  be  Fees, 
one  dollar  per  day  of  six  hours,  and  mileage  as  provided  by  law, 
to  be  taxed  with  the  costs  not  exceeding  twenty-five  dollars  in  any 
one  case;  the  rest  of  the  jury  fees  to  be  paid  by  the  city. 

Sec.  17.  All  appeals  from  judgments  or  orders  of  said  court  Appeals, 
or  the  judge  thereof  in  civil  actions  shall  be  taken  to  the  supreme 
court  m  ^e  sanie  manner  and  under  the  same  restriction,  within 
the  same  time,  and  with  the  same  effect  as  appeals  are  taken  from 
the  circuit  to  the  supreme  court  except  upon  consent  appeals  shall 
be  in  same  manner  to  the  district  court. 

Se<\  18.  Judgments  in  said  court  may  be  made  liens  upon  judgment 
real  estate  in  the  county  in  which  the  city  is  situated  by  proceed-  ^^^^ 
ing  as  provided  in  sections  three  thousand  five  hundred  and  sixty- 
seven  and  three  thousand  five  hundred  and  sixty-eight  of  the  code, 
relating  to  judgments  of  justice  of  the  peace,  and  with  equal  effect 
and  may  be  made  liens  upon  real  estate  in  other  counties  in  the 
same  manner  as  judgments  in  the  circuit  and  district  courts. 

Sec.  19.     It  shall  be  the  duty  of  the  city  attorney  or  solicitor  ^ty  attorney, 
to  file  informations  in  the   superior  court  for  violation  of  city  or- 
dinances and  prosecute  the  same,  and  for  such  services  he  shall  re- 
ceive such  comf>ensation  as  the  city  council  shall  allow. 

Sec.  20.  The  said  judge  shall  be  ex-ofBcio  a  magistrate  and  in  powers  of 
preliminary  examinations  the  proceedings  and  practice  shall  be  |j^Jj®  *-'^" 
the  same  as  before  any  other  magistrate,  and  all  warrants  issued 
in  criminal  proceedings  under  the  seal  of  the  court,  may  be  used 
in  any  other  part  of  the  state  without  further  attestation,  in  like 
manner  as  if  issued  by  the  district  court,  and  parties  may  be  com- 
mitted to  the  city  prison  for  confinement  or  punishment  instead 
of  the  county  jail. 

[Seventeenth  General  Assembly,  Chapter  22  J 
Whereas,  Courts  have  been  organized  in  this  state  under  the  Preamble 
provisions  of  chapter  143,  of  the  laws  of  the  sixteenth  general  as- 
sembly: 
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Courts  organ- 
ized under 
chapter  143, 
16th  G.  A. 
legalized. 


WnfiRKAS,  Doubts  have  arisen  as  to  the  constitutionality  of  said 
courts  on  account  of  the  provision  in  said  act,  submitting  the  same 
to  the  people; 

Be  it  eiiacted  by  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  all  courts  heretofore  organized  in  this  state 
under  the  provisions  of  said  chapter  143,  and  approved  March  17, 
1876,  are  hereby  declared  to  be  leiral  and  valid,  and  the  establish- 
ment and  oro;anization  thereof,  in  pursuance  of  said  act,  and  all 
doings,  processes,  judgments  and  proceedings  in  said  courts,  and 
the  elections  and  commissions  of  the  judges  thereof  are  hereby 
legalized  and  declared  to  be  lawful  and  valid  to  all  intents  and 
purposes  as  fully  in  all  respects  as  if  said  act  had  been  fully 
enacted  and  declared  to  be  a  law,  without  any  submission  to  a 
vote  of  the  people  as  provided  in  the  second  section  of  said  act. 


This  act  (16th  G.  A.,  ch.  143),  held, 
not  in  conflict  with  Const.  Art.  3,  §  1, 
as  providing"  for  the  exercise  of  legis- 
lative power  by  the  people.  It  con- 
fers upon  cities  certain  powers  which 


may  be  accepted  and  exercised  by 
vote  of  the  people,  but  the  validity 
of  the  act  of  the  legislature  is  not 
made  dependent  upon  popular  vote: 
LytU  V.  May,  49-224. 


AMENDMENT  OF   SPECIAL   CHARTERS. 


Mode  of  pro- 
cedure. 
R.2U41. 


Same. 
R.  2 1142, 


Fame, 
li.  If  1113. 


Sec.  548.  On  the  presentation  of  a  petition  signed  by  one- 
fourth  of  the  electors,  as  shown  by  the  vote  at  the  next  preceding 
charter  ehxtion,  of  any  city  or  town  acting  under  a  special  charter 
or  act  of  incorporation,  to  the  governing  body  thereof,  asking  that 
the  question  of  the  amendment  of  such  special  charter  or  act  of  in- 
corporation be  submitted  to  the  electors  of  such  city  or  town,  such 
governing  body  shall,  immediately,  propose  sections  amendatory  of 
said  charter  or  act  of  incorporation,  and  submit  the  same,  as  re- 
quested, at  the  first  ensuing  charter  election.  At  least  ten  Jays 
before  such  election,  the  mayor  of  such  city  or  town  shall  issue  his 
proclamation  setting  forth  the  nature  and  character  of  such  amend- 
ment, and  shall  cause  such  proclamation  to  be  published  in  a  news- 
paper published  therein;  or,  if  there  be  none,  he  shall  cause  the 
same  to  be  posted  in  ^\q  public  places  in  such  city  or  town.  On 
the  day  specified,  the  amendment  shall  be  submitted  to  the  elec- 
tors thereof  for  adoption  or  rejection,  and  the  form  of  the  ballots 
shall  be  "  for  the  amendment,"  or  "  against  the  amendment." 

Tliis  provision  allowing:  cities  to 
amend  their  charters,  held,  not  in  con- 
flict with  the  constitution,  Art.  3,  sec. 
80,  forbidding:  lociil  or  special  laws 

Sec.  549.  If  a  majority  of  the  votes  cast  is  in  favor  of  said 
amendment,  the  mayor,  or  chief  officer,  shall  issue  his  proclamation 
accordingly;  and  the  said  amendment  shall  thereafter  constitute  a 
part  of  said  charter. 

Sec.  550.  The  legislative  body  of  said  city  or  town,  may  sub- 
mit any  amendment  to  the  vote  of  the  people  as  aforesaid  at  any 
special  election;  provided^  one-half  the  electors  as  aforesaid  p>eti- 
tion  for  that  purpose,  and  the  proceedings  shall  be  the  same  as  at 
the  general  election. 


for  the  incorporation  of  cities  and 
towns:  Von  Fhul  v.  Hammer.  29- 
222. 


Digitized  by 


Google 


Chap.  10.]        cities  and  inoorpokated  towns.  145 


COMPENSATION   OP   OFFICERS. 

[Seventeenth  General  Aesembly,  Chapter  56.] 

Sec.   1.      All    cities   of  the    first  class,   organized   under   the  omccrs  to  ro- 
general  incorporation  law,  and  all  cities  organized  under  special  ^^^^'^  a'T^ 
charter,   may   provide   by   ordinance   that  all    judges  of  police  luca!' 
courts   or   other   city    courts,   city    marshals,    chieifs   of    police, 
|X)lice  oflBcers,  and  all  other  officers  elected  or  appointed,  shall 
receive,  in  lieu  ol*  all  iees  now  allowed  by  law  or  ordinance,  such 
fixed  salary,  in  monthly  or  quarterly  installments  as  may  be  pro- 
vided by  ordinance,  when  not  provided  by  law,  which  salary,  wiien 
it  shall  have  been  fixed,  shall  not  be  increased  or  diminished  dur- 
ing their  terms  of  office. 

Sec.  2.     No  such  officer  of  any  such  city  shall  receive,  for  his  No  officer 
own  use,  any  fees  or  other  compensation  for  his  services  of  such  other  com-^* 
city,  than  that  which  shall  be  provided  as  contemplated  in  section  pensation 
one  of  this  act;   but  all  sucJi  fees  as  are  now  or  may  hereafter     *"^     *^' 
be  allowed  by  law  for  such  cervices,  shall,  by  such  officer,  \\hen 
collected,  be  pai  1  into  the  city  treasury,  at  such  time  and  in  such 
manner  as  may  be  prescribed  by  ordinance. 

Sec.  3.     All  acts  and  parts   of  acts  in   conflict  herewith   are  Repealing 
hereby  repealed;  provided^  that  the  intent  of  this  act  is  not  to  p^^llb, 
abolish  any  fees  now  allowed  by  law,  but  to  require  the  same  to 
l>e  paid  into  the  city  treasury. 

office  at  the  time  of  the  passajre  of 
the  act,  durinff  their  terms  of  office. 
See  §  491:  Bryan  v.  City  of  Dea 
MoineSy  51-590. 


An  ordinane-e  changing  the  com- 
pensation of  the  officers  named,  from 
fees  to  salary,  as  contempla  ed  by 
this  act,  cannot  affect  such  as  are  in 


DESTRUCTION   OP   PBOPERTY   TO   STOP   FIRE, 

[Fifteenth  General  Assembly,  Chapter  36.] 

Sec.  1.     "Whenever,  for  the  purpose  of   staying  the   progress  Owners  of 
of  a  conflagration,  the  authorities  of  any  city  or  town,  whether  act-  §J^tixiyeti  to 
ing  under  special  charter  or  not,  shall  order  or  cause  to  be  destroyed  prevent 
any  house  or  building  not  already  on  fire  and  adjoining  or  in  the  to rwche  pay 
vicinity  of  such  conflagration,  the  owner  thereof  shall  be  paid  for  ^^^^^^  ^' 
such  property  by  such  city  or  town,  provided  he  shall  make  his 
claim  within  thirty  days  from  the  date  of  the  destruction  of  the 
same,  and  if  said  city  or  town  shall  fail  to  make  payment,  when 
such  claim  is  made,  and  satisfactory  proof  furnished  of  the  value 
of  the  said  property  so  destroyed,  the  party  owning  such  house  or 
building  shall  have  the  right  to  recover,  by  suit  in  any  court  hav- 
ing jurisdiction  of  the  same,  the  value  of  such  property  which 
such  city  or  town  authorities  may  have  caused  to  be  destroyed  to 
prevent  the  spread  of  such  conflagration. 

Sec.  2.     Upon   the    payment    of  the   amount  to   which    said  Assigrment 
party  is  entitled,  by  such  city  or  town,  as  provided  in  section  one  of  Soii^f'*^"''^ 
this  act,  the  party  so  paid  as  aforesaid,  shall  assign  and  set  over 
to  said  city  or  town  all  his  right,  title,  and  interest  in  and  to  any 
insurance  policy,  or  any  claim  he  may  have  against  any  insurance 
company,  for  said  property  so  destroyed  or  any  part  thereof. 

[This  act  was  passed  without  having  an  enacting  clause  as  required  by 
Const.  Art.  3.  $  1.] 
10 
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COUNTIES,   TOWNS,   AND   CITIES. 


[Title  IV. 


CITIES  UNDER  SPECIAL  CHABTEB. 


Sec.  551.     All  acts  and  parts  of  acts  passed  subsequent  to  the 

Prioriaws re-    fourth  day  of  .July,  A.   D.   1858,  and  prior  to  the  taking  eflfect  of 

raUons'actiiiS^  t^^s  code,  relating  to  cities  of  the  first  and  second  class  and  incor' 

under  special    porated  towns,  or  to  any  or  either  of  said  classes  of  municipal  cor- 
cnarter  not        '^        ..  J         I'lii.i.  ^  .•  *. 

nftected  there-   porations,  and  appIiCHDle,  both  to  such  corporations  as  are  acting 

^^*  under  special  charter,  and  to  such  as  are  incorporated  under  the 

general  act  of  which  this  chapter  is  an  amendment,  are  repealed 
by  the  code  only  so  far  as  they  affect  the  latter,  and  not  as  ther 
affect  corporations  acting  under  special  charters.  All  rights,  pow- 
ers, privileges,  duties,  directions,  and  provisions  whatever,  con- 
tained in  and  enacted  by  such  acts  and  parts  of  acts,  shall  remalu 
in  full  force  and  effect  so  far  as  municipal  corporations  acting  un- 
der special  charters  are  concerned,  and  the  provisions  of  this  chap- 
ter shall  not  apply  to  any  city  or  town  incorporated  prior  to  the 
eighteenth  day  of  July,  A.  D.  1858,  unless  the  same  be  adopted  as 
hereinbefore  provided. 

[Acts  subsequent  to  the  code  which  affect  only  cities  under  special  charters 
are  omitted  in  this  compilation,  in  conformity  with  the  plan  of  the  commis- 
sioners in  framing  the  code.] 


This  section  does  not  abrof?ate  the 
last  clause  ot  §  431,  making  that  sec- 
tion applicable  to  cities  acting:  under 
special  charters:  City  of  Burlington 


V.  Leebrick,  43-252. 

Applied:  City  of  Keokuk  r. 
sell,  47-597,  599. 


Dres^ 


CHAPTER  11. 

OP   GENERAL     REGULATIONS    APFECTING     COUNTIES,    TOWNS,    AND 

CITIES. 

Section  552.  Public  money  shall  not  be  appropriated,  given, 
Pcctarifin  or  loaned  by  the  corporate  authorities,  supervisors,  or  trustees  of 

imhSc  money  any  county,  township,  city,  or  town,  or  municipal  organization  of 
14  G^l!  c1w.*67  *^^  state,  to,  or  in  favor  of,  any  institution,  school,  association  or 
131. '  '  object,  which  is  under  ecclesiastical  or  sectarian  management  or 

control. 

Sec.  553.  No  county,  city,  or  incorporated  town  in  this  state, 
Cannot  take  shall,  in  their  corporate  capacity,  or  by  their  officers,  directly  or 
r/r^iwa^S"^  indirectly,  subscribe  for  stock,  or  become  interested  as  a  partner, 
if.  g  1345.  shareholder,  or  otherwise,  in  any  banking  institution,  whether  the 

same  be  a  bank  of  issue,  deposit,  or  exchange,  nor  in  any  plank 
road,  turnpike,  or  railway,  or  in  any  other  work  of  internal  im- 
provement; nor  shall  they  be  allowed  to  issue  any  bonds,  bills  of 
credit,  scrip,  or  other  evidences  of  indebtedness  for  any  such  pur- 
poses— all  such  evidences  of  indebtedness  for  said  purposes  being 
hereby  declared  absolutely  void;  providedy  neverthelesSj  that  this 
section  shall  not  be  so  construed  as  to  prevent,  or  in  any  wise  to 
embarrass,  the  counties,  cities,  or  towns,  or  any  of  them,  in  the 
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erection  of  their  necessary  public  buildings,  bridges,  laying  oflF 
highways,  streets,  alleys,  and  public  grounds,  or  other  local  works 
in  which  said  counties,  cities,  or  towns  may  respectively  be  in- 
terested. 

[The  acts  in  relation  to  voting  taxes  in  aid  of  railways  are  inserted  follow- 
ing §  1823.  J 

Sec.  554.     All  bonds  or  other  evidences  of  debt,  hereafter  is-  Bonds  void, 
sued  by  any  corporation  to  any  railway  company  as  capital  stock    '  ^  ^^^' 
shall  be  null  and  void,  and  do  assignment  of  the  same  shall  give  , 

them  any  validity. 

Sec.  555.     In  all  actions  now  pending  or  hereafter  brought  in  Recovery  on 
any  court  in  this  state,  on  any  bond  or  coupon  issued,  or  purport-  in  aiulth  ""ac-  ^ 
ing  to  be  issued,  by  any  county,  city,  or  incorporated  town  for  ^^^^j  ^q  j^ 
railway  purposes,  a  former  recovery  againt  such  corporation  on  chJai. 
any  one  or  more,  or  any  part  of  such  bonds  or  coupons,  shall  not 
bar  or  estop  any  defense  such  corporation  has  made,  or  can  make 
to  such  bonds  or  coupons  in  the  action  in  which  such  former  recov- 
ery was  had;   but  the  corporation  sought  to  be  charged  in  any 
such  action  now  pending  or  hereafter  brought,  may  allege  and 
prove  any  matter  of  defense  in  such  action  to  the  same  extent, 
and  with  the  same  effect,  as  though  no  former  action  had  been 
brought  or  former  recovery  had. 

Sec.  556.     No  officer  of  any  county  or  other  municipal  corpora-  officers  cannot 
tion,  or  any  deputy  or  employe  of  such  officer  shall,  either  directly  r^i^^f^^fdJ^^"" 
or  indirectly,  be  permitted  to  take,  purchase,  or  receive  in  pay-  count. 
ment,  exchange,  or  in  any  way  whatever,  any  warrant,  scrip,  or  ^  ^  ^^^' 
other  evidence  of  the  indebtedness  of  such  corporation,  or  any 
demand  against  the  same,  for  a  less  amount  than  that  expressed 
on  the  face  of  the  warrant,  scrip,  or  other  evidence  of  indebted- 
ness or  demand. 

Sec.  557.     The  treasurer  of  every  county,  or  other  municipal  Dnty  of  trcas- 
corporation,  when  he  shall  receive  any  warrant,  scrip,  or  other  r^Y2187. 
evidence  of  indebtedness  of  such  corporation,  shall  endorse  thereon 
the  date  of  its  receipt,  from  whom  received,  and  what  amount. 

Sec.  558.     Any  officer  of  any  county  or  other  municipal  cor-  Penalty, 
poration,  or  any  deputy  or  employe  of  such  officer,  who  violates  ^•^'^^ 
any  of  the  provisions  of  this  chapter,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  fined  not  less 
than  one  hundred  dollars,  and  not  more  than  five  hundred  dollars 
for  each  offense. 

ri7th  6.  A.,  ch.  58,  as  to  bonds  of  counties,  cities  and  towns,  is  inserted 
after  §  29:3.] 


OHAPTEE  12. 

OF   PLATS. 


Skc.  559.  Every  original  owner  or  proprietor  of  any  tract  or  l^nds  latd  out 
parcel  of  land,  who  has  neretofore  subdivided,  or  shall  hereafter  i"^wnoicit\ 
subdivide  the  same  into  three  or  more  parts  for  the  purpose  of 
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PLATS. 


[Title  IV. 


Reference  to 

known  monu- 
raente  to  be 
made. 

Numbers  of 
lots. 


Description. 


Duty  to  record. 


Statement  on 
plat  loeontaln 
statement  that 
it  is  made  with 
tliu  free  con- 
sent of  owners. 


Acknowledge- 
ment and  rec- 
ord. 
lU  G.  A.  ch.  77 


laying  out  any  town  or  city,  or  any  addition  thereto  or  any  part 
thereof,  or  suburban  lots,  shall  caiise  a  plat  of  such  subdivision, 
with  references  to  known  or  permanent  monuments,  to  be  made, 
which  shall  accurately  describe  all  the  subdivisions  of  such  tract 
or  parcel  of  land,  numbering  the  same  by  progressive  numbers, 
and  giving  the  dimensions  and  length  and  breadth  thereof,  and 
the  breadth  and  courses  of  all  the  streets  and  alleys  established 
therein.  Descriptions  of  lots  or  parcels  of  land  in  such  subdivis- 
ions, according  to  the  number  and  designation  thereof  on  said 
plat  contained,  in  conveyances  or  for  the  purposes  of  taxation, 
shall  be  deemed  good  and  valid  for  all  intents  and  purposes.  The 
duty  to  file  for  record  a  plat  as  provided  herein,  shall  attach  as  a 
covenant  of  warranty  in  all  conveyances  of  any  part  or  parcel  of 
such  subdivision  by  the  original  owner  or  proprietors  against  any 
and  all  assessments,  costs,  and  damages  paid,  lost,  or  incurred  by 
any  grantee,  or  person  claiming  under  him,  in  consequence  of  the 
omission  on  the  part  of  said  owner  or  proprietor  to  file  such  p!at. 
Sec.  560.  Every  such  plat  shall  contain  a  statement,  to  the 
effect  that  the  above  or  foregoing  subdivision  of  (liere  insert  a  cor- 
rect description  of  the  land  or  parcel  subdivided),  as  appears  on 
this  plat,  is  with  the  free  consent  and  in  accordance  with  the  desire 
of  the  undersigned  owners  and  proprietors,  which  shall  be  signed 
by  the  owners  and  proprietors,  and  shall  be  duly  acknowledged 
before  some  officer  authorized  to  take  the  acknowledgment  of 
deeds;  and  when  thus  executed  and  acknowledged,  said  plat  shall 
be  filed  for  record  and  recorded  in  the  office  of  the  recorder  of  the 
proper  county. 


A  proprietor  layinc  off  an  addition 
to  an  incorporated  town  or  city, 
though  he  may  ffrant  only  the  use  of, 
or  easement  in  the  street-?,  or  reserve 
minerals  thei*ein,  (C%  of  Dubuque  r. 
Benson,  23-248),  cannot  confer  upon 
some  other  public  corporation  rights  in 
and  control  over  the  streets  and  alleys; 
therefore  held^  that  the  entry  upon  a 
plat  that  the  proprietors  **  do  hereby 


convey  to  Polk  Co.  for  the  use  of  the 
public,  the  streets  and  alleys  as  inarkeU 
on  this  plat,  and  dedicate  the  same  to 
the  public,'*  was  inoperative,  and  tne 
platting,  acknowledgment,  record- 
ing, etc.,  being  sufficient  to  constitute 
a  statutory  dedication,  the  fee  of  the 
streets  vested  in  the  city:  CiiyofDes 
Moines  v.  Hall,  24-2.4. 


Acknowiedg-         Seo.  561.     The  acknowledgment  and  recording  of  such  plat,  is 
"ordingeq^^iv-*  equivalent  to  a  deed  in  fee  simple  of  such  portion  of  the  premises 
aienttodeed     platted  as  is  on  such  plat  set  apart  for  streets  or  other  public 
use;  or  as  is  thereon  dedicated  to  charitable,  religious,  or  educa- 
tional purposes. 


K.  'i  1021. 
C.  'ol,  1 1  5C1, 
G37. 


Rights  acquired  by  the  city  : 
The  title  to  land  dedicated  for  streets, 
public  squares,  etc.,  is  in  the  city, 
being  in  trust  lor  the  pubUc,  and  such 
property  cannot  be  taken  on  execu- 
tion against  the  city,  or  for  any  other 
than  trust  purposes :  Ransom  v.  Bool, 
29-63. 

The  purchaser  of  city  or  town  prop- 
erty acquires  no  ownership  of  or  mter- 
est  in  the  streets  adjoining  such  prop- 
erty other  than  that  which  is  given 
to  the  whole  public, —  the  right  of 
way  over  them;  and  he  cannot  object 


to  the  construction  of  a  railroad  over 
such  streets  on  the  ground  that  com- 
pensation for  the  right  of  way  is  not 
made  to  him  :  Milbum  v.  City  of 
Cedar  Rapids ^  12-246;  and  the  city 
may  authorize  the  construction  of  a 
railroad  through  the  streets.  Such 
use  is  noc  incoi:sistent  with  the  pur- 
pose for  which  they  were  ori^nally 
dedicated,  and  does  not  cODstitute  a 
public  nuisance:  Id, 

The  fee  of  the  streets  is  in  the  city  for 
the  use  of  the  general  public,  not  the 
people  of  the  city  alone,  and  the  legie- 
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lature  may  aothorize  them  to  be  used 
by  a  railroad  company  for  the  construc- 
tiou  of  its  roaa  without  the  consent 
of  the  city  and  without  compensation : 
City  of  Clinton  v.  C.  E.  dt  M.  R.  R. 
Co.,  24-455.  But  a  city  has  no  au- 
thority to  control  or  ^^ant  rights  and 
privileges  to,  or  in,  its  streftts,  unless 
it  hiis  been  so  authorized:  Stanley  v. 
City  of  Davenport,  54 — 468  ;  and 
as  to  the  rij?ht  of  railway  companies 
to  construct  their  tracks  upon  the 
stre  its  of  cities,  see  notes  to  §  464. 

Tho  city  acquires  as  ag'ainst  a^'on- 
ingr  owners  and  the  original  proprie- 
tor control  over  the  whole  street  and 
not  simply  over  the  surface;  and  it 
may  maintaiu  an  action  for  material, 
as  coal,  etc.,  removed  therefrom, 
whether  such  material  be  superficial 
or  subterraneous :  City  of  Des  Moines 
V.  Hall,  24-2:^. 

The  nature  of  the  property  which 
a  city  acquires  in  its  streets  is  differ- 
ent from  that  which  it  may  have  in 
real  estate,  such  as  it  is  authorized  to 
acquire  lor  o  her  purposes:  City  of 
Clinton  v.  C,  R.  dt  Af .  R,  R.  Co,,  24- 

An  adjacent  property  owner  cannot 
excavate  areas  under  the  sidewalk, 


except  with  the  consent  of  the  city 
authorities:  Davis  v.  City  of  Clin- 
ton,  50-585. 

As  TO  DEDICATION :  Marking  a 
square  on  the  plat  as  "garden  square*' 
held  not  necessarily  to  express  or  im- 
ply a  dedication  to  the  public:  City 
of  Pella  r.  Scholte,  24-253. 

Grounds  dedicated  to  tho  public 
can  only  be  used  for  the  purposes  ex- 
pressed, but  it  does  not  follow  that 
the  title  reverts  to  the  grantor  on  the 
failure  to  use  the  lands  for  the  pur- 
poses indicated.  The  dedication 
passes  the  fee  without  anjr  right  of 
reversion,  but  any  person  injuriously 
affected  by  a  diversion  from  the  uses 
designatea,  may  prevent  the  same  by 
injunction:  Pettingill  v,  Devin,  35- 
a44,  355. 

The  occupation  by  a  pai-ty  dedicat- 
ing, for  ten  years  thereafter,  will  not 
bar  the  rights  of  the  public,  unless  it 
appear  that  he  held  under  claim  of 
right  adverse  to  the  public:  McDunn 
V.  City  of  Des  Moines,  M-A^l\  Liver* 
more  v.  City  of  Maquoketa,  35-358. 

Purchasers  of  lots  in  the  portion 
platted  acquire  a  right  of  way  over 
the  streets  and  allies  therein:  Yost  v, 
Leonard,  34-9. 


Sec.  562.     Streets  and  alleys  so  platted  and  laid  out,  or  which  streets  mny be 
have  been  platted  or  laid  out  under  any  prior  law  of  this  state  theinnnner  for 
n^gulating  private  plats,  may  be  altered  or  vacated  in  the  manner  ^^I\q.^''* 
provided  by  law  for  the  alteration  or  discontinuance  of  highways. 


Upon  the  vacation  of  the  streets  in 
a  plat  the  title  of  the  land  occupied 
by  them  does  not  revert  to  the  gran- 


tor: Day  V.  Schroeder,  46-546;  Pet- 
tingill V  Devin,  35-344,  355. 


Sec.  563.     Any   such  plat   may  be  vacated  by  the  proprietors  Plat  may  be  va- 
thereof,  at  any  time  before  the  sale  of  any  lot  therein,  by  a  writ-  9^!  a.  eh.  7«, 
ten  instrument  declaring  the  same  to  be  vacated,  duly   executed  ?^ 
acknowledged,  or  proved  and  recorded  in  the  same  office  with  the 
plat  to  be  vacated;  and  the  execution  and  recording  of  such  writing 
shall  operate  to  destroy  the  force  and  effect  of  the  recording  of  the 
plat  so  vacated,   and   to  divest  all  public  rights  in  the  streets, 
alleys,  commons,  and  public  grounds  laid  out  or  described  in  such 
]>lat.     And  in  cases  where  any  lots  have  been  sold,  the  plat  may  be 
vacated,  as  herein  provided,  by  all  the  owners  of  lots  in  such  plat 
joining  in  the  execution  of  the  writing  aforesaid. 

Sec.  564.     Any  part  of  a  plat  may  be  vacated  under  the  pro-  Not  vacated 
visions  and  subject  to  the  conditions   of  this  chapter,  provided  the  righu  of 
such  vacating  does  not  abridge  or  destroy  any  of  tne  rights  and  g^^g  2. 
privileges  of  other  proprietors  in  said  plat,  and  provided  further, 
that  nothing  contained  in  this  section  shall  authorize  the  closing 
or  obstructing  of  any  public  highways  laid  out  according  to  law. 

Sec.  565.  When  any  part  of  a  plat  shall  be  vacated  as  afore-  streets  en- 
said,  the  proprietors  of  the  lots  so  vacated  majr  enclose  the  streets,  g^^^a  ^ 
alleys,  and  public  grounds  adjoining  said  lots  m  equal  proportions. 
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PLATS. 


[Title  IV. 


Recorder's  duty 
when  vacated. 
j?ame,  g  4. 


Plats  vacated 
limy  be  replat- 
tcd  and  con- 
\  ey^J  accord- 
ingly, 
^ame,  S  5. 


Plat  to  be 
made  and  re- 
corded: by 
whom. 


Auditor  to  no- 
tify owner  on 
his  failure  to 
plat. 

Auditor  to 
cause  plat  to 
l>e  made. 


Filed  for  reo- 
(.rd. 

Effect  ot 


Costs  and  ex- 
penses. 


Assessed  pro 

rata  and  col- 
lected as  other 
taxes. 


Suit  maybe 
brought. 


When  subdivi- 
sions of  land 
are  not  de- 
scribed by 
metes  and 
l>ounds,audItor 
may  cause  plat 
to  be  made. 


How  to  pro- 
ceed. 


Sec.  566.  The  county  recorder,  in  whose  office  the  plats  afore- 
said are  recorded,  shall  write  in  plain,  legible  letters  across  that 
part  of. said  plat  so  vacated,  the  word  "  vacated,"  and  also  make  a 
reference  on  the  same  to  the  volume  and  page  in  which  the  said 
instrument  of  vacation  is  recorded. 

Sec.  567.  The  owner  of  any  lots  in  a  plat  so  vacated,  may 
cause  the  same  and  a  proportionate  part  of  adjacent  streets  and 
public  grounds  to  be  platted  and  numbered  by  the  county  sur- 
veyor; and  when  such  plat  is  acknowledged  by  such  owner,  and 
is  recorded  in  the  record  office  of  the  county,  such  lots  may  be 
conveyed  and  assessed  by  the  numbers  given  them  on  such  plat. 

Sec.  568.  Whenever  the  original  owner  or  proprietor  of  any 
subdivision  of  land,  as  contemplated  in  section  five  hundred  and 
fifty-nine  of  this  chapter,  have  sold  or  conveyed  any  part  thereof, 
or  invested  the  public  with  any  rights  therein,  and  have  failed  and 
neglected  to  execute  and  file  for  record  a  plat  as  provided  in  sec- 
tion five  hundred  and  fifty-nine  of  this  chapter,  the  county  auditor 
shall  notify  some,  or  all,  of  such  owners  and  proprietors  by  mail 
or  otherwise,  and  demand  the  execution  of  said  plat  as  provided; 
and  if  such  owners  or  proprietors,  whether  so  notified  or  not,  fail 
and  neglect  to  execute  and  file  for  record  said  plat  for  thirty  days 
after  the  issuance  of  such  notice,  the  auditor  shall  cause  to  be 
made  the  plat  of  such  subdivision  and  any  surveying  necessary 
therefor.  Said  plat  shall  be  signed  and  acknowledged  by  the 
auditor,  who  shall  certify  that  he  executed  it  by  reason  of  the  failure 
of  the  owners  or  proprietors  named  to  do  so,  and  filed  for  recorJ; 
and,  when  so  filed  for  record,  shall  have  the  same  effect  for  all 
purposes  as  if  executed,  acknowledged,  and  recorded  by  the 
owners  or  proprietors  themselves.  A  correct  statement  of  the 
costs  and  expenses  o^  such  plat,  surveying,  and  recording,  verified 
by  oath,  shall  be  by  the  auditor  laid  before  the  first  session  of  the 
board  of  supervisors,  who  shall  allow  the  same,  and  order  the 
same  to  be  paid  out  of  the  county  treasury,  and  who  shall,  at  the 
same  time,  assess  the  said  amount,  pro  rata,  upon  all  the  several 
subdivisions  of  said  tract,  lot,  or  parcel  so  subdivided;  and  said 
assessment  shall  be  collected  with  and  in  like  manner  as  the  gen- 
eral taxes,  and  shall  go  to  the  general  county  fund;  or  said  board 
may  direct  suit  to  be  brought  in  the  name  of  the  county  before 
any  court  having  jurisdiction,  to  recover  of  the  said  original  own- 
ers or  proprietors,  or  either  of  them,  the  said  cost  and  expense  of 
procurmg  and  recording  said  plat. 

Sec.  569.  Whenever  any  congressional  subdivision  of  land  of 
forty  acres  or  less,  or  any  lot  or  subdivision  is  owned  by  two  or 
more  persons  in  severalty,  and  the  description  of  one  or  more  of 
the  different  parts  or  parcels  thereof  cannot,  in  the  judgment  of 
the  county  auditor,  be  made  sufficiently  certain  and  accurate,  for 
the  purposes  of  assessment  and  taxation  without  noting  the  metos 
and  bounds  of  the  same,  the  auditor  shall  require  and  cause  to  be 
made  and  recorded,  a  plat  of  such  tract  or  lot  of  land  with  its 
several  subdivisions  in  accordance  with  the  provisions  of  this 
chapter;  and  he  shall  proceed  in  such  cases  according  to  the  pro- 
visions of  section  five  hundred  and  sixty-eight,  and  all  the  provis- 
ions of  said  section  in  relation  to  plats  of  towns,  cities  and  so 
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forth,  shall  govern  as  to  the  tracts  and  parcels  of  land  in  this  sec- 
tion referred  to. 

Sec.  570,     Every   conveyance  of  land  in  this   state,  shall  be  Conveyance 
deemed  to  be  a  warranty  that  the  description  therein  contained  is  rauty. 
sufficiently  definite  and  accurate  to  enable  the  auditor  to  enter  the 
same  on  the  plat  book  required  by  law  to  be  kept ;  and  when  there 
is  presented  to  be  entered  on  the  transfer  book,  any  conveyance  when  not 
in  which  the  description  is  not,  in  the  opinion  of  the  auditor,  suf-  i^^jP^^^^  ^^,, 
iiciently  definite  and  accurate,  he  shall  note  said  fact  on  said  deed  tor's  duty, 
with  that  of  the  entry  for  transfer,  and  shall   notify  the  person 
presenting  the  same  that  the  land  therein  not  sufficiently  described 
must   be    platted   within  thirty    days    tliereafter.      Any   person  Appeal  fVom 
aggrieved  by  the  opinion  of  tlie  auditor,  may,  within  said  thirty  JiJjJ^*^*'''  ^^^^ 
days,  appeal  therefrom  to  the  board  of  supervisors,  by  claiming 
said  appeal  in  writing,  and  thereupon  no  further  proceeding  shall 
be  taken  by  the  auditor,  and  at  their  next  session  the  board  o^  tn  ^  f 
supervisors  shall  determine  said  question  and  direct  whether  or  visors?  "^^^ 
not  said  plat  shall  be  executed  and  filed  and  within  what  time  ; 
and  if  the  grantor  in  such  conveyance  shall  neglect  for  thirty  days  Auditor  to 
thereafter  to  file  for  record  a  plat  of  said  land  and  of  the  appropri-  ^^^*;.ftnd  re- 
ate  congressional  subdivision  in  which  the  same  is  found,  duly  cxe-  corded, 
cuted  and  acknowledged  as  required  by  the  auditor,  or  in  case  of 
appeal  as  directed  by  the  board  of  supervisors,  then  the  auditor 
shall  proceed  as  is  provided  in  section    five  hundred  and  sixty- 
eight  of  this  chapter,  and  cause  such  plat  to  be   made  and    re- 
corded, and  thereupon  the   same  proceedings  shall  be   had  and 
rights  shall  accrue,  and  remedies  had,  as  arj  in  s:dd  section  pro-  pint:  what  to 
vided.     Such  plat  shall  describe  said  tract  of  Ian  1  and  any  other  contain, 
subdivisions   of  the  smallest   congressional  subdivision  of  which 
the  same  is  part,  numbering  them  by  progressive  numbers,  set- 
ting forth  the  courses  and  distances,  and  number   of  acres,  and 
such   other   memoranda  as  are  usual   and   proper  ;  and  descrip- 
tions of  such  lots  or  subdivisions  according  to  the  number  and 
designation  thereof  on  said   plat  shall  be  deemed  good  and  suf- 
for  all  purposes  of  conveyancing  and  taxation. 

Sec.  571.     None  of  the  provisions  of  this  chapter  shall  be  con-  piats  hereto- 
strued  to  require  replanting  in  any  case  where  plats   have  been  ^^ed'^^*  ^®" 
made  and  recorded  in  pursuance  of  any  law  heretofore  in  force; 
and  all  plats  heretofore   filed    for  record,  and  not  subsequently  g^^^^  ncnding 
vacated,  are  hereby  declared  valid,  notwithstanding  irregularities  notaUccicd. 
and    omissions   in    the    manner   or   form    of  acknowledgment  or 
judge's  certificate;  but   the   provisions   of  this   section  shall  not 
affect  any  action  or  proceeding  now  pending. 

Skc.  572.     Any  person  who  shall  dispose  of  or  offer  for  sale,  or  Penalty  where 
lease  any  lots  in    any  town,  or  addition  to  any  town  or  city,  until  {Jj^j.^  madJ.*"*^ 
the    plat  thereof  has   been   duly  acknowledged   and  recorded  asH.ii027. 
provided  in  this  chapter,  shall  forfeit  and  pay  fifty  dollars  for  each 
lot  and  part  of  lot  sold  or  disposed  of,  leased,  or  offered  for  sale. 

tract  will  not  be  void:  Watrous  t% 
Blair,  li2-oS.  The  contract  of  sale  is 
not  illegal;  the  vendor  may  recover 
the  consideration  of  the  sale,  and  the 
vendee  raay  entorce  specific  perform- 
;ince  thereof:  Fangborn  vJFeslhke, 
6-346. 


As  this  section  only  imposes  a  pen- 
alty on  the  person  selling  and  not  on 
one  buying"  lota,  the  plat  of  which  is 
not  acknowledjred  and  recorded,  the 
vendee  m.iy  enf  irce  aj^ainst  the  ven- 
dvr  a  contract  for  the  SiUe  of  such 
lots,  and  as  to  such  vendee  the  con- 
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FLATB. 


[Title  IV. 


CITY   AND   TOWN  LOTS. 


Certlflcnte  of 
record,  that 
land  is  unen- 
cumbered. 


Incumbrances. 


Bond. 


rcrtiflcatcs, 
arthlaviti*,  and 
lHtiulsre<x)rd- 
ed. 


Bt'orin^s  and 
dlsuiuccs. 


[Eigbteenth  General  Assembly,  Chapter  53.] 
Sec.  1.  Whenever  any  person  or  corporation  shall  lay  out  any 
parcel  of  land  into  town  or  city  lots  in  accordance  with  chapter  12, 
title  IV,  of  the  code,  such  person  shall  procure  from  the  treasurer 
of  the  county  in  which  the  land  lies  a  certified  statement  that  the 
land  thus  laid  out  into  lots,  streets  and  alleys  is  free  from  taxes,  and 
shall  also  procure  a  certified  statement  from  the  recorder  of  such 
county,  that  the  title  in  fee  to  said  land  is  iu  such  proprietor  and 
that  the  same  is  free  from  every  incumbrance  which  certified  state- 
ments shall  both  be  filed  with  the  recorder  before  the  plat  of  said 
town  or  city  lots  shall  be  admitted  to  record  or  of  any  validity; 
provided^  however,  that  if  the  parcel  of  land  so  laid  out  shall  bo 
incumbered  with  a  debt  certain  in  amount,  and  which  will  fall  due 
not  more  than  two  years  after  the  making  of  the  affidavit  herein- 
after provided  for,  and  which  the  creditor  will  not  accept  with  ac- 
crued interest  to  the  day  of  proffered  payment,  if  it  draws  interest, 
or  with  a  rebate  of  interest  at  the  rate  of  six  per  centum  per  an- 
num if  it  draws  no  interest,  or  if  the  creditor  cannot  be  found, 
then  such  proprietor,  and  if  a  corporation  its  proper  officer  or 
agent,  may  file  with  the  recorder  of  such  county  his  affidavit,  stat- 
ing either  that  such  proprietor  has  offered  to  pay  such  creditor  the 
full  amount  of  his  debt,  with  interest  or  with  a  rebate  of  interest, 
as  the  case  may  be,  and  that  such  creditor  would  not  accept  the 
same,  or  that  such  creditor  cannot  be  found,  whereupon  such  pro- 

Erietor  may  execute  a  bond  double  the  amount  of  such  incum- 
rance  with  three  sureties  who  shall  be  freeholders  of  the  county, 
to  be  approved  by  the  recorder  and  clerk  of  the  county,  which 
bond  shall  run  to  the  county,  and  shall  be  for  the  benefit  of  the 
purchasers  of  any  of  such  town  or  city  lots,  and  shall  be  condi- 
tioned for  the  payment  of  such  incumbrance  and  the  cancellation 
thereof  of  record  as  soon  as  practicable  after  the  same  becomes 
due  and  for  the  holding  of  all  such  purchasers  and  those  claiming 
under  them  forever  harmless  from  such  incumbrance,  and  when 
such  affidavit  and  bond  shall  have  been  filed  with  the  recorder, 
together  with  a  certificate  of  the  treasurer  that  8ai<l  land  is  free 
from  taxes,  and  the  certificate  of  the  recorder,  that  the  title  in  fee 
to  said  land  is  in  such  proprietor,  and  tliat  the  same  is  free  from 
all  incumbrance  except  that  secured  by  said  bond,  said  plat  shall 
be  admitted  to  record,  and  be  equally  valid  as  if  such  proprietor 
had  filed  with  the  recorder  the  certificate  of  such  recorder  that 
said  land  was  free  from  all  incumbrance. 

Sec.  2.  All  the  certificates,  affidavits  and  bonds  prov'dod  for 
in  the  preceding  section  shall  be  recorded  in  connection  with  the 
plat  to  which  they  relate  in  the  office  of  the  recorder  before  the 
said  plat  or  the  record  thereof  shall  be  of  any  validity. 

Sec.  3.  The  record  and  plat  of  every  town  or  city,  or  addition 
thereto,  which  may  be  thus  laid  out  shall  give  the  bearing  ami 
distance  from  some  corner  of  a  lot  or  block  in  said  town  or  city  or 
part  thereof,  to  some  corner  of  the  congressional  division  of  which 
said  town,  city  or  addition  is  a  part. 
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Sec.  4.     The  provisions  of  this  act  shall  not  prevent  the  annex-  Not  to  afreet 
ation  of  contiguous  territory  to  cities  and  towns  under  sections  amiexat?ouof° 
four  hundred  and  twenty-six,  four  hundred  and  twenty-seven,  four  contiguous  tcr- 
hundred  and  twenty-eight  and  four  hundred  and  twenty-nine  of  '    ^' 
chapter  ten,  title  four  of  the  code,  and  chapter  forty-seven  of  the 
laws  of  the  sixteenth  general  assembly,  as  amended   by   chapter 
0!ie  hundred  and  sixty-nine  of  the  laws  of  the  seventeenth  general 
assembly. 

Sec.  5.     Chapter  twenty-five  of  the  laws  of  the   fifteenth   gen-  RcpenMng 
eral  assembly,  and  chapter  sixty-three  of  the  laws  of  the  sixteenth  ciauiw. 
general  assembly  are  hereby  repealed. 

RKSURVEY   OP  TOWN    PLATS. 

[Fifteenth  General  Assembly,  Chapter  54.] 

Sec.  1.     In  all  cases  where  the  ori:rinal  town  plat  of  any  city,  where  uny 
town,  or  village,  of  this  stato,  or  any  of  the  additions  to  any  such  fo^n  piaiis 
ci.y,  town,  or  villaore,  shall  have  been  heretofore  or  may  hereafter  ixfr(2u?vcy"If^ 
1m?  lost,   mislaid,  or  destroyed  after  the  sale  and   conveyance  of 
any  subdivision,  block,  or  lot  thereof,  by  the   original  owner  or 
j)ropric'tor,  to  any  person  or  ])crsons,  before  the  same  shall  have 
been  recorded,  it  shall  bo  lawful  for  any  three  persons  interested 
in  such  city,  town,  village,  or  addition  thereto,  to  have  such  origi- 
nal city,  town,  village,  or  addition  to  any  such  city,  town,  or  vil-  Record. 
l;»go  resurveyed  and  replatted,  and  such  plat  made  a  matter  of 
recori,  as  hereinafter  set  forth;  provided^  that  in  no  case  shall  mmto'^origUia: 
such  rcplat  be  made  a  matter  of  record  without  the  consent  in  ow"er. 
wr  ting,  indorsed  thereon,  of  the  original  owner  or  proprietor  of 
such  city,  town,  village,  or  addition  thereto,  if  lie  be  alive  and  his 
residence  known  to  those  who  desire  such  replat  recorded. 

Sec.  2.     The  county  surveyor  of  any  county  of  this  state  in  pnty  of  county 
which  is  situate  any  such  city,  town,  village,  or  addition  thereto  as  surveyor. 
c«>nt«mplatod  in  section  one  of  this  act,  is  hereby  authorized,  era- 
j)owered,  and,  upon  payment  to  him  of  his  legal  fees  by  the  persons 
iiitcrosted,  required  to  resurvey  any  such  city,  town,  village,  or 
a  Idition  thereto,  and  shall  make  out  a  plat  of  such  city,  town,  vil- 
hige,  or  addition  so  resurveyed,  which  plat  shall  in  all  respects,  as 
tiear  as  possible,  conform  to  the  original  lines  of  said  city,  town, 
village,  or  any  addition  thereto,  that  may  be  resurveyed,  and  it 
shall  in  all  respects  be  made  out  as  required  by  section  559  of  the 
code.     And  in  order  to  the  perfect  completion  of  such  resurvey  ^^®'  '^^* 
and  plat,  the  said  surveyor  is  empowered  and  authorized  to  sub- 
poena witnesses,  administer  oaths,  and  to  take  evidence  touching  &'t»bpocna 
Slid  original  plat,  lines,  subdivi  ions  of  said  city,  town,  village,  or  maytJiko 
addition  thereto  sought  to.be  surveyed  and  replatted;  also  as  to  ^^'^^^"^^ 
whether  the  original  proprietor  be  dead  or  living,  and  touching  all 
things  necessary  to  enable  him   to  accurately  establish  the  lines 
and  l>oundaries  of  the  said  city,  town,  village,  or  addition  thereto, 
and  the  various  subdivisions    herejf:  procidedy  that  in  all  cases,  proviso.,!,,, 
before  any  such  resurvey  shiii   bj  made,  the  county  surveyor  of  ttce  to  li 
the   proper  county  shall  give  four  weeks'  notice  of  in  some  news-  ^  ^^^ 
paper  published  in  the  county,  if  there  be  any,  of   such  contem- 
plated resurvey,  and,  in  case  there  is  no  such  paper  published  in 
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the  county,  then  by  posting  up  four  written  notices  in  four  of  the 
most  public  places  in  the  county,  one  of  which  shall  be  ia  said 
district  proposed  to  be  resurveyeo. 

Sec.  3.  When  the  surveyor  shall  have  completed  said  plat,  as 
hereinbefore  contemplated,  he  shall  attach  his  certificate  thereto, 
to  the  effect  that  said  plat  is  a  just,  true,  and  accurate  plat  of  said 
city,  town,  village,  or  addition  so  surveyed  by  him;  and  the  said 
plat  and  certificate  thereto  shall  be  filed  for  record  in  the  office  of 
the  recorder  of  deeds  of  the  proper  county,  and  from  the  date  of 
such  filing  it  shall  be  regarded  and  treated,  in  all  courts  of  law 
and  equity  in  this  state,  as  though  the  same  had  been  made  by 
the  original  owners  or  proprietors  of  said  lands  so  resurvcyed  and 
replatted:  provided^  that  any  person  or  persons  deeming  them- 
selves aggrieved  by  said  resurvey  or  replatting  may  at  any  time, 
within  six  months  from  the  date  of  filing  said  plat  for  record, 
commence  action  by  bill  in  chancery  in  the  ciri^uit  or  district 
court  against  the  persons  employing  the  surveyor  as  aforesaid  and 
setting  up  their  causes  of  complaint,  and  asking  that  said  record 
be  canceled. 

Sec.  4.  If  it  shall  app'^ar  on  the  trial  of  said  cause  that  the  said 
city,  town,  village,  or  addition  thereto  was  originally  laid  out  and 
platted,  that  the  original  owner  or  proprietor  had  sold  any  or  all  of 
the  lots  of  such  city,  town,  villnge,  or  addition,  or  that  he  intended 
to  dedicate  to  the  public  the  streets,  alleys,  or  public  squ/  [aires 
of  such  city,  town,  village  or  addition,  that  the  plat  thereof  had 
never  been  recorded,  but  was  lost  or  mislaid,  that  the  owner  or 
proprietor  is  dead,  or  his  residence  unknown,  and  that  the  resur- 
vey and  replat  so  filed  for  record  is  a  substantially  accurate 
survey  and  plat  of  the  original  plat  of  such  city,  town,  villnge,  or 
addition  thereto,  then  the  said  bill  shall  be  dismissed  at  the  costs 
of  the  complainants  ;  otherwise  the  court  shall  sec  aside  said  replat 
and  cancel  the  same  of  record  at  the  costs  of  defendants. 


VACATION   OF  TOWN  PLATS. 


Pints  may  be 
vacated. 

Petition  by  all 
the  owueib. 


[Fifteenth  General  Assembly,  Chapter  61.1 
Sec.  1.  Whenever  the  owners  of  any  piece  of  land,  not  less  than 
forty  acres  in  amount,  which  has  been  platted  into  town  lots,  and 
the  plat  of  which  has  been  recorded,  shall  desire  to  vacate  said 
plat  or  part  of  plat,  it  may  be  done  in  manner  following:  A 
petition  signed  by  all  the  owners  of  the  town  or  part  of  the 
towa  to  be  vacated  shall  be  filed  in  the  clerk's  office  of  the  dis- 
trict court  of  the  district  in  which  the  lana  so  platted  lies,  and 
notice  of  such  petition  shall  be  given,  at  least  four  weeks  before 
Notice  of  same  the  meeting  of  the  court,  liy  posting  notices  in  three  conspicuous 
places  in  the  town  where  the  vacation  is  prayed  for,  and  one 
upon  the  court  house  door  of  the  county.  At  the  term  of  court 
next  following  the  fding  of  petition  and  notice,  the  court  shall  fix 
a  time  for  hearing  the  petition,  and  notice  of  the  day  so  fixed 
upon  shall  be  given  by  the  clerk  of  the  court  in  some  newspaper 
published  in  the  county  at  least  one  week  before  the  day 
appointed  for  the  hearing.  At  the  hearing  of  the  petition,  if  it 
shall  appear  that  all  the  owners  of  lots  in  the  town  or  part  of 
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town  to  be  vacated  desire  the  vacation,  and  that  there  is  no  valid  Decree. 

objection  thereto,  a  decree  shall  be  entered  vacating  such  portion 

of  the  town,  and  the  streets,  allc3rs,  and  avenues  therein,  and  for 

all  purposes  of  assessments  such  portion  of  the  toWn  shall  be  as 

it  [if]  it  had  never  been  platted  into  lots;  provided^  however^  that.  Proviso ;  street 

if  any  street  as  laid  out  on  the  plat    shall  be  needed  for  the  public  S^cd?^* 

use,  It  shall  be  excepted  from  the  order  of  vacation,  and  shall 

remain  a  public  highway;   and  further  provided^  that  this  act  i^o*  to  aflrcct 

shall  not  affect  cities  of  the  first  and  second  class. 
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OF  THE  ELECTION  OP   OFFICERS,  AND  THEIR  TERMS. 

Secfion  573.  The  general  election  for  state,  county,  district, 
and  township  oflBcers  shall  be  held  throughout  the  state  on  the 
second  Tuesday  of  October  in  each  year,  except  the  years  of  the 
presidential  election,  when  it  shall  be  held  on  the  Tuesday  next 
after  the  first  Monday  of  November. 

See  Const.  Art.  3,  §3. 

Sec.  574.  Special  elections  authorized  by  any  law,  or  held  to 
supply  vacancies  in  any  office  to  be  filled  by  the  vote  of  the  quali- 
fied voters  of  the  entire  state,  or  of  afjy  district,  county,  or  town- 
ship, miiy  be  held  at  the  time  designated  by  such  law,  or  by  the 
officer  authorized  to  order  such  election. 

Sec.  575.  All  vacancies  in  office  created  by  the  expiration  of 
a  full  term,  shall  be  supplied  at  the  general  election  next  preced- 
ing the  time  of  expiration.  " 

Sec.  576.  The  term  of  office  of  all  officers  except  highway 
Term  of  office,  supervisors,  chosen  at  a  general  election  for  a  full  term,  shall  com- 
li.  g4ti2.  mence  on  the  first  Monday  of   January  next  thereafter,  except 

when  otherwise  provided  by  the  constitution.  The  term  of  office 
of  h  ghway  supervisors  shall  commence  fifteen  days  after  the  date 
of  the  general  election.  The  term  of  an  officer  chosen  to  fill  a 
vacancy  shall  commence  as  soon  as  he  has  qualified  therefor. 

[Repeal  d  and  re  enacted  with  the  addition  of  the  provisions  as  to  high- 
way Bupei-visors.    16th  G.  A.,  ch.  72.] 

See  Const.  Art.  4,  §  15. 

Sec.  577.  At  least  thirty  days  before  any  general  election,  the 
governor  shall  issue  his  proclamation  designating  all  the  offices  to 
be  filled  by  the  vote  of  all  the  electors  of  the  state,  or  by  those 
of  any  congressional,  legislative,  or  judicial  district,  and  transmit 
a  copy  thereof  to  the  sheriff  of  each  county. 

Sec.  578.     The  sheriff  shall  give  at  least  ten  days  notice  thereof, 

Phcriff  to  give  by  causing  a  copy  of  such  proclamation  to  be  published  in  some 

newspaper  printed  in  the  county  ;  or,  if  there  be  no  such  paper,  by 

posting  such  a  copy  in  at  least  five  of  the  most  public  places  in  the 

county. 


Proclamation 
by  governor. 
li.  i  402. 


iu»iice. 
U.  i  403. 
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Sec.  579.     A  similar  proclamation  shall  be  issued   before  any  s«mc  \yhen 
special  election  ordered  by  the  governor,  designating  the  time  at  IJ^^  ^®^ 
which  such  special  election  shall  be  held,  and  the  sheriff  of  each  tt.j*464. 
county  in  which  such  election  is  to  be  held,  shall  give  notice  there- 
of as  above  provided. 

Sec.  580.     The  governor,  lieutenant-governor,  and  superintend-  in  o«|.i  inim- 
ent  of  public   instruction,  shall  be  chosen  at  the  general  elec-  R.^in'.^'^^ 
tion  in  each  odd-numbered  year.  lOG  a  ch52,?2. 

See  Const.  Art.  4,  §  15. 

Sec.  581.     The  secretary  of  state,  auditor  of  state,  treasurer  of  J"  eycn-nnm- 
state,  register  of  state  land  office,  and  attorney-general,  shall  be  u  g  4C0 
chosen  at  the  general  election  in  each  even-numbered  year,  and 
their  term  of  office  shall  be  two  years. 

As  to  secretary,  auditor  and  trea«-  I  attorney  general  see  Const.  Art.  5, 
urer,  see  Const.  Art.  4,  §  22.    As  to  |  §  12. 

Sec.  582.     One  judge  of  the  supreme  court  shall  be  chosen  at  judges  ra- 
the general  election  in  each  odd- numbered  year,  and  a  judge  of  ^ITJIt^ 
said  court  shall  also  be  chosen  at  the  general  election  in  the  year  ioo.a.' 
1876,  and  each  sixth  year  thereafter.  8M.8. 

[By  16th  G.  A.,  ch.  7,  it  was  provided  that  nn  additionaljudpre  of  the  su- 
preme court  should  be  elected  at  the  general  election  in  1878,  and  evc^ry  six 
years  thereafter.] 

See  Const.  Art.  5,  §§  3,  11. 

Sec.  583.     The  clerk  and  reporter  of  the  supreme  court  shall  be  cierk  and  rc- 
chosen  at  the  general  election  in  the  year  1874,  and  each  fourth  Porter  of  sn- 
year  thereafter,  and  their  terms  of  office  shall  be  four  years.  iog.  a.^^iI.  j-j. 

Sec.  584.     A  district  judge  and  a  district  attoniey  shall  be  f/^  ^  ^j,,g  gjj 
chosen  in  each  judicial  district,  except  the  twelfth  and  thirteenth,  ^' 
and  the  general  election  in  the  year  1874,  and  each  fourth  year  District  jiuipc 
thereafter.  k"|C°'-'- 

See  Const.  Art.  5,  §§  5,  11,  13. 

Sec.  585.     District  judges  and  district  attorneys  in  the  twelfth  ga^o 
and  thirteenth  districts,  shall  be  chosen  at  the  general  election  in  io^a.  ch.os. 
the  year  1876,  and  each  fourth  year  thereafter.  14  0.  A.  ch.  6i, 

Sec.  586.     A  circuit  judge  shall  be  chosen  in  each  judicial  dis-  ^^* 
trict  at  the  general   election  in  the  year  1876,  and  every  fourth  J^'q"*!  •'"j'^^'^ 
year  thereafter,  and  his  term  of  office  shall  be  four  years,  and  8 1.  "         '    ' 
shall  commence  on  the  first  day  of  January  next  after  his  election,  gg?^^'^^'^* 

Sec.  587.     Members  of  the  house  of  representatives  shall  be  Representa- 
chosen  by  the  qualified  voters  of  the  respective  representative  tivea. 
districts  in  each  odd-numbered  year.  ^*  *  ^^' 

See  Const.  Art.  3,  §  3. 

Sec.  588.     Senators  in  the  general  assembly,  to  succeed  those  ggnatora. 
whose  term  of  office  is  about  to  expire,  shall  be  chosen  by  the  R.  j  471. 
qualified  voters  of  the  respective  senatorial  districts  in  each  odd- 
numbered  year,  for  the  term  of  four  years. 

See  Const.  Art.  3,-§  5. 

Sec.  589.  Each  county  shall  elect  at  the  general  election  in 
each  even-numbered  year,  a  clerk  of  the  district  and  circuit 
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trustees. 


counw  offlcere.  courts,  and  a  recorder  of  deeds;  and  in  each  odd-numbered  year, 
473^^  ^'^^  ^^  auditor,  a  treasurer,  a  sheriff,  a  coroner,  a  county  superintend- 
c.  "51, J  96.         ent,  and  a  surveyor;  and  each  of  said  officers  shall  hold  his  office 

9  G.  A.  ch.  172.    r      \u     4,  f  / 

j)  62.  for  the  terra  of  two  years. 

ch^i29*n'3^4?'  [Women  made  eligible  to  the  officfi  of  coutity  superintendent,  see  16th  Q. 
12  G.  A.cL  ieo,  A.,  ch.  136,  inserted  followinjr  §  1720;  also  to  the  office  of  county  recorder. 
a  L  see  l«th  G.  A.,  ch.  40,  inserted  following  §  336.] 

Sec.  590.  Two  justices  of  the  peace  and  two  constables  shall 
be  chosen  by  the  qualified  voters  of  each  township  at  the  general 
election  of  each  even-numbered  year,  and  shall  hold  their  ofBces 
for  the  term  of  two  years. 

[Sec  591,  as  to  the  election  of  township  trustees,  township  clerk,  assessor 
and  highway  supervisor  is  superseded  by  the  following  acts.] 

[Seventeenth  General  Assembly,  Chapter  12.] 
Sec.  1.    There  shall  be  three   trustees  elected  in  each   town- 
ship, who  shall  hold  their  office  for  the  term  of  three  years,  ex- 
cept as  hereinafter  provided. 

Sec.  2.    At  the  general  election  in  1878  there  shall  be  elected 

onetrusteeto    in  each  township  of  the  state,  three  trustees,  one  of  whom  shall 

be^ecte  eac    j^^|^  j^-g  ^^qq  £qj.  ^j^q  year,  one  for  two  years,  and  one  for  three 

years,  their  respective  terms  to  bo  determined  by  lot  by  the  board 

of  canvassers   of  said   township  ;  and  annually  thereafter  tiiere 

shall  be  one  trustee  elected,  who  shall  continue  in  office  for  three 

years  and  until  his  successor  is  elected  and  qualified. 

Sepealina  ^^^*  ^'    '^^^  ^^^^  *"^  parts  of  acts  inconsistent  with  the  provis- 

ciause.  ions  of  this  act  are  hereby  repealed. 

[Eighteenth  General  Assembly,  Chapter  161.] 
Sec.  1.     At  the  general  election  in  the  year   18S0,  and   bien- 
Townshlp         nially  thereafter,   there  shall  be  elected  in  each  civil  township  of 
h\ghwaT^°'*  ^^®  state  by  the  qualified  electors  thereof  in  the  manner  prescribed 
by  law,  one  township  clerk,  one  assessor,  and  one  highway  supervis- 
or for  each  highway  district,  who  shall  hold  their    offices    for  the 
term  of  two  years   and   until  their  successors   are   elected   and 
qualified. 

Sec.  2.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

[The  title  of  thi^  act  is  "An  act  to  further  amend  section  391,  chapter 
one,  title  five  of  the  code  relating  to  the  election  of  township  officers.'*  The 
number  of  the  sec'.ion  is  evidently  a  mistake.  There  is  no  such  section  in 
chapter  1,  title  5,  and  the  subject  matter  shows  that  §  591  is  the  sec- 
tion intended.] 

Sec.  592.     One  or  two  additional  justices  of  the  peace,  and  one 
Additional  Jus-  or  two  additional   constables  may  be  elected  in  each  township  if 

tices  aud  con-       .  , .  .  .     -^  .  ^     .  .       X 


perviaor. 


Repealing 
clause. 


the  trustees  so  direct,  by  posting  up  notices  of  the  same  in  three 
of  the  most  public  places  in  the  township,  at  least  ten  days  before 
election. 

Sec.  593.     Justices   of  the   peace  and  constables  shall  be  con- 
i.siuuius         s'dered  as  county  officers  under  the  provisions   of  this  title,  but 
wun^r^officera.  they  shall  be  voted  for  by  the  voters  of  their  respective  townships. 
c.*'Ws243. 


stabler. 
R.  ^  4.7. 


Justices  and 
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CHAPTEE  2. 

OF   THE   BEGISTRATIOX   OP    VOTERS. 

Section  594.     At  every  annual  assessment  the  township  asses-  AjBcasorto 
sor  shall  record  in  a  separ.ite  book,  the  full  name  and  residence  of  ?JSe^ 
every  resident  of  the  township  who  is,  or  will  become,  a  qualified  i-iG.  a.  ch.  171, 
elector  previous  to  the  next  general  election;  and  shali  deliver 
said  list,  properly  certified,  to  the  township  clerk,  on  or  before  the 
first  day  of  July  in  each  year. 

As  to  who  are  qualified  electors,  see  |  Const.  Art.  2. 

Sec.  595.     The  township  trustees  and  clerk  shall  constitute  the  Tnistcesand 
hoard  of  registry,  and  shall  meet,  annually,  on  the  first  Monday  in  clerk  ixiard  of 
September,  at  nine  o'clock  a.  m.,  and  make  a  list  of  all  qualified  Same,i{2. 
electors  in  their  township,  which  shall  be  known  as  the  register  of 
elections. 

Sec.  596.     The  register  of  elections  shall  contain  the  names  at  Register  of 
full  length,  alphabetically  arranged,  with  the  residence  set  oppo-  to^oiuafn^^^"* 
site.     It  shall  be  made  from  the  assessor's  list  and  the  poll  books  Same,  {^3,6. 
of  the  previous  election,  and  shall  be  kept  by  the  township  clerk, 
and  shall  at  all  times  be  open  to  inspection  at  his  office  without 
charge.     He  shall,  also,  within  two  days  after  the  adjournment  of 
the  board,  post  up  a  certified  copy  thereof  in  a  conspicuous  place 
in  his  office,  or  in  such  other  place  as  the  board  may  direct. 

Sec.  597.  The  board  of  registry  shall  hold  a  meeting  at  the  Board:  where 
place  where  the  last  general  election  was  held,  or  if  from  any  J^^^^ioiSTn  * 
cause  it  cannot  be  held  at  such  place,  then  at  some  place  to  be  ^^  ^?*i^^^*- 
designated  by  notice  published  in  at  least  one  paper  printed  in  i3  g.  a.  ch!  174. 
the  township,  or  posted  in  at  least  three  public  places  therein,  on  ^^ 
the  Tuesday  preceding  the  general  election  of  each  year,  at  which 
they  shall  revise,  correct,  and  complete  the  register  of  elections, 
and  shall  hear  any  evidence  that  may  be  brought  before  them  in 
reference  to  such  correction.  Their  session  shall  be  from  nine 
o'clock  A.  M.,  till  5  p.  M.,  and  from  day  to  day  thereafter  until 
they  shall  deem  the  register  properly  completed.  The  names  of 
all  persons  not  qualified  as  electors  shall  be  stricken  from  the 
register,  and  any  person  appearing  to  register  his  name  may  be 
cliall(»nged  by  any  elector  or  member  of  the  board,  and,  in.  case 
of  such  challenge,  shall  be  examined  on  oath  touching  his  qualifi- 
cations as  an  elector,  which  examination  may,  in  the  discretion  of 
the  board  be  reduced  to  writing;  and  if  it  shall  appear  upon  such 
examination  that  the  person  is  entitled  to  be  registered,  in  the 
opinion  of  the  board,  or  if,  after  such  examination,  the  said  person 
will  take  an  oath  that  he  is,  or  will  be  at  the  election  for  which  the 
register  is  made,  a  legal  voter  stating  the  ward,  district,  or  town- 
ship in  which  he  resides,  and  complying  in  other  respects  with  the 
oath  now  administered  to  an  elector  in  case  of  his  being  chal- 
lenged, then  the  board  shall  cause  the  name  of  said  person  to  be 
registered.  But  no  name  shall  be  added  to  the  register  within  five 
days  next  before  the  election. 

Sec.  598.     The  board  of  registry  may  appoint  a  clerk  in  the  Board  appoint 
absence  of  the  township  clerk,  and  may  administer  oaths  in  all  cases  ij^g.  a.  ch.  iiu 
coming  before  them  for  action.  i  ^• 
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Board  of 
registry. 


Sec.  599.  In  corporation  elections,  the  clerk  of  the  city  or  town 
shall  prepare  from  the  poll- books  of  the  last  preceding  animal 
election  of  said  corporation,  an  alphabetical  register  of  the  elec- 
tors as  provided  in  section  five  hundred  and  ninety-six  of  this 
chapter,  showing  the  residence  of  each  person  by  number  of  dwell- 
ing, if  there  be  a  number,  and  the  name  of  the  street  or  other 
location  of  the  dwelling  place  oT  each  person.  And  he  shall  post 
up  one  copy  thereof  in  each  ward  at  the  place  where  the  last 
preceding  election  was  held,  one  month  preceding:  each  election, 
and  furnish  the  original  to  the  board  of  registry  at  their  next 
meeting.  The  board  of  registry  for  said  cities  and  towns  shall 
consist  of  the  mayor,  assessor,  clerk,  and  marshal,  who  shall  meet 
for  the  purpose  of  correcting  the  registry  one  week  before  each 
election,  at  the  usual  place  of  meeting  of  the  city  council  or  trus- 
tees, and,  after  having  corrected  the  registry  of  voters  in  each  war  I 
as  contemplated  in  the  general  provisions  of  this  chapter,  si  I 
board  shall  cause  a  certified  copy  of  said  registry  for  each 
ward  to  be  delivered  to  the  election  board  of  such  ward  at  <».• 
before  the  time  of  opening  the  polls.  After  the  canvassing  of 
the  votes,  the  registries  shall  be  attached  to  the  poll-books  and 
filed  in  the  office  of  the  clerk  of  the  city  or  town  for  the  use  of 
the  succeeding  board  of  registry.  The  general  provisions  of  tliis 
chapter  shall  extend  to  incorporated  towns  and  cities  as  far  as  the 
same  may  be  applicable.  But  no  residence  in  such  cities  or  towns 
shall  be  deemed  sufficiently  stated,  unless  the  street  or  other  lega- 
tion, and  number,  if  any,  are  specified  in  the  list. 

Sec.  600.  In  cases  of  special  elections,  the  township  clerk  shall 
furnish  a  certified  copy  of  the  corrected  registry  for  the  last  pre- 
ceding general  election,  and  the  same  shall  be  corrected  and  com- 
pleted at  a  meeting  of  the  board  of  registry  of  each  township, 
held  on  the  Tuesday  preceding  the  special  election  at  the  usual 
place  in  the  manner  hereinbefore  provided. 

Sec  601.  When  a  new  township  has  been  formed,  by  division 
or  otherwise,  the  persons  appointed  to  act  as  judges  and  clerks  of 
the  first  election  in  such  new  township  shall  also  constitute  the 
board  of  registry  therein;  and  the  clerks  of  the  township  or  town- 
ships from  which  the  territory  of  the  new  township  has  been  taken, 
shall  furnish  to  such  board  a  list  of  the  registered  legal  voters  re- 
siding in  such  territory. 

Sec.  602.  This  chapter  shall  not  apply  to  townships,  incorpo- 
rated towns,  or  cities,  having  a  population  of  less  than  six  thous- 
and inhabitants  as  shown  by  the  last  preceding  census. 
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OP  THE  GENERAL  ELECTION. 

Section  603.  At  the  general  elections,  each  township  shall  be  an 
election  precinct,  and  a  poll  shall  be  opened  at  the  place  of  elec- 
tion therein.  But  the  board  of  supervisors  m^^y,  in  their  judgment, 
divide  any  township  in  their  county  into  two  or  more  precincts. 


Digitized  by 


Google 


By  ^oing:  into  a  township  and  re- 
mainin$r  there  lor  the  sole  purpose  of 
voting,  with  no  intention  of  remain- 
ing longer,  one  will  not  acquire  suffi- 
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Sec.  604.     In  that  case  they  shall  number  or  name  the  several  Numbered  and 
precincts  and  cause  the  boundaries  of  each  to  be  recorded  in  their  9li?Afch.23, 
minute  book,  and  notice  thereof  to  be  published  in  some  news-  i  ~ 
paper  of  f^eneral   circulation  in  the  county  for  three  consecutive 
weeks  at  least  once  a  week,  the  last  publication  to  be  made  at 
least  thirty  days  before  the  next  election. 

Sec.  605.     No  person  shall  vote  in  any  other  precinct  than  that  Place  of  voth 
in  which  he  resides  at  the  time.  same,  g  7. 

cient  residence  to  entitle  him  to  vote; 
but  if  the  removal  is  in  good  faith, 
no  lenjfth  of  residence  is  necessary: 
The  State  v.  Minnick,  16-123. 

Sec.  606.     There  shall  be  three  judges  of  election  in  each  pre-  cufri^  ^^^ 
cinct,  who  shall  be  appointed  by  the  board  of  supervisors  at  their  ^- fi^^^\\^.,. 
meeting  in  September;  and  there  shall  be  two  clerks  of  the  elec-  9G.  A.^ch.23, 
tion,  one  of  whom-  shall  be  the  township  clerk,  and  the  other  some  ^^ 
elector  named  by  him,  and  if  the  township  clerk  does  not  attend, 
then  the  two  clerks  shall  bo  chosen  by  the  judges  of  election; 
provided^  that  the  township  trustees  and  township  clerks  shall  bo 
judges  and  clerks  of  election  in  those  precincts  where  they  respec- 
tively reside. 

Sec.  607.     If  any  judge  does  not  attend  in  time,  or  refuses  to  wl^to  at- 
be  sworn,  his  place  shall  be  filled  by  an  elector  appointed  by  those  tend. 
who  do  attend;  and  if  no  judge  is  present  at  the  time  for  opening  c. '1^247. 
the  polls,  the  electors  present  shall  choose  three  qualified  persons  9G.  A.  ch.28, 
to  act  as  judges  of  election. 

Sec.  608.     If  the  clerks,  or  either  of  them,  are  not  present  at  r^?4^^' 
the  opening  of  the  polls,  or,  being  present,  refuse  to  be  sworn,  c.*'5i,2'24a 
the    judges  of   election  shall  fill   their   places  from  the  electors 
present. 

Sec.  609.     Before  opening  the  polls   each  of  the  judges  and  Oath, 
clerks  shall  take  the  following  oath:  I,  A.  B.,  do  solemnly  swear  c.'yf8'249. 
that  I  will  impartially,  and  to   the  best  of  my  knowledge   and 
ability,  perform  the  duties  of  judge  (or  clerk)  of  this  election, 
and  will  studiously  endeavor  to  prevent  fraud,  deceit,  and  abuse 
in  conductincr  the  same. 


These  provisions  are  directory.  A 
failure  of  the  officers  mentioned  to  be 
sworn,  will  not  vitiate  the  election, 
and  in  a  case  in  court  involving  the 


validity  of  an  election,  the  fact  that 
the  officers  were  sworn  may  be  proved 
aliunde.  The  return  is  not  conclu- 
sive:   Dishon  v.  Smith,  10-212. 


Sec  610.     Anyone  of  the  judges  or  clerks  present  may  ad-  who  may  ad- 
minister the  oath  to  the  others,  and  it  shall  be  entered  in  the  poll  r.  "iUv^' 
books,  subscribed  by  the  person  taking  it,  and  certified  by  the  of-  gQ^^*^^*  03 
fi  cer  administering  it.  §5." 

Sec  611.     The  polls  shall  be  opened  at  nine  o'clock  in  the  fore-  Poiis  opened 
noon,  unless  vacancies  shall  have  to  be  filled  as  above,  in  which  and  tic  s«.d : 
case  they  are  to  be  opened  as  soon  thereafter  as  may  be,  and  they  K!T4S(i?*^^  "^^ 
shall  be  kept  open  until  six  o'clock  in  the  afternoon;  and  if  the  c.H  1^251. 
jud^s  deem  it  necessary  for  receiving  the  ballots  of  all  the  elect- 
ors, they  may  keep  them  open  until  nine  o'clock  in  the  evening. 
Proclaniation  thereof  shall  be  made  ut  or  before  the  opening  of  the 
polls,  and  half  an  hour  before  closing  them. 
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Sec.  612.  Any  constable  of  the  township  who  may  be  desig- 
nated by  the  judges  of  election  is  directed  to  attend  at  the  place 
of  election,  and  he  is  authorized  and  required  to  preserve  order 
and  peace  at  and  about  the  same;  and  if  no  constable  be  in  at- 
tendance, the  judges  of  the  election  may  appoint  one  or  more 
specially,  by  writing,  who  shall  have  all  the  powers  of  a  regular 
constable. 

Sec.  613.  If  any  person  conducts  in  a  noisy,  riotous  or  tumultu- 
ous manner  at  or  about  the  polls  so  as  to  disturb  the  election,  or 
insults  or  abuses  the  judges  or  clerks  of  election,  the  constable 
may  forthwith  arrest  him  and  bring  him  before  the  judges,  and 
they,  by  a  warrant  under  their  hands,  may  commit  him  to  the 
jail  of  the  county  for  a  term  not  exceeding  twenty-four  hours ; 
but  they  shall  permit  him  to  vote. 

Sec.  614.  The  board  of  supervisors  shall  provide  for  each 
precinct  in  the  county,  for  the  purpose  of  elections,  one  box  with 
lock  and  key. 

Sec.  615.  The  county  auditor  shall  prepare  and  furnish  to 
each  precinct  two  poll  books,  having  each  of  them  a  sufficient 
column  for  the  names  of  the  voters,  a  column  for  the  number,  and 
sufficient  blank  leaves  to  contain  the  entries  of  the  oaths,  cer- 
tificates, and  returns  ;  and  also  all  books,  blanks,  and  materials 
necessary  to  carry  out  the  provisions  of  the  chapter  on  registra- 
tion of  voters. 

Sec.  616.  The  ballots  shall  designate  the  office  for  which  the 
persons  therein  named  are  voted  for. 

Sec.  617.  In  voting,  the  electors  shall  deliver  their  ballots  to 
one  of  the  judges,  and  he  shall  deposit  them  in  the  bar ot- box. 

Sec.  618.  The  judges,  in  election-precincts  where  the  registry 
law  is  in  force,  shall  designate  one  of  their  number  to  check  on 
the  register  the  name  of  every  person  voting;  a«d  no  vote  shall 
be  received  from  any  person  whose  name  does  not  appear  there, 
unless  he  shall  furnish  the  judges  his  affidavit,  showing  that  he  is 
a  qualified  elector,  and  a  sufficient  reason  for  not  appearing  before 
the  board  on  the  day  for  correcting  the  register,  and  also  shall 
prove  by  the  affidavit  of  one  freeholder  or  householder,  whose 
name  is  on  the  register,  that  such  affiant  knows  him  to  be  a  resi- 
dent of  that  election-precinct,  giving  his  residence  by  street  and 
number  if  in  a  city  or  incorporated  town,  as  the  same  is  in  such 
case  required  to  appear  on  the  register.  Said  affidavits  shall  be 
kept  by  the  judges  and  by  them  tiled  in  the  office  of  the  township 
clerk,  and  all  such  affidavits  may  be  administered  by  either  of  the 
judges  or  clerks  of  the  election. 


The  provision  requiring  the  rejristry 
of  voters  is  not  in  conflict  with  Const. 
Art.  2,  §  1,  prescribing  the  qualifica- 
tion ofelectors:  Edmunds  v.  Banbury y 
28-267. 


An  election  held  without  re^stry, 
where  such  is  required  by  law  is  void. 
The  provisions  ot  the  law  are  nianda- 
torv  and  imperative:  Nefzger  v.  D. 
<^  St.  P.  R.  Co.,  36-642. 


Sec.  619.     Any  person  offering  to  vote,  whether  his  name  be 

on  the  register  or  not,  may  be  challenged  as  unqualified  by  any 

judge  or  elector;  and  it  is  the  duty  of  each  of  the  judges  to  cha\- 

13^0.  A.  eh.  174,  i^^^^  ^^^  person  offering  to  vote  whom  he  knows  or  suspects  not 

to  be  duly  qualified. 


Challenge. 
R.  HW. 
C.  'ol.  ^  258. 


Digitized  by 


Google 


Chap.  3.]  general  election.  163 

Sec.  620.  When  any  person  is  so  challenged,  the  judges  shall  2*^^*^ 
explain  to  hira  the  qualifications  of  an  elector,  and  may  examine  C'Ki  259. 
him  as  to  his  qualifications,  and  if  the  person  insists  that  he  is 
qualified,  and  the  challenge  is  not  withdrawn,  one  of  the  judges 
shall  tender  to  him  the  following  oath:  "You  do  solemnly  swear 
that  you  are  a  citizen  of  the  United  States,  that  you  are  a  resident 
of  this  precinct,  that  you  are  twenty-one  years  of  age  as  you  verily 
believe,  that  you  have  been  a  resident  of  this  county  sixty  days, 
and  of  this  state  six  months  next  preceeding  this  election,  and  that 
you  have  not  voted  at  this  election."  And  if  he  takes  such  oath 
his  vote  shall  be  received. 

Skc.  621.  The  name  of  each  person,  when  his  ballot  is  received,  Name  entered 
shall  be  entered  by  each  of  the  clerks  in  the  poll  book  kept  by  r°|*496.*^^ 
him,  so  that  there  may  be  a  double  list  of  voters.  c.  '61, 2  260. 

ELECTION   OF   ROAD   SUPERVISOR  AND   TOWNSHIP   ASSESSOR. 

[Seventeenth  Genertol  Assembly,  Chapter  71.] 

Sec.  1.     No  person  shall  vote  for  supervisor  of  highways  of  any  code,  title  5, 
highway  district  other  than  that  in  which  he  resides  at  the  time  of  ^JJided 
election,  nor  shall   any  person  living  in  a  city    or  incorporated 
town,  which  constitutes  apart  of  a  township,  and  which  has  a  cor-  vo?c  for*^ 
porate  assessor,  vote  for  a  township  assessor. 

Sec.  2.     The  township  trustees  of   each  township  or  election-  Manner  of 
precinct,  shall  cause  to  be  prepared  a  separate  ballot-box  to  re-  Road^aupervi- 
ceive  the  votes  for  supervisors  of  highways,  with  as  many  different  ^^ 
compartments  as  there  are  highway  districts  in   the  township,  or 
electirm  precincts,  and  numbered  accordingly,  and  each  person 
voting  shall  at  the  time  he  gives  in  his  vote  for  supervisor  of  high- 
ways, which  shall  be  on  a  separate  ballot,  state  to  the  judges  of 
election  the  number  of  the  highway  district  in  which  he  resides, 
and  his  vote  shall  be  placed  in  the  corresponding  compartment  of 
said  ballot-box. 

Sec.  3.     Where   any  township   or   election  precinct  embraces  Election  of 
the  whole  or  any  part  of  any  city  or  incorporated  town  having  a  ^"^.^^^^  ^' 
corporate   assessor,  a  separate   ballot-box  for  township   assessor 
shall  be  prepared  by  the  township  trustees,  and  a  vote  for  town- 
ship assessor  shall  be  in  such  township  on  a  separate  ballot,  and  „        ,   .  , 

^  •        t»  irr.  Tiiiii.*  •*.  •■•    Separate  bal- 

every  person  voting  for  such  officer,  shall,  at  the  time,  if  required,  lot  box  shall 

prove  to  the  judges  of  election  that  he  resides  outside  of  the  lim-  ^®  ^^^  ^^^' 

its  of  such  city  or  incorporated  town,  and  his  vote  for  such  officer 

shall  be  placed  in  the  ballot-box  made  for  that  purpose. 

CANVASS  BY  JUDGES  OP  ELECTION. 

Sec.  622.     When  the  poll  is  closed,  the  judges  shall  proceed  to  canvass. 
canvass  and  ascertain  the  result  of  the  election.  c'*^^f2Gi 

Sec.  623.     The  canvass  shall  be  public,  and  shall  commence  by    *     ' 
a  comparison  of  the  poll  lists  from  the  beginning,  andu  correction  K^g^Jy? 
of  any  errors  which  may  be  found  therein   until  they  agree.     If  c.'*5i,g2G2. 
two  or  more  ballots  are  found  so  folded  together  as  to  convince 
the  judges  that  they  were  cast  as  one,  they  shall  not  be  counted, 
b^t  they  shall  have  the  words  "rejected  as  double"  written  upon 
them,  be  folded  together  again,  and  kept  as  herein  directed. 
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Ballot  rejected.      Sec.  624.     If,  at  any  stage  of  the  canvass,  a  ballot,  not  stating 
c.*'li?j264.       ^^^  what  office  the  person  therein  named  is  voted  for,  is  found  in 
the  box  when  officers  of  diflferent  kinds  are  to  be  elected,  it  is  to  be 
rejected, 
g^jjjg  Sec.  625.     If  a  ballot  be  found  containing  the  names  of  more 

R.a  500.  persons  for  an  office  than  can  be  elected  to  that  office,  and  such 

c.  51, 2  205.  bollot  form  an  excess  above  the  number  voting,  it  shall  be  rejected 
as  to  that  office,  the  cause  of  rejection  being  endorsed  thereon,  and 
disposed  of  as  hereafter  directed  ;  and  if  it  does  not  form  such  ex- 
cess, so  many  of  the  names  first  in  order  as  are  required  shall  be 
counted. 
Tally  list  Sec.  626.     As  a  check  in  counting,  each  clerk  shall  keep  a  tally 

R.  ?  601.  i*  J. 

C.  '51,  g  266.         "S^- 

Effect  of  excess      Sec.  627.     If  the  ballots  for  any  officer  are  found  to  exceed  the 
r!  H98^  number  of  the  voters  in  tlie  poll  lists,  that  fact  shall  be  certified 

c.;5i,j"m^^  with  the  number  of  the  excess  in  the  return,  and  if  it  be  found 
that  the  vote  of  the  precinct  where  the  error  occurred  would 
change  the  result  in  relation  to  a  county  officer,  if  the  person 
elected  were  deprived  of  so  many  votes,  then  the  election  shall  be 
set  aside  as  to  him  in  the  precinct  where  suchjexcess  occurs  and 
a  new  election  ordered  therein,  providing  that  no  person  or  per- 
sons residing  in  another  precinct  at  the  time  of  the  general  election 
shall  be  allowed  to  vote  at  such  special  election;  but  if  the  error 
occur  in  relation  to  a  township  officer,  the  trustees  may  order  a 
new  election  or  not,  in  their  discretion.  If  the  error  be  in  relation 
to  a  district  or  state  officer,  the  error  and  the  number  of  the  ex- 
cess are  to  be  certified  to  the  state  canvassers,  and  if  it  be  found 
that  the  error  would  affect  the  result  as  above,  a  new  vote  shall  be 
ordered  in  the  precinct  where  the  error  happened,  and  the  canvass 
be  suspended  until  such  new  vote  is  taken  and  returned..  When 
there  is  a  tie  vote  and  such  an  excess,  there  shall  be  a  new  election 
as  above  directed. 

The  meaning  of  the  word  "error  "  I  not  order  a  new  election  for  a  county 
as  here  used,  would  be  more  accurate-  |  offic»^r  unless  it  appears  that  there  is 
ly  expressed  by  the  use  of  the  word  I  an  excess  of  ballots  as  to  that  office : 
*•  excess."    The    supervisors    should  |  Rankin  v,  Pitkin^  50-313. 

Return  made  Sec.  628.  A  return  in  writing  shall  be  made  in  each  poll-book, 
oneac  po  getting  forth  in  words  vn-itten  at  length,  the  whole  number  of 
c'li?f'267.  ballots  cast  for  each  officer,  except  those  rejected,  the  name  of 
each  person  voted  for,  and  the  number  of  votes  given  to  each  per- 
son for  each  diflferent  office,  which  return  shall  be  certified  as  cor- 
rect, signed  by  the  judges,  and  attested  by  the  clerks.  Such  re- 
turn shall  be  substantially  as  follows  : 

At  an  election  at  the  house  of ,  in township,  or  in 

....  precinct  of township,  in county,  state  of  Iowa, 

on  the day  of A.  D there  were ballots 

cast  for  the  office  of  (governor)  of  which 

A B had votes. 

C    D had votes. 

(and  in  the  same  manner  for  any  other  officer.) 

A  TRtJB  BETUBN,    L M A 

N O ,>■  Judges  of  the  election. 

P Q J 

'  »p  ' u f  Clerks  of  election. 
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It  is  rot  fatal  to  the  certificate  that 
it  does  not  contain  full  particulars  of 
time  and  place.  The  caption  and  the 
certificate  may  be  taken  together: 
Dishon  t>.  Smith,  10-212. 

While  the  canvassers  cannot  abju- 


dicate upon  the  suflBciency  of  returns, 
where  the  case  comes  into  a  court  of 
justice,  the  court  or  jury  trying  it 
may  go  behind  the  returns  and  even 
behind  the  ballot-box  in  some  cases: 
Ibid. 


Sec.  629.  One  of  the  poll  books  containing  such  return,  with  Disposition  of 
the  register  of  election  attached  thereto,  in  cases  where  such  ^}j^^%o$, 
reoristeris  required  bv  law  shall  be  delivered  to  the  township  clerk,  c.  '^t  gaea 


and  be  by  him  filed  in  his  oflfice.  The  other  poll  book,  with  its  a  e.* 
return,  shall  be  enclosed,  sealed,  superscribed,  and  delivered  by  V^^-  ^  ^^  ^'^' 
one  of  the  judges  of  election  witi»in  two  days  to  the  county  14  Q.  A.  ch.  74. 
auditor,  vfho  shall  file  the  same  in  his  office. 

[The  words  between  **  thereto*'  in  the  second  line  and  "  shall"  in  the  third 
Une  as  they  stand  in  the  original,  are  omitted  in  the  printed  code.] 

Sec.  630.     When  the  result  of  the  election  is  ascertained,  the  J^^*^5  °' 
judges  shall  cause  all  the  ballots,  including  those  rejected,  with  tally  lists. 
the  tally  list,  to  be  placed  in  some  convenient  condition  for  pre-  c'^M  2C9 
servation  and  deposited  with  the  township  clerk,  who  is  to  keep 
tnem  until  the  time  is  passed  which  is  allowed  for  contesting  the 
election  of  any  officer  voted  for. 

Sec.  681.     In  townships  constituting  a  single    precinct,   the  k®'"^*^^^*"- 
judges  of  the  election  shall  certify  the  result  as  to    township  offi-  sh^  c^cere^to 
cors  immediately   after   the   canvass  above  directed;  but  where  *^  *^®'^^^* 
there  are  two  or  more   precincts  in  a  township,  the  trustees  and 
clerk  thereof  shall  meet  on  the  day  after  the  election,  and  canvass 
the  votes  given  for  township  officers  as  shown  by  the  returns  from 
the  precincts. 

Sec.  632.     When  there  is  a  tie  between  two  persons  for  a  town-  Tie  vote  for 
ship   office,  the  clerk  shall  notify  them  to  appear  at  his  office  at  township 
a  given  time  to  determine  the  same  by  lot  before  one  of  the  trus-  r.  p47. 
tees  and  the  clerk,  and  the  certificate  of  election  is  to  be  given  ^•'^^'  <^^^^' 
accordingly.     If  either  party  fail  to  appear  or  to  take  part  in  the 
lot,  the  clerk  shall  draw  for  him. 

Sec.  633.     The  ballots  for  township  officers  having  been  can- ^lerttonoUfy 
vassed,  the   clerk  shall,  within  five   days  thereafter   post   up   in  cere  elect. 
three  public  places  in  the  township  written  notices  containing  the  c.-li^l'sn 
names  of  persons  elected  to  township  offices  at  such  election,  9  G.  a.  ch.  89. 
and  requiring  each  of  them  to  appear  before  the  proper  officer 
and  qualify  according  to  law. 


COtTNTT  canvass. 


Sec.  634. 


If  the  returns  from  all  the  precincts  are  not  made  Returns  not 

-    -     -  -»         .         -        .  .      made. 


to  the  county  auditor  by  the  third  day  after  the  election,  on  the  r.  §505. 
fourth  day  he  shall   send  messenscers  to  obtain   them  from  thoso  C. '51,1270. 

Erecincts  whose  returns  are  wanting,  the  expenses  of  which  shall 
e  paid  out  of  the  county  treasury. 
Sec.  635.     At  their  meeting  on  the  Monday  after  the  general  Supervisore  to 
election,  at  twelve  o'clock  noon,  the  board  of  supervisors  shall  makeabstmcfsi 
open    and   canvass  the  returns  and   make    abstracts,   stating  in  ^'  ^51^;^^* 
words  written  at  length  the  number  of  ballots  cast  in  the  county 
for  each  office,  the  name  of  each  person  voted  for,  and  the  num- 
ber of  votes  given  to  each  person  for  each  different  office. 
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GENEBAL   ELECTION. 


[Title  V. 


Form  of  ab- 
stracts. 
K.  ^  507. 
C.  '51,  §  272. 
UG.A.ch.22, 


Two  abstracts 
made. 
R.  ^  507. 
C.  '51,  't  272. 

Who  elected. 
R.  ^508. 
C.  '51,  a  273. 


Declare  who 
elected. 
R.  g509. 
C.  ^51,  {  275. 


Returns  filed: 
al>8traets  re- 
corded. 
R.  f,  ^  335.  510. 
C.  '51.  g  270. 


(Certificate. 
U.^^  511,  514. 
C.  'li,  §  277, 
•J  G.  A.  ch.  36. 


ley.  id.,  390. 

The  canvassers  may  reject  improper 
returns,  such  as  are  not  properly 
signed,  or  have  not  been  in  the  pro- 
per custody,  or  have  been  mutilated 
or  chansred;  and  after  they  have  de- 
clared the  result  they  may,  by  man- 
damus, be  compelled  to  le-assemole 
and  re- canvass  the  vole  to  correct  a 
mistake  in  improperly  rejecting  re- 
turns: Pnce  r.  Uarned.  l-47cJ;  or 
in  counting  improper  retums:  The 
State  V.  Count}/  Judge^  etc.,  13-189. 


The  action  of  the  board  in  can- 
vassing retums  is  ministeiial  rather 
than  judicial.  Nor  is  there  any  dis- 
cretion to  be  exercised.  The  board 
has  no  authority  to  judge  of  the  val- 
idity of  retums  or  of  votes.  Its  duty 
is  to  receive  the  returns  and  count 
them,  provided  they  are  sufficiently 
proved  to  be  such,  although  irregular. 
( So  held  in  regard  to  the  canvass  of 
votes  at  special  election  as  to  the  re- 
location of  a  county  seat  under  5  G. 
A.,  ch.  46):  The  State  v.  County 
Judge,  etc,  7-186;  The  State  v.  Bat- 

Sec.  636.  The  abstract  of  the  votes  for  each  of  the  "following 
classes  shall  be  made  on  a  different  sheet: 

1.  Governor  and  lieutenant-governor; 

2.  Ail  state  officers  not  otherwise  provided  for; 

3.  Representatives  in  congress; 

4.  Senators  and  representatives  in  the  general  assembly  from 
the  county  alone; 

5.  Senators  and  representatives  in  the  general  assembly  by 
districts  comprising  more  than  one  county; 

0.  Judges  of  the  district  court,  district  attorneys,  and  judges 
of  the  circuit  court; 

7.     County  officers. 

Sec.  037.  Two  abstracts  of  all  the  votes  cast  for  any  state  or 
judicial  district  officer  shall  be  made,  and  one  forwarded  to  the 
secretary  of  state,  and  the  other  filed  by  the  county  auditor. 

Sec.  638.  The  person  having  the  greatest  number  of  votes  for 
any  office  is  to  be  declared  elected. 


Mandamus  is  the  proper  remedy  to 
compel  the  canvassers  to  declare 
elected  and  certify  to  the  election  of 


the  party  receiving  the  highest  num- 
ber of  votes:  Bradfield  v.  Wart,  36- 
291. 


Sec.  639.  Each  abstract  of  the  votes  for  such  officers  as  the 
county  alone  elects,  shall  contain  a  declaration  of  whom  the  can- 
vassers determine  to  be  elected,  except  when  two  or  more  persons 
receive  an  equal  and  the  greatest  number  of  votes. 

See  note  to  preceding  section. 

Sec.  640.  When  the  canvass  is  concluded,  the  board  shall 
deliver  the  original  returns  to  the  auditor  to  be  filed  in  his  office, 
and  shall  cause  each  of  the  abstracts  mentioned  in  the  preceding 
section  to  be  recorded  in  a  book  to  be  kept  for  recording  the 
result  of  county  elections,  and  to  be  called  the  "election  book." 

Sec.  641.  When  any  person  thus  elected  has  appeared  and 
given  bond,  and  taken  the  oath  of  office  as  directed  in  this  title, 
there  shall  be  delivered  him  a  certificate  of  election,  under  the 
official  seal  of  the  county,  in  substance  as  follows: 

State  of  Iowa,  \ 
County.      \ 

At  an  election  holden  in  said  county  on. . . .  day  of  . . . .,  A.  D., 
. . . . ,  A.  B.  was  elected  to  the  office  of  ....  of  the  said  county, 
for  the  term  of  two  years  from  the  first  Monday  of  January,  A.  D. 
. . . . ,  (or  if  he  was  elected  to  fill  a  vacancy,  say  for  the  residue  of 
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the  term  ending  on  the  ....  day  of  . . . . ,  A.  D.,  ....,)  ^^^  un- 
til his  successor  is  elected  and  qualified,  and  he  has  qualified  by 
giving  bond  and  taking  the  oath  of  office  as  required  by  law. 

[l.  s.]  a.  B. 

President  of  thd  board  of  canvassers. 

Witness:  E.  F.,  county  auditor. 

"NVliich  certificate  shall  be  presumptive  evidence  of  his  election 
and  qualification. 

Sec.  642.     The  certificates  of  senators  and  representatives  in  of  senntoTs 
the  general  assembly  may  vary  from  the  foregoing  according  to  *^|^^ ':^r»re- 
the  nature  of  the  case,  and  the  requirements  of  law,  and  shall  be  R.  <?  m2. 
made  out  in  duplicate,  one  copy  to  be  forwarded  to  the  secretary  ^*  '^^'  ^  ^^ 
of  state,  and  the  other  to  be  delivered  to  the  member  on  request. 

Sec.  04:3.     When  two  or  more  persons  receive  an  equal  and  the  Tic  vote, 
highest  number  of  votes  for  an  office  to  be  filled  by  the  county  c.*'6i,'i2Si. 
alone,  the  auditor  shall  issue  a  notice  to  such  persons  of  such  tie 
vote  and  require  them  to  appear  at  his  office  on  a  day  named  in 
the  notice,  witliin  twenty  days  from  the  election  day,  and  deter- 
mine by  lot  wliich  of  them  is  to  be  declared  elected. 

Sec.  644.     The  county  auditor  shall  notify  the  board  of  can-  Lot. 
vassers,  or,  in  case  of  their  absence  or  inability,  the  recorder  and  c"  .61^1282. 
sheriff,  of  such  lot  and  on  the  day  fixed,  the  parties  interested,  or    '     '      "" 
such   of  them  as   may  appear,  shall  determine,  by  a  lot  fairly 
arranged   by  the  three  officers,  which  of  tliem   is  to  be  declared 
elected  ;  and  the  three  officers  shall  certify  such  lot  and  its  result 
under  their  official  names  and  the  seal  of  the  county,  to  be  affixed 
by  the  county  auditor,  and  the  certificate  shall  be  recorded  in  the 
election  book,  and  the  auditor  shall  deliver  to  the  person  elected 
his  certificate  of  election  on  the  terras  prescribed  in  this  chapter. 

Sec.  645.     Within  ten  days  after  the  election  day,  the  county  Abstracts  for 
auditor  shall  envelope  and  seal  up  by  itself,  one  of  the  abstracts  fSte  officers 
of  votes  for  governor  and  lieutenant-governor,  and  endorse  upon  gi|  ^^h^^ 
it  in  substance  "  abstract  of  votes  for  governor  and  lieutenant-    *     ' 
governor,  from  county,"  and  address  it  to  the  speaker  of  the 

house  of  representatives.  The  abstract  of  votes  for  other  state  of- 
ficers, and  for  such  district  officers  as  are  to  be  returned  to  the 
secretary's  office,  are  to  be  enveloped,  sealed,  and  indorsed  in  like 
manner,  and  directed  to  the  secretary  of  state.  The  several  pack- 
ages shall  then  be  placed  in  one  envelope  and  transmitted  to  the 
secretary  by  mail. 

Sec.  646.     When  a  senator  or  representative  in  the  general  as-  fot  senator  or 
sembly  is  elected  by  a  district  composed  of  more  than  one  county,  eiect^db^Tmore 
the   board  of  county  canvassers  shall,  at  the  time  of  canvassing  than  one 
the  vote  of  the  county,  make  and  certify  an  abstract  of  the  votes  So"  a",  ch.29, 
cast  in  their  county  for  such  office,  similar  to  the  abstract  required  ilU^ 
by  section  six  hundred  and  thirty-six  of  this  chapter,  and  the  audi- 
tor shall  seal  up,  direct,  and  transmit  such  abstract  to  the  secre- 
tary of  state  as  provided  in  section  six  hundred  and  forty-five  of 
this   chapter.     He  shall   also  transmit  a  similar  abstract  to   the 
county  auditor  of  each  other  county  in  the  district,  who  shall  file 
the  same  in  his  office. 

Sec.  647.   The  board  of  state  canvassers  shall  open  the  abstracts  Duty  of  stnte 
transmitted  to  the  secretary  of  state,  as  provided    by  the  last  g^me^la"' 
section,  and  canvass  the   votes  therein   returned  at  the  time  of " 
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OEKEBAL  ELECmON. 


[Title  V. 


Make  certlfl- 

cutc. 
Same,  g  4. 


canvassing  the  state  vote,  or  at  such  other  tirae  as  they  may 
fix,  and  in  all  cases  at  least  twenty  days  prior  to  the  time  fixed  by 
law  for  the  meeting  of  the  next  general  assembly;  and  in  case  of  a 
special  election,  within  five  days  after  the  receipt  of  such  abstracts, 
and  shall  immediately  make  out,  certify,  and  transmit  by  mail  to 
the  county  auditor  of  each  county  in  such  district,  to  be  by  him 
filed  in  his  office,  an  abstract  of  such  canvass  similar  to  the 
abstract  required  by  section  six  hundred  and  forty-five  of  this 
chapter. 

Sec.  648.  They  shall,  also,  make  and  sign  a  certificate  showing 
who  is  elected  to  the  office  of  senator  or  representative  in  such 
district,  designating  it  by  its  number  and  similar  to  the  certificate 
required  by  section  six  hundred  and  fifty-five  of  this  chapter, 
and  the  secretary  of  state  shall  deliver  it  to  the  person  appearing 
by  it  to  be  elected  to  such  office  on  his  demanding  it. 


STATE  CANVASS. 


Returns:  mes- 
senger sent 
R.  (?  519. 
C.  '61, 1  285. 


Abstracts 
opened. 
Iv.  {>  rviO. 
C. '51.8286. 


Who  const!' 

tutea. 
K.^521. 
C.  '51.  8  287. 


Time  of. 
R.  <>  522. 
C.  'ol,  8  288. 


Mnkc  ab- 

I..  (J  0J3. 
C.  ol,  t  281 


Record  of  can- 

vnss. 

R.  ^  524. 

O.  '51,  i  290. 

Certificate. 

R.  i)  525. 

C.  '51,  8  29L 


Sec.  G49.  If  the  abstracts  from  any  county  are  not  received  at 
the  office  of  the  secretary  of  state  by  the  fourth  Monday  after  the 
day  of  election,  the  secretary  is  authorized  to  send  a  messenger 
to  the  auditor  of  such  county,  who  shall  furnish  such  messenger 
with"  the  abstracts,  or,  if  they  have  been  sent,  with  a  copy  of  them, 
and  he  shall  return  them  to  the  secretary  without  delay. 

Sec.  ^350.  The  abstracts,  when  received  by  the  secretary,  shall 
be  kept  in  his  office  unopened  until  the  day  appointed  for  opening 
them,  and  shall  be  ope:ied  only  in  the  presence  of  the  board  of 
canvassers. 

Sec.  651.  The  executive  council  constitute  a  board  of  canvass- 
ers for  the  state,  but  no  member  thereof  shall  take  part  in  can- 
vassing the  votes  for  any  office,  for  which  he  himself  is  a  candi- 
date. 

Sec.  ^52.  On  the  Thursday  following  the  fourth  Monday  after 
the  day  of  election,  the  board  of  state  canvassers  shall  open  and 
examine  the  returns  if  they  are  received  from  all  the  counties,  and 
if  not  all  received,  they  may  adjourn,  not  exceeding  twenty  days, 
for  the  purpose  of  obtaining  the  returns  from  all  the  counties,  and 
when  these  are  received  shall  proceed  with  the  canvass. 

Sec.  653.  They  shall  make  an  abstract  stating  the  number  of 
ballots  cast  for  each  office,  the  names  of  all  the  persons  voted  for, 
for  what  office  they  respectively  received  the  votes,  and  the  num- 
ber of  votes  each  received,  in  words  at  length,  and  stating  whom 
they  declare  to  be  elected  to  each  office;  which  abstract  shall  be 
signed  by  the  canvassers  in  their'  official  capacity,  and  as  state 
canvassers,  and  have  the  seal  of  the  state  affixed. 

[The  word  **  each  '*  in  the  fifth  line,  as  it  stands  in  the  original,  is  '*  the  " 
in  the  printed  code.] 

Sec.  654.  The  secretary  shall  record  the  abstract  in  a  book  to 
be  kept  by  him  for  recording  the  result  of  state  elections,  and  to 
be  called  the  election  book,  and  also  file  the  abstract. 

Sec.  655.  A  certificate  shall  be  prepared  for  each  person 
elected,  in  substance  as  follows  : 
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State  op  Iowa. 

At  an  election  holden  on  the day  of A.  B.  was 

elected  to  the  oflSce  of of  said  state,  for  the  term  of 

years  from  the  first  Monday,  (or  day,  as  the  case  may  be)  of 
January,  A.  D ,  (or,  if  to  fill  a  vacancy,  say,  for  the  resi- 
due of  the  term  ending  on  the day  of A.  D ) 

Given  at  Des  Moines,  this  ....  day  of A.  D 

Which  certificate  shall  be  signed  by  the  governor,  if  present,  if 
not  by  the  secretary,  with  the  seal  of  the  state  affixed  in  either 
case,  and  be  attested  by  the  other  canvassers,  but  in  the  absence 
of  the  governor  the  secretary's  certificate  shall  be  signed  by  the 
auditor. 

Sec.  656.     Such  certificate  shall  be  delivered    to   the  person  ^""®'. 
elected  when  he  has  qualified  as  provided  in  chapter  five  of  this  c'^i!  2*202. 
title. 

Skc.  657.     The  governor  shall  cause  the  persons  elected  to  be  Notice, 
not.fied  thereof  immediately,  either  by  mail  or  by  a  sheriff  or  con-  c^^iflm 
stable,  who  shall  return  his  doings  to  the  secretary's  office. 

Sec.  65^.     The  certificate  of  the  election  of  a  representative  ^fJJ^^^*^® 
in  congress  shall  be  signed  by  the  governor,  with  the  seal  of  the  R.  >  m 
state  affixed,  and  be  countersigned  by  the  secretary  of  state,  and  ^'  ^^'  *  ^**^ 
the  governor  shall  cause  it  to  be  delivered  to  the  person  elected. 


OHAPTEE  4. 

OF  ELECTORS  OF  PRESIDENT  AND  VICE-PRESIDENT. 

Section.  659.     On  the  Tuesday  next  after  the  first  Monday  in  Election  of. 
the  month  of  November,  in  the  year  eighteen  hundred  and  sev-  c.*»li!f|30i- 
enty-six,  and  every  four  years  thereafter,  or  on  such  days  as  the 
congress  of  the  United  States  may  direct,  a  poll  shall  be  opened 
iij  each  precinct  for  the  election  of  electors  of  president  and  vice- 
president  of  the  United  States. 

See  U.  S.  Const.  Art.  II,  §  1. 

Sec  660.     The  names  of  all  the  electors  to  be  chosen  shall  be  2*^9^ 
written  or  printed  on  each  ballot,  and  each  ballot  shall  contain  the  c.  'si.gaoz 
name  of  at  least  one  inhabitant  of  each  congressional  district  into 
which  the  state  may  be  divided,  and  against  the  name  of  each 
j)erson  shall  be  desio^nated  the  number  of  the  congressional  dis- 
trict to  which  he  belongs.  . 
[As  amended,  allowing  names  on  ballot  to  be  printed,  16th  G.  A.,  ch.  23.] 

Sec  661.  This  election  shall  be  conducted,  and  the  returns  Condncted. 
made,  as  directed  in  relation  to  the  election  of  state  officers  and  c." 4m  803- 
representatives  in  congress,  except  as  herein  otherwise  expressed. 

Sec  662.     The  board  of  county  canvassers  shall  examine  the  Duty  of  county 
returns,  make,  sign,  envelope,  and  seal  up  the  abstracts,  and 
endorse  and  direct  them  as  provided  in  other  cases,  and  the  county 
auditor  shall  transmit  them  to  the  secretary  of  state  by  mail.     In 
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QUALIFICATION  FOE  OFFICE. 


[Title  V. 


Time  of  state 
rnnvass. 
K.iJ.MO. 
C.  '51,  I  300. 


hnme. 
H.  i  Ml, 
C.  '51, 1  2m, 


Certificate. 
H.  ?  M2. 
C.  '51, 2  308. 


Time  of  meet- 
in;;:  vacancies. 
K.  M3. 
C. '51,?  309. 


Notice. 
R.  <>  ;>i4. 
C.  '51,  §  310. 
Klection. 
H.  ?  M5. 
C.  'i)l,  ^  311. 


Compensation. 

R.i546. 

C.  ^1. 1  312. 


case  of  his  failure  so  to  do,  or  if  they  are  not  received  by  the 
secretary  of  state  within  fifteen  days  after  the  election,  he  may 
send  a  special  messenger  for  them  as  in  other  cases. 

Sec.  663.  On  the  twentieth  day  after  the  day  of  election,  or 
before  that  time,  if  the  returns  are  received  from  all  the  counties, 
the  board  of  state  canvassers  shall  open  and  examine  the  returns 
and  make  an  abstract  as  directed  in  regard  to  the  ffeneral  elections, 
which  shall  be  recorded  by  the  secretary  in  the  election  book. 

Sec.  664.  The  canvass  shall  be  public,  and  in  canvassing  the 
returns,  the  persons  having  the  greatest  number  of  voters  are  to 
be  declared  elected;  and  if  more  than  the  requisite  number  of  per- 
sons are  found  to  have  the  greatest  and  an  equal  number  of  votes, 
the  election  of  one  of  them  shall  be  determined  by  lot,  to  be  drawn 
by  the  governor  in  the  presence  of  the  other  canvassers. 

[The  word  **an/*  as  it  stands  in  the  original,  and  here  before  "equal*' 
in  the  fourth  line,  is  omitted  in  the  printed  code.] 

Sec.  665.  The  governor  shall  issue  a  certificate  of  election 
under  his  hand  and  the  seal  of  the  state,  and  cause  it  to  be  served 
on  each  person  elected,  notifying  him  to  attend  at  the  seat  of  gov- 
ernment at  noon  of  the  Tuesday  preceding  the  first  Wednesday 
of  December  next  after  his  election,  and  report  himself  to  the 
governor  as  in  attendance. 

Sec.  666.  The  electors  so  attending  shall  meet  at  noon  of  the 
said  Tuesday,  and  the  governor  shall  provide  t!)em  a  list  of  all 
the  electors,  and  in  case  of  the  absence  of  any  elector,  or,  if  the 
proper  number  of  electors  shall  for  any  cause  be  deficient,  those 
present  shall  forthwith  elect  from  the  citizens  of  the  state  so  many 
persons  as  will  supply  the  deficiency. 

Sec.  667.  Such  choice  being  certified  to  the  governor,  he  shall 
cause  the  person  chosen  to  be  notified  immediate! v. 

Sec.  668.  The  college  of  electors  being  full,  stall  meet  at  the 
capitol  at  noon  of  the  said  first  Wednesday  of  December,  and 
proceed  to  the  election  in  conformity  with  the  constitution  of  the 
United  States. 

Sec.  669.  The  electors  shall  receive  a  compensation  of  five 
dollars  for  every  day's  attendance,  and  the  same  mileage  as  mem- 
bers of  the  general  assembly.  • 


CHAPTER  5. 


OF  QUALIFICATION  FOR  OFFICE. 


Must  qualify. 
R.  iJ  Ml). 
C.  '51,  i  319. 


Section  670.     No  civil  officer  shall  enter  on  the  duties  of  his 
office  until  he  has  qualified  himself  as  required  in  this  chapter. 
See  Const,  Art.  11,  §  5. 

Sec.  671.     The  governor  and  lieutenant-governor,  by  taking  an 

Governor  and   Oath  in  the  presence  of  the  general  assembly  in   convention  as- 

emor."**^^^^^  sembled,  administered  by  a  judge  of  the  supreme  court,  to  the 

5-.?^^'^w^        effect  that  he  will  support  the  constitution  ot  the  United  States 
C.  51,  i  330.  *^^ 


Digitized  by 


Google 


ChaF.  5.]  QUALIFICATION   FOB  OFFICE.  ^  171 

and  the  constitution  of  the  state  of  Iowa,  and  will  faithfully,  im- 
partially, and  to  the  best  of  his  knowledge  and  ability,  discharge 
the  duties  incumbent  upon  him  as  governor,  or  lieutenant-gover- 
nor, of  this  state. 

Sec.  G72.    Members  of  the  general  assembly,  by  taking  the  oath  5^en'SS"a2fem. 
prescribed  for  them  in  the  third  article  of  the  constitution.  |iy- 

Sec.  673.     The   jud<res  of    the   supreme,  district,  and   circuit  c." 'ui, §321. 
courts,  by  taking  and  subscribing  an  oath  in  writing  to  the  eflFect  j^^ 
that  they  will  support  the  constitution  of  the  United  States  and  r.   552. 
that  of  the  state  of  Iowa,  and  that,  without  fear,  favor,  affection,  90?  a!  ^172, 
or  hope  of  reward,  they  will,  to  the  best  of  their  knowledp^e  and  2  7gL 
ability,  administer  justice  according  to  the  law  equally  to  the  rich 
and  the  poor,  and,  unless  elected  by  the  people,  shall  be  commis- 
sioned by  the  governor. 

Sec.  074.     County  supervisors  and  township  tnwtees,  with  the  who  to  give 
officers  already  named  in  this  chapter,  are  not  required  to  give  ^^  v^J^]"^  ^^ 
l.ond.     All  other  civil  officers  elected  by  the  people,  with  those  c. '61,  g  g 32:>-4. 
specified  hereafter  in  this  chapter,  are  required  to  give  bond  with 
a  condition  in  substance  as  follows: 

That  as (naming  the  office)  in township,  county 

(or  state  of  lo\*^a)  he  will  render  a  true  account  of  hjs  office  and 
of  his  doings  therein  to  the  proper  authority  when  required 
thereby  or  by  law  ;  that  he  will  promptly  pay  over  to  the  person 
or  officer  entitled  thereto,  all  money  which  may  come  into  his 
hands  by  virtue  of  his  office  ;  that  he  will  promptly  account  for 
all  balances  of  money  remaining  in  his  hands  at  the  termination 
of  his  office  ;  that  he  will  exercise  all  reasonable  diligence  and  care 
in  the  preservation  and  lawful  disposal  of  all  money,  books,  papers, 
securities,  or  other  property  appertaining  to  his  said  office,  and  de- 
liver them  to  his  successor  or  to  any  other  person  authorized  to 
receive  the  same  ;  and  that  he  will  faithfully  and  impartially, 
without  fear,  favor,  fraud  or  oppression,  discharge  all  duties  now 
or  hereafter  required  of  his  office  by  law. 

he  is  elected.  If  he  hold  over  after 
such  term  until  his  successor  is  qual- 
itied,  or  it'  he  be  re-elected  but  fail  to 
qualify  anew,  they  are  not  liable: 
County  of  Wapello  v.  Bighamj  10-^39. 

The  sureties  of  a  sheriif  are  liable 
for  trespass  committed  by  him  in  at- 
tempting to  discharge  the  duties  of 
his  office:  Charles  t>,  HaskinSf  11- 
329. 

A  constable  and  sureties  held  lia- 
ble, on  his  official  bond,  tor  damages 
resulting  from  an  unauthorized  sale 
by  him  of  property  exempt  trom  exe- 
cution:   Sirunk  v,  Ockeltree,  11-158. 


The  county  treasurer  is  only  held 
to  a  reasonable  degree  of  cai'e  and 
diligence,  and  if  notwithstanding 
such  care,  moneys  of  the  county  are 
stolen  from  him,  he  is  not  liable: 
Ross  V.  Hatch,  5-149. 

But  where  a  county  treasurer  de- 
posits the  county  funds  in  a  bank,  by 
the  failure  of  which  they  were  lost, 
?ield,  that  he  was  liable  therefor,  al- 
thouorh  no  suitable  place  was  in  fact 
provided  by  the  county  for  keepincr 
the  iunds :    Lowry  v.  Polk  Co.,  51-50. 

Sureties  on  the  county  treasurer's 
bond  are  only  liable  for  any  default 
occurring  during  the  time  for  which 

Sec.  675.  Every  civil  officer  who  is  required  to  give  bond,  shall  Oath. 
take  and  subscribe  on  the  back  of  his  bond,  or  on  a  paper  attached  c.'5M*33i. 
thereto,  to  be  certified  by  the  officer  administering  it,  an  oath  that 
he  will  support  the  constitution  of  the  United  States  and  that  of 
the  state  of  Iowa,  and  that  to  the  best  of  his  knowledge  and  abil- 
ity lie  will  perform  all  the  duties  of  the  office  of  (naming  it)  as 
provided  by  the  condition  of  his  bond  within  written. 
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Sec.  676.     The  oath  of  office  provided  by  article  eleven  of  the 
Same.  constitution  for  all  civil  officers  not  otherwise  expressly  provided 

c' in* 332.       ^^^^  ^^^  ^®  substantially  in  the  following  form:     I, , 

do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  state  of  Iowa,  and  that 
1  will  faithfully  and  impartially,  to  the  best  of  my  ability,  dis- 
charge all  the  duties  of  the  office  of (naming  it)  in 

(naming  the  township,  county,  district,  or  state,  as 

the  case  may  be),  as  now  or  hereafter  required  by  law. 

Sec.  677.     The  bonds  of  state  and   district  officers   shall   be 
Bonds.  given  to  the  state,  those  of  county  and  township  officers  to  the 

a  4m  325.       county, 


Wheth'^r  the  State  can  maintain  an 
action  on  the  county  treasurer's  bond, 
ottcere:  The  titate  v,  Henderson,  ^y- 
242. 

The  members  of  the  board  of  super- 
visors are  not  liable  for  damages  re- 
sulting from  the  approval  of  msutfi- 


cient  bond,  when  their  action  results 
from  an  honest  mistake  or  error  of 
judgment,  whether  of  law  or  fact,  but 
they  are  personally  liable  for  neglect, 
carelessness  and  official  misconduct  in 
such  matters:  Wasson  v,  Mitchell^ 
18-153. 


Sec.  678.     The  bond  of  the  secretary  of  state  shall  be  in  the 
H^Tf  128  135.    P^"^^  sura  of  not  less  than  five  thousand  dollars.    • 
m,  377, 556, 557.      Of  the  auditor  of  state,  in  the  sum  of  not  less  than  ten  thousand 


'^la^Vl^l:'- dollars. 


lOG.A.ch.22, 

^•h'r>9*f5  ^^'       ^^  ^®  treasurer  of  state,  in  the  sum  of  not  less  than  three  hun- 
12  0.  A.  ch.  160,  dred  thousand  dollars. 

^  ^  Of  the  state  printer,  in  the  sura  of  not  less  than  five  thousand 

dollars. 

Of  the  state  binder,  in  the  sum  of  not  less  ;^an  two  thousand 
dollars. 

Of  the  attorney-general,  in  the  sum  of  not  less  than  ten  thou- 
sand dollars. 

Of  the  register  of  the  state  land  office,  in  the  sura  of  not  less 
than  five  thousand  dollars. 

Of  the  reporter  of  the  suprerae  court,  in  the  sum  of  not  less 
than  ten  thousand  dollars. 

Of  the  clerk  of  the  suprerae  court,  in  the  sura  of  not  less  than 
ten  thousand  dollars. 

Of  each  district  attoiney,  in  the  sum  of  not  less  than  ten  thou- 
sand dollars. 

Of  the  superintendent  of  public  instruction,  in  the  sura  of  not 
less  than  two  thousand  dollars. 

The  bonds  of  county  treasurers,  clerks  of  the  district  and  cir- 
cuit courts,  county  recorders,  coroners,  county  surveyors,  township 
assessors,  auditors,  county  superintendents,  sheriifs,  and  of  justices 
of  the  peace  and  constables,  shall  each  be  in  a  penal  sura  to  be 
fixed  by  the  board  of  supervisors;    but  those  of  the  treasurer, 
clerks  of  the  district  and  circuit  courts,  auditors,  and  sheriflfs,  shall 
not  be  in  a  less  sura  than  five  thousand  dollars  each,  and  those  of 
justices  and  constables,  not  less  than  five  hundred  dollars  each. 
Sec.  679.     Every  official  bond  shall   be  given  with  at  least  two 
Number  of       Sureties,  and  all  sureties  shall  be  freeholders  within  the  state;  the 
R^I^M*35  165    bonds  of  the  state  printer  and  binder  shall  be  given  with  at  least 
658, 559.   '     '  three  sureties,  and  those  of  the  treasurer  of  state  and  each  county 
c.  '51,  J  2  328-9.  treasurer  with  at  least  four  sureties. 
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Sbc.  680.     The  bonds  of  state  oflSoers  must  be  approved  by  the  Appmvniof 
governor  before  being  filed ;  those  of  district  attorneys,  by  the  ^"^"^^77.  r^. 
district  judges  of  their  respective  districts;  those  of  county  officers  <;.  '•■>i.^  •»•/<». 
and  township  clerk,  by  the  board  of  supervisors,  and  of  township  ch.27,  g •:. 
officers,  by  the  township  clerk.     The  approval  shall  in  all  cases  be 
endorsed  upon  the  bond  and  signed  by  the  officer  approving,  or 
the  president  of  the  board.     But  in  case  the  board  of  supervisors 
should  decide  that  a  bond  which  is  to  be  approved  by  them  is 
insufficient,  or  such  bond  is  not  approved  the  first  day  of  the  ses- 
sion, then  a  reasonable  time,  not  to  exceed  ^ve  days,  is  to  be 
allowed  the  officer  elect  to  supply  a  sufficient  bond,  or  to  approve 
the  same. 

Sec.  681.  If  the  board  of  supervisors  refuse  or  neglect  to  ap-  ??J*^\ 
prove  the  bond  of  any  county  officer  elect,  he  may  present  the 
same  for  approval  to  the  judge  of  the  circuit  court,  who  shall  fix 
a  day  for  the  hearing.  Notice  of  such  hearing  shall  be  served 
upon  the  board  of  supervisors  as  provided  by  law  for  the  service 
of  original  notice ;  and  due  proof  of  such  service  being  made  to 
the  judge  at  the  time  fixed,  he  shall,  unless  good  cause  for  post- 
ponement be  shown,  proceed  to  hear  and  determine  the  sufficiency 
of  the  bond,  and,  if  satisfied  that  the  same  is  sufficient,  he  shall 
approve  the  same,  and  such  approval  shall  have  the  same  force 
and  efi^ect  as  an  approval  by  the  board  of  supervisors  at  the  time 
the  same  was  presented  to  them  for  approval,  would  have  had. 

Sec.  682.    The   bonds  and  oaths  of  state  officers  shall  be  filed  state  officers 
in  the  office  of  the  secretary  of  state,  except  those  of  the  secre-  corded. 
tary,  which  shall  be  filed  ind  recorded  in  the  office  of  the  auditor  ;  ?-.?/*^l  .,.>., 
those  of   county  and  township    officers  in  the  county  auditor's  Ex.  s.  y  g.  a. 
office,  except  those  of  the  county  auditor,  which  shall  be  kept  in  12*0' a. eh. 
the  county  treasurer's  office,  and  those  of  justices  of  the  peace,  160,^4.^. 
which  shall  be  filed  by  the  auditor  in  the  office  of  the  clerk  of  the 
district  court,  after  the  same  have  been  approved  and  recorded. 

Sec.  683.     The  auditor  of  each  county  shall  keep  in  his  office  same.of  county 
a  book  to  be  known  as  the  record  book  of  officers'  bonds,  and  9^^*^^'^^,,,  05 
record  in  said  book,  the  official  bonds  of  all  county  officers,  includ-  i  1/2,*  4.  ' 
ing  justices  of  the  peace  and  constables,  filed  in  his  county;   and 
also  keep  an  index  to  said  book,  in  which,  under  the  title  of 
each  office,  shall    be  entered  the  names  of  each  principal  and  his 
sureties,  and  the  date  of  the  filing  of  the  bond. 

Sec.  684.  Any  county  officer  who  shall  enter  upon  the  discharge  penalty. 
of  the  duties  of  his  office,  without  first  having  caused  his  official 
bond  to  be  recorded,  shall  forfeit  to  the  county  of  which  he  is  an 
officer,  the  sum  of  five  dollars  for  each  official  act  by  him  per- 
formed prior  to  the  recording  of  said  bond,  and  the  chairman  of 
the  board  of  supervisors  of  each  county  is  hereby  required  to 
bring  suit  for,  or  collect  such  penalty  in  the  name  of  his  county; 
and  it  shall  be  considered  a  misdemeanor  for  any  officer  who  is 
required  to  give  bond  to  act  in  such  official  capacity  without  giv- 
ing such  bond  as  is  provided  by  law,  and  he  shall  be  liable  to  a 
fine  for  an  amount  not  exceeding  the  amount  of  the  bond  required 
of  him. 

Sec.  685.  The  governor  and  lieutenant-governor  shall  qualify  When  governor 
within  ten  days  after  the  result  of  the  election  shall  be  declared  goyemor  shall 
by  the  general  assembly;    judges  of   the  supreme,  district,  and  ^f^ 
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COXTESTINO    ELECTIONS. 


[Title  V. 


Refusal  to 
Bcn'e. 

C.  'ol,  g  3*1. 

Election  con- 
tesied. 
K.  g565. 
C. '.)l,g335. 
10  G.  A.  ch.  »4, 
^  4. 


circuit  courts,  by  the  first  day  of  January  following  their  election; 
and  all  other  officers  by  the  first  Monday  of  January  following 
their  election. 

Sec.  686.  A  failure  to  qualify  within  the  time  prescribed  shall 
be  deemed  a  refusal  to  serve. 

Sec.  687.  When  any  election  is  contested,  the  person  elected 
shall  have  twenty  days  in  which  to  qualify  after  the  day  of  the 
decision. 

Sec.  688.  The  bonds  of  officers  shall  be  construed  to  cover 
duties  required  by  law  subsequent  to  giving  them. 

his  rlcfanlt  in  the  manaerement  of  that 
fund :  County  of  Mahaska  v.  Ingalls. 
14-170. 


E  fleet  of  bonds. 

KJ5GG.  Where  subsequently  to  the  giving: 

c.  'oi,  §336.       Qf  g^  treasurer's  bond,  he  was  by  law 

made  custodian  of  the  school  fund, 

heldt  that  his  sureties  were  liable  for 


None  void. 
U.  g  5C7. 
C.  'ol,  i  337. 


Bond  not  ap- 
])roved  until  all 


Sec.  689.  No  official  bond  shall  be  void  for  want  of  compli- 
ance with  the  statute,  but  it  shall  be  valid  in  law  for  the  matter 
contained  therein. 

A  bond  which  is  not  ffood  as  a  I  a  bond  at  common  law:  The  State  v, 
statutory  obligation,  may  be  good  as  |  Fredericks,  8-553. 

Sec.  690.  When  the  incumbent  of  an  office  is  re-elected,  he 
shall  qualify  as  above  directed  ;  but  when  the  re-elected  officer 
jnibUc^proiJerty  has  had  public  funds  or  property  in  his  control,  under  color  of  his 
limiiSVor  offic<^9  h^^  bond  shall  not  be  approved  until  he  has  produced  and 
fully  accounted  for  such  funds  and  property  to  the  proper  person 
to  whom  he  should  account  therefor  ;  and  the  officer  or  board  ap- 
proving the  bond  shall  endorse  upon  th<  bond  before  its  approval 
the  fact  that  the  said  officer  has  fully  accounted  for  and  produced 
all  funds  and  property  before  that  time  under  his  control  as  such 
officer  ;  and  when  it  is  ascertained  that  the  incumbent  holds  over 
another  term  by  reason  of  the  non-election  of  a  successor,  or  for 
the  neglect  or  refusal  of  the  successor  to  quali'y,  he  shall  qualify 
anew  within  a  time  to  be  fixed  by  the  officer  who  approves  of  the 
bonds  of  such  officers.  * 


li.  j!  'm. 

C.  'Jl,  J 


An  officer  holding  over  after  re- 
el ction  and  failinj?  to  file  a  new  bond, 
is  still  an  officer  de  facto,  and  not  a 
person  falsely  assummg  to  bo  an  offi- 
cer under  §  ^962,  at  least  until  his 
office  is  declared  vacant:  The  State  v. 


Bates,  2:^96. 

As  to  liability  of  sureties  upon  the 
original  bond  of  an  offic^T  hoKling 
over  after  the  expiration  of  his  term, 
see  note  to  §  674. 


Sec.  691.  Any  person  temporarily  anpointed  to  fill  an  office 
Temporary  offi-  during  the  incapacity  or  suspension  of  the  regular  incumbent, 
^^*  shall  qualify  in  the  manner  required  by  this  chapter  for  the  office 

so  to  be  filled. 


CHAPTER  G. 

OP  CONTESTING  ELECTIONS. 

fo^  what '  ^^        Section  692.  The  election  of  any  person  to  a  county  office  may 
S!tT6C9.  571.    be  contested  by  any  elector  of  the  county: 

C.*^51,  H33«. 


Digitized  by 


Google 


Chap.  6.]  contesting  elections.  ^       175 

1.  When  mal-conduct,  fraud,  or  corruption  on  the  part  of  the 
judges  of  election  in  any  precinct,  or  of  any  board  of  canvassers, 
or  any  member  of  either  board,  sufficient  to  change  the  result; 

2.  "  When  the  incumbent  was  not  eligible  to  the  office  at  the 
time  of  the  election; 

3.  When  the  incumbent  has  been  duly  convicted  of  an  infa- 
mous crime  before  the  election,  and  the  judgment  has  not  been 
reversed,  annulled,  or  set  aside,  nor  the  incumbent  pardoned  at 
the  time  of  the  election; 

4.  When  the  incumbent  has  given  or  offered  to  any  elector,  or 
any  judge,  clerk,  or  canvasser  of  the  election,  any  bribe  or  reward 
in  money,  property,  or  thing  of  value  for  the  purpose  of  procur- 
ing his  election; 

5.  When  illegal  vdtes  have  been  received  or  legal  votes  re- 
jected at  the  polls  sufficient  to  change  the  result; 

6.  For  any  error  in  any  board  of  canvassers  in  counting  the 
votes,  or  in  declaring  the  result  of  the  election  if  the  error  would 
affect  the  result; 

7.  For  any  other  cause  which  shows  that  another  was  the  person 
legally  elected. 

I  The  word  **  when/*  at  (he  beginning  of  the  first  subdivision,  is  **for  "  in 
the  corresponding  section  of  the  Revision  and  in  the  bill  as  reported  by  <he 
code  commissioners.    The  change  to  *'  when  "  was  doubtless  an  ovei-sigbt.l 

Sec.  693.     The  term  "incumbent"  in  this  chapter,  means  the  r.  11570. 
person  whom  the  canvassers  declared  elected.  C-  '^i,  l  ^0. 

Sec.  694.     When  the  misconduct  complained  of  is  on   the  part  ?amc. 
of  the  judges  of  election  in  a  precinct,  it  shall  not  be  held  sufficient  c'li''?  ai> 
to  set  aside  the  election,  unless  the  rejection  of  the  vote  of  that 
precinct  would  change  the  result  as  to  that  office. 

Sec.  695.  The  court  for  the  trial  of  contested  county  elections,  Court:  how 
shall  be  this  constituted:  The  chairman  of  the  board  of  super-  r.  g57:{. ^  ' 
visors  shall  be  the  presiding  officer,  and  the  contestant  and  incum-  ^*  '^^'  ^  ^^• 
benLmay  each  name  a  person  who  shall  be  associated  with  him. 

Sec.  096.     The  county  auditor  shall  be  clerk  of  this  court,  and  S^^J"^-, 
keep  all  papers  and  record  the  proceedings  in  the  election  hook,  c.*'5i,V;5m. 
in  manner  similar  to  the  record  of  the  proceedings  of  the  district 
court.     But  when  the  county  auditor  is  a  party,  the  court  shall 
appoint  a  suitable  person  as  clerk,  whose  appointment  shall  be 
recorded. 

Sec.  697.     The  contestant  shall  file  in  the  office  of  the  county  Contestant  to 
auditor,  within  twenty  days  after  the  day  when  the  votes  were  r ^a  r,7rJ*''^"*^"^ 
canvassed,  a  written   statement  of  his   intention  to  contest  the  c.  di.goij. 
election,  setting  forth  the  name  of  the  contestant  and  that  he  is 
an  elector  of  the  county,  the  name  of  the  incumbent,  the  office 
contested,  the  time  of  the  election,  and  the  particular  causes  of 
contest,  which  statement  shall  be  verified  by  the  affidavit  of  the 
contestant,  or  some  other  elector  of  the  county,  that  the  causes 
set  forth  are  true  as  he  verily  believes.     The  contestant  must  also 
file  with  the  county  auditor  a  bond,  with  security  to  be  approved 
by  said  auditor,  conditioned  to  pay  all  costs  in  case  the  election 
be  confirmed,  or  the  statement  be  dismissed,  or  the  prosecution 
fail.     When  the  auditor  is  a  party,  the  clerk  of  the  district  court 
shall  receive  such  statement  and  approve  such  bond. 
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[Title  V. 


Same. 
R.  ?  576. 
C.  '51.  i  346. 


Dny'oftrlal: 
notice. 
H.iH  677,  579, 

C.  '51,  a  I  W7, 

Selection  of 
Jiuiges. 
E.pf  577-8. 
C.  '51,  2  J  347-8. 


Trial  post- 
poned. 
k?5b3. 
C.  'ol.  1 358. 

Manner  ofi 

I>owers  of 

court, 

K.  {?  2  5S4, 588. 

691. 

C.  -.M.  ?  I  354. 

358,361. 


Testimony. 

R.  9  r>»l. 
C.  '51.  g  35L 

Subpcenaa. 

li.y^  r)82.  586. 
C.  'M,  2  ^  352, 
356. 


Statement  not 
dismissed  for 
want  of  form: 
amendment 
R.  ?  a  585. 591. 

c;5i,aiJ^, 

361. 


Sec.  698.  When  the  reception  of  illegal  or  the  rejection  of 
legal  votes  is  alleged  as  a  cause  of  contest,  the  names  of  the  per- 
sons who  so  voted,  or  whose  votes  were  rejected,  with  the  pre- 
cinct where  they  voted  or  offered  to  vote,  shall  be  set  forth  in  the 
statement. 

Sec.  699.  The  chairman  of  the  board  of  supervisors  shall  there- 
upon fix  a  day  for  the  trial,  not  more  than  thirty,  nor  less  than 
twenty  days  thereafter;  and  shall  cause  a  notice  of  such  trial  to  be 
served  on  the  incumbent,  with  a  copy  of  the  contestant's  state- 
ment, at  least  ten  days  before  the  day  set  for  trial. 

Sec.  700.  The  contestant  and  incumbent  shall  each  file  in  the 
auditor's  office,  on  or  before  the  day  of  trial,  a  written  nomina- 
tion of  one  associate  judge  of  the  contested  election,  who  shall  be 
sworn  in  manner  and  form  as  trial  jurors  are  in  trials  of  civil 
action.  If  either  the  contestants  or  the  incumbent  fail  to  nomi- 
nate, the  presiding  judge  shall  appoint  for  him.  When  either  of 
the  nominated  judges  fails  to  appear  on  the  day  of  trial,  liis  place 
may  be  filled  by  another  appointment  under  the  same  rule. 

Sec.  701.  The  trial  shall  proceed  at  the  time  appointed  unless 
postponed  for  good  cause  shown  by  affidavit,  the  terms  of  which 
postponement  are  in  the  discretion  of  the  court. 

Sec.  702.  The  proceedings  shall  be  assimilated  to  those  in  an 
action,  so  far  as  practicable,  but  shall  be  under  the  control  and 
direction  of  the  court,  which  shall  have  all  the  powers  of  the 
district  court  necessary  to  the  right  hearing  and  determination  of 
the  matter,  to  compel  the  attendance  of  witnesses,  swear  them 
and  direct  their  examination;  to  punish  for  contempt  in  its 
presence  or  I  y  disobedience  to  its  lawful  mandate,  to  adjourn 
from  day  to  day,  to  make  any  order  concerning  intermediate  co^ts, 
and  to  enforce  its  orders  by  attachment.  It  shall  be  governed  by 
the  rules  of  law  and  evidence  applicable  to  the  case. 

[The  word  **  intermediate  'Mn  the  eighth  line,  as  it  stands  in  the  oi%inal, 
is  **  immediate  ''  in  the  printed  code.] 

Sec.  703.  The  testimony  may  be  oral  or  by  depositions,  taken 
as  in  an  action  at  law  in  the  district  court. 

Skc.  704.  Subpoenas  for  witnesses  may  be  issued  at  any  time 
after  the  notice  of  trial  is  served,  either  by  the  clerk  of  the  dis- 
trict court,  or  by  the  county  auditor.     The  command  to  a  witness 

may  be,  to  appear  at ,  on ,  to  testify  in 

relation  to  a  contested  election,  wherein  A  B  is  contestant  and 
C  D  is  incumbent. 

Sec.  705.  The  statement  shall  not  be  dismissed  for  want  of 
f<>rm,  if  the  particular  causes  of  contest  are  alleged  with  such 
certainty  as  will  sufficiently  advise  the  incumbent  of  the  real 
grounds  of  contest.  If  any  part  of  the  causes  are  held  insufficient, 
they  may  be  amended,  but  the  incumbent  will  be  entitled  to  an 
adjournment  if  he  state  on  oath  that  he  has  matter  of  answer  to 
the  amended  causes,  for  the  preparation  of  which  he  needs  further 
time.  Such  adjournment  shall  be  upon  such  teims  as  the  court 
deem  reasonable;  but  if  all  the  causes  are  held  insufficient,  and 
an  amendment  is  asked,  the  adjournment  shall  be  at  the  cost  of 
contestant.  If  no  amendment  is  asked  for  or  made,  or  in  case  of 
entire  failure  to  prosecute,  the  proceedings  may  be  dismissed. 
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Sec.  706.     Tho  style,  form,  and  manner  of   service  of  process  process:  fees. 
and  papers,  and  the  fees  of  officers  and  witnesses,  shall  be  tho  qII^-o^^ 
same   as  in  the  district  court,  so  far  as  the  nature  of  the  case 
admits. 

Skc.  707.  The  trial  of  contested  county  elections  shall  take  Trial:  whcro 
place  at  the  county  seat,  unless  some  other  place  within  the  county  R.I^^y.^^"^^'* 
is  substituted  by  the  consent  of  the  court  and  parties.  C-  "i.  'i  3.>7. 

Sec.  708.     The  court,  or  the  presiding  judgfe,  may  direct  the  fJlfJ!^''^'*'' 
attendance  of  the  sheriff  or  a  constable  when  deemed  necessary,  h.^j'so. 

Sec.  709.     The  court  may  require  any  person  called  as  a  wit-    '  '^^'  ^^^' 
ness  who  voted  at  such  election,  to  answer  touching  his  qualifica-  ptUelfto^aii^ 
tions  as  a  voter;  and  if  he  was  not  a  qualified  voter  in  the  county  ^^^^^^ 
when  he  voted,  then  to  answer  for  whom  he  voted;  and  if  the  wii-  Coi.gm 
ness  answers  such  questions,  no  part  of  his  testimony  on  that  trial 
shall  be  used  against  him  in  any  criminal  action. 

Sec.  710.     The  judges  shall  be  entitled  to  receive  four  dollars  compensatton. 
a  day  for  the  time  occupied  by  the  trial.  a  1^363 

Sec  711.     The  contestant  and  the  incumbent  are  liable  to  the  who  liable  for 
officers  and  witnesses  for  the  costs  made  by  them  respectively,  costs. 
But  if  the  election  be  confirmed,  or  the  statement  be  dismissed,  c.'ii.g'sw. 
or  the  prosecution  fail,  judgment  shall  be  rendered  against  the  con- 
testant for  costs  ;  and  if  the  judgment  be  against  the  incumbent, 
or  the  election  be  set  aside,  it  shall  be  against  him  for  costs. 

Sec.  712.     A  transcript  of  the  judgment,  filed  and  recorded  in  ^^^  collected 
the  office  of  the  clerk  of  the  circuit  court  as  provided  in  relation  R.^^5»5. 
to  transcripts  from  justices'  courts,  shall  have  the  same  effect  as    '  ''^'«^^* 
there  provided,  and  execution  may  issue  thereon. 

Sec.  713.  If  notice  of  contesting  the  election  of  an  officer  is  ctertificateof 
filed  before  the  certificate  of  election  is  delivered  to  him,  it  shall  election  with- 
be  withheld  until  the  determination  of  the  contest.  R^jj.m 

Sec.  714.     The  court  shall  pronounce   judgment  whether  the  ^- '^^' ^- ^^• 
incumbent  or  any  other  person  was  duly  elected,  and  the  person  k^^S??"'* 
so  declared  elected  will  be  entitled  to  his  certificate  on  qualifi-  c. 'oi,  g3G2. 
catioifl     If  the  judgment  be  against  the  incumbent,  and  he  has 
already  received  the  certificate,  the  judgment  annuls  it.     If  the 
court  find  that  no  person  was  duly  elected,  the  judgment  shall  be 
that  the  election  be  set  aside. 

Sec.  715.    When  either  the  contestant  or  incumbent  shall  be  in  judjnnent  en- 
possession  of  the  office,  by  holding  over  or  otherwise,  the  presid-  forced. 
mg  judge  shall,  if  the  judgment  be  against  the  party  so  in  pos-  gi.  "    '^  '    ' 
session  of  the  office  and  in  favor  of  his  antagonist,  issue  an  order 
to  carry  into  effect  the  judgment  of  the  court,  which  order  shall 
be  under  the  seal  of  the  county,  and  shall  commajid  the  sheriff 
of  the  county  to  put  the  successful  party  into  possession  of  the 
office  without  delay,  and  to  deliver  to  him  all  books  and  papers 
belonging  to  the  same,  and  the  sheriff  shall  execute  such  order  as 
other  writs. 

Sec.  716.  The  party  against  whom  judgment  is  rendered  may  Appeal. 
appeal  wifhin  twenty  days  to  the  circuit  court,  but  if  he  be  in  Some,  g  2. 
possession  of  the  office,  such  appeal  shall  not  supersede  the  execu- 
tion of  the  judgment  of  the  court  as  provided  in  the  preceding 
section,  unless  he  give  a  bond  with  security,  to  be  approved  by 
the  circuit  judge,  in  a  sum  to  be  fixed  by  the  judge,  and  which 
shall  be  at  least  double  the  probable  compensation  of  such  officer 
12 
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[Title  V. 


Judgment  on 
appeal. 
Same,  2  3. 


for  six  months,  Tvhich  bond  shall  be  conditioned  that  he  will  prose- 
cute his  appeal  without  delay,  and  that  if  the  judgment  appealed 
from  be  affirmed,  he  will  pay  over  to  the  successful  party  all  com- 
pensation received  by  him  while  in  possession  of  said  office  after 
the  judgment  appealed  from  was  rendered. 

then  atrreed  as  to  disposition  to  be 
made  of  the  ballot  box,  held,  that  the 
notice  was  sufficient  under  the  cir- 


Whether  notice  of  appeal  in  such 
case  should  h^  in  writing  qucere ;  but 
where  verbal  notice  was  tiven  at  the 
time  the  judgment  of  the  court  of 
contest  was  rendered  and  the  parties 


cumstances; 
41-219. 


McIiUosh  V.  Livingston, 


Sec.  717.  If,  upon  appeal,  the  judgment  be  affirmed,  the  cir- 
cuit court  may  render  judgment  upon  the  bond  for  the  amount  of 
damages  against  the  appellant  and  his  sureties  on  the  bond. 


OP  CERTAIN  STATE  OFFICERS. 


By  whom. 
R.  $  598. 
C.  '61,  g  368. 


Court:  how 
constituted. 
U.  ^  599. 
C.  'ol, g  369. 
Clerk. 

K.geoo. 

€.•51.8370. 


Statement 
filed. 
R.2  601. 
V.  '51,  i  371. 

Time  of  trial: 
uoticc. 
K.  (>  601. 
C.'51,  g  2  371-2. 


Subpoenas : 
depositions. 
R.  i  6Uo. 
C.  '51, 2  373. 


Process. 

C.  'hi,  g  374. 
Place  of  trial. 

R.  ?  60.>. 

C.  'ol,  g  375. 

Compensation. 

C.  '51.  t  876. 


Sec.  718.  The  election  of  any  person  to  any  state  office,  except 
that  of  governor  or  lieutenant-governor,  or  to  the  office  of  district 
judge,  circuit  judge,  or  district  attorney,  may  be  contested  by  an 
eligible  person  who  received  votes  for  the  same  office,  for  any  of 
the  causes  before  mentioned. 

Sec.  719.  The  court  for  the  trial  of  contested  state  elections 
shall  consist  of  three  judges,  not  interested,  of  the  supreme,  dis- 
trict, or  circuit  court,  or  any  of  them,  as  may  be  convenient. 

Sec.  720.  The  secretary  of  state  shall  be  the  clerk  of  this  court. 
But  if  the  person  holding  that  office  is  a  party  to  the  contest,  the 
clerk  of  the  supreme  court,  or  in  case  of  his  absence  or  inability, 
the  auditor  of  state  shall  be  clerk.  * 

Sec.  721.  The  statement  must  be  filed  with  such  clerk  within 
thirty  days  from  the  day  when  the  votes  are  canvassed. 

Sec.  722.  The  clerk  shall,  as  soon  as  practicable,  ascertain 
which  three  of  the  judges  residing  nearest  the  seat  of  gdvernment 
can  attend  the  trial,  fix  a  time  therefor,  and  notify  the  judges,  and 
cause  a  copy  of  the  statement  and  a  notice  of  the  time  fixed  for 
trial  to  be  served  upon  the  incumbent,  and  a  notice  of  the  time 
to  be  served  upon  the  contestant  at  least  twenty  days  before  the 
day  of  trial,  and  returns  thereof  to  be  made  to  him.  When  con- 
venient, the  service  of  the  above  papers  maybe  made  by  the  clerk 
of  this  court.  The  time  for  the  trial  shall  not  be  set  beyond  the 
last  Monday  of  January  following  the  election. 

Sec.  723.  The  secretary  of  state,  the  several  clerks  of  the 
supreme  and  district  courts,  under  their  respective  seals  of  office, 
and  either  the  judges  of  the  supreme,  district,  or  circuit  courts, 
under  their  hands,  may  issue  subpoenas  for  witnesses  to  attend 
this  court;  and  disobedience  to  such  process  may  be  treated  as  a 
contempt.  Depositions  may  also  be  taken  as  in  the  case  of  con- 
tested county  elections. 

Sec.  724.  Process  and  papers  may  be  issued  to  and  served  by 
the  sheriflP  of  any  county. 

Sec.  725.  The  trial  shall  take  place  at  the  seat  of  government, 
unless  some  other  place  be  substituted  by  consent  of  the  court  and 
both  parties. 

Sec.  726.  The  judges  shall  be  entitled  to  receive  for  their 
travel  and  attendance,  the  sum  of  six  dollars  each  per  dav,  with 
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such   mileage  as  is  allowed  to  members  of  the  general  assembly, 
tq  be  paid  from  the  state  treasury. 

Sec.  727.     A  transcript  of  the  judgment  rendered  by  such  court,  judpient 
filed  in  the  office  of  the  clerk  of  the  supreme  court,  shall  have  the  ^^^''  ^*®^' 
force  and  efiFect  of  a  judgment  of  the  supreme  court,  and  execu-  R.?607. 
tion  may  issue  therefrom  in  the  first   instance,  and  against  the    "^ '  ^ 
party ""s  property  generally. 

Sec.  728.  The  presiding  judge  of  this  court  shall  have  author-  Power  of  p-xj- 
ity  to  carry  into  effect  any  order  of  the  court  after  the  adjourn-  k^^J'J^J^^*^ 
mentthereof,  by  attachment  or  otherwise.  c' 'oi, J378. 

Sec.  729.     The  provisions  of  this  chapter  in  relation   to  con-  Provisions  ap- 
tested  county  elections,  are  applied  to  contested  state  elections  R^^J^^*'- 
when  applicable,  except  as  herein  otherwise  directed.  c.'oi.j'aro. 

OF  MEMBERS  OF  THE  GENERAL  ASSEMBLY. 

Sec.  730.  The  election  of  any  person  to  a  seat  in  either  branch  By  whom, 
of  the  general  assembly  may  be  contested  by  any  qualified  voter  c.' 'Ii.^a'sso. 
of  the  district  to  be  represented. 

Sec.  731.     The  contestant  shall,  within   thirty  days  after  the  statement 
canvass,  serve  on  the  incumbent  a  statement  as  required  in  rela-  ff^Y^?; 
tion  to  county  officers,  except  the  list  of  illegal  votes,  which  shall  c.''5i,{*38L 
be  served  with  the  notice  of  talking  depositions  relative  to  them, 
and  if  no  such  deposition  is  taken,  then  twenty  days  before  the 
first  day  of  the  next  session. 

Sec.  732.  Any  judge  or  clerk  of  a  court  of  record  may  issue  Subpoenas. 
subpoenas  in  the  above  cases  as  in  those  before  provided,  and  com-  c.' 4f/g'382. 
pel  the  attendance  of  witnesses  thereunder. 

Sec.  733.     Depositions  may  be  taken  in  such  cases  in  the  same  Depositions. 

•  •  K    fl  111  ^ 

manner  and  under  the  same  rules  as  in  an  action  at  law  in  the  c.*'5ij*383. 
district  court;   but  no  cause  for  taking  the  same  need  be  shown. 

Sec.  734.  A  copy  of  the  statement,  and  of  the  notice  for  taking  same, 
depositions  with  the  service  endorsed,  and  verified  by  affidavit,  c*4i^l's^ 
if  not  served  by  an  officer,  shall  be  returned  to  the  officer  taking 
the  depositions,  and  then  with  the  depositions  shall  be  sealed  up 
and  transmitted  to  the  secretary  of  state  with  an  endorsement 
thereon  showing  the  nature  of  the  papers,  the  names  of  the  con- 
testini?  parties,  and  the  branch  of  the  general  assembly  before 
which  the  contest  is  to  be  tried. 

Sec.  735.     The  secretary  shall  deliver  the  same  unopened  to  statement  and 
the  presiding  officer  of  the  house  in  which  the  contest  is  to  be  ^ven^pr^d- 
tried,  on  or  before  the  second  day  of  the  session,  regular  or  special,  If^.J^??*^''* 
of  the  general  assembly  next  after  taking  the  depositions,  and  the  c.*'5m385. 
presiding  officer  shall  immediately  give  notice  to  his  house  that 
such  papers  are  in  his  possession. 

Sec.  736.     Nothing   herein    contained   shall   be   construed   to  power  of  gen- 
abridire  the  riffht  of  either  branch  of  the  creneral  assembly  to  ffrant  fj^.  assembly. 
commissions  to  take  depositions,  or  to  send  for  and  examine  any  c.'oi,i2S6, 
witness  it  may  desire  to  hear  on  such  trial. 

OF  GOVERNOR. 

Sec.  737.  The  election  of  any  person  declared  duly  elected  to  By  whom. 
the  office  of  governor  or  lieutenant-governor,  may  be  contested  by  q'  ^1,^387. 
an  eligible  person  who  received  votes  for  the  office  contested. 

See  Const.,  Art.  4,  §  5. 
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BEMOVAL   AND   SUSPENSION   FROM   OFFICE.  [TiTLE  V. 


Notice  of  con- 
test. 
R.  a  618. 
C.  'hi,  I  388. 


Notice  to  in- 
cumbent. 
R.  ^  619. 
C.  '51, 1  889. 


To  each  house. 
R.  9  620. 
C.  '51,  I  390. 


Court:  how 
chosen. 
R.  ?621. 
C.  '51,  i  391. 


Powers  and 
proceedings  of 
committee. 
R.?C22. 
C.  '51,  i  392. 


Testimony. 
R.  ^  6*23. 
C.  '51,  g  393. 
Judgment 
R.  i  624. 
C.  '51,  g  394. 
Other  provis- 
ions. 
R.  ?  626. 
C.  '51.  i  390. 


Sec.  738.  The  contestant  shall,  within  thirty  days  after  the 
proclamation  of  the  election,  deliver  to  the  presiding  officer  of 
each  house  of  the  general  assembly  a  notice  of  his  intent  to  con- 
test, and  a  specification  of  the  grounds  of  such  contest  as  before 
directed. 

Sec.  739.  As  soon  as  the  presiding  officers  have  received  the 
notice  and  specifications,  they  shall  make  out  a  notice  directed  to 
the  incumbent,  including  a  copy  of  the  specifications,  which  shall 
be  served  by  the  sergeant-at-anns. 

Sec.  740.  The  presiding  officers  shall  also  immediately  make 
known  to  their  respective  houses  that  such  notice  and  specifica- 
tions have  been  received. 

Sec.  741.  Each  house  shall  forthwith  proceed,  separately,  to 
choose  seven  members  of  its  own  body  in  the  following  manner : 

1.  The  names  of  members  of  each  house,  except  the  presiding 
officer,  written  on  similar  paper  tickets,  shall  be  placed  in  a  box, 
the  names  of  the  senators  in  their  presence  by  their  secretary,  and 
the  names  of  the  representatives  in  their  presence  by  their  clerk; 

2.  The  secretary  of  the  senate  in  the  presence  of  the  senate, 
and  the  clerk  of  the  house  of  representatives  in  the  presence  ot 
the  house,  shall  draw  from  their  respective  boxes  the  names  of 
seven  members  each; 

3.  As  soon  as  the  names  are  thus  drawn,  the  names  of  the 
members  drawn  by  each  house  shall  be  communicated  to  the  other, 
and  entered  on  the  journals  of  each  house. 

Sec.  742.  The  members  thus  drawn  shall  constitute  a  commit- 
tee to  try  and  determine  the  contested  election,  and  for  that  pur- 
pose shall  hold  their  meetings  publicly  at  the  place  where  the 
general  assembly  is  sitting  at  such  times  as  they  may  designate;  and 
may  adjourn  from  day  to  day,  or  to  a  day  certain,  not  more  than  four 
days  distant,  until  such  trial  is  determined;  shall  have  power  to  send 
for  persons  and  papers,  and  to  take  all  necessary  means  to  procure 
testimony,  extending  like  privileges  to  the  contestant  and  the 
incumbent,  and  shall  report  their  judgment  to  both  branches  of 
the  general  assembly,  which  report  shall  be  entered  on  the  jour- 
nals of  both  houses. 

Sec  743.  The  testimony  shall  be  confined  to  the  matters  con- 
tained in  the  specifications. 

Sec.  744.  The  judgment  of  the  committee  pronounced  in  the 
final  decision  on  the  election  shall  be  conclusive. 

Sec.  745.  The  provisions  of  this  chapter  in  relation  to  other 
contested  elections  are  applied  to  a  contested  election  for  gov- 
ernor, when  applicable,  except  as  herein  otherwise  directed. 


CHAPTER  7. 


OF  REMOVAL  AND   SUSPENSION  FBOM  OFFICE. 


Causes. 
R.g62S. 
C. '61,  {897. 


Section  746.     All  county  and  township  officers  may  be  charg- 
ed, triel,  and  removed  from  office  for  the  causes  following  : 
!•     For  habitual  or  wilful  neglect  of  duty  ; 
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2.  For  gross  partiality  ; 

3.  For  oppression  ; 

4.  For  extortion  ; 

5.  For  corruption  ; 

6.  For  wilful  mal-adrainistration  in  office  ; 

7.  Upon  conviction  of  a  felony  ; 

8.  For  a  failure  to  produce  and  fully  account  for  all  publio 
funds  and  property  in  his  hands  at  any  inspection  or  settlement, 

[The  word  "partiality  "  in  the  second  subdivision,  as  in  the  original,  is 
**  impartiality'*  in  the  printed  code.] 

Sec.  747.     Any  person  may  make  such  a  charge,  and  the  dis-  By  whom 
trict  court  shall   have  exclusive  original  jurisdiction  thereof  by  r.^$  !». 
the  service  of  original  notice.  '    ^-  '^^'  *  ^^ 

Sec.  748.     The  proceedings  shall  be  as  nearly  like  those  in  Proceedings, 
other  actions  at  law  as  the  nature  of  the  case  admits,  excepting  c.''Im  399- 
where  otherwise  provided  in  this  chapter. 

Sec.  749.     The  petition  shall  be  by  an  accuser  against  the  petition, 
accused,  and  shall  contain  the  charges  with  the  necessary  specifi-  c*4w*4oo 
cations  under  them  and  be  verified  by  any  elector. 

Sec.  750.     It  will   be   sufficient  that   the  notice  require  the  ?°?^^ 
accused  to  appear  and  answer  the  petition  of  A.  B.  (naming  the  c.*4i,  1*401. 
accuser),  for  "  official  misdemeanors ;"  but  a  copy  of  the  petition 
must  be  served  with  the  notice. 

Sec.  751.  If  the  person  who  holds  the  office  of  clerk  of  the  J^J^^^ci^ed  " 
district  and  circuit  court  .is  the  accused  in  either  of  those  capaci-  r.  jo.^. 
ties,  his  removal  or  suspension  shall  operate  in  both  courts  and  ^*  ^^'i^*^- 
the  petition  may  be  filed  with  the  county  auditor,  and  both  he 
and  the  clerk  may  issue  subpoenas  for  witnesses,  and  the  county 
auditor  shall  deliver  the  papers  to  the  judge  of  the  district  court, 
on  its  sitting. 

Sec.  752.     If  a  continuance  of  the  action  take  place  beyond  &^p|JV''o»i- 
the  return   term,  the  court  may  suspend  the  accused  from  the  c. '6i,2*4ai. 
functions  of  his  office  until  the  determination  of  the  matter,  if 
sufficient  cause  appear  from  testimony,  or    affidavits  then  pre- 
sented; and  if  such  suspension  take  place,  the  board  of   supervi- 
sors shall  temporarily  fill  the  office  by  appointment. 

Couft,  d:c.,  51-60. 

The  board  may  so  appoint  m  case 
an  officer  is  suspended,  under  §  756, 
although  the  petition  provided  for  in 
§  757  be  not  filed  at  the  term:    Ibid. 


In  case  of  suspension  of  sheriff,  the 
person  appointed  by  the  board,  as 
here  provided,  and  not  the  deputy 
sherift  (as  provided  by  §  \^1  in  the 
Crise  of  disability  of  the  sheriff)  is  au- 
thorized to  act:    McCue   v.   Circuit 


Sec  753.     When  the  accused  is  an  officer  of  the  court  and  is  Appointments. 
suspended,  the  court  may  supply  his  place  by  appointment  for  the  c,  'M.  g  407. 
term. 

Sec.  754.     The  question  of  fact  shall   be   tried   as  in   other  Trial :  judg- 
actions,  and  if  the  accused  is  found  guilty,  judgment  shall  be  Rf^°636. 
entered  removing  the  officer  from  his  office,  and   declaring  the  c* '^i*  2  405. 
latter  vacant;  and  a  copy  thereof  shall  be  certified  to  the  county 
auditor,  who  shall  cause  it  to  be  entered  in  the  election  book. 

Sec.  755.     The  accuser  and  the  accused  are  liable  to  costs  as  costs. 
in  other  actions.  c.*  4m  406. 
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Judges  may 
suspend  clerk 
or  slieriff. 
R.  ^639. 
C.  'ol,  2  408. 


Sec.  756.  The  judges  of  the  district  and  circuit  courts  in  their 
respective  districts,  shall  have  authority,  on  their  own  motion,  to 
suspend  from  oflSce  any  clerk  of  those  courts,  or  sheriflF  of  a  county, 
for  any  of  the  causes  mentioned  in  this  chapter  coming  to  their 
own  knowledge,  or  manifestly  appearing  from  the  papers  or  testi- 
mony in  any  proceeding  in  court. 

The  action  is  commenced  by  the  dis- 
trict court  takinfif  cognizance  of  the 
matter  and  entering  an  order  requiring 


the  district  attorney  to  file  a  petition, 
and  such  action  operates  as  a  suspen- 


sion, although  the  petition  be  not 
filed  at  that  term,  llie  vacancy  so 
caused  may  be  filled  by  the  board  of 
supervisors  under  §  752:  McCue  v. 
Circuit  Court,  drc.y  51-60. 


Sec.  757.  Upon  such  suspension  the  court  may  direct  the  dis- 
to^i^^med*^"*^"  *'^^^*  attorney  to  file  a  petition  in  the  name  of  the  county;  but  it 
K.im.    '        need  not  be  verified. 

Col,  2  409.  gg^    ^gg      Such  order  of  suspension  shall  be  certified  to  the 

S^!^'^^^"^®^'  county  auditor  and  be  by  him  entered  in  the  election  book. 


R.gWl, 
C.  '51, 


|4ia 


SUSPENSION  OF  STATE  OFFICERS. 


Accounts  ex- 
amined. 
R.§846.47,55, 

56. 


Defalcation: 
suspension. 


spen 
|4& 


R.I4& 


Sec.  759.  Whenever,  in  the  judgment  of  the  governor,  the 
public  service  requires  it,  he  shall  appoint  a  commission  of  three 
competent  accountants,  who  shall  examine  the  books,  papers, 
vouchers,  moneys,  securities,  and  other  documents  in  the  posses- 
sion or  under  the  control  of  any  state  officer,  shall  make  out  a  full, 
complete  and  specific  statement  of  the  tcansactions  of  said  officer, 
with,  for,  or  on  behalf  of  the  state,  showing  the  true  balances  in 
each  case  and  report  the  same  to  the  governor  with  such  sugges- 
tions as  they  may  deem  proper. 

Sec.  760.  Whenever  any  commission  appointed  as  aforesaid, 
or  under  the  provisions  of  section  one  hundred  and  thirty-two,  of 
chapter  nine,  of  title  two  of  this  code,  shall  report  that  any  officer 
has  been  guilty  of  any  defalcation  or  misappropriation  of  the  public 
money,  or  that  his  accounts,  papers,  and  books  are  improperly  or 
unsafely  kept,  and  that  the  state  is  liable  to  suflFer  loss  thereby, 
the  governor  shall  forthwith  suspend  such  officer  from  the  exer- 
cise of  his  office,  and  require  him  to  deliver  all  the  money,  books, 
papers,  and  other  property  of  the  state  to  the  governor  to  be  dis- 
posed of  as  hereinafter  provided. 

Sec.  761.  After  such  suspension,  it  shall  be  unlawful  for  such 
CoMequences.  officer  to  exercise  or  attempt  to  exercise  any  of  the  functions  of 
his  office  until  such  suspension  shall  be  revoked,  and  any  attempt 
to  exercise  said  office  after  such  suspension,  shall  be  deemed  a 
misdemeanor,  and  shall  subject  the  offender  for  each  offense  to 
the  penalty  of  not  more  than  one  years  imprisonment  in  the 
county  jail,  and  not  more  than  one  thousand  dollars  fine,  to  be 
recovered  and  enforced  as  provided  by  law. 

Sec.  762.  In  every  such  case  of  suspension,  the  governor  shall 
TemporaTT  ap-  appoint  some  suitable  person  to  fill,  temporarily,  the  office,  and 
^  ntment  ^^^^  person  having  qualified  as  required  by  law,  shall  perform  all 
the  duties  and  enjoy  all  the  rights  to  the  said  office  belonging, 
until  the  removal  of  the  suspension  of  his  predecessor  or  the  elec- 
tion of  a  successor. 
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Sec.  763.     Whenever  the   govenor    shall    suspend    any  such  Duty  of  gov- 
public  officer,  he  shall  direct  the  proper  legal  steps  to  be  taken  to  ^.^^52. 
indemnify  the  state  from  loss. 

Sec.  764.     The   commissioners  provided   for  in   this  chapter  Comt^nsation. 
shall  each  receive  the  sum  of  three  dollars  per  day,  for  the  time 
actually  employed  in  the  performance  of  their  duties. 

Sec.  765.  Said  commissioners  shall  have  power,  when  in  session  ^^fonersf"^ 
to  administer  oaths,  to  issue  subpoenas,  to  call  any  person  before  R.854. 
them  to  testify  in  reference  to  any  fact  connected  with  their  inves- 
tigation ;  also  to  require  such  person  to  produce  any  papers  or 
books  which  the  district  court  might  require  to  be  produced. 

[As  amended  bj  16th  G.  A.,  ch.  20,  inserting  the  clause  as  to  administer- 
ing oaths.] 


CHAPTER  8. 

OF   DEPUTIES. 

Section  766.     The  secretary,  auditor,  and  treasurer  of  state.  What  officers 
the  superintendent  of  public  instruction,  the  register  of  the  state  n^^^^i^ovl 
land  office,  each  clerk  of  the  district  and  circuit  courts,  county  ^-      . 
auditor,  treasurer,  sheriff,  surveyor,  and  recorder,  may  appoint  a  414.  '         ' 
deputy  for  whose  acts  he  shall  be  responsible,  and  from  whom  he  i2G.^.^?h.^ii5; 
shall  require  bonds;  which  appointment  must  be  in  writing  and  ch.  134,  J  2. 
be  approved  by  the  officer  who  has  the  approval  of  the  principal's       •    •  ^  •    • 
bond,  and  shall  be  revocable  by  writing  under  the  principal's 
hand,  and  both  the  appointment  and  the  revocation  shall  be  filod 
and  kept  in  the  office  of  the  secretary  of  state  and  county  auditi>r 
respectively. 

against  the  sheriff  himself.  The  bond 
of  the  deputy  is  for  the  protection  of 
his  principal:  Brayton  v.  Town,  12- 
346. 


The  sheriff  is  responsible  for  acts 
of  his  deputy,  and  when  the  latter 
collects  money  on  execution  and  fails 
to  pay  it  over  to  the  party  entitled 
thereto,  an  action  should  be  brought 

Sec.  767.     In  the  absence  or  disability  of  the  principal,  the  Powers  of 
deputy  shall  perform  the  duties  of  his  principal  pertaining  to  his  R.?64aL 
own  office  ;  but  when  any  officer  is  required  to  act  in  conjunc-  ^-^^^^^^ 
tion  with  or  in  the  place  of  another  officer,   his   deputy  cannot 
supply  his  place  ;  provided^  that  in  counties  having  two  county 
seats,  the  deputy  may  hereafter  perform  any  and  all  acts  of  tb^ 
principal. 

[As  amended  by  16th  G.  A.,  ch.  4,  adding  the  proviso.] 


Where  the  duties  of  a  public  offi- 
cer are  of  a  ministerial  character  they 
may  be  discharged  by  deputy ;  duties 
of  a  judicial  character  cannot  be  so 
discharged.  The  deputy  has  the  right 
to  subscribe  the  name  of  his  princi- 
pal, and  the  act  of  the  deputy  in  the 
name  of  his  principal,  within  the 
scope  of  his  authority,  is  the  act  of 


his  principal.  And  held^  that  a  do|>- 
uty  clerk  had  authority  m  the  nam*i 
of  the  principal,  to  certify  to  the  ac- 
knowledgment of  a  deed  under  §  1955: 
A  brants  v.  Etrinef  9-87.  The  deputy 
clerk  has  the  same  power  to  adminis- 
ler  oaths  as  his  principal:  Wood  v, 
Bailey  J  12-46.  And  it  is  not  nece<t- 
sary  that  the  absence  or  inability  of 
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and  notes. 

I'he  suspension  from  office  of  a 
sheriff,  as  provided  in  §  7^6,  is  not 
such  disabiHty  on  his  pai-t  as  will 
authorize  the  deputy  to  act  in  his 
place.  In  such  case  his  duties  are  to 
be  performed  by  the  person  appointed 
under  §  §  752-:3:  McCue  v.  Circuit 
CouH,  etc.,  51-60. 


Who  mny  be 
appointed. 

C.  '51.  §  413. 


Pheriff. 
R.  ?  M6. 
C.  '51,  §  415. 
oath. 
R.  9  6il. 
C.  51.  2416. 

Compensation. 
R.  9  &4B. 
C. '51,2  417. 


the  principal  should  be  stated :  Finn 
V.  Rose,  id,  566. 

'Ihe  deputy  county  treasurer  has, 
prima  facie,,  authority  to  sign  the 
name  of  his  principal  to  a  certificate 
of  redemption  from  tax  sale:  Eying- 
ion  r.  Allen f  11-3. 

As  to  action  of  deputy  in  place  of 
sheriff  in  drawing  jurors,  see  §  240 

Sec.  768.  The  secretary,  treasurer,  and  auditor  of  state  can 
neither  of  them  appoint  either  of  the  others  his  deputy;  nor  can 
either  the  clerk  of  the  district  court,  auditor,  recorder,  treasurer, 
or  sheriff  of  a  county,  appoint  either  of  the  others. 

Sec.  769.  The  sheriff  may  appoint  such  number  of  deputies 
as  he  sees  fit. 

Sec.  770.  Each  deputy  shall  take  the  same  oath  as  his  princi- 
pal, which  shall  be  endorsed  upon  and  filed  with  the  certificate  of 
his  appointment. 

Sec.  771.  When  a  county  oflScer  receiving  a  salary  is  com- 
pelled by  the  pressure  of  the  business  of  his  office  to  employ  a 
deputy,  the  board  of  supervisors  may  make  a  reasonable  allow- 
ance to  such  deputy. 


The  allowance  to  the  deputy  may 
be  fixed,  at  the  time  he  is  appointed, 
in  the  form  of  a  stipulated  salary,  and 
in  such  case,  the  amount  fixed  will 
limit  the  recovery;  but  where  no  al- 
lowance is  fixed,  the  county  must  pay 
a  reasonable  compensation  for  the 
necessary  services  rendered,  and  the 
payment  is  not  left  discretionary: 
Bradley  r.  Jefferson  Co.  4  Gr.  mO) 
Harvey  v.  Tama  Co.,  46-522;  Wash- 
ington Co.  V.  Jones,  45-260, 265.  But 
a  deputy  employed  merely  for  the 
personal  accommodation  of  the  officer 


cannot  recover  compensation  from  the 
cou  ty:  Harvey  v.  Tama  Co.,  supra. 

The  officer  himself  cannot  recover 
agamst  the  county  for  money  paid  as 
com  pensation  for  a  deputy.  The  coun- 
ty is  liable  to  the  deputy,  and  not  to 
the  principal :  County  of  Mahaska 
p.  Ingalls,   14-170. 

The  deputy  clerk  may  recover  com- 
pensation undpr  this  section  in  addi- 
tion to  the  salary  allowed  the  clerk  as 
provided  by  §  3784  :  Washington 
Co.  r.  Jones,  45-260,  265. 


OHAPTEE  9. 


OP  ADDITIONAL  8ECUBITY  AND  THE  DISCHAHGE  OP  SURETIES. 


Section  772.  Whenever  the  governor  shall  deem  it  advisable 
nonds  of  state  that  the  bonds  of  any  state  officer  should  be  increased  and  the  se- 
c.caHcd.  cur ity  enlarged,  or  a  new  bond  given,  he  shall  notify  said  officer  of 

u.  i  G60.  ^jjg  fj^j^^  ^jjg  amount  of  new  or  additional  security  to  be  given,  and 

the  time  when  the  same  shall  be  executed,  which  said  new  secu- 
rity shall  be  approved  and  filed  as  provided  by  law. 

Sec.  773.  Any  officer  or  board  who  has  the  approval  of  another 
officer's  bond,  when  of  opinion  that  the  public  security  requires 
it,  upon  giving  ten  days'  notice  to  show  cause  to  the  contrary, 
may  require  him  to  give  such  additional  security  by  a  new  bond, 
as  may  be  deemed  requisite,  within  a  reasonable  time  to  be  pre- 
scribed. 


Additional  se* 

curity  re- 

ijuired. 

}{.  {>  1 349,  3oO. 

r.  '51,^418, 

41U. 
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Sec.  774.     If  a  requisition  made  under  either  of  the  foregoing  Socnrity  in 
sections  be  complied  with,  both  the  old  and  the  new  security  shall  R.7^toi*.^0Gi?^* 
be  in  force;  and  if  not  complied  with,  the  office  shall  become  and  c.  'si,  im. 
he  declared  vacant,  and  the  proceeding  be  certified  to  the  proper 
officer  to  be  recorded  in  the  election  book  or  township  record. 

Sec.  775.     When  any  surety  on  the  bond  of  a  civil  officer  con-  Sureties  ro- 
ceives  himself  in  danger  by  remaining  surety,  and  desires  to  be  kI^Jboz 
relieved  of  his  obligation,  he  may  petition  the  approving  officer  ^'- *^^»  2  *-^- 
or  board  above  referred  to  for  relief,  stating  the  ground  of  his  ap- 
prehension. 

Sk<:.  776.     The  surety  shall  give  the  principal  at  least  twenty-  Notice  of  pe- 
four  hours'  notice  of  the  presenting  and  filing  of  the  petition,  with  r.  1 053. 
a  copy  thereof.     At  the  expiration  of  this  notice,  the  approving  ^'^^'2 -^^i 
officer  may  hear  the  matter  or  may  postpone  the  hearing  as  the 
ease  permits  or  requires. 

Sec.  777.     If,    upon   the    hearing,   there  appears    substantial  Hearing: 
ground   for   apprehension,   the   approving   officer  or  board    may  r|*|%5^'  ^^^ 
order  the  principal  to  give  a  new  bond  and  to  supply  the  ph.ce  of  c.  '5i,  4424. 
the  petitioning  surety  within  a  reasonable  time  to  be  prescribed  ; 
and  upon  such  new  bond  being  given,  the  petitioning  surety  upon 
the  former  bond  shall  be  declared  discharged  from  liability  on  the 
same  for  future  acts;  which  order  of  discharge  shall  be  entered 
in  the  proper  election  book,  but  the  bond  will  continue  binding 
upon  those  who  do  not  petition  for  relief. 


Sureties  upon  the  new  bond  are  not 
liable  for  monevs  coining  into  the 
principars  handd  before  such  new 


bond  was  executed:     Thompson 
Dickerson,  22-360. 


Skc.  778.     If  the  new  bond  is  not  given  as  required,  the  office  Failure  to  corn- 
shall  be  declared  vacant,  and  the  order  to  that  effect  entered  in  S.^aese. 
the  proper  election  book.  C-  '°^»  2  ^25. 

Skc.  779.     If  the  proceedings  relate  to  a  justice  of  the  peace  Justice  of  the 
and  he  is  removed  from  office,  the  county  auditor  shall  notify  the  ^T^'7. 
proper  township  trustees,  or  clerk  of  the  removal.  c.  61,  §426. 

Sec.  780.  The  approving  officer  may  issue  subpoenas  in  his  Subpoenas. 
official  name  for  witnesses,  compel  their  attendance,  and  swear  a 'M.  S  427. 
them. 


CHAPTER  10. 

OF   VACANCIES   AND   SPECIAL  ELECTIONS. 

Section  781.     Every  civil  office  shall  be  vacant  upon  the  hap-  civil  office: 
pening  of  either  of  the  following  events  at  any  time  before  the  ex-  when  vacauL 
piration  of  the  term  of  such  office,  as  follows:  c.*'5i.  {429. 

1.  The  resignation  of  the  incumbent;  9G.A.  ch.  51. 

2.  His  death; 

3.  His  removal  from  office; 

4.  The  decision  of  a  competent  tribunal  declaring  his  office 
vacant ; 

5.  His  ceasing  to  be  a  resident  of  the  state,  district,  county, 
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or  township  in  which  the  duties  of  his  oflSce  are  to  be  exercised, 
or  for  which  he  may  have  been  elected ; 

6.  A  failure  to  elect  at  the  proper  election,  there  being  no 
incumbent  to  continue  in  office  until  his  successor  is  elected  and 
qualified,  nor  other  provision  relating  thereto  ; 

7.  A  forfeiture  of  office  as  provided  by  ariy  law  of  the  state  ; 

8.  Conviction  of  an  infamous  crime,  or  of  any  public  offense 
involving  the  violation  of  his  oath  of  office  ; 

9.  The  acceptance  of  a  commission  to  any  military  office, 
either  in  the  militia  of  this  state  or  in  the  service  of  the  United 
States  which  requires  the  incumbent  in  the  civil  office  to  exercise 
his  military  duties  out  of  the  state  for  a  period  not  less  than 
sixty  days. 


A  resignation  in  writing  made  to 
the  proper  officer,  creates  a  vacancy 
without  any  formal  acceptance  on  the 
part  of  such  oflicer:  Gates  v.  Dela- 
ware Co.,  12-405. 

The  acceptance  by  an  officer  of  an- 
other office  which  is  incompatiblp 
with  that  which  he  holds,  would 
vacate  the  one  first  held;  but  the  in- 
compatibility must  be  such  as  arises 
from  the  nature  of  the  offices  or  their 


relation  to  each  other;  and  lield  that 
the  office  of  captain  in  the  niilitaiy 
service  of  the  United  States  was  not 
so  incompatible  with  that  of  district 
attorney,  as  that  an  acx'.eptance  of 
the  one  should  necessarily  make  a 
vacancy  in  the  other.  (Decided  be- 
fore the  passage  of  9  G.  A.,  ch.  54, 
being  ^  9  ot  this  section):  Bryan  v. 
CaUeU,  15-538. 


Sec.  782.  Resignation  of  civil  officers  maybe  made  as  follows: 
Resignations:  1.  By  the  governor  to  the  general  assembly,  if  in  session;  if 
^Jm.  ^       not,  to  the  secretary  of  state; 

S)G^A^eh^'e9  ^'  ^y  senators  and  representatives  in  congress,  and  by  all 
13  G.  A,  ch!  148,  officers  elected  by  the  qualified  voters  of  the  state  or  chosen  by 
^^*  the  general  assembly,  and  by  judges  of  courts  of  record,  and  dis- 

trict attorneys,  to  the  governor; 

3.  By  senators  and  representatives  in  the  general  assembly, 
to  the  presiding  officer  of  their  respective  bodies,  if  in  sessioii, 
who  shall  immediately  transmit  information  of  the  same  to  the 
governor;  if  such  bodies  are  not  in  session,  to  the  governor; 

4.  By  all  county  officers  to  the  board  of  supervisors,  and  by 
members  of  the  board  of  supervisors,  to  the  county  auditor; 

5.  By  all  township  officers,  to  the  township  clerk;  and  by  the 
township  clerk  to  the  township  trustees,  or  any  one  of  them; 

6.  By  all  officers  holding  by  appointment,  to  the  officer  or 
body  by  whom  they  were  appointed. 

[As  amended  in  sub-division  2,  by  17th  G.  A.,  ch.  107,  §  1,  so  as  to  in- 
clude officers  chosen  by  the  general  assembly.] 

Sec.  783.    Vacancies  shall  be  filled  as  follows: 
Vacancies:  In  the  offices  of  clerk  and  reporter  of  the  supreme  court,  by  the 

how  filled,  _x  IT  1     J 

u.9mi.  supreme  court; 

nG^A  dS*88        ^^  *^^  other  state  offices,  and  in  the  membership  of  any  board  or 

ij  G.*  A.' ch.' 86i   commission  created  by  the  state,  where  no  other  method  is  spe- 

{ih^A.lh.'h^,'  cially  provided,  by  the  governor; 

ch.  m',16.     '       In  county  offices  by  the  board  of  supervisors;  and  in  the  mem- 
bership of  such  board  by  the  county  clerk,  auditor,  and  recorder; 
In  township  offices  by  the  trustees,  but  where  the  offices  of  the 
three  trustees  are  all  vacant,  the  clerk  shall  appoint,  and  if  there 
be  no  clerk,  the  county  auditor  shall  appoint. 
See  Const.  Art.  4,  §  10. 
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Sec.  784.     Eyery  officer  elected  or  appointed  for  a  fixed  term,  ^n^^n^ii 
shall  hold  office  until  his  successor  is  elected  and  qualified,  unless  successor quaii- 
the  statute  under  which  he  is  elected  or  appointed  expressly  q%i  |24i. 
declares  the  contrary;  provided^  that  this  section  shall   not  be  ^  ?.•  ^  ch,  172. 
construed  in  any  way  to  prevent  the  removal  or  suspension  of    '^' 
such  officer  during  or  after  his  term,  in  cases  provided  by  law. 

See  Const.  Art.  3,  §  3;  Art.  4,  §§  2,  |  15.  22;  Art.  5,  §§  3.  5,  12,  13. 

Sec.  785:     Appointments  under  the  provisions  of  this  chapter  Appointments, 
shall  be  in  writing,  and  continue  until  the  next  election  at  which  o.*'ii^gm 
the  vacancy  can  be  filled  and  until  a  successor  is  elected  and  qual- 
ified, and  be  filed  with  the  secretary  or  proper  township  clerk,  or 
in  the  proper  county  office,  respectively. 

Sec.  780.     Persons  appointed  to  office  as  herein  provided,  shall  Qualification, 
qualify  in  the  same  manner  as  those  elected,  within  a  time  to  be  c."'5M4^i>. 
prescribed  in  their  appointments,  and  the  provisions  of  the  chap- 
ter relating  to  qualification  for  office  are  to  extend  them. 

Sec.  787.     A  person  appointed  as  herein  contemplated,  may  be  Removed 
removed  by  the  officer  appointing,  and  no  person  can  be  appointed  R.?_6Gi>. 
who  has  been  removed  from  office  within  one  year.  ^'  ''^'^  ^^* 

Sec.  788.     When  a  vacancy  occurs  in  a  public  office,  possession  who  may  take 
shall  be  taken  of  the  office  room,  and  of  the  books,  papers,  and  all  Jfl^^^""°* 
things  pertaining  to  the  office,  to  be  held  until  the  election  or  R.  j>  67i. 
appointment  and  qualification  of  a  successor,  as  follows:  ^'  ^^'  ^  ^^' 

Of  the  office  of  the  county  auditor,  by  the  clerk  of  the  district 
court; 

Of  that  of  the  clerk  or  treasurer,  by  the  county  auditor; 

Of  any  of  the  state  officers,  by  the  governor;  or  in  his  absence 
or  inability  at  the.  time  of  the  occurrence,  as  follows: 

Of  the  secretary^  by  the  treasurer; 

Of  the  auditor,  register  of  the  land  office,  or  superintendent  of 
public  instruction,  by  the  secretary; 

Of  the  treasurer,  by  the  secretary  and  auditor,  who  shall  make 
an  inventory  of  the  money  and  warrants  therein,  sign  the  same, 
and  transmit  it  to  the  governor  if  he  be  in  the  state;  and  the  sec- 
retary shall  take  the  keys  of  the  safes  and  desks  alter  depositing 
the  books,  papers,  money,  and  warrants  therein,  and  the  auditor 
shall  take  the  key  of  the  office  room. 

Sec.  789.     Vacancies   occurring   in  the  township  offices,   ten  Election  to  mi 
days;  in  county  offices,  fifteen  days;  and  in  all  other  public  elec-  r*^^^,!;^^' 
tive  offices,  thirty  days  prior  to  a  general  election,  shall  be  filled  cm, H35, 
thereat.     When  a  vacancy  occurs  in  the  office  of  representative  in  ^^~^* 
congress,  or  senator  or  representative   in  the  general  assembly, 
and  the  body  in  which  such  vacancy  exists  will  convene  prior  to 
such  election,  the  governor  shall  order   a  special  election  to  fill 
such  vacancy  at  the  earliest  practicable  time,  and  ten  days  notice 
of  such  election  shall  be  given. 

Sec.  790.     Whenever  a  vacancy  shall  occur  in  the  office  of  a  Members  of 
senator  or  representative  in  the  general  assembly,  the  auditor  of  gfyf^eancy"* 
the  county  in  which  such  vacancy  occurs  shall  notify  the  governor  ii  G.  A  cii.  las. 
of  such  fact  and  the  cause  of  the  vacancy  ;  and  if  more  than  one 
county  is  represented  in  the  district  in  which  such  vacancy  may 
occur,  then  such  notice  shall  be  given  by  the  auditor  of  the  county 
in  which  the  late  member  resided. 
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[Seventeenth  General  Assembly,  Chapter  107.] 

[Sec.  1  amends  §  782,  which  see.] 

Sec.  Z,  In  case  of  a  vacancy  from  any  cause,  other  than  res- 
ignation or  expiration  of  term,  occurring  in  any  of  the  boards  of 
trustees  or  directors  of  state  institutions,  it  shall  be  the  duty  of 
the  secretary  of  the  bpard  wherein  the  vacancy  shall  happen,  to 
notify  the  governor  thereof  immediately;  provided^  that  this 
section  shall  not  apply  to  vacancies  in  the  board  of  regents  of 
the  state  university. 

Sec.  3.  Upon  receiving  notice  of  vacancies  which  are  required 
to  be  filled  by  the  general  assembly,  the  governor  shall  at  once 
notify  that  body  thereof,  if  it  be  in  session,  and  immediately 
upon  its  next  convening  if  it  be  not.  He  shall  also  notify  the 
bo^d  of  regeuts  of  all  vacancies  occurring  therein  by  resignation. 


In  cftse  of  va- 
cancy In 
liotn'd. 


rroviBo: 
Not  apply  to 
ri'Ki'nis  of 
iniverelty. 


Pnty  of  gov- 
ernor. 


SPECIAL   ELECTIONS. 


Provisions  for. 

C.  '01.  g  26. 

Canvass:  when 

and  by  whom 

made. 

I)  Ci.  A.  ch.  88, 

HI.  3. 


State  canvass. 
Same,  ^  4. 


In  oflrtce  of 

jiLstiee. 

11  (..  A.  ch.  137, 

HI.  2. 


Trustees  to  ap- 
point: qualili- 
cation, 
borne,  g  2  3, 4,  5. 


Sec.  791.  The  provisions  relating  to  general  elections,  shall 
govern  special  elections  except  where  otherwise  provided  by  law. 

Sec.  ?92.  In  all  cases  ivhere  special  elections  are  held  to  fill 
vacancies  in  the  offices  of  senator  or  representative  in  the  general 
assembly,  or  representative  in  congress,  the  bo.ird  of  county  can- 
vassers shall  meet  at  12  o'clock  m.,  on  the  second  day  after  said 
election,  to  canvass  the  votes  cast  at  said  election,  and  the  aud- 
itor, within  four  days  after  such  election,  shall  transmit  to  the 
secretary  of  state  an  abstract  of  the  votes  cast  at  said  election,  if 
there  be  more  than  one  county  in  the  district. 

Sec.  793.  Within  fifteen  days  after  said  election,  in  the  case 
last  mentioned,  the  board  of  state  canvassers  shall  meet  and  can- 
vass the  votes  cast  to  fill  such  vacancy,  and  if  the  returns  have 
rot  been  received  from  all  the  counties  composing  said  district, 
they  may  adjourn  to  such  day  as  they  deem  necessary,  not  exceed- 
ing ten,  for  the  purpose  of  receiving  said  returns. 

Sec.  794.  Whenever  a  vacancy  occurs  in  the  office  of  a  justice 
of  the  peace  or  constable  more  than  thirty  days  prior  to  any  gen- 
eral election,  the  county  auditor  shall  immediately  notify  the  clerk 
of  the  township  in  which  the  vacancy  exists,  and  the  township 
clerk,  within  five  days  after  receiving  such  notice,  shall  notify 
each  of  the  trustees  of  his  township  in  writing,  fixing  the  time 
and  place  that  they  shall  meet  for  the  purpose  of  filling  such 
vacancy  by  appointment.  Such  notice  may  be  served  by  any  con- 
stable of  the  township,  and  shall  be  served  at  least  five  days  prior 
to  such  meeting. 

Skc.  795.  The  trustees  shall  meet  in  accordance  with  such  no- 
tice and  fill  such  vacancy,  and  in  five  days  after  such  appointment 
has  been  made,  the  township  clerk  shall  record  it  in  the  township 
record  book,  and  shall  cause  a  notice  to  be  served  upon  the  per- 
son so  appointed,  informing  him  of  his  appointment,  by  any  con- 
stable in  the  township  in  the  manner  prescribed  by  law  for  the 
service  of  notices,  and  any  person  so  appointed  and  notified,  shall 
qualify  within  ten  days  alter  such  notice  has  been  served  upon 
him.  The  auditor  may  approve  of  the  bond  of  a  justice  of  the 
peace  and  constable  so  appointed,  by  the  recommendation  of  the 
sufficiency  of  the  sureties  upon  such  bond,  signed  by  any  member 
of  the  board  of  supervisors. 
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TITLE  VL 

OF  REVENUE. 
CHAPTER  1 

OP  THE  ASSESSMENT  OF  TA3ES. 

Section  796.     The  board  of  supervisors  of  each  county  shall,  Lcvj-rnmount 
annually,  at  their  September  session,  levy  the  following  taxes  upon  ^.^f. 
the  assessed  value  of  the  taxable  property  in  the  county  :  c.''5i,g*4M. 

1.  For  state  revenue,  one  and  a  half  mills  on  a  dollar,  or  such  f^'04  ^*^'  ^' 
rate  as  may  bo  directed  by  the  executive  council,  not  exceeding  ii'gIa.  ch.  87, 
two  mills  on  a  dollar  ;  ^  ^ 

2.  For  ordinary  county  revenue,  including  the  support  of  the 
poor,  not  more  than  four  mills  on  a  dollar  and  a  poll  tax  of  fifty 
cents ; 

3.  For  support  of  schools,  not  less  than  one,  nor  more  than 
three  mills  on  a  dollar; 

4.  For  making  and  repairing  bridges,  not  more  than  three 
mills  on  a  dollar. 

[Fifteenth  General  Assembly,  Chapter  28.] 
Sec.  1.     Subdivision  two  of  section  703  [790]  of  the  code  of  1873  Counties  of  rot 
be  and  the  sameis  hereby  amended  by  striking  out  the  word  "Four"  u!?)(I()  pTimia- 
in  the  second  line  of  said  sub-division  two  of  section  796  of  the  ^^»  ™gfx^Si 
code  of  1873,  and  inserting  in  lieu  thereof  the  word  "Six:"  Pro-  on  the  doiiurl 
vided^  That  the  provisions   hereof  shall  not  apply  to   counties 
having  a  population  exceeding  14,000  inhabitants;  except  to  coun- 
ties having  an  area  exceeding  nine  hundred  square  miles,  and  to 
such  counties  the  provisions  hereof  shall  apply. 

[As  amended  by  adding  the  exception  at  the  end  of  the  proviso,  IStb  6.  A., 
ch.  13.] 

As  to  what  action  of  the  board  is 
sutficient  to  constitute  a  levy,  see 
West  V.  Whitaker,  37-598. 

These  provisions  contain  and  confer 
the  only  power  given  by  law  to  the 
board  of  supervisors,  to  levy  county 


taxes  for  any  purpose,  except  under 
§§  309  and  312.  §  3049  does  not  au- 
tborisse  the  levy  of  a  tax  in  excess  of 
the  limit  here  imposed:  Iowa  li. 
Land  Co,  v.  Sac  Co,,  39-124. 


EXEMPTIONS. 


Sec.  797.    The  following  classes  of  property  are  not  to  be  taxed.  Property  ex- 
and  they  may  be  omitted  from  the  assessments  herein  required:      K^/rii. 
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[Title  VI. 


School. 


Fire  engines. 


f  Mibllc  libraries 
and  property  of 
rcii'jiuiia  socie- 
ties. iS:c. 
y  Ci.  A.  ch.  31, 

lOG.  A.  ch.79, 

gl. 


Books,  papers, 
and  apparatus. 


Money,  credits. 


Ennmeratlon 
of  articles. 


Polls  or  estates 
of  infirm  per- 
sons. 


Farming  uten- 
sils. 


I^nds  entered 
during  the 
year. 


1.  The  property  of  the  United  States  and  of  this  state,  includ- 
ing university,  agricultural  college  and  school  lands,  and  all  prop- 
erty leased  to  the  state;  the  property  of  a  county,  township,  city, 
incorporated  town,  or  school  district,  when  devoted  entirely  to 
the  public  use  and  not  held  for  pecuniary  profit;  public  grounds, 
including  all  places  for  the  burial  of  the  dead;  fire  engines,  and 
all  implements  for  extinguishing  fires,  with  the  grounds  used 
exclusively  for  their  buildings  and  for  the  meetings  of  the  fire 
companies;  all  public  libraries,  grounds  and  buildings,  of  literary, 
scientific,  benevolent,  agricultural,  and  religious  institutions,  and 
societies  devoted  solely  to  the  appropriate  objects  of  these  insti- 
tutions, not  exceeding  six  hundred  and  forty  acres.in  extent,  and 
not  leased  or  otherwise  used  with  a  view  to  pecuniary  profit ;  and 
all  property  leased  to  agricultural,  charitable  institutions,  and 
benevolent  societies,  and  so  devoted  during  the  term  of  such  lease; 
provided^  that  all  deeds  by  which  such  property  is  held  shall  be 
duly  filed  for  record  before  the  property  therein  described  shall 
be  omitted  from  the  assessment; 

2.  The  books,  papers,  and  apparatus  belonging  to  the  above 
institutions,  used  solely  for  the  purposes  above  contemplated,  and 
the  like  property  of  students  in  any  such  institution,  used  for  their 
education  ; 

3.  Money  an3  credits  belonging  exclusively  to  such  institu- 
tions and  devoted  solely  to  sustaining  them,  but  not  exceeding  in 
amount  or  income  the  sum  prescribed  by  their  charter; 

4.  Animals  not  hereafter  specified,  the  wool  shorn  from  sheep 
belonging  to  the  person  giving  the  list,  his  farm  produce  harvested 
within  one  year  previous  to  the  listing,  private  libraries  not 
exceeding  three  hundred  dollars  in  value,  family  pictures,  kitchen 
furniture,  beds  and  bedding  requisite  for  each  family,  all  wearing 
apparel  in  actual  use,  and  all  food  provided  for  the  family;  but 
no  person. from  whom  a  compensation  for  board  or  lodging  is  re- 
ceived or  expected,  is  to  be  considered  a  member  of  a  family 
within  the  intent  of  this  clause; 

5.  The  polls  or  estates,  or  both,  of  persons  who  by  reason  of 
age  or  infirmity  may,  in  the  opinion  of  the  assessor,  be  unable 
to  contribute  to  the  public  revenue;  such  opinion,  and  the  facts 
on  which  it  is  based,  being  in  all  cases  reported  to  the  board  of 
equalization  by  the  assessor,  or  any  other  person,  and  subject  to 
reversal  by  them; 

6.  The  farming  utensils  of  any  person  who  makes  his  livelihood 
by  farming,  and  the  tools  of  any  mechanic,  not  in  either  case  to 
exceed  three  hundred  dollars  in  value; 

7.  Government  lands  entered  or  located,  or  lands  purchased 
from  this  state,  shall  not  be  taxed  for  the  year  in  which  the  entry, 
location,  or  purchase  is  made. 

exempt  from  taxation:  Mulroy  v. 
Churchman,  52-2:^. 

Property  bought  in  by  a  county  on 
jiidfirments  atrainst  a  defaulting  offi- 
cer is  *'  not  held  for  pecuniary  prof- 
it "  and  is  exempt:  Gibson  v.  Howe. 
37-168. 

Water  works  in  a  city,  which  are 


Par.  1.  The  residence  of  a  profps- 
8or  owned  by  a  collejre.  and  a  parson- 
age owned  by  a  church,  are  so  devot- 
ed to  the  appropriate  objects  of  such 
institutions  as  to  be  exempt  from  tax- 
ation :  Trustees  of  Griswold  College 
V.  The  Slate,  46-275. 

Places  for  the  burial  of  the  d  ad 
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Moines  N.  d^  R.  Co.  v.  County  of 
Polk,  10-1;  Tallman  v.  Treasurer, 
etc.,  12-531. 

Lands  entered  under  the  U.  S. 
homestead  law  are  not  subiect  to 
tax  ition  prior  to  the  time  when  the 
occupant  becomes  entitled  to  a  pat- 
ent:   Moriarty  v.  Boone  Co.,  39-6"U. 

The  purchaser  at  tax  sale  of  proper- 
ty exempt  from  taxation  acquires  no 
hen  thereon  for  taxes  voluntarily 
paid  for  subsequent  years,  iilthousrh 
the  property  had  passed  to  a  third 
person  who  could  not  claim  the  ex- 
emption :  Byington  v.  Wood,  liJ- 
479. 


owned  and  onerated  by  a  private  cor- 
poration, ana  which,  by  agrreement 
with  the  city,  furnish  water  for 
"public  use,  including^  the  extingruish- 
ment  of  fires,  are  not  exempt  from 
taxation  as  *'  fire  eneines  :  "  Ap- 
peal of  I)es  Moines  Water  Co.,  4?^ 
324. 

Church  property  leased  for  other 
purposes  is  subject  to  taxation.  See 
§1921. 

Par.  7.  Previous  to  the  enactment 
of  this  provision  it  was  held  that  lands 
acquired  from  the  government  or 
stite  after  the  close  of  the  assess- 
ment for  the  current  year,  were  not 
liable  to  tixation  for  that  year:    Des 

Sec.  798.  For  every  acre  of  forest  trees  planted  and  cultivated  ^Pg^*^*k';jo 
for  timber  within  the  state,  the  trees  thereon  not  being  more  than  ^ii^i^A,  '  "^ 
twelve  feet  apart  and  kept  in  a  healthy  condition,  the  sum  of  one 
hundred  dollars  shall  be  exempted  from  taxation  upon  the  owner's 
assessment,  for  ten  years  after  each  acre  is  so  planted;  provided^ 
that  such  exemption  be  applied  only  to  the  realty  owned  by 
the  party  claiming  the  exemption,  not  to  exceed  each  one 
hundred  and  sixty  acres  of  land,  upon  which  the  t/ees  are 
grown  and  in  a  growing  condition.  For  every  acre  of  fruit 
trees  planted  and  suitably  cultivated  within  the  state,  the  trees 
thereon  not  being  more  than  thirty- three  feet  apart  and  kept 
in  a  healthy  condition,  the  sum  of  fifty  dollars  shall  be  ex- 
empted from  taxation  upcfti  the  owner's  assessment,  for  five  ^^*'^^^ 
years  after  each  acre  is  planted.  Such  exemption  shall  be  made 
by  the  assessor  at  the  time  of  the  annual  assessment,  upon  satis- 
factory proof  that  the  party  claiming  the  same  has  complied  with 
this  section;  and  the  assessor  shall  return  to  the  board  of  equali- 
zation the  name  of  each  person  claiming  exemption,  the  quantity 
of  lands  planted  to  timber  or  fruit  trees,  and  the  amount  deducted 
from  the  valuation  of  his  property.  Providedj  that  the  amount  so 
deducted  shall  not  exceed  one-half  of  the  valuation  of  the  realty 
on  which  such  exemption  is  claimed. 

[As  amended  by  mserting  the  proviso  at  the  end  of  the  first  sentence;  17th 
G.  A.,  ch.  50,  §  1;  and  by  addfcg  the  proviso  at  the  end  of  the  section, 
18th  G.  A.,  ch.  19J.] 

[Sec  799,  providing?  that  the  board  of  supervisors  might  exempt  from  tax- 
ation a  f?reater  amount  than  provided  in  the  preceding:  section,  on  account  of 
forest,  fruit  or  shade  trees  or  nedge,  was  amended  by  15th  G.  A.,  ch.  45,  and 
afterwards  repealed  by  17th  G.  A.,  ch.  5U,  §  2.] 


by  injunction:  District  Township,  dtc, 
p.  Brown,  47-25. 


The  action  of  the  board  in  grant- 
ing exemptions  can  only  be  reviewed 
upon  appeal  or  by  certiorari,  and  not 

Sec.  800.     The  board  of  supervisors  shall  have  power  to  rebate  Rebate  in  mw 
in  whole  or  in  part  the  taxes  of  any  person  whose  buildings,  crops,  of  bSidinlrs," 
stock,  or  other  property  has  been  destroyed  by  fire,  tornado,  or  ^^^  ^^*^*'* 
other  unavoidable  casuality,  if  said  property  has  not  been  sold  for  property, 
taxes  or  if  said  taxes  have  not  been  in  default  for  thirty  days  at  Ex?a  s  a.  a. 
the  time  of  destruction.     But  the  loss  for  which  such  rebate  is  ch.  12. 
allowed  shall  be  such  only  as  is  not  covered  by  insurance. 

[The  original  section  repealed  and  the  foregoing  substituted,  15th  G.  A., 
ch.  66.] 
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Enumerated.  Skc.  801.  All  Other  property,  real  and  personal,  is  subject  to 
c.*'5ij'456.  taxation  in  the  manner  directed.  Ferry  franchises  and  toll- bridges, 
13G.  A.  ch.  187.  for  the  purposes  of  this  title,  are  considered  as  real  property. 
Horses,  cattle,  mules,  asses,  sheep,  swine,  and  money,  whether  in 
possession  or  on  deposit,  and  including  bank  bills,  money,  prop- 
erty, or  labor  due  from  solvent  debtors  on  contract  or  on  judp^ment, 
mortgages  and  other  like  securities,  and  accounts  bearing  interest, 
property  situated  in  this  state  belonging  to  any  bank,  or  company, 
incorporated  or  otherwise,  whether  incorporated  by  this  or  any 
other  state,  public  stocks  or  loans,  household  furniture,  including 
gold  and  silver  plate,  musical  instruments,  watches,  and  jewelry, 
private  libraries,  for  their  value  exceeding  three  hundred  dollars, 
carriages,  threshing  machines,  and  every  description  of  veh  cle, 
farming  utensils,  machines  and  machinery,  mechanic  tools,  and 
professional  libraries  for  their  aggregate  value  over  three  hundred 
dollars,  boats  and  vessels  of  every  description,  wherever  registered 
or  licensed,  and  whether  navigating  the  waters  of  this  state  or  not, 
if  owned  either  wholly  or  in  part  by  inhabitants  of  this  state,  to 
the  amount  owned  in  this  state.  Any  and  all  lands  in  this  state 
which  are  owned  or  held  by  any  other  county  or  counties  claiming 
title  under  locations  with  swamp  land  indemnity  scrip,  or  other- 
wise, shall  be  taxed  the  same  as  other  real  estate  within  the  limits 
of  the  county. 

[The  words  **  mechanic  tools/'  in  the  fourteenth  line,  as  they  stand  in  the 
original,  are  omitted  in  the  printed  code.] 


What  property  ts taxable:  A 
valid  leffal  ti'  le  is  not  necessary  to 
authorize  taxation.  Lands  held  by  the 
United  States  in  trust  for  grantees, 
are  subject  to  taxation  as  property  of 
Ruch  prrajitees:  Stockdale  p.  Treas- 
urer, etc..  12-586. 

Under  the  railroad  land  grant  acts, 
by  which  upon  the  completion  of  a 
twenty  mile  section  of  road,  the  com- 
pany became  entitled  to  certain  sec- 
tions of  public  land  as  therein  provid- 
ed, held,  that  such  land  was  taxable 
in  the  hands  of  the  company  from  the 
time  of  the  completion  of  the  section 
of  road,  althoujyh  certificates  for  it 
were  not  chained  until  afterward: 
loica  Homestead  Co.  v,  Webster  Co., 
21-221;  D.  d'F.R.Co.v.Same,%d.2d^, 

Mortgages  held  by  non-residents 
are  not  taxable  in  this  State:  City  of 
Davenport  i\  M.  <Jb  M.  R.  Co.  12-539. 

A  purchase-money  mortjrage  is  not 
exempt  from  taxation.  To  tax  such 
security  is  not,  at  least  as  to  the  per- 
son owning  the  mortgage,  double 
taxation:  McGregor  v,  Vanpel^  24- 
436. 

Notes  which  are  left  in  another 
state  for  safe  keeping  are  still  subject 
to  taxation  in  this  state  to  the  owner 
residing  here.  The  debts  exist  inde- 
pendently of  the  notes  themselves, 
and  follow  the  owner,  though  as  to 
moneys  and  credits  under  the  control 


of  an  agent  in  another  state  for  the 
purpose  of  inves'ment  for  profit,  the 
rule  might  be  ditferent.  (See  §  817): 
Hunter  v.  Board  of  Supervisors,  3l{- 
376. 

Taxation  op  railway  propkr- 
tf:  Under  the  Code  of  1851  (i$  462), 
by  which  the  property  of  corporations 
was  taxable  only  through  tlie  shares 
of  stock  of  its  stockhoMers.  held, 
that  land  owned  by  a  railroad  com- 
pany was  not  taxable  as  real  proper- 
ty: Talhnan  r.  Trea surer j  e*c.,  12- 
531;  D.  dt  S,  C.  R.  Co.  V.  City  of 
Duhuqucy  17-120;  and  the  same  was 
held  to  be  true  under  the  act  of  1858. 
ch.  152,  §7:  Faxtonv.  McCosh,  1  - 
527;  Cift/  of  Davenport  v.  M.  dt  M. 
R.  Co.,  i</.  53^.  Also  held,  that  the 
provision  of  the  Code  of  '5),  that 
stock  owned  by  non-resident  stock- 
holders in  railroad  and  similar  cor- 
porations in  this  state  should  be  tax- 
able in  the  county  where  either  ter- 
minus of  the  road  was  situated,  was 
walid:    Faxton  v,  McCosh,  12-527. 

Under  the  Revision  (§  712),  the 
property  of  railroads  was  to  be  as- 
sessed and  tfixed  \n  the  same  man- 
ner as  the  property  of  individuals: 
Iowa  Homestead  Co.  v.  Webster  Co..  21 
-221  ;D.  d-  F.  R.  Co.  v.  Same,  id.  235. 

As  to  whether  the  track,  depot 
groundr,  buildings,  etc.,  of  a  railway 
corporation,  situated  within  the  lira- 
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i?.  Co.,  39-56. 

As  to  whether,  under  the  acts  of 
1862  and  186S,  above  referred  to,  the 
rollinjr  stock  of  a  railway  corporation 
was  subject  to  municipal  taxation  in 
the  city  where  the  company  had  its 
principal  place  of  business,  see  tre 
cases  of  uity  of  DarenpoHv.M.  d\ 
M  n.  Co. ;  b.  d'  S  C.  R.  Co.  v.  Citr/ 
of  Zhthique,  and  Citt/  of  Dubuque  v, 
III.  Cent.  R.  Co.,  supra. 

As  to  taxation  of  railway  property 
under  present  law,  see  §§  o06,  81  u, 

Taxation  of  lands  held  by 
OTHER  CO CNTiES:  The  last  Sentence 
of  the  section  (13  G.  A.,  ch.  187) 
amounts  to  a  declaration  that  such 
lands  were  not  taxable  before:  Couti' 
ty  of  Gut h  fie  v.  County  of  Carroll,  34 
-108. 

Taxation  op  bank  stock:  See 
§  818  and  notes. 


its  of  a  city,  were  under  9th  G.  A.,  ch. 
173,  which  imposed  a  tax  of  one  per 
cent,  upon  the  gross  earnings  in  lieu 
of  all  taxi  s  for  any  and  all  purposes, 
subject  to  municipal  taxation,  the 
supreme  court  were  equally  divided : 
City  of  Davenport  v.  M,  dt  M.  R.  Co. 
16-:M8:  D,  <&  S.  C.  R.  Co.  v.  City  of 
Dubuque,  17-120. 

But  under  12th  G.  A.,  ch.  196,  similar 
to  the  act  lai»t  referred  to,  it  was  held 
that  such  property  was  subject  to  tax- 
ation for  municipal  purposes  and  that 
the  one  per  cent,  was  only  in  lieu  of 
state  and  county  taxes:  Dunleith  <£: 
Dubuque  Bridge  Co.  r.  City  of  Du- 
buque, 32-427;  City  of  Davenport  v. 
C.  R.  I.  dt  P.  R.  Co.,  38-63^3;  CUy  of 
Dubuque  v.  C.  D.  (0  M.  R.  Co.,  47- 
196;  and  that  14  G.  A.,  ch.  26,  §  9. 
by  which  it  was  sought  to  release 
railway  companies  from  such  taxes 
previously  levied,  was  unconstitu- 
tional:   CUy  of  Dubuque  v.  III.  Cent. 

Sec.  802.     The  term  "  credit "  as  used  in  this  title,  includes  DcfinHon  of 
every  claim  and  demand  for  money,  labor,  or  other  valuable  thing,  ItTria!'^'^^"'  * 
and  every  annuity  or  sum  of  money  receivable  at  stated  periods,  ^'-'oi.  2 457. 
and  all  money  or  property  of  any  kind  secured  by  deed,  mortgage, 
or  otherwise;  but  pensions  of  the  United  States,  or  any  of  them, 
and  salaries  or  payments  expected  for  services  to  be  rendered,  are 
not  included  in  the  above  term. 

Sec.  803.  Every  inhabitant  of  this  state,  of  full  age  and  sound  How  Ustcd. 
mind,  shall  assist  the  assessor  in  listing  all  property  subject  toe' 4m* 458. 
taxation  in  this  state  of  which  he  is  the  owner,  or  has  the  control 
or  management,  in  the  manner  hereinafter  directed;  the  property 
of  a  ward  is  to  be  listed  by  his  guardian,  of  a  minor,  by  his  father 
if  living,  if  not,  by  his  mother  if  living,  and  if  not,  by  the  persons 
having  the  property  in  charge;  of  a  married  woman,  by  herself  or 
husband;  of  a  beneficiary  for  whom  property  is  held  in  trust,  by 
the  trustee,  and  the  personal  property  of  a  decedent,  by  the  exec- 
utor; of  a  body  corporate,  company,  society,  or  partnership,  by  its 
principal  accounting  officer,  agent,  or  partner.  Property  under 
mortgage  or  lease  is  to  be  listed  by  and  taxed  to  the  mortgagor 
or  lessor,  unless  it  be  listed  by  the  mortgagee  or  lessee. 

session  thereof,  he  is  liable  for  the 
taxes  thereon,  and  on  subsequently 
taking  the  deed  cannot  require  tlie 
vendor  to  covenant  against  such  tax- 
es :    Miller  v.  Corey ^  15-166. 

The  personal  property  of  a  dece- 
dent should,  as  a  rule,  be  assessed  in 
the  county  of  which  he  died  a  resi- 
dent, and  not  in  the  county  where  the 
executor  resides :  McGregor^ 8  Ex^rs 
V.  Vanpel  24-436. 

As  to  the  county  in  which  personal 
property  of  decedent  is  to  be  assessed, 
see  note  to  §  803. 


It  is  the  duty  of  the  mortgagor  of 
real  property  to  pay  the  taxes  there- 
on: Porter  V.  Lafferty,  33-254;  Day- 
ton V.  Rice,  47-429. 

While  the  pivperty  which  is  under 
mortgage  or  lease  may  be  assessed  to 
the  mortgacror,  the  mortgage  itself  is 
to  be  assessed  as  personal  property  to 
the  mortgagee,  and  if  he  be  a  non- 
resident it  cannot  be  assessed  in  th-s 
state:  City  of  Davenport  v.  M.  dt  M. 
R.  Co.  12-539. 

Whei-e  a  purchaser  of  real  estate 
under  contract  for  a  deed  takes  pos- 


13 


Digitized  by 


Google 


194  ASSESSMENT   OF  TAXES.  [TiTLE  VL 


Who  deemed 
ownere. 


Sec.  804.     Commission  merchants  and  all  persons  trading  and 

dealing  on  commission,  and  assignees  authorized  to  sell,  when  the 

R.  i.  715.  owner  of  the   goods   does  not  reside  in  the  county,  are,  for  the 

•  ^     '       purpose  of  taxation,  to  be  deemed  the  owners  of  the  property  in 
their  possession. 

Sec.  805.     Any  person  required  to  list  property  belonging  to 

When  listed:     another,  shall  list  it  in  the  same  county  in  which  he  would  he  re- 

k.^Tiir""™^  quired  to  if  it  were  his  own,  except  as  herein  otherwise  directed, 

c.  '51,  g  461.       but  he  shall  list  it  separately  from  his  own,  giving  the  assessor 

the  name  of  the  person  or  estate  to  whom  it  belongs  ;  but  the 

undivided  property  of  a  person  deceased,  belonging  to  his  heirs, 

may  be  listed    as  belonging  to  his   heirs  without  enumerating 

them. 

Sec.  806.  When  a  person  is  doing  business  in  more  than  one 
\\Ticre  taxed :  county,  the  property  and  credits  existing  in  any  one  of  the  coun- 
pmmrty!* *^  tics  shall  be  listed  and  taxed  in  that  county,  and  the  credits  not 
K.^717.  existing  in  or  pertaining  especially  to  the  business  in  any  county, 

'  "*  '^  shall  be  listed  and  taxed  in  that  where  the  principal  place  of  busi- 

ness may  be.     Any  individual  of  a  partnership  is  liable  for  the 
taxes  due  from  the  firm. 

[The  word  ''in"  in  the  fourth  line,  precedinflr  **or,"  is  omitted  in  the 
printed  code.] 

Sec.  807.     Every  insurance    company  doing  business  in   this 

insumnce  com- state,  except  joint  stock  and  mutual  companies  organized  under 

^xed^*^^^      the  laws  of  this  state,  shall,  at  the  time  of  making  the  annual 

R.ni8-  statements  as  required  by  law,  pay  into  the  state  treasury  as  taxes, 

12  G.  A.  ch,*  138,  two  and  one-half  per  cent,  of  the  gross  amount  of  premiums  re- 

\iQ  A. eh  106  ^^'^^^  ^"  ^^^^  State  during  the  preceding  year,  taking  duplicate 

2  6.  *        '     '  receipts  therefor,  one  of  which  shall  be  filed  with  the  auditor;  and 

upon  the  filing  of  said  receipts,  and  not  till  then,  the  said  auditor 

shall  issue  the  annual  certificate  as  provided  by  law;  and  the  said 

sum  of  two  and  one-half  per  cent,  shall  be  in  full  for  all  taxes, 

state  and  local. 

Sec  808.     Lands,  lots,  and  other  real  estate  belonging  to  any 

Real  property    railway  company,  not  exclusively  used  in  the  operation  of  the 

iiG.  a!c^^.'26    several   roads,  and  all  railway  bridges  across  the  Mississippi  and 

i  't  8.  lo!         '   Missouri  river,  shall  be  subject  to  assessment  and  taxation  on  the 

same  basis  as  the  property  of  individuals  in  the  several  counties 

where  situated. 


The  ripht  of  the  C.  B.  I.  &  P.  R. 
Co.  to  use  the  jrovernment  bridgre  over 
the  Mississippi  river  at  Davenport, 
heldy  not  taxable,  except  as  railroad 


property  under  §  1317:  C,  R.  I.  (t  P. 
It.  Co.  V.  City  ojf  Davenpofi,  51-451. 

As  to  taxation  of  raiJway  property 
generally,  see  notes  to  §  801. 


Sec.  809.  No  real  estate  used  by  railway  corporations  for 
Roadbeds  and  road-beds  shall  be  included  in  the  assessment  to  individuals  of 
ufl!  A*^.  89.  *^®  adjacent  property,  but  all  such  real  estate  shall  be  deemed  to 
be  the  property  of  such  companies  for  the  purpose  of  taxation; 
nor  shall  real  estate,  occupied  for  and  used  as  a  public  highwa}^ 
be  assessed  and  taxed  as  a  part  of  adjacent  lands  whence  the  same 
was  taken  for  such  public  purpose. 

Sec  810.     All  railway  property  not  specified  in  section  eight 
hundred  and  eight  of  this  chapter,  shall  be  taxed  upon  the  assess- 
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ment  made  by  the  executive  council  as  provided  in  chapter  five 
of  title  ten,  at  the  same  rates,  by  the  same  oflBcers,  and  for  the 
same  purposes  as  individual  property  under  the  provisions  of  this 
chapter;  and  all  provisions  of  this  title  relating  to  the  levy  and 
collection  of  taxes  shall  apply  to  the  taxes  so  levied  upon  railway 
property. 


Railway  prop- 
erty: how 
assessed, 
and  taxed. 
14  G.  A.  ch. 
26,HC,7. 


grounds,  was  liable  for  sidewalk  tax: 
B.  (^  M.  R,  R,  Co,  tJ.  Speannan,  12- 
112. 

As  to  taxation  of  railway  property 
generally,  see  notes  to  §  cOi. 


Under  the  act  of  1868  (7th  G.  A., 
cb.  152)  which  made  the  property  of 
railway  corporations  taxable  throngh 
their  shares  of  stock  only,  it  was  held 
that  real  property  inside  a  city,  owned 
by  the  company  and  used  as  depot 

Sec.  811.  All  property,  real  and  personal,  including  their 
franchises,  owned  by  telegraph  and  express  companies,  snail  be 
listed  and  assessed  for  taxation  and  shall  be  subject  to  the  same 
levies  as  the  property  of  individual. 

Sec.  812.  All  taxable  property  shall  be  taxed  each  year,  and 
personal  property  shall  be  listed  and  assessed  each  year  in  the 
name  of  the  owner  thereof  on  the  first  day  of  January;  except 
moneys  and  credits  of  associations,  organized  under  the  gen- 
eral incorporation  laws  of  this  state,  for  the  purpose  of  trans- 
acting a  banking  business,  and  moneys  and  credits  of  private 
bankers,  and  others  who  have  loaned  money,  bought  notes 
mortgages,  or  other  securities  within  the  year  previous  to  the  time 
of  assessing;  in  every  such  instance  the  average  value  of  the 
moneys  and  credits  which  have  been  in  the  possession  or  under 
the  control  of  the  person  making  the  list  during  the  year  previous 
to  the  time  of  making  said  assessment,  shall  be  listed  for  taxation. 
Real  property  shall  be  listed  and  valued  in  the  year  eighteen  hun- 
dred and  seventy-three  and  each  second  year  thereafter,  and  shall 
be  assessed  at  its  true  cash  value,  having  regard  to  its  quality,  loca- 
tion, and  natural  advantages,  the  general  improvement  of  the 
vicinity,  and  all  other  elements  of  its  value;  and  in  each  year  in 
which  real  estate  is  not  regularly  assessed,  the  assessor  shall  list 
and  value  any  real  property  not  included  in  the  previous  assessment. 

[As  amended  by  15th  G.  A.,  ch.  6:},  which  added  the  exception  as  to 
moneys  and  credit^  of  banking  associations.] 

A  person  should  not  be  assessed, 
for  any  year,  upon  personal  property 
not  owned  by  hnn  on  the  first  day  of 
January  of  such  year:  Tackaherry 
T.  City  of  Keokuk^  82-155. 

The  location  of  personal  property 
on  the  first  of  January  does  not  de- 
termine what  tuwnsnip  it  is  to  be 
taxed  in,  under  §  823:  Rhyno  v. 
Madison  Co.,  4.^-632, 


Telegraph  and 
express  com- 
panies. 

12  G.  A.  ch.  180 
13G.  A.  ch.  ICK). 

When,  and  In 

whose  name 

assessed. 

R.  'i  3  719,  T'JO. 

C.  '51, 1  g  4G0. 

4G5. 


Assessment 
of  moneys  and 
credits 
of  bankers. 


On  even  numbered  years  the  asses- 
sor should  not  assess,  and  need  not 
list  real  property  assessed  the  preced- 
ing year:  Snell  v.  City  of  Fori  Dodge, 
4>-564,  667. 

Improvements  made  upon  real  es- 
tate during  the  first  year  after  an  a«- 
sessinent  cannot  be  taxed  until  the 
next  regular  assessment,  althousrh 
the  personal  proper. y  of  the  owner 


subject  to  taxation  is  decreased  by 
that  much,  notwithstanding  the  pro- 
vision that  "all  taxable  property 
shall  be  taxed  each  year; "  the  en- 
hanced value  of  real  estate  should 
not  l>e  regarded  as  taxable  property 
until  the  real  estate  is  assessed  in  the 
manner  provided :  Richards  v.  Wa- 
pello Co.,  48-507. 

The  clause  of  the  section  as  amend- 
ed **  the  average  value  of  the  moneys 
and  credits  which  have  been  in  the 
possession  or  under  the  control  of 
such  person  ♦  ♦  ♦  shall  be  listed 
for  taxation,"  does  not  authorize  the 
assessor  to  assess  against  a  bank  the 
average  of  deposits  during  the  preced- 
ing year:  Branch  v.  Town  of  Maren- 
go, 43-600. 


Sec.  813.     Depreciated  bank  notes,  and  the  stock  of  corpora- 
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thereof.  Whether  both  shares  and 
property  may  be  taxed,  and  whether 
that  would  amount  to  double  tiix  itio  i, 
qucere:  Appeal  of  the  Dea  Moints 
Water  Co.  48-324. 


196  ASSESSMENT   OF   TAXES.  [TiTLE  VI. 

tions  and  companies,  shall  be  assessed  at  their  cash  value;  credits 
Money,  credit^  shall  be  listed  at  such  sura  as  the  person  listing  them  believes 
stock:  how  es-  will  be  received  or  can  be  collected  thereon,  and  annuities,  at  the 
rTtS^*  value  which  the  person   listing   believes  them  to   be  worth    in 

c.*^i.2*46S.       money. 

The  real  property  of  a  private  cor- 
poration is  to  be  assessed  under  § 
i?2i3.  The  shares  of  stock  of  such 
companies  are,  under  this  section 
taxaole  in  the  hands  of  the  owners 

[Sixteenth  General  Assembly,  Chapter  163] 
Sec.  1.     The  shares  of  stock  of  mutual  loan  and  building  asso- 
Buiiding  ciations  shall  be  assessed  at  their  cash  value,  but  only  the  unre- 

.^hares  of^S)ck  ^^^"^©^  shares  of  such  stock  shall  be  taxed  and  such  unredeemed 
fLssessed  at  cash  shares  shall  be  listed  to  the  individual  owners  thereof, 
value. 

Sec.  814.  In  making  up  the  amount  of  money  or  credits  which 
Debts  owing,  any  person  is  required  to  list,  or  have  listed  and  assessed,  he  will 
irom  c1-ed?te^^^  ^®  ®"*^^^*^*^  ^^  deduct  from  the  gross  amount,  all  debts  in  good 
K.  ?^72?.  faith  owing   by  him,  but  no  acknowledgment  of  indebtedness  i)ot 

13  g!^a? ch.'i8L  founded  on  actual  consideration,  and  no  such  acknowledgment 
made  for  the  purpose  of  befng  so  deducted,  shall  be  considered  a 
debt  within  the  intent  of  this  section,  and  so  much  only  of  any 
liability  of  such  person  as  security  for  another  shall  be  deducted, 
as  the  person  making  the  list  believes  he  is  equitably  or  legally 
bound  to  pay,  and  so  much  only  as  he  believes  he  will  be  com- 
pelled to  pay  on  account  of  the  inability  of  the  principal  debtor, 
and  if  there  are  other  sureties  able  to  contribute,  then  so  much 
only  as  he  in  whose  name  the  list  is  made  will  be  bound  to  con- 
tribute ;  but  no  person  will  be  entitled  to  any  deduction  on  ac- 
count of  any  obligations  of  any  kind  given  to  any  insurance  com- 
pany for  the  premiums  of  insurance,  nor  on  account  of  any  un- 
^  pnid  subscription  to  any  institution,  society,  corporation,  or  com- 
pany ;  and  no  person  shall  be  entitled  to  any  deduction  on  account 
of  any  indebtedness  contracted  for  the  purchase  of  United  States 
bonds,  or  other  non-taxable  property. 

This  provision  allowing  the  deduc-   hibiting  local  or  special  laws  for  the 
tion  of  debts  is  not  in  conflict  with 
Art.  3,  §  30  of  the  constitution,  pro- 


assessment    or    collection    of   taxes: 
Macklot  V.  City  of  Davenport,  17-^79. 


Sec.  815.     Any  person  owning,  or  having  in  his  possession,  or 
wiio  held  to  be  ^nder  his  control,  within  this  state,  with  authority  to  sell  the  same, 
a  merchant      any  personal  property  purchased  with  a  view  of  its  being  sold  at 
ayfl"468.       ^  profit,  or  which  has  been  consigned  to  him  from  any  place  out 
of  this  state   to   be   sold  within  the  same,  shall  be  held  to  be  a 
merchant   for   the   purposes  of  this  title;  such  property  shall  be 
listed  for  taxation,  and  in  estimating  the  value  thereof,  the  mer- 
chant shall  take  the  average  value  of  such  property  in  his  posses- 
sion or  under  his  control  during  the  next  year  previous  to  the  time 
of  assessing,  and  if  he  has  not  been   engaged  in  the  business  so 
long,  then  he  shall  take  the  average  during  such  time  as  he  shall 
have  been  so  engaged,  and  if  he  be  commencing,  he  shall  take  the 
value  of  the  properly  at  the  time  of  assessment. 


A  person  engaged  in  buying  and 
packing  i  ork  is  a  merchant  within 


the  meaning  of  this  section,  and  the 
fact  that  the  property  is  held  with  a 
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view  of  selliug  it  out  of  the  state,  does 
not  affect  the  liability  of  the  owner 
(o  taxation  upon  such  property.  The 
fact  that  the  property  was  purchased 
on  credit  or  on  borrowed  capital,  will 


not  relieve  the  owner  from  taxation 
thereon.  His  debts  can  only  be  de- 
ducted from  his  moneys  and  credits 
under  §  814:  McConn  v,  Roberta ^ 
26-152. 


Sec.  816.     Any  person  who  purchases,  receives,  or  holds  per-  whoamanu- 
sonai  property  of  any  description  for  the  purpose  of  adding  to  the  r.  \t2a.' 
value  thereof  by  any  process  of  manufacturing,  packing  of  meats,  ^*  '^^'  *  ^^' 
refining,  purifying,  or  by  the  combination  of  diflferent  materials, 
with  a  view  of  making  gain  or  profit  by  so  doing,  and  by  selling 
the  same,  shall  be  held  to  be  a  manufacturer  for  the  purpose  of 
this  title,  and  he  shall  list  for* taxation  the  average  value  of  such 
property  in  his  hands,  estimated  as  directed  in  the  preceding  sec- 
tion; but  the  value  shall  be  estimated  upon  those  materials  only 
which  enter  into  the  combination  or  manufacture. 

[Eighteenth  General  Assembly,  Chapter  57.] 

Sec.  1.  CJorporations  organized  under  the  laws  of  this  state  for  Taxation  of 
pecuniary  profit,  and  engajred  in  manufacturing  as  defined  by  iS|'*S^^nies. 
section  8 16  of  the  code,  and  which  have  their  capital  represented 
by  shares  of  stock,  shall,  through  their  principal  accounting  offi- 
cers, list  their  real  estate,  personal  property,  and  moneys  and 
credit^,  in  the  same  manner  as  is  required  of  individuals;  and 
their  machinery  used  in  their  manufacturing  establishments  shall, 
for  the  purposes  of  this  act,  be  regarded  as  real  estate.  « 

Sec.  2.     The  owners  of  capital  stock  of  manufacturing  compan-  stock  exempt. 
ies,  as  herein  provided  for,  hnving  listed  their  property  as  above 
directed^  shall  be  exempt  from  assessment  and  taxation. 

Sec.  817.  Any  person  acting  as  the  agent  of  another,  and  Af^^fab?^'^"' 
having  in  his  possession,  or  under  his  control  or  management,  any  R.g725. 
money,  notes,  credits,  or  personal  property  belonging  to  such 
other  person  vnth  a  view  to  investing  or  loaning,  or  in  any  other 
manner  using  the  same  for  pecuniary  profit,  shall  be  required  to 
list  the  same  at  the  real  value,  and  such  agent  shall  be  personally 
liable  for  the  tax  on  the  same;  and  if  he  refuse  to  render  the  list, 
or  to  swear  to  the  same,  the  amount  of  such  money,  property, 
notes,  or  credits,  may  be  listed  and  valued  according  to  the  best 
knowledge  and  judgment  of  the  assessor,  subject  to  the  provisions 
of  section  eight  hundred  and  twenty-four  of  this  chapter. 

[The  word  "and'*  stiindin^  in  the  printed  code  between   ** notes'*  and 
*•  credits"  is  not  in  the  originHl.] 
See  Hunter  v.  Board  of  Supervise  |  or«,  38-376  ;  cited  in  notes  to  §  SOI* 

BANKING  ASSOCIATIONS.  _  . 

How  assessed 

Sec.    818.     All  shares  of  the   banking   associations   organized  120.  a.  ch.  ii»3, 
within  this  state,  pursuant  to  the  provisions  of  the  acts  of  congress  ^^ 
to  provide  a  national  currency  secured  by  a  pledge  of  United 
States  stocks,  and  to  provide  for  the  circulation  and  redemption 
thereof,  held  by  any  person  or  body  corporate,  shall  be  included 
in  the  valuation  of  the  personal  property  of  such  person  or  body 
corporate  in  the  assessment  of  taxes  in  the  township,  incorporated 
town,  or  city,  where  such  banking  association  is  located  and  not 
elsewhere,  whether  the  holder  thereof  resides  there  or  not,  but  not 
at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in  the  ^ 
hands  of  individuals. 
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[The  word  "provide*'  in  the  third  line,  as  in  the  original,  is  "  procure" 
in  the  printed  code.] 


11th  G.  A.,  ch.  103,  providinj?  for 
the  tiixation  of  shares  in  national 
banks,  was  held  inoperative  for  the 
reason  that  the  capital,  and  not  the 
shares  of  stock  of  state  banking?  in- 
stitutions were,  under  Rev.,  §  1598, 
subject  to  taxation,  and  therefore, 
under  the  act  of  conjjress  (June  3, 
1364.  §  41,  which  provided  that  shares 
in  national  banks  should  not  be  taxed 
at  a  higher  rate  than  the  shares  of 
banks  organized  under  the  authority 
of  the  state),  shares  of  stock  in  na- 
tional banl^s  could  not  be  taxed: 
Hubbard  v.  Board  of  Supervisors  ^ 
rf'c,  2.i-i:^ ;  Oltmtead  v.  Board  of 
Supervisors,  dc,  24-3:>;  but  12  G. 
A.,  ch.  153  (§  4  of  which  repealed  all 
acts  and  parts  of  acts  inconsistent 
therewith),  was  held  to  repeal  Rev., 
§  1598,  and  render  the  shares  in  state 


banks  subject  to  taxation,  and  its  pro- 
visions, therefore,  not  in  conflict  with 
the  act  of  congress  above  relV»rred  to 
(as  then  amended  by  the  act  of  Feb. 
10,  1868),  and  such  repeal  wa^  held 
not  in  conflict  with  art.  8,  §  5  of  the 
constitution,  for  tne  reason  that  tha 
latter  is  only  applicable  to  acts  au- 
thorizing or  creating  corporations, 
etc.,  with  banking  powers,  and 
amendments  thereto,  and  not  to  acts 
repealing  the  same:  Morseman  r. 
YounkiHy  27-350. 

Under  the  act  of  congress  referred 
to  in  this  section,  the  shares  of  stock 
and  the  real  estate  of  national  ba  tks 
are  alone  subject  to  taxation.  Per- 
sonal property  belonging  to  such  as- 
sociations cannot  be  taxed:  Notion- 
al Slate  Ba/ikf  d;c,  t?.  Young ^  25-Jll. 


l)le  for  tax. 
Some,  I  2. 


Sec.  819.  The  principal  accounting  officer  of  each  of  said  asso- 
madc?assoc?a^  ciations,  between  the  first  and  fifteenth  days  of  January  of  each 
lions  respoiisi-  year,  shall  list  the  shares  of  the  association,  giving  the  assessor 
the  name  of  each  person  owning  shares,  and  the  amount  owned  Uy 
each;  and  for  the  purpose  of  securing  the  collection  of  taxes 
assessed  upon  said  shares,  each  banking  association  shall  be  liable 
to  pay  the  same  as  the  agent  of  each  of  its  shareholders,  under  the 
provisions  of  section  eight  hundred  and  seventeen;  luid  the  asso- 
ciation shall  retain  so  rauch  of  any  dividend  belonging  to  any 
shareholder  as  shall  be  necessary  to  pay  any  taxes  levied  upon  his 
shares. 


The  assessment  against  a  share- 
holder does  not  authorize  the  seizure 
of  property  of  the  bank  for  its  liquid- 
ation :  First  National  Bank^  d'C,^  v. 
Hershire,  :U-18. 

The  bank  is  not  absolutely  liable 


for  the  taxes  upon  shares,  but  to  render 
it  liable  it  must  be  shown  that  it  has, 
or  has  had  dividends  or  other  mo  .ey  or 
property  belonging  to  the  delinquen- 
shareholder:  Hershire  v.  First  N  • 
tional'Banky  dc,  35-272. 


Sec.  820.  If,  at  any  time,  congress  shall  amend  the  acts  aforo- 
grt^  wnendcd.  ^^^^»  ^^^"  ^^^^  assessor  shall  assess  the  shares  in  any  such  national 
yamcgs.  bank  in  such  manner  as  to  conform  to  such  amended  act  of  con- 

gress; provided^  that  such  shares  shall  not  be  assessed  at  a  greater 
rate  than  is  imposed  by  law  on  other  moneyed  capital  in  the  hands 
of  individuals  in  this  state. 

CLASSIFICATION  OP   PROPERTY. 

Sec.  821.  The  board  of  supervisors  of  each  county,  shall,  at 
\yhen,by  their  meeting  in  January  in  each  year,  classify  the  several  dt  scrip- 
how  diwsifled.  tions  of  property  to  be  assessed,  for  the  purpose  of  equalizing  such 
?G  i^ch  o  assessment;  and  the  county  auditor  shall  deliver  to  each  assessor 
n.5.  '    in  the  county,  on  or  before  the  fifteenth  day  of  January  in  each 

year,  a  certificate  of  such  classification,  together  with  a  suitable 
plat  of  his  township  on  which  to  check  each  parcel  of  land  as- 
sessed, and  suitable  books  in  duplicate,  properly  ruled  and  headed, 
in  which  to  enter  the  following  items: 
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1.  The  name  of  the  individual,  corporation,  company,  society, 
partnership,  or  firm,  to  whom  any  property  shall  be  taxable; 

2.  His  or  their  lauds,  by  township,  range,  section,  or  part  of 
section,  and  when  such  part  is  not  a  congressional  division  or  sub- 
division, some  other  description  sufficient  to  identify  it;  and  town 
lots,  naming  the  town  in  which  they  are  situated,  and  their  proper 
description  by  number  and  block,  or  otherwise,  according  to  the 
system  of  numbering  in  the  town; 

3.  Personal  property  as  follows:  number  of  cattle,  number  of 
horses,  number  of  mules,  number  of  sheep,  number  of  swine 
over  six  months  old,  number  of  carriages  and  vehicles  of  every 
description,  with  a  separate  column  for  the  value  of  each;  value 
of  merchandise,  amount  of  capital  employed  in  manufacture, 
amount  of  money  and  credits,  amount  of  taxable  furniture,  amount 
of  stock  or  shares  in  any  corporation  or  company,  not  required  by 
law  to  be  otherwise  listed  and  taxed,  amount  of  taxable  farming 
utensils  or  mechanics'  tools,  amount  of  all  other  personal  property 
not  enumerated,  and  the  number  of  polls;  and  a  column  for 
remarks.  But  no  entry  shall  bd  made  on  said  books  of  any  ani- 
mal under  the  age  of  one  year,  except  as  above  provided. 

pras  works  situated  thereon,  as  ap- 


The  obvious  purport  of  this  section 
is  that  like  property  should  be  put  in 
the  s.ime  class:  Cassettv.  Sherwood^ 
42-623. 

A  town  lot,  entered  upon  the  as- 
sessment books  by  description,  carries 
with  it  mains,  pipes,  etc.,  of  water  or 


purt«nance$<,  althoufirh  such  mains 
and  pipes  extend  beyond  such  lot.  or 
even  into  another  township:  Appeal 
of  the  De>  Moines  Water  Co.,  48-;:{24; 
Capital  City  G.  L,  Co.  r.  Charter  Oak 
Ins.  Co.f  61-31. 


DUTY  OP  ASSESSOR. 

Sec.  822.     Each  assessor  shall  enter  upon  the  discharge  of  the  When  to  begin; 
duties  of  his  office  on  the  third  Monday  in  January  in  each  year,  p^^J^' 
and  shall,  with  the  assistance  of  each  person  assessed,  or  who  may  n'4i^'47i 
be  required  by  law  to  list  property  belonging  to  another,  enter  in  same,  f  15.* 
the  books  furnished  him  for  that  purpose,  the  several  items  speci- 
fied in  the  preceding  section;  entering  the  names  of  the  persons 
assessed  in  alphabetical  order,  so  far  as  practicable  by  allotting  to 
each  letter  its  requisite  number  of  pages  in  each  of  the  said  books. 
He  shall  note  opposite   each  piece  or  parcel  of  property  by  him 
assessed,  in  a  column  of  his  book  prepared  for  that  purpose,  the 
number  of  the  highway,  independent  school  districts,  district  town- 
ship, or  sub-district  in  which  said  pre  party  is  situated. 

The  clerical  duty  of  listing  may  be  I  the  assessor.    See  note  to  next  sec- 
performed  by  a  person  employed  by    tion. 

Sec.  823.     The  assessor  shall  list  every  person  in  his  township.  Assess  values  • 
and  assess  all  the  property,  personal  and  real,  therein,  except  such  Km?  S take**" 
as  is  heretofore  specifically  exempted;  and  any  person  who  shall  ^^^Aoi 
refuse  to  assist  in   making  out  a  list  of  his  property,  or  of  any 
property  which  he  is  by  law  required  to  assist  in  listing,  or  who 
shall  refuse  to  make  the  oath  required  by  the  next  section,  shall 
forfeit  the  sum  of  one  hundred  dollars,  to  be  recovered  in  the  name 
of  the  county  for  the  use  of  common  schools  therein;  and  the 
assessor  shall  assess  each  person  according  to  the  best  information 
he  can  get. 
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The  assesHment  is  not  invalid  al- 
though the  assessor  employ  another 
t^  make  the  valuations  of  property  if 
tney  are  afterwiirds  submittea  to  him 
for  correction  and  approval,  and  it  is 
no  objection  that  the  mere  clerical 
duty  of  listing  was  performed  by 
another:  Snell  v.  City  of  Fort  Dodge  ^ 
46-564. 

The  assessor  should  not  assess  and 
need  not 'list  real  property  assessed 
the  preceding  year:    I  hid, 

Tlie  real  property  of  a  private  cor- 
poration for  pecuniary  profit  is  tax- 
able as  other  property,  and  the  shares 
of  stock  in  such  companies  are  also 
taxable  under  §  818;  whether  both 
may  be  taxed  at  once  and  whether 
that  would  be  double  taxation,  qwere: 
Appeal  of  the  Des  Moines  Water  Co., 
4&^24. 

As  to  the  taxation  of  property  of 


companies  owning  water  works,  see 
same  case  under  §471. 

The  rule  as  to  tne  p^ace  of  taxing 
movable  property  is  hard  to  fix,  but 
it  is  not  a  correct  rule  that  such  prop- 
erty is  to  be  taxed  in  the  township 
where  it  is  on  the  first  of  January;  § 
812  applies  only  as  to  ownership: 
Rhyno  v.  Madison  Co.,  43-632. 

if  a  person  is  requested  to  make 
oath  as  provided  and  reiuses  he  is  li- 
able for  the  forfeiture.  It  is  not  nec- 
essary that  the  oath  be  actually  ad- 
ministered to  him,  and  he  cannot 
escape  liability  by  showing  irregular- 
ities in  the  qualification  of  the  asses- 
sor, if  the  oflScer  was  auch  de  facto. 
The  fact  that  the  assessor  was  such 
officer  and  was  acting  in  that  capaci- 
ty may  be  established  by  his  own  tes- 
timony: Washington  Co,  v.  Millet', 
14-584. 


Same. 

R.  (J  785. 

C.  '51,  2  {  474-6. 


Notify  person 
assessed  of  the 
valuation  put 
upon  liis  pro- 
pert>-. 


Deliver  books 
to  township 
clerk  and 
county  auditor. 
K.g736. 
C.  '51,  g  478. 
llCi.  A.ch.  61, 


Sec.  824.  The  assessor  shall  administer  an  oath,  or  affirmation, 
to  each  person  assessed,  to  the  effect  that  he  has  given  in  a  full, 
true,  and  correct  inventory  of  all  the  taxable  property  owned  by 
him,  and  all  property  which  he  is  required  by  law  to  list,  to  the 
best  of  his  knowledge  and  belief;  and  in  case  any  one  refuses  to 
make  such  oath,  or  affirmation,  the  assessor  shall  note  the  fact  in 
the  column  of  remarks  opposite  such  person's  name,  and  should 
it  afterwards  appear  that  such  person  so  refusing  has  not  given  a 
full  list  of  his  property,  or  that  which  he  was  by  law  required  to 
list,  any  property  so  omitted  shall  be  entered  on  the  book  at 
double  its  ordinary  assessable  value,  and  taxed  accordingly. 

[Eighteenth  General  Assembly,  Chapter  1D9.] 
Sec.  2.  The  assessor  shall,  before  administering  the  oath  or 
affirmation,  as  is  provided  in  section  824  of  the  code,  to  the  person 
assessed,  inform  him  of  the  valuation  put  upon  his  property,  and 
notify  him  that  if  he  feels  aggrieved  to  appear  before  the  board 
of  equalization,  and  show  why  the  assessment  should  be  changed. 
Sec.  825.  Each  assessor  shall,  on  or  before  the  first  Monday 
in  April  of  each  year,  deliver  to  the  clerk  of  his  township,  one  of 
the  assessment  books,  to  be  used  by  the  trustees  for  the  equaliza- 
tion of  assessments,  and  for  the  levy  of  taxes  for  township  and 
highway  purposes.  Said  book  shall  have  the  several  columns  of 
numbers  and  values  correctly  footed  up,  and  amount  of  personal 
property  assessed  to  each  person  carried  forward  into  a  column 
under  the  head  of  "total  personal  property";  the  other  book  ho 
shall  return  to  the  office  of  the  county  auditor,  on  or  before  the 
third  Monday  in  May  of  each  year,  which  book  shall  be  a  correct 
copy  of  the  first,  after  the  same  has  been  corrected  by  the  township 
board  of  equalization. 


-458;  D.  M.  N.  rf-  R.  Co.  v.  County  of 
Polk,  10-1;  Tallman  v.  Treasurer  of 
Butler  Co.,  12-531. 


OAvner  un- 
known. 
R.  i  737. 


Real  estate  not  liable  to  assessment 
at  the  time  the  assessment  is  closed, 
should  be  passed  without  assessment 
for  that  year:  Sully  v.  Poorbaugh,  45 

Sec.  826.     When  the  name  of  the  owner  of  any  real  estate  is 
unknown,  it  shall  be  lawful  to  assess  such  real  estate  without  con- 
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necting  therewith  any  name,  but  inscribing  at  the  head  of  the 
page  the  words,  "owners  unknown;"  and  such  property,  whether 
lands  or  town  lots,  shall  be  listed,  as  near  as  practicable,  in  the 
order  of  the  numbers  thereof;  and  no  one  description  shall  com- 
prise more  than  one  town  lot,  or  more  than  the  sixteenth  part  of  a 
section  or  other  smallest  subdivision  of  the  land  according  to  the 
government  surveys,  except  in  cases  where  the  boundaries  are  so 
irregular  that  it  cannot  be  described  in  the  usual  manner  in  accord- 
ance with  such  surveys. 


The  fact  that  real  estate  is  assessed 
to  *•  unknown  owner ''  does  not  render 
the  as8*^sment  void,  even  though  the 
records  disclose  the  name  of  the  own- 
er. See  §  8)2:  Coming  Town  Co.  v, 
D.rri«.  44-622,  631. 

Where  the  same  tract  is  assessed  to 
** unknown  owner'*  and  also  in  the 


name  of  the  real  owner,  the  former 
assessment  is  invalid  and  a  sale  there- 
under void:  Nichols  V.  McGlatherUf 
43-189. 

Land  of  known  owner  need  not  be 
assessed  in  forties,  but  may  be  a-'sesa- 
ed  in  a  body:  Corbin  v.  De  Wolfe,  25- 
124;  Bulkley  r.  Callanan,  32-4(>l. 


Sec.  827.     If  any  assessor  shall  fail  or  neglect  to  perform  any  fomire^o?'^ 
of  the  duties  required  of  him  by  this  chapter,  at  the  time  and  in  dut>\ 
the  manner  speci6ed,  he  shall  be  liable  to  a  fine  of  not  less  than    '^  * 
twenty  nor  more  than  five  hundred  dollars,  to  be  recovered  in  an 
action  brought  in  the  district  court,  in  the  name  of  the  county, 
and  the  judgment  shall  be  against  him  and  his  bondsmen. 

Sec.  828.     The  auditor  of  state  is  hereby  authorized  and  re-  Anditorof state 
quired  to  cause  to  be  published,  in  pamphlet  form,  the  revenue  rcveuue'iaws. 
laws  of  this  state,  for  the  benefit  of  township  assessors  ;  and  shall  ^^'  ^  ^^-  ^^« 
caus »  the  same  to  be  distributed  to  the  county  auditors,  who  shall 
distribute  the  same  to  the  township  assessors  of  their  respective 
counties. 

TOWNSHIP   BOAED   OP   EQUALIZATION. 

Sec.  829.  The  township  trustees  shall  constitute  a  board  of  who  compmcs. 
equalization  for  their  respective  townships,  and  have  power  to  ' 
equalize  the  assessments  of  all  tax-payers  within  the  same,  except 
in  such  cities  and  incorporated  t<iwns  as  elect  a  township  assessor, 
in  which  case  the  city  council  shall  be  the  board  of  equalization, 
and  shall  perform  such  duties  in  substantially  the  same  manner,  as 
is  required  of  a  township  board  of  equalization,  by  increasing  or 
diminishing  the  valuation  of  any  piece  of  property,  or  the  entire 
assessment  of  any  tax-payer,  as  they  may  deem  just  and  necessary 
for  an  equitable  distribution  of  the  burden  of  taxation  upon  all 
the  property  of  the  township;  provided^  that  such  boards  shall 
keep  a  record  of  their  proceedings. 

The  township  board  possesses  the 
power  to  equalize  the  assessments  of 
persons  to  the  same  extent  as  it  was 
poi^sess  d  by  the  board  of  supervisors 
nnder  Kev.  §  739:  Krck  v.  Board  of 
S'^rerriitorit,  rf-c,  37— '>47. 

The  board  of  equalization  for  the 
even -numbered  years  is  to  act  upon 
tlie  HHsessments  of  real  property  as 
matle  the  previous  year,  an^l  for  that 
purpose  need  not  have  before  them 
the  assessor's  bcoks  for  the  current 
vejir:  Sn*U  v.  City  of  Fort  Djdge, 
4;>-G(i4.  567. 


The  provisions  of  this  section  as  to 
cities,  &c.,  do  not  apply  lo  cities  act- 
in*?  und'r  special  charter  ;  arguendo: 
The  Slate  v.  Finger,  46-25. 

The  iireguJar  exercise  of  the  powers 
here  conferred  upon  the  city  council 
will  not  deprive  a  party  of  the  right 
of  appeal  under  §  b31 :  Ingersoll  v. 
City  of  Des  Moines,  46-55;^. 

Under  Rev.  §  739,  which  gave  the 
board  of  supervisors  authoritv  to 
equalize  the  assessments  of  individu- 
als, held,  that  they  might  raise  or 
lower  the  assessments  of  particular 
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Time  of  meet- 
inj,':  duties, 
fcume,  g  2, 


Give  notice  of 
iiKciing  for 
ilic  purpose 
ol  niiaing  aa- 
Bessments. 


May  correct 

ftssessment: 

appeals. 

R.  i  740. 

12  G.  A.  ch.  92, 

1 4.  13  G.  A.  ch, 


persons  when  they  believed  that  the  in  such  matter  could  not  be  controlled 

assessment  was  too  low  or  too  high;  by  proceedings  under  writ  of  ceftio- 

and  that,  while  they  misrht  properly  rari,  but  only  upon  appeal,  if  at  all: 

receive  evidence  before  doing  so,  they  Smith  c.  Board  of  Supercisors,  30- 

were  not  required  to  receive  evidence  o31. 
in  all  cases,  and  that  their  discretion 

Sec.  830.  Said  board  shall  meet  for  that  purpose  at  the  office 
of  the  township  or  city  clerk  on  the  first  Monday  in  April  of  each 
year,  and  continue  from  day  to  day  until  completed;  and  at  such 
meeting  they  may  also  add  to  the  assessment  as  returned  by  the 
assessor,  any  taxable  property  in  the  township,  city,  or  incorpora- 
ted town,  not  included  therein,  placing  the  same  to  the  name  of 
the  owner,  if  known,  and  assessing  the  value  thereof. 

Where  the  board  of  supervisors 
wer.^  given  similar  powers  (under  Rev. 
§  ToU.  and  Ex.  Sess.  8  G.  A.  ch.  24.  § 
3),  -which  were  to  be  exercised  at  their 


vision  specifying  the  meetinsr  was 
directory  only  and  that  the  exercise 
of  the  power  at  a  subsequent  meeting 
was  not  void:  Easton  v.  S  ictr.f,  44- 
654,  668;  Hill  v.  Wolfe,  28-577. 


June  meeting,"  held,  that  the  pro 

[Eighteenth  General  Assembly,  Chapter  109.] 
Sec.  3.  At  the  first  meeting  of  the  board  of  equalization  of  any 
township,  town  or  city,  they  shall  decide  what  assessment  should 
in  their  opinion  be  raised  and  make  an  alphabetical  list  of  names 
of  the  individuals  whose  assessment  it  is  pr<mosed  to  raise,  and 
post  a  copy  of  the  same  in  a  conspicuous  place  m  the  office  or  place 
of  meeting  of  said  board,  and  also  in  each  post  office  located  in  said 
township,  town  or  city,  and  the  board  shall,  if,  in  their  opinion, 
some  assessments  should  be  raised,  hold  an  adjourned  meeting,  with 
at  least  one  week  intervening  after  posting  said  notices,  before  final 
action  thereon,  which  notices  shall  state  the  time  and  place  of 
holding  such  adjourned  meeting. 

Sec.  831.  Any  person  who  may  feel  aggrieved  at  anything  in 
the  assessment  of  his  property,  may  appear  before  said  board  of 
equalization  in  person,  or  by  agent,  at  the  time  and  place  men- 
tioned in  the  preceding  section,  and  have  the  same  corrected  in 
such  manner  as  to  said  board  may  seem  just  and  equitable,  and 
the  assessors  shall  meet  with  said  board  and  correct  the  assess- 
ment books  as  they  may  direct.  Appeals  may  be  taken  from  all 
boards  of  equalization  to  the  circuit  court  of  the  county  where  the 
assessment  is  made,  within  sixty  days  after  the  adjournment  of 
Buch  board  of  equalization,  but  not  afterward. 

[As  amended  by  18th  G.  A.,  ch.  109,  §  1,  adding  the  clause  limiting  the 
time  within  which  an  appeal  may  be  taken.] 


The  proper  remedy  for  an  erro- 
neous and  excessive  asse^^sment,  is  by 
application  to  the  board  ot  equaliza- 
tion and  not  by  injunction.  But  in 
case  the  law  authorizing  the  tax  is 
unconstitutional  or  the  levy  is  with- 
out authority  or  jurisdiction,  other 
remedies  may  be  pursued :  Macklot  v. 
City  of  Davenport,  17-379. 

A  party  may  by  mandamus  com- 
pel the  board  to  act,  but  their  discre- 
tion canrot  be  controlled  by  such  ac- 
tion: Met/erv.  City  of  Dubuque,  43- 
192. 

Jt  is   the  duty  of  the  assessor    to 


enter  upon  the  assessment  books  any 
correction  therein  made  by  the  boarcl 
of  equalization,  and  where  he  fails  to 
do  so  and  the  books  pass  into  the 
hands  of  the  auditor,  an  action  by 
certiorari  will  lie  to  correct  such  error: 
Keck  V.  Boatxl  of  Supervisors,  etc  , 
37-547. 

No  time  is  fixed  within  which 
to  take  an  appeal,  and  no  bond  is  re- 
quired: Ingersoll  v.  City  of  Des 
Moines,  46-053. 

Upon  an  appeal  by  a  person  seeking 
tiO  have  his  assessment  reduced,  the 
only  question  to  be  determined  is, 
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whether  he  has  just  cause  to  comi)lain 
ol  the  action  of  the  board,  and  it  is 
error  tor  the  circuit  court  in  such 
case  to  increase  the  assessment  as  fixed 
by  such  board:  Appeal  of  the  Des 


Moines  Water  Company ^  48-324 

Certiorari  will  he  from  the  action 
of  the  county  board  when  it  exceeds 
its  jurisdiction:  Royce  v,  Jenney,  50- 
6;6. 


COUNTY  BOARD  OP  EQUALIZATION, 


Sec.  832.     The  board  of  supervisors  shall  constitute  a   county  ^^j^^^^^. 
board  of  equalization,  and  shall  equalize  the  assessments  of  the  time, 
several  townships,  cities  and  incorporated  towns  of  their  county,  ex!.?!.  g.  a. 
at  their  regular  meeting  in  June  of  each  year,  substantially  as  the  c^-  24, 1  a. 
state  board  equalize  assessments  among  the  several  counties  of 
the  state. 


The  board  may  equalize  by  adding 
to  or  deducting?  from,  the  valuation 
of  different  classes  of  property  in  the 
diiferent  townships  as  well  as  by  in- 
creasinir  or  diminishing  the  aggregate 
valuation  of  all  the  irropert y  merein: 
Harney  v.  Board  of  ^upenisors,  dc.y 
44-20:5. 

While  the  township  trustees  have 
power  to  equalize  assessments  of  tax- 
payers within  their  township,  yet  the 
board  of  supervisors  may  overrule 
their  action  lor  the  purpose  of  secur- 
ing uniform  taxation  tiiroughout  the 
county  upon  the  different  classes  of 
property.  See  §  821 :  Cassett ».  Sher- 
man,  42-623. 

The  action  of  the  county  board  of 
equalization  can  only  be  reviewed 
uj>on  appeal  or  by  cetiiorari,  not  by 
injunction :  Macklot  v.  Citi/  of  Daven- 
port, 17-:379;  District  tp.,  dtc,  v. 
Brown,  47-25. 

The  board  has  no  power  to  raise  or 
lower  the  assessment  of  an  individual 


tax-payer:  Boyce  v.  Jenney,  50-676, 
and  a  tax  based  thereon  is  void:  Rood 
p.  Board  of  Supervisors,  etc.,  39-444. 

The  board  of  supervisors  have  no 
jurisdiction  to  determine  the  right  of 
a  municipal  corporation  to  assess  tax- 
es, and  tney  cannot  remit  taxes  on 
the  ground  of  absence  of  such  right : 
District  Township,  d^c,  v,  Monroe, 
89-605. 

Where  two  townships,  being  in- 
cluded within  the  corporate  limits  of 
a  city,  constitute  but  one  assessorial 
district,  the  board  has  no  authority 
to  increase  the  assessment  of  one  of 
such  townships.  It  may  only  equal- 
ize as  between  different  assessorial 
districts:  Getchell  v.  Board  of  Su' 
pervisoi'Sf  etc.,  51-107. 

The  power  of  equalizing  assess- 
ments of  individuals,  and  that  of  add- 
ing new  assessments  to  the  Usts  are 
omitted.  (See  §§829,  851):  Code 
Comers*  Rep. 


Sec.  833.     Each    county  auditor  shall,  on  or  before  the  third 

Monday  in  June   in    each  year,  make    out   and   transmit  to  the  t?«ni(^  ab?^^°^ 

auditor  of  state,  an  abstract  of  the  real  and  personal  property  in  ?™*^'^  ^^'  *"* 
i.  ,.         i-vi_iiixi?i.i-  rrj         ditor  of  suite. 

his  county,  in  which  he  shall  set  forth:  R.  ^41. 

1.  The  number  of  acres  of  land  in  his  county,  and  the  a;2:gre-  gg    ^ ^^' ^'^' 
gate  value  of  the  same,  exclusive  of  town  lots,  returned  by  the 
assessors  as  corrected  by  the  county  board  of  equalization; 

2.  The  aggregate  value  of  real  -property  in  each  town  in  the 
county,  returned  by  the  assessor  as  corrected  by  the  county  board 
of  equalization; 

3.  The  aggregate  value  of  personal  property  in  his  county; 

4.  An  abstract  of  the  aggregate  value  and  number  of  cattle, 
the  aggregate  value  and  number  of  horses,  the  aggregate  value 
and  number  of  mules,  the  aggregate  value  and  number  of  sheep, 
the  aggregate  value  and  number  of  swine  over  six  months  old,  as 
the  same  are  returned  by  the  assessors  of  his  county. 
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STATE  BOARD  OF  EQUALIZATION. 


\\Tio  compose : 

where  ana 

when  to  assess 

iluties, 

]{.  ^  742. 

C.  '51. 1 1  481-2. 


Detennlne 
rate  of^tate 
tax. 

K.  \  743. 
Ex.  S.  8  G.  A, 
*h.  24,  g  1. 
When  to  com- 
plete (duties, 
K.  \  743. 
C.  '51,  g  483. 


Sec.  834.  The  executive  council  shall  constitute  the  state 
board  of  equalization,  and  shall  meet  at  the  seat  of  government 
.  on  the  second  Monday  of  July  in  each  year  in  which  real  property 
is  assessed.  The  auditor  of  state  shall  be  clerk  of  the  board  by 
virtue  of  hi$  office,  and  shall  lay  before  it  the  abstracts  transmitted 
to  him  by  the  county  auditors,  as  required  by  the  preceding  sec- 
tion, and  then  the  board  shall  proceed  to  equalize  the  valuation 
of  real  property  among  the  several  counties  and  towns  in  the  fol- 
lowing manner: 

1.  They  shall  add  to  the  aggregate  valuation  of  real  property 
of  each  county,  which  they  shall  believe  to  be  valued  below  its 
proper  valuation,  such  percentage  in  each  case  as  will  raise  the 
same  to  its  proper  valuation ; 

2.  They  shall  deduct  from  the  aggregate  valuation  of  real  prop- 
erty of  each  county,  which  they  shall  believe  to  be  valued  above 
its  proper  valuation,  such  percentage  in  each  case  as  will  reduce 
the  same  to  its  proper  valuation. 

The  state  board  has  no  power  to  I  v.  Board  of  Supervisors^  dtc^  44-203. 
equalize  personal  property:    Harney 

Sec.  835.  The  state  board  shall  also  determine  each  year,  at 
the  same  time,  the  rate  of  state  tax  to  be  levied  and  collected, 
not  exceeding  two  mi. Is  on  the  dollar. 

Sec.  83G.  Said  board  shall  keep  a  full  record  of  their  proceed- 
ings, and  they  shall  finish  their  equalization  on  or  before  the  first 
Monday  of  August,  immediately  after  which  the  auditor  of  state 
shall  transmit  to  each  county  auditor,  a  statement  of  the  percent- 
tago  to  be  added  to,  or  deducted  Irom  the  valuation  of  real  prop- 
erty in  his  county,  and  a  statement  of  the  rate  of  state  tax  fixed 
as  aforesaid.  The  county  auditor  shall  add  to  or  deduct  from  the 
valuation  of  each  parcel  of  real  property  in  his  county  the  required 
percentage;  rejecting  all  fractions  of  fifty  cents  or  less  in  the 
result,  and  counting  all  over  fifty  cents  as  one  dollar. 


AUDITORS    SHALL   TRANSMIT   ASSE.SSMENTS. 


How. 
R.  g  745. 
C.  -51,  g  486. 


Sec.  837.  After  the  equalization  in  June,  hereinbefore  pro- 
vided, and  before  the  first  Monday  in  November,  the  county  audi- 
tor shall  transcribe  the  assessments  of  the  several  townships  into 
a  suitable  book  to  be  provided  at  the  expense  of  the  county, 
properly  ruled  and  headed  with  distinct  columns,  in  which  shall 
be  entered  the  names  of  tax-payers,  descriptions  of  lands,  num- 
ber of  acres  and  value,  number  of  town  lots  and  value,  value  of 
personal  property,  and  each  description  of  tax,  with  a  column  for 
polls  and  one  for  payments. 


Where  the  collection  of  a  road  tax 
was  authorized,  but  owing  to  a  change 
in  the  method  of  assessment  of  rail- 
way corporations,  no  one  was  author- 
ized to  put  the  tax  for  a  certain  year 
upon  the  tax  list,  heJd  (under  Rev., 
§  745),  that  such  duty  devolved  upon 
the  clerk  of  the  board  of  supervisors: 


M.  dt  Sf.  P.  R.  Co.  V,  Counfy  of  Kos- 

s<(th,  41-57,  66. 

The  provision  as  to  entering  lands 
of  unknown  owners  by  smallest  sub* 
division,  &c.,  is  contained  in  §  82fi, 
and  is  therefore  omitted  here:  Codn 
Com'rs'  Rep, 


Digitized  by 


Google 


Chap.  1.]  assessment  of  taxes.  205 

Sec.  838.     All  taxes  which  are  uniform   throughout  any  civil  consolidated 
township  or  independent  school  district,  shall  be  formed  into  a  }?J  g.  a.  ch.  ics, 
single  tax,  entered  upon  the  tax  list,  in  a  single  column,  and  de-  1 1- 
nominated  a  consolidated  tax  ;  and  each  tax-receipt  shall  show  the 
percentage  levied  for  each  separate  fund. 

LEVY. 

Sec.  839.     At  the  regular  meeting  in  September  in  each  year,  S^J]?^.*;.[[JeJ[!3^of 
the  board  of  supp^'vlsors  shall  levy  the  requisite  tax  for  the  cur-  record. 
rent  year  in  ac^.i.ju1«nce  with  law,  and  shall  record  the  same  in  the  c.' 0^485. 
proper  book,  Hnu  me  county  auditor  shall,  as  soon  as  practicable,  i?«inie,  g  •_». 
complete  the  tax-list  by  carrying  out  in  a  column  by  itself  tlio 
consolidated  tax,  highway  tax,  polls,  irregular  tax,  if  any  be  levied, 
and  total  tax,  and  after  adding  up  each  column  of  said  taxes,  ho 
shall,  in  his  abstract  at  the  end  of  each  township,  incorporated 
town,  or  city  list,  apportion  the  consolidated  tax  among  the  re- 
spective funds  to  which  it  belongs,  according  to  the  number  of 
mills  levied  for  each  of  said  funds,  showing  a  summary  of  the  total 
amount  of  each  distinct  tax. 


It  is  not  competent  to  rrove  the 
fact  of  levy  by  parol  evidence  where 
none  appears  of  record:  Moore  v. 
Cook,  40-290. 

Where  the  board  made  a  levy  at 
the  general   meeting  preceding  the 


meeting  at  which  it  should  have  been 
made,  held,  that  a  tax  sale  tuereunder 
was  not  void,  the  statute  being  only 
directory  and  no  prejudice  having  re- 
sulted to  the  party  complaining: 
Easion  v.  Savery,  44-654. 


Sec.  840.     It  shall  not  be  lawful  for  the  board  of  supervisors  of  Topay  bondeil 
any   county,  to  levy  taxes  in  any  one  year  for  the  payment  of  ISr.*^^!*^*^  K^il^ 
bonded  indebtedness,  except  as  provided  in  section  two  Imndred  gi.  '         *     ' 
and   ninety-one,  chapter  one,  title  four  of  this  code,  including 
judgments  founded  on   such  indebtedness,   of  more   than   three 
mills  on  the  dollar  upon  the  last  corrected  valuation.     But  this 
shall  not  be  construed  to  reduce  the  rate  of  taxation  below  the 
rate  fixed  for  one  year,  in  any  county  in  which  a  specific  rate  was 
fixed  by  the  vote  of  such  county  authorizing  the  issue  of  such 
bonds. 

Sec.  841.     The  county  auditor    may    correct    any  clerical  or  Errors  cor- 
other  error  in  the  assessment  or  tax  book,  and  when  such  correc-  ^^^  by  audi- 
tion, affecting  the  amount  of  tax,  is  made  after  the  books  shall  R.  1 747. 
have  passed  into  the  hands  of  the  treasurer,  he  shall  charge  the 
treasurer  with  all  sums  added  to  the  several  taxes,  and  credit  him 
with  all   the   deductions  therefrom  and  report  the  same  to  the 
supervisors. 


Where  the  ai^sessor  omitted  to  in- 
sert in  his  list  the  name  of  one  of  two 
joint  owners  of  property;  held,  that 
the  assei^sment  Dook  might  properly 
be  correct eil  in  that  respect:  Conway 
V.  Younkin,  28-293. 

To  authorize  a  correction  in  the  as- 


sessment or  tax  book  as  to  the  valua- 
tion of  property  there  must  be  an  error 
or  mistake  shown.  An  averment  that 
the  valuation  was  not /air  or  reason- 
able, is  not  sufficient  to  justify  a 
change:    Jones  v.  Tiffin,  24-190. 


TAX  BOOK  AND  LIST. 

Sec.  842.     The  county  auditor,  when  making  up  the  tax-book  makeTfo?mot 
of  the  county  and  before  said  book  is  placed  in  the  hands  of  the  J^  ^-  ^  ^^'  '^^» 
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county  treasurer  for  collection  of  the  taxes  therein,  shall  designate 
each  piece  or  parcel  of  real  estate  sold  for  taxes  and  not  redeemed, 
by  writing  in  a  plain  manner  opposite  to  each  such  piece  the 
word  "  sold." 

A  failure  of  the  officer  to  so  desij?- 1  not  affect  the  sale  previously  made: 
nate  a  parcel  as  sold  and  not  re-    Playter  v,  Cochran^  37-258. 
deemed  when  he  should  do  so,  does  | 

Sec.  843.     The  county  auditor  shall  make  an  entry  upon  the 
uvithorihTMu-   ^^-list  showing  what  it  is,  and  for  what  county  and  year  it  is,  and 
lurinaiHy.         shall  then  deliver  it  to  the  county  treasury  on  or  i)efore  the  first 
c. 'oi^H87.       ^^y  of  November,  taking  his  receipt  therefor;  and  such  list  shall 
be  full  and  sufficient  authority  for  the  county  treasurer  to  collect 
taxes  therein  levied.     But  no  informality  therein,  and  no  delay  in 
delivering  the  same  after  the  time  above  specified,  shall  affect  the 
validity  of  any  taxes,  or  sales,  or  other  proceedings  for  the  collec- 
tion of  taxes  under  this  title. 


The  tax  list  is  a  complete  protec- 
tion to  the  treasurer  in  making  dis- 
tress and  sale  thereunder.  See  §  857 
and  note. 

The  tax  warrant  provided  for  un- 
der the  corresponding  section  of  the 
Revision  (^  748)  was  held  not  essential, 
the  power  of  the  treasurer  to  sell  be- 
ing derived  from  the  statute  directly : 


Parker  v.  Serton,  29-421;  Johnson 
P.  Chase,  30-S03;  Hurley  p.  Powell . 
31-64;  Rhodes  v.  Sexton,  3:3-540; 
Madson  v.  Sexton,  37-j62;  C.  R.  (^ 
M.  R,  R.  Co.  i>.  Carroll  Co,  41-15:5; 
and  therefore  the  provision  in  rela- 
tion to  the  warrant  is  omitted  in  the 
code;    Code  Cotnrs  Rep, 


Sec.  844.     At  the  time  of  the  delivery  of  said  list  to  the  treas- 

Apgrepte  cer-   ^p^p    ^j^^  auditor  shall  make  to  the  auditor  of  state  a  certified 

tiJicl  to  auditor  '  i        .  •  i  i        •  i«i       -i 

t)t  state.  statement  showing  the  aggregate  valuation  of  lands,  town  property, 

^'^'^®'  and  personal  property  in  the  county,  each  by  itself,  and  also  the 

aggregate  amount  of  each  separate  tax  as  shown  by  said  tax  book. 


DUTY   OP  TREASURER. 


Sec.  845.  The  treasurer,  on  receiving  the  tax  book  for  each 
To  enter  taxes  year,  shall  enter  upon  the  same  in  separate  columns,  opposite  each 
vioS^vcSraf'^^  parcel  of  real  property  or  person's  name,  on  which,  or  against 
sale  void.  whom  any  tax  remains  unpaid  for  either  of  the  preceding  years, 

r.' '51, 2*488.  the  year  or  years  for  which  such  delinquent  tax  so  remains  due 
and  unpaid.  And  any  sale  for  the  whole  or  any  part  of  such 
delinquent  tax,  not  so  entered,  shall  be  invalid. 


Personal  tax  which  is  a  lien  upon 
the  realty  as  well  as  real  property  tax 
is  to  be  brought  forward:  Ctimmings 
V.  Easton,  40-1^3,  185. 

The  right  to  enforce  a  performance 
of  the  duty  of  entering  upon  the  tax 
books  taxes  remaining    unpaid    tor 


preceding?  years  cannot  be  barred  so 
long  as  the  rijrht  to  enforce  the  taxes 
exists;  so  held  in  an  action  to  compel 
the  treasurer  to  enter  up  and  collect 
a  railroad  aid  tax  voted  under  12  G. 
A.,  ch.  48:  Harwoodv.  Brownell,  48 
-657. 


[Fifteenth  G3neral  Assembly,  Chapter  29.1 

Sec.  1.     In  all  cases  where  the  county  treasurer  in  any  county- 

brin^lbnvftrd-  "^  *'^^®  State  has  neglected  for  the  term  of  four  years,  or  more,  to 

fKniilty  to  be     bring  forward  the  delinquent  taxes  on  personal  property,  on  the 

remitted.  tax-books,  as  required  in  section  845,  chapter  1,  title  VI  of  the 

code,  or  has  lor  four  years  or  more  neglected  to  collect  said  tax 

by  distress  and  sale  of  personal  property  or  real  estate,  Upon  which 
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said  tax  is  a  lien,  it  shall  bo  the  duty  of  the  board  of  supervisors 
of  the  county  to  remit  all  of  the  penalties  and  interest  that  may 
have  accrued  on  such  delinquent  taxes,  on  the  payment  by  the 
person  liable  for  the  same  of  the  original  amount  of  such  tax. 


This  statnte  doss  not  release  the 
treasurer  from  liabilitv  for  not  col- 
lecting such  taxes,  and  is  not  therefore 
void  as  irapairinff  tiie  oblij^-ation  of 
con t  met s .  N  or  is  the  statute  a  spec ia I 
law  for  the  assessment  and  collection 


of  taxes  within  the  meaning:  of  Art. 
3,  §  30.  of  the  Const.  Nor  is  the  stat- 
ute void  as  a^inst  public  \  olicy  as 
encouraging  delinquencies  in  the  pay- 
ment ot  taxes:  Beecher  v.  Boa/d  of 
Supfi'msorSy  50-538. 


Sec.  846.     The  treasurer,  after  makinj?  the  above  entry,  shall  Treasurer  to 
])roceed  to  collect  the  taxes,  and  the  list  shall  be  his  authority  and  {^^  hl^^rocS^ 
justification   against  any  illegality  in   the   proceedings   prior  to^^-^ 
receiving  the  list;  and  h«  is  also  authorized  and  required  to  collect,    ' 
as  far  as  practicable,  the  taxes  remaining  unpaid  on  the  tax  books 
of  previous  years. 

Sec.  847.     Each  county  treasurer  shall,  when  any  person  offors  xoticewhen 
to  pay  taxes  on  any  real  estate  marked  "sold"  notify  such  person  lapd has  Uen 
that  such  property  has  been  sold  for  taxes,  and  inform  him  for  iS  g.  A.  ch.  to, 
what  taxes  said  property  was  sold,  and  at  what  time  said  sale  was  ^^ 
effected. 


The  neglect  of  the  treasurer  to  thus 
notify  a  party  paying  taxes  does  not 
affect  a  sale  already  made  nor  aathor- 


ize  a  redemption  therefrom  after  the 
time  for  redemption  has  expired: 
Platfter  v,  Cochran,  37-258. 


Sec.  848.     The   county  treasurer  shall  certify,  in  writing,  the  2^^nt%- 
entire  amount  of  taxes  and  assessments  due  upon  any  parcel  of  quired  to  pay 
real  estate,  and  all  sales  of  the  same  for  unpaid  taxes  or  assess-  d*em:"cH)mpcn 
ments  shown  by  the  books  in  his  office,  with  the  amount  required  »ation  for. 
for  redemption  from  the  same,  if  still  redeemable,  whenever  he 
shall  be  requested  so  to  do  by  any  person  having  any  interest  in 
said  real  estate,  and  paid  or  tendered  his  fees  for  such  certificate 
at  the  rate  of  fifty  cents  for  the  fiist  parcel  in  each  township,  in- 
corporated town,  or  city,  and  ten  cents  for  each  subsequent  parcel 
in  the  samd  township,  town  or  city.     Each  description  in  the  tax- 
list  shall  be  reckoned  a  parcel  in  computing  the  amount  of  such 
fees. 

Sec.  849.  Such  certificate,  with  the  treasurer's  receipt  showing  Effector  ccrti- 
iho  payment  of  all  the  taxes  therein  specified,  and  the  auditor's  ^^^^ 
certificate  of  redemption  from  the  tax-sales  therein  mentioned 
shall  be  conclusive  evidence  for  all  purposes  and  against 
all  persons,  that  the  parcel  of  real  estate  in  said  certificate  and 
roceipt  described  was,  at  the  date  thereof,  free  and  clear  of  all 
taxes  and  assessments,  and  sales  for  taxes  or  assessments,  except 
sales  whereon  the  time  of  redemption  had  already  expired,  and 
the  tax  purchaser  had  received  his  deed. 

Skc.  850.     For  any  loss  resulting  to  the  county,  or  any  sub-  Ji^foJ'J^^*^* 
division  thereof,  or  to  any  tax-purchaser,  or  tax-payer,  from  an 
error  in  said  certificate  or  receipt,  the  treasurer  and  his  sureties 
shall  be  liable  on  his  official  bond. 

Sec.  851.     The  county  treasurer  shall  assess  any  real  property  May  assess  pro- 
subject  to  taxation,  which  may  have  been  omitted  by  the  assessor,  ^?^5?"^^"®^* 
board  of  equalization,  or  county  auditor,  and  collect  taxes  thereon,  c.'si.j'sdI. 
and  in  sucJi  cases  he  is  required  to  note  opposite  the  tract  or  lot  ^^  ^'  ^'  ^^"  ^^^ 
assessed,  the  words,  "by  treasurer;"  provided^  that  such  assess- 
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ment  shall  be  made  witbin  two  years  after  the  tax-list  shall  have 
been  delivered  to  him  for  collection,  and  not  afterwards. 

The  omission  of  the  words  **by 
treasurer**  does  not  render  the  as- 
sessment so  made  by  him  invalid,  in 
view  of  the  duty  imposed  upon  the 


owner  by  the  following:  section :  C. 
R.  dt  M.  B.  B.  Co.  V,  CarroU  Co., 
41-153. 


Owner  to  have 
pr()i>c'rty  omit- 
ted assessed : 
effect  of  errors 
or  omissions. 
K.2753. 


Wlien  liens 
between  ven- 
dor and 
vendee, 
y  G.  A.  ch.  110. 


Sec.  852.  In  all  cases  where  real  property  subject  to  taxation 
shall  not  have  been  assessed  by  the  township  assessor  or  other 
proper  officer,  the  owner  thereof,  by  himself  or  his  agent,  shall 
have  the  same  properly  assessed  by  the  treasurer  and  pay  the 
taxes  thereon;  and  no  failure  of  the  owner  to  have  such  property 
assessed,  or  to  have  the  errors  in  the  assessment  corrected,  and  no 
irrep^ularity,  error,  or  omission  in  the  assessment  of  such  property, 
shall  affect  in  any  manner  the  legality  of  the  taxes  levied  thereon, 
or  affect  any  right  or  title  to  such  real  property  which  would  have 
accrued  to  any  party  claiming  or  holding  under  and  by  virtue  of 
a  deed  executed  by  the  treasurer  as  provided  for  by  this  title,  had 
the  assessment  of  such  property  been  in  all  respects  regular  and 
valid. 


An  error  in  assessments  does  not 
affect  the  validity  of  a  tax  sale:  El- 
dridge  r.  Kvehl  27-160,  172. 

An  error  of  the  assessor  under  § 
826,  in  assessing"  land  to  unknown 
owner  is  cured  by  this  section :  Cor- 
ning Tottm  Co.  V.  DaciSf  44-622,  632. 


This  section  is  applicable  to  taxe<» 
levied  for  construction  of  drains.  &c  , 
under  §  1214:  Patterson  v.  Baumer, 
43-477. 

As  to  effect  of  illegrality  of  part  of 
a  tax  upon  the  sale,  see  notes  to  § 
870. 


Sec.  853.  All  taxes  upon  real  estate  shall,  as  between  vendor 
and  purchaser,  become  a  lien  upon  such  real  estate  on  and  after 
the  first  day  of  November  in  each  year. 

Taxes  are  not,  prior  to  the  first  of 
November,  a  lien  aj^ainst  which  the 


covenants  of  grrantor's  deed  operate. 
Therefore,  where  a  contract  of  sale 
waa  made  prior  to  that  date  and  a 
deed  executed  subsequently  and  in 
pursuance  thereof,  held,  that  such 
taxes  were  not  covered  by  the  cove- 
nants of  the  deed:  Sackett  v,  Oa- 
6om,  26-146. 


This  provision  does  not  necessarily 
relieve  the  vendor  from  personal  lia- 
bility for  taxt*s  upon  propei-ty  which 
is  sold  by  him  before  the  Ist  of  No- 
vember. When  a  portion  of  the  prop- 
erty on  which  the  tax  ie  levied,  re- 
mains undisposed  of;  the  collector, 
having:  no  authority  to  apportion  it^ 
the  vendor  remains  liable  lor  all: 
Sh  aw  V.  (hr,  30-^5. 


CHAPTER  2. 


OF  THE  COLLECTION  OP  TAXES. 


Sectiok  854.  Auditor's  warrants  shall  be  received  by  the 
Whntrecciva-  county  treasurer  in  full  payment  of  state  taxes,  and  county  war- 
meilr^**^  rants  shall  be  received  at  the  treasury  of  the  proper  county  for 
R.|7H  the  ordinary  county  tax,  but  money  only  shall  be  received  for  the 

school  tax.     Highway  taxes  may  be  dischar*red  and  highway  cer- 
tificates of  work  done  received  as  provided  by  law. 


C. '61,  2  489. 
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Sec.  855.     The  county  treasurers  are  authorized  and  required  p«iMinic«ii 
to  receive  in  payment  of  all  taxes  by  them  collected,  together  lion,S'^b"ul"^' 
with  the  interest  and  principal  of  the  school  fund,  treasury  notes  noie^ 
issued  as  legal  tender  by  the  government  of  the  United  States,  ^i,*    *^  •   '• 
and  the  notes  issued  by  the  banks  organized  under,  and  in  accord-  V^^-  ^-  ^^-  ^^' 
ance  with,  the  conditions  of  the  act  of  the  congress  of  the  United 
States  entitled,  "An  act  to  provide  a  national  currency  secured 
by  a  pledge  of   United  States  stocks,  and  to  provide  for  the 
redemption  thereof,"  approved  February  25,  1863. 

Sec.  856.     The  treasurer  of  state  is  hereby  required  to  receive  tyTrliasurer^^cI 
of  the   several  county  treasurers  the  above  mentioned  notes,  in  state. 
payment  of  any  claims  the  state  may  have  against  any  county  for  l^'    '^  '   '' 
any  part  of  the  permanent  school  fund,  or  for  any  taxes  due  the  J^^-  ^'  c^-  A 
state;  and  the  said  state   treasurer  shall    pay  out  said  notes  in 
redemption  of  outstanding  auditor's  warrants. 

DISTRESS   AND   SALE. 

Sec.  857.     No  demand  of  taxes  shall  be  necessary,  but  it  is  the  J^^i"  ^""^  ^°'^ 
duty  of  every  person  subject  to  taxation  to  attend  at  the  office  of  R.^^tSo. 
the  treasurer,  unless  otherwise  provided,  at  some  time  between    ^  ^^'^^"^'^ 
the  second  Monday  of  November  and  the   first  day  of  February, 
and  pay  his  taxes;  and  if  any  one  neglects  to  pay  them  before  the 
first  day  of  February  following  the  levy  of  the  tax,  the  treasurer 
is  directed  to  make  the  same  by  distress  and  sale  of  his  personal 
property,  not  exempt  from  taxation,  and  the  tax-list  alone  shall  be 
sufficient  warrant  for  such  distress. 


The  tax  list  is  sufficient  warrant, 
even  when  the  tax  is  a  special  one,  to 
protect  the  treasurer  in  his  proceed- 
ings   thereunder  from    liability    for 


any  irregular  or  illegal  proceeding's 
of  liie  officers  connected  with  the  levy 
of  tax,  provided  such  levy  is  author- 
ized:   Games  v.  Bobb^  8-193. 


Sec.  858.     When  the  treasurer  distrains  goods,  and  the  owner  Notice  of  saIo 
shall  refuse  to  give  a  good  and  sufficient  bond  for  the  delivery  of  perils fpro- 
said  goods  on  the  day  of  sile,  he  may  keep  them  at  the  expense  ^^2^757 
of  the  owner,  and  shall  give  notice  of  the  time  and  place  of  their  c."'5i,i"493. 
sale  within  five  days  after  the  taking,  in  the  manner  constables 
are  required  to  give  notice  of  the  sale  of  personal  property  under 
execution  ;  and  the  time  of  sale  shall  not  be  more  than  twenty  days 
from  the  day  of  taking,  but  he  may  adjourn  the  sale  from  time  to 
time,  not  ^exceeding  five  days  in  all,  and  shall  adjourn  at  least  once 
when  there  are  no  bidders,  and  in  case  of  adjournment  he  shall  put 
up  a  notice  thereof  at  the  place  of  sale.     Any  surplus  remaining 
above  the  taxes,  charges  of  keeping,  and  fees  for  sale,  shall  be 
returned  to  the  owner,  and  the  treasurer  shall,  on  demand,  render 
an  account  in  writing  of  the  sale  and  charges. 

Sec.  859.     Immediately  after  the  taxes  become  delinquent,  each  peS\^m:''!i^' 
county  'treasurer  shall  proceed  to  collect  the  same  by  distress  and  linquem  taxes. 
sale  of  the  personal  property  of  the  delinquent  tax-payers,  in  the  fn.   '^  *  ^' 
manner  prescribed  in  the  preceding  section,  and  for  this  purpose  j-O.  a.  ch.  u., 
he  shall,  within  sixty  days  after  the  taxes  become   delinquent, 
appoint  one  or  more  deputies  to  aid  and  assist  him  in  collecting 
the  delinquent  taxes  in  his  county.     Each  deputy  so  appointed, 
shall  receive  as  a  compensation  for  his  services,  and  expenses,  the 
sum  of  five  per  cent,  on  the  amount  of  all  delinquent  taxes  col- 
14 
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lected  and  paid  over  by  him,  which  percentage  he  shall  collect 
from  the  delinquent,  together  with  the  whole  amount  of  delin- 
quent taxes  and  interest;  and  in  the  discharge  of  his  duties  as 
such  assistant  collector,  should  it  become  necessary  to  make  the 
delinquent  taxes  by  distress  and  sale,  he  shall  be  entitled  to  receive 
the  same  compensation,  in  addition  to  the  five  per  cent,  provided 
for  in  this  section,  as  constables  are  entitled  to  receive  for  the  sale 
of  property  on  execution.  But  this  section  shall  not  apply,  so  far 
as  It  authorizes  the  appointment  of  deputies,  to  any  county  in 
which  township  collectors  of  taxes  are  elected,  and  the  owners 
or  agents  of  land  that  has  been  sold  for  delinquent  taxes  shall 
have  the  same  privilege  and  extension  of  time  for  paying  taxes  as 
other  tax-payers  whose  land  has  not  been  so  sold. 

The  fact  that  landa  have  been  ad- 
vertised lor  sale  for  taxes  does  not 
prevent  a  sale  of  personal  property  to 

Eay  th "  same.  If  the  lands,  however, 
ad  been  actually  sold  to  pay  the 
taxes,  personal  property  could  not  be 
subjected  to  then:  payment:  Emerick 
V.  Sloan,  18-139. 


A  failure  of  the  treasurer  to  collect 


the  taxes  by  distress  and  sale  of  per- 
sonal property,  when  he  migrht  do  sa, 
will  not  invalidate  a  subsequent  sale 
of  real  property  for  such  taxes: 
StewaH  v,  Corhin,  25-144. 

Tlie  receipt  of  a  deputy  collector 
should  have  the  same  lorje  and  effect 
as  that  of  the  treasurer:  Jones  t>. 
WeUing,  52-220. 


When  treasurer 
is  resisted. 

R.  1 1:^ 

C.'51,HM. 


Taxes  certified 

to  treasurer  of 

any  other 

county. 

12  G.  A.  eh.  190, 

21. 


Force  and 
effect  of. 
.Same,  g  2. 


Penaltv. 
Same,  2  3. 


Return  made. 
Same,  2  i. 


Sec.  860.  If  the  treasurer,  or  his  deputy,  be  resisted  or  impe- 
ded in  the  execution  of  his  office,  he  may  require  any  suitable 
person  to  assist  him  therein,  and  if  such  person  refuse  the  aid,  he 
shall  forfeit  a  sum  not  exceeding  ten  dollars  to  be  recovered  by 
civil  action  in  the  name  of  the  county,  and  the  person  resisting 
shall  be  liable  as  in  the  case  of  resisting  the  sherifif  in  the  execu- 
tion of  civil  process. 

Sec.  801.  In  all  cases  oi  delinquent  taxes,  in  any  county 
where  the  person  upon  whose  property  the  same  were  levied,  shall 
have  removed  into  another  county  or  state,  leaving  no  property 
within  the  county  where  the  taxes  were  levied,  out  of  which  the 
same  can  be  made,  the  treasurer  of  the  county  where  said  taxes 
are  delinquent,  shall  make  out  a  certified  abstract  of  said  taxes  as 
they  appear  upon  the  tax-book,  and  forward  the  same  to  the 
treasurer  of  the  county  in  which  the  person  resides,  or  has  prop- 
erty, who  is  owing  said  taxes,  whenever  the  treasurer  transmitting 
said  abstract  has  reason  to  believe  that  said  taxes  can  be  collected 
thereby. 

Sec.  862.  The  treasurer  forwarding,  and  the  one  receiving, 
said  abstract,  shall  each  keep  a  record  thereof,  and  upon  the  re- 
ceipt and  filing  of  said  abstract  in  the  office  of  the  treasurer  to 
whom  the  same  is  sent,  it  shall  have  the  full  force  and  effect  of  a 
levy  of  taxes  in  that  county,  and  the  collection  of  the  same  shall 
be  proceeded  with  in  the  same  manner  provided  by  law  for  the 
collection  of  other  taxes. 

Sec.  863.  The  officer  collecting  taxes  so  certified  into  another 
county,  shall,  in  addition  to  the  penalties  provided  by  law  on  de- 
linquent taxes,  assess  and  collect  the  further  penalty  of  twenty 
per  cent,  on  the  whole  amount  of  such  taxes,  inclusive  of  the  pen- 
alties thereon. 

Sec.  864.  The  officer  receiving  said  abstract,  shall,  whenever 
in  his  opinion  the  taxes  are  uncollectable,  return  the  abstract  with 
the  endorsement  thereon  of  "  uncollectable,"  and  in  case  said 
taxes  are  collected,  the  officer  receiving  the  same  shall  transmit 
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the  amount  to  the  treasurer  of  the  county  where  said  taxes  were 
levied,  less  the  penalty  provided  by  section  eight  hundred  and 
sixty- three  of  this  chapter. 

DELINQUENT — LIEN — PENALTY. 

Sec.  865.     On  the  first  day  of  February,  the  unpaid  taxes,  of  whendeiin- 
whatever  description,  for  the  preceding  year  shall  become  deh'n-  2roMrty*^"^^" 
quent  and  shall  draw  interest  as  hereinafter  provided;  j^nd  taxes  k^jso.  * 
upon  real  property  are  hereby  made  a  perpetual  lien   thereon  Exfs.scTA. 
against  all  persons  except  the  United  States  and  this  state,  and  2^ 
taxes  due  from  any  person  upon  personal  property,  shall  be  a  lien 
upon  any  real  property  owned  by  such  person  or  to  which  he  may 
acquire  a  title.     The  treasurer  is  authorized  and  directed  to  col- 
lect the  delinquent  taxes  by  the  sale  of  any  property  upon  which, 
the  taxes  are  levied,  or  any  other  personal  or  real  property  belong- 
ing to  the  person  against  whom  the  taxes  are  assessed. 


Taxes  upon  personal  property  be- 
come a  lien  upon  real  estate :  Paul- 
son V,  Rule,  49-576;  Cummings  v. 
Easton,  46-183,  and  the  treasurer  is 


not  bound  to  seize  and  sell  personal 

Eroperty  for  personal  property  tax 
ut  he  may  sell  real   property  there- 
for:   Garretaon  v.  Scofitld,  44-35. 


Sec.  866.     The  treasurer  shall  continue  to  receive  taxes  after  Penalty  after 
they  become  delinquent,  until  collected  by  distress  and  sale;  but  ^*^l^°^*^"^ 
if  they  are  not  pad  before  the  first  day  of  March,  he  shall  collect,  c'si.  g497. 
in  addition  to  the  tax  of  each  tax-payer  so  delinquent,  as  a  penalty  |{^'  ^•^^'  ^''^ 
for  non-payment,  at  the  rate  of  one  per  cent,  a  month  on  the  vi  d.  a.  ch.  W) 
amount  of  the  tax  for  the  first  three  months,  two  per  cent,  a  month 
for  the  second  three  months,  and  three  per  cent,  a  month  there- 
after.    But  the  penalty  provided  by  this  section,  shall  not  be  con- 
strued to  apply,  and  shall  not  apply,  upon  taxes  levied  by  order 
of  any  court  to  pay  judgments  on  city  or  county  bonded  indebt- 
edness, and  upon  such  taxes  no  other  penalty  than  the  interest 
which  such  judgments  draw  shall  be  collected. 

[The  words  **a  month  '*  fqjlowinsr  **  two  per  cent/'  in  the  sixth  line,  as 
they  stand  in  the  original,  are  omitted  in  the  printed  code.] 

The  last  clause  of  the  section  held  I  took  effect:  Lansing  v.  County 
unconstitutional  as  applied  to  con-  Treasurer.  1  Dillon  (U.  S.  C.  C),  52J 
tracts  executed  befoio  that  provision  |  528.    See  Code  Com'rs*  Rep. 

MISCELLANEOUS. 

Sec.  807.     The  treasurer  shall,  in  all  cases,  make  out  and  de-  Form  of  re- 
liver  to  the  tax-payer  a  leoeipt,  stating  the  time  of  payment,  the  r  *f 750^^^*^^  ^^' 
description  and  assessed  value  of  each  parcel  of  land,  and  the  as-  12  G.  a.*  ch.  140. 
sessed  value  of  personal  property,  the  amount  of  each  kind  of  tax, 
the  interest  on  each,  and  cost,  if  any,  giving  a  separate  receipt  for 
each  year ;  and  he  shall  make  the  proper  entries  of  such  pavments 
on  the  books  of  his  office.     Such  receipt  shall  be  in  full  of  tlie  par-  state,  county  or 
ty's  taxes  for  that  year,   but  the  treasurer  shall  receive  the  full  school  tax  pail 
amount  of  any  county,  state,  or  school  tax,  whenever  the  same  is  ^^p*^^*^'^^^- 
tendered,  and  give  a  separate  receipt  therefor. 

[The  word  "cost**  in  the  fifth  line,  as  in  the  original,  is  "coats**  in  the 
pnnted  code.] 
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Where  a  party  in  ignorance  of  a 
tax  sale  pays  the  taxes  for  which  the 
sale  was  made  and  receives  the  treas- 


urer's receipt  therefor  such  payment 
does  not  defeat  the  sale:  Joties  v. 
Welsing,  52-220. 


rate. 

11.  ^  761. 

•t  (i.  A.  Ch.  173, 

2"- 


Sec.  868.     The  treasurer  of  each  county  shall,  on  or  before  the 

Treasurer  ap-    tenth  day  of  each  month,  apportion  the  consolidated  tax  of  each 

iaatcTtax*  and  civil  township  or  independent  school   district  in  his  county,  col- 

"s'g  Yfchf  138,  ^®cted  during  the  preceding  month,  among  the  several  funds  to 

?  3.  "    '  which  it  belongs,  according  to  the  number  of  mills  levied  for  each 

fund  contained  in  said  consolidated  tax,  and  having  entered  the 

amount  of  tax   for   each  fund,  including  other  taxes  collected 

during  the  preceding  month,  upon  his  cash  account,  he  shall  report 

the  amount  of  each  distinct  tax  to  the  county  auditor,  who  shall 

charge  him  up  with  the  same. 

Sec.  809.     The  county  auditor  shall  keep  full  and  complete 
Auditor  to  keep  accounts  with  the  county  treasurer,  with  each  separate  fund  or 
und"k^t^^-*tax  by  itself,  in  each  of  which  accounts  he  shall  charge  him  with 
the  amounts  in  his  hands  at  opening  of  such  account,  whether  it 
be  delinquent  taxes,  notes,  cash,  or  other  assets  belonging  to  such 
fund,  the  amount  of  each  tax  for  each  year  when  the  tax-book  is 
received  by  him,  and  all  additions  to  each  tax  or  fund,  whether 
by  additional  assessments,  interest  on  delinquent  taxes,  amount 
received  for  peddlers'  licenses  or  other  items,  and  shall  credit  the 
treasurer  on  proper  vouchers,  for  money  disbursed,  for  double  and 
erroneous  assessments,  including  all  improper  and  illegal  assess- 
ments, the  correction  or  remission  of  which  causes  a  diminution 
of  the  tax,  and  for  unavailable  taxes,  or  such  as  have  been  properly 
and  legally  assessed,  but  which  there  is  no  prospect  of  collecting. 
Sec.  870.     The  board  of  supervisors  shall  direct  the  treasurer 
Treasurer  tore-  fo  refund  to  the  tax-payer,  any  tax,  or  any  portion  of  a  tax,  found 
when  directed  to  have  been  erroneously  or  illegally  exacted  or  paid,  with  all  in- 
i?  g^??!'^^^'^  terest  and  costs  actually  paid  thereon,  and  in  case  any  real  prop- 
erty subject  to  taxation  shall    be  sold  for  the  payment  of  such 
erroneous  tax,  interest  or  costs  a^  above  mentioned,  the  error  or 
irregularity  in  the  tax  may  at  any  time  be  corrected  as  above  pro- 
vided, and  shall  not  affect  the  validity  of  the  sale,  or  the  right  or 
title  conveyed  by  the  treasurer's  deed,  if  the  property  was  sub- 
ject to  taxation  for  any  of  the  purposes  for  which  any  portion  of 
the  taxes  for  which  the  land  was  sold  was  levied,  and  the  taxes 
were  not  paid  before  the  sale,  and  the  property  had  not  been  re- 
deemed from  sale. 


This  section  authorizes  the  refund- 
ing of  illepral  or  erroneous  taxes, 
though  voluntarily  paid,  and  even 
after  they  have  been  divided  up  and 
distributed  atnong  the  state,  school, 
road  and  other  funds,  and  where  the 
supervisors  refuse  to  refund  the  same, 
the  sum  may  be  recovered  in  an  ac- 
tion against  the  county:  Laiimnn  v. 
County  o/Des  Moims,  29-310;  Rich- 
ards V.  Wapello  Co..  48-507.  In  this 
respect  there  is  no  difference  between 
this  section  and  Rev.  §  762:  Ishell  v. 
Crawford  Co.,  40-102.  And  in  a  city 
charter  containing  that  section  of  the 
Rev.,  held,  that  the  taxes  mijrht  be 
recovered  back,  although  they  had 


been  paid  over  to  the  contractors  who 
made  the  improvements  for  which  the 
tax  was  specially  levied:  Tallant  v. 
City  of  Burlington,  39-543. 

A  sale  for  a^j?regate  taxes,  only  a 
part  of  which  are  illegal  and  erroneous, 
IS  valid :  Eldridqe  v.  Kuehl,  27-1 60, 
172;  Parker  V.  Sexton,  29-421;  Hur- 
let/  V.  Powell,  31-64;  Rhodt'S  v.  Sex- 
ton, 3:^-540;  Genther  v.  FulW,  36- 
604;  Madson  v.  Sexton,  37-562. 

This  section  does  not  apply  when 
the  taxpayer  has  voluntarily  redeem- 
ed from  a  sale  absolutely  void  by  rea- 
son of  the  taxes  having  been  previ- 
ously paid,  and  the  money  so  paid  in 
redemption     cannot    be    recovered: 
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Morris  v.  Omnty  of  Sioux ^  42-416. 

Taxes  paid  by  misUke  cannot  be 
recovered  from  the  county,  unless  it 
appears  that  they  were  erroneous  or 
illegal.  So  held^  where  taxes  were 
paid  through  misapprehension  as  to 
the  ownership  of  the  property:  D,  dt 
S.  C.  R.  Co.  V.  Board  of  Supervisors. 
rf-c,  40^16;  nor  can  they  be  recovered 
in  such  case  from  the  rightful  owner 
of  the  property:  Gan*ighan  v, 
Kiiighty  47^*25.  Nor  can  the  holder 
of  a  tax  title,  which  is  adjudicated  to 
be  void,  recover  from  the  county  taxes 
paid  by  him  upon  the  property  subse- 
quently to  the  acquisition  ot  his  tax 
title:  ScoH  V,  County  of  Chickasaw y 
5.-47. 

A  special  tax  in  aid  of  a  railroad 
which  has  been  paid  over  by  the 
treasurer  to  the  company  cannot  be 
refunded:  Butler  v.  Board  of  Su- 
per risors^  <^c.,  46-326;  such  tax  can- 
not be  refunded  to  the  tax-payer  out 
of  the  county  treasury;  nor  c  in  the 
county  devote  other  tax  collected  for 
such  company,  and  still  in  the  treas- 
ury, to  the  le-payment  of  that  ille- 


gally collected:    D,  M.  dt  if.  R,  Co. 

V.  Lowry,  51-486. 

As  to  the  recovery  by  the  purchaser 
from  the  owner  for  taxes  paid  see 
notes  to  §  897. 

The  cause  of  action  against  the 
county  for  illegal  or  erroneous  taxes 
paid,  accrues  at  the  very  moment  of 
payment  of  taxes,  if  at  that  time  the 
taxes  are  erroneous  and  illegal.  The 
statute  of  limitations  agamst  such 
action  commences  to  run  then,  and 
not  from  the  time  that  the  error  or 
illegality  is  adjudicated:  Callanan  v. 
County  of  Madison,  4-^-561 ;  Hamil- 
ton V.  City  of  Dubuque,  50-213:  Scoti 
V,  County  of  Chickasaw,  53-47; 
a  party  cannot,  by  neglecting  to 
demand  the  refunding  of  such  tax, 
delay  the  running  of  the  statute: 
Beecher  r.  County  of  Clny,  52-140, 
and  the  ignorance  of  p'aintiff  that 
the  levy  was  illegal  will  not  en- 
able him  to  take  advantage  of  the  ex- 
ception of  the  statute  ot  limitations 
in  case  of  traud  or  mistake  provided 
in  §2530:  Ibid. 


TikX   SALE. 


Sec.  871.     On  the  first  Monday  in  October  in  each  year,  the  when  and  how 
county  treasurer  is  required  to  offer  at  public  sale  at  his  office,  all  ^^^^^^ 
lands,  town  lots,  or  other  real  property  on  which  taxes  of  any  c*  m,  8*49G. 
description  for  the  preceding  year  or  years  shall  remain  due  and 
unpaid,  and  such  sale  shall  be  made  for  and  in  payment  of  the 
total  amount  of  taxes,  interest,  and  costs  due  and  unpaid  on  such 
real  property. 


There  must  be  but  one  sale  for  the 
total  amount  of  taxes  due  and  unpaid. 
A  second  sale  for  taxes  which  were 
due,  and  delinquent  at  the  time  of  a 
previous  sale,  would  be  void.  Such 
raxes  cease  to  be  a  lien:  Preston  v. 
Van  GordeTy  31-250;  Bowman  v. 
Thompson,  36-505. 

By  a  sale  the  lien  of  taxes  for  pre- 
vious years  is  extinguished  ;  see 
n^testo§897.  And  this  is  true  as 
well  in  favor  of  the  owner  who  re- 
deems from  such  sale,  as  the  pur- 
chaser: Hough  p.  Easleyy  47-330. 

The  same  property  cannot  be  twice 
sold  at  the  same  sale  for  the  taxes  of 
two  different  years:  Shoemaker  v. 
Lacy,  38-277,  5.  C.  45-4-22. 

Tne  tax  sale  does  not  divest  the 
owner  of  title,  but  it  remains  in  him 
until  the  tax  deed  is  executed :  Wil- 
liams r.  Heath,  22-519;  Lake  v.  Gray, 
35-44. 

The  fact  that  lands  might  have 
been  sold  at  a  previous  sale  for  taxes 
then  due,  will  not  defeat  a  sale  for 


such  taxes  subsequently  made:  Litch' 
field  V,  Hamilton  Co.,  40-66,  69. 

The  sale  should  be  in  the  same 
tracts  or  parcels  in  which  the  land  is 
assessed  and  advertised:  Martin  v. 
Cole,  38-141;  and  a  sale  in  gross  of 
distinct  tracts  or  parcels,  separately 
assessed  and  advertised,  is  illegal. 
See  notes  to  §  897,  under  **Sale  in 
gross."  But  a  sale  in  gross  of  sub- 
divisions larger  than  forties,  as 
eighties,  quarter  sections  or  sections, 
when  assessed  as  one  tract  to  a  known 
owner,  is  valid :  Corbin  v.  De  Wolfe, 
25-124;  Stewart  v,  Corbin,  25-144; 
Eldiidge  v.  Kuehl,  27-160.  170; 
Johnson  v.  Chase,  30-308;  Ware  v, 
Thompson,  29-65;  Bulkley  r.  Callan- 
an,'62-^1',  Martin  v.  Cole,  38-141; 
Smith  V.  Easton,  37-584;  and  two  or 
moi*e  lots,  or  parcels,  used  and  occu- 
pied together  for  one  purpose,  should 
be  assessed  and  sold  as  one  tract: 
Weaver  v.  Grant,  39-294;  Greer  v. 
Wheeler,  41-85. 

Where  there  was  no  offering  for. 
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sale  and  no  bidding,  but  the  treasurer 
marked  the  land  as  *'  sold,'*  held,  that 
there  was  no  vaUd  sale:  Besore  p. 
Dosh,  43-211;  so  held,  also,  where 
the  agent  of  the  purchaser  applied  at 
the  office  of  the  treasurer  and  select- 
ed certain  lands,  which  were  entered 
as  sold  to  him  and  a  certificate  issued: 
Miller  v.  Corbin,  46-150. 

The  act  of  the  treasurer  in  bidding 
off  land  as  the  agent  of  another  for 
compensation  constitutes  sufficient 
fraud  to  invalidate  the  deed :  Corbin 
r.  Beebe,  36-336. 

A  combination  between  purchasers 
at  a  tax  sale  will  Vitiate  a  title  ac- 
quired at  such  sale,  although  it  is  not 
affirmatively  shown  that  the  person 


making  that  identical  purchase  par- 
ticipated in  the  combination:  Ker- 
wer  V.  Allen,  31-578. 

A  tacit  understanding  among  bid- 
ders that  they  shall  not  bid  against 
each  other,  will  invalidate  a  sale: 
Johns  V,  Thomas,  47-441. 

In  a  particular  case,  held,  that  the 
facts  did  not  establish  a  fraudulent 
combination:  Pearson  v.  Robinson, 
44-413. 

As  to  effect  upon  the  deed  of  mis- 
take or  fraud  ot  the  officer,  S3e  §  897 
and  notes. 

A  sale  may  be  made  on  the  first 
Monday  of  a  month  subsequent  to 
October;  see  §  886,  and  notes. 


Sec.  872.     The  notice  to  be  given  of  such  sale  shall  state  the 

contafn.^^*'^^  '^"^^  ^^^  place  thereof,  and  contain  a  description  of  the  several 

R.fiM.  parcels  of  real  property  to  be  sold  for  the  delinquent  taxes  of  the 

Ex.^s.l.*aAr    preceding  year,  and  such  real  property  as  his  not  been  advertised 

ch.24,|6.         lor  the  taxes  of  previous  years  and  on  which  the  taxes  remain  due 

and  delinquent,  and  the  amount  of  taxes  and  amount  of  interest 

and  costs  against  each  tract,  and  the  name  of  the  owner,  when 

known,  or  person,  if  any,  to  whom  taxed. 

Land  should  be  advertised  in  the 
same  tracts  or  parcels  in  which  it  is 
entered  in  the  tax  booi  and  assessed: 


Corbin  v.  De  Wolfe,  25-124;  Mc- 
Clintock  V.  SiUherland,  35-487;  and 
should  be  sold  and  deeded  by  the 
same  description  as  set  out  in  the  ad- 
vertisement: Martin  t\  Cole,  38-141. 
The  treasurer  should  so  advertise 
as  to  incur  as  little  expense  as  possi- 
ble consistent  with  a  due  compliance 
with  the  law;  therefore  held,  that  the 
whole  or  a  part  of  a  section  of  land 
in  a  contiguous  bodv  belonging  to  the 
same  owner,  should,  be  advertised  as 
one  tract,  and  not  in  its  smallest  sub- 
divisions: Ifrtva  R.  Land  Co,  v.  Sac  Co. 
39-124;  C.  R.  dt  M.  R.  R.  Co.  v.  Car- 
roll Co.,  41-153, 176;  (and  see  Mar- 
tin V.  Cole,  supra;)  and  this  was  the 
provision  also  as  to  land  assessed  to 
unknown  owners,  (8  G.  A.  Ex.  Sess., 
ch.  24,  §  4),  but  this  provision  was 
omitted  m  the  Code,  the  Code  Com- 


missioners saying  that  it  **  is  entir.^ly 
inconsistent  with  the  settled  policy 
of  our  law  in  regard  to  such  sales, 
under  the  decision  of  the  supreme 
court  *  that  lands  are  to  be  advertined 
and  sold  under  the  descripions  and 
in  the  tracts  or  parcels  in  which  they 
are  entered  in  the  tax  book: '  "  See 
Code  ComWs'  Rep. 

Property  is  to  be  advertised  but 
once,  and  the  sale  of  such  as  is  ad- 
vertised may  be  made  at  a  sale  held 
any  time  thereafter  pursuant  to  ad- 
journments resrular^y  made:  Hurley 
V.  Street,  29-429. 

An  omission  to  include  certain 
lands  in  the  advertisement,  held,  not 
sufficient  to  defeat  a  d  ed  made  in 
pursuance  of  a  sale  thereof,  the  own- 
er baing  bound  to  kn  )w  th ib  his  tax«?3 
ai'e delinqieat :  Shtwler «.  Joh nfton . 
52-472.  The  tax  deed  is  conclusive  as 
to  fact  of  advertisement;  see  notes  to 
§897. 


now  pu 
lished, 
R.  a  7fr4. 
IOC 


Sec.  873.  The  county  treasurer  shall  give  such  notice  by  caus- 
ing the  same  tx  be  published  once  in  each  week  for  three  succes- 
sive weeks,  the  last  publication  to  be  at  least  one  week  prior  to 
_^9G.  A.ch.  116,  ^Y^Q  ^^y.  q£  g^jg^  jjj  some  newspaper  printed  in  such  county,  if  any 
ii  G.  A.  eh.  loa,  such  there  be,  or  if  not,  then  in  the  nearest  newspaper  in  this 
g2.  '  ^  "•  state  having  a  general  circulation  in  such  county;  and  also  by 
causing  a  copy  of  such  notice  to  be  posted  on  the  door  of  the 
county  court  house  at  least  four  weeks  before  the  day  of  sale. 
But  no  newspaper  shall  be  selected  unless  it  has  two  hundred  reg- 
ular weekly  subscribers,  and  has  been  regularly  printed  and  pub- 
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lished  for  at  least  three  months  preceding  the  fifteenth  of  Septem- 
ber of  said  year  in  the  same  county,  and  has  at  least  twenty  actual 
subscribers  in  the  county  wherein  the  delinquent  property  is  situ- 
ated, for  at  least  three  months  preceding  the  fifteenth  of  Septem- 
ber of  that  year.  And  in  all  cases  where  the  treasurer  may  doubt 
the  qualifications  of  any  paper  as  above  fixed,  he  shall  require 
proof  thereof  by  the  affidavit  of  the  publisher. 

[The  word  '*  had  "  standinjf  in  the  twelfth  line  in  the  printed  Ck>de  is  not 
in  the  orit^inal.] 


The  publisher  of  a  newspaper  can- 
Viot  by  mandamus  compel  the  publi- 
cation of  the  advertisement  of  sales 


in  his  newspaper,  though  it  be  the 
only  one  in  the  county:  Welch  v. 
Board  of  Supervisors,  etc.,  23-199. 


'no. 

lOG.  A.ch. 


11.V 


Sec.  874.     The  treasurer  shall  charge  and  collect,  in  addition  to  Costof  pui.llca- 
the  taxes  and  interest,  a  sum  not  exceeding  twenty  cents  on  each  med!  ^^^  ^ 
tract  of  real  property  advertised  for  sale,  which  sum  shall  be  paid  e^^^^'q  a 
into  the  county  treasury,  and  the  county  shall  pay  the  costs  of  ch.*24,H. 
publication,  but  in  no  case  shall  the  county  be  liable  for  more  -  - '*"  *^***  ^''^ 
than  the  amount  charged  to  the  delinquent  lands  for  advertising, 
and  if  the  treasurer  cannot  procure  the  publication  of  said  notice 
for  that  sum,  or,  if  for  any  other  reason  the  treasurer  is  unable  to 
procure  the  publication  of  said  notice,  he  shall  post  up  written 
notices  of  said  sale  in  four  of  the  most  public  places  in  his  county 
four  weeks  before  sale,  and  nt)tice  so  given  shall  have  the  same 
force  and  effect  as  though  the  same  had  been  published  in  a  news- 
paper.    In  that  case,  he  shall,  before  making  such  sale,  file  in  the 
office  of  the  auditor  of  his  county,  a  copy  of  said  notice  with 
his  certificate  endorsed  thereon,  setting  forth  that  said  notice  had 
been  posted  up  in  four  of  the  most  public  places  in  his  county  four 
weeks  before  the  sale,  which  said  certificate  shall  be  subscribed 
by  him  and  sworn  to  before  said  auditor,  and  shall  be  presumptive 
evidence  of  the  facts  therein  stated. 

Sec.  875.     The  county  treasurer  shall,  at  his  office  on  the  day  Hour  and  place 
of  the  sale,  at  the  hour  of  ten  o'clock  in  the  forenoon,  offer  for  R.l^7to. 
sale,  separately,  each  tract  or  parcel  of  real  property  advertised  ^*  51,2499. 
for  sale,  on  which  the  taxes  and  costs  shall  not  have  been  paid. 

As  to  tracts  or  parcels  in  which  I  notes  to  §  871. 
property  is  to  be  offered  and  sold,  see  | 

Sec.  876.     The  person  who  offers  to  pay  the  amount  of  taxes  hS^^^'ua. 
iue  on  any  parcel  of  land,  or  town  lot,  for  the  smallest  portion  of  bie.  ^ 
the  ^ame  is  to  be  considered  the  purchaser,  and  when  such  pur-  c.A.T^ 
chaser  shall  designate  the  portion  of  any  tract  of  land  or  town  ?^ 
lot  for  which  he  will  pay  the  whole  amount  of  taxes   assessed 
against  any  such  tract  or  lot,  the  portion  thus  designated  shall,  in 
all  cases,  be  considered  an  undivided  portion.     In  all  cases  where 
the  homestead  is  listed  separately  as  a  nomestead,  it  shall  be  liable 
only  for  the  taxes  thereon. 


J  501. 
G.  A  ch.  173, 


A  county  cannot  become  the  pur- 
chaser of  lands  at  tax  sale:  Bruck  v, 
Broesigks,  18-39:^. 

Two  or  more  lots  jointly  composing 
the  honiPSfead  may  be  so'd  as  one 
tract  and  the  sale  will  not  be  invalid 
as  being  in  mass:  Weaver  v.  Grant, 
3>-294. 

Unless  the  homestead  is  listed  sep- 


arately all  the  taxes  a^^rainst  the  own- 
er become  liens  thereon  as  upon  any 
other  real  property:  Salter  v.  City 
of  Burlington,  42-581. 

The  bid  if  for  less  than  the  whole* 
of  the  tract  is  to  be  for  an  undivided 
portion  as  for  a  half  or  a  fourth  or 
seven-fortieths:  Brundige  v,  Malo- 
ney,  r 2-2*8. 
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Sale  contin- 
ued. 
R.  3  767. 
C.  ^51,  g  499. 


Rc-sale. 

R.a7G8. 
C.  'ol,  g  502. 


County  treas- 
urer on  Lst 
Monday  in 
October  shall 
selL 


I^nds  hereto- 
fore advertised 
and  offered 
for  sale. 


In  case  of  re- 
demption. ' 


To  ascertain 
interest  and 
j>enalties  to 
be  paid  for 
redemption. 


Amount  paid 
for  any  parcel 
lo  Ik.*  uppor- 
lioued. 


Unavailable 

tux. 


To  l»c  reported 
to  Htate  aud- 
itor. 


Owner  may 
pay  l)efore  sale, 
R.  1 769. 


Sec.  877.  The  treasurer  shall  continue  the  sale  from  day  to 
day  as  long  as  there  are  bidders,  or  until  the  taxes  are  all  paid. 

Whether  it  was  illegral  or  even  im-  I  sale  qucere:  Phelpa  v.  Mende,  41- 
proper  for  the  troa surer  to  regpard  all  |  470,  and  the  deed  is  conclusive  that 
sales  made  under  a  continuance,  as  of  continuances  were  properly  made, 
the  date  of  the  commencement  of  such  |  etc.;  see  notes  to  §  897. 

Sec.  878.  The  person  purchasing  any  parcel  or  part  thereof 
shall  forthwith  pay  to  the  treasurer  the  amount  of  taxes  and  costs 
charged  thereon,  and  on  failure  to  do  so,  the  said  parcel  shall  at 
once  again  be  offered  as  if  no  such  sale  had  been  made.  Such 
payments  may  be  made  in  the  same  fund  receivable  by  law  in 
payment  of  taxes. 

[Sixteenth  General  Assembly,  Chapter  79.] 
Sec.  1.  It  shall  be  the  duty  of  the  several  county  treis- 
urers  of  this  state,  on  the  first  Monday  of  October  in  each 
year,  or  [at]  any  adjourned  sale  thereafter,  to  offer  and  sell  at  pub- 
lic sale,  to  the  highest  bidder  therefor,  all  lands  and  town  lots 
which  then  remain  liable  to  sale  for  delinquent  taxes,  and  which 
have  heretofore  been  advertised  and  offered  at  public  sale  and 
passed  for  want  of  bidders,  for  two  or  more  years,  by  giving  gen- 
eral noticeof  such  sale  for  six  weeks  previous  thereto  in  the  official 
papers  of  each  of  their  respective  counties,  which  said  notice  shall 
refer  to  and  embrace  the  general  provisions  of  this  act;  and  in 
case  of  redemption  of  any  real  estate  sold  under  the  provisions 
of  this  act,  the  purchaser  shall  only  receive  the  amount  paid  and 
a  pro  rata  proportion  of  the  penalty,  interest  and  costs. 

Sec.  2.  In  ascertaining  the  interest  and  penalties  to  be 
paid  upon  the  redemption  of  such  real  estate  from  such  sale,  the 
sum  due  on  any  piece  or  parcel  of  real  estate  sold  under  and  by 
virtue  of  the  proWsions  of  this  act,  shall  be  taken  to  be  the  full 
amount  of  taxes,  interest  and  costs  dus  on  such  parcel  at  the  time 
of  such  sale;  and  all  the  provisions  of  the  revenue  laws  of 
Iowa,  not  inconsistent  with  this  act,  shall  apply  to  such  sale, 
and  to  the  redemption  of  any  real  estate  sold  by  virtue  of  this 
act ;  and  the  amount  so  paid  for  any  parcel  of  real  estate  shall 
be  apportioned  pro  rata  among  the  different  funds  to  which  it 
belongs. 

Sec.  3.  The  amount  of  taxes  due  on  any  real  estate  sold  un- 
der the  provisions  of  this  act,  in  excess  of  the  amount  for  which 
the  same  was  sold,  shall  be  credited,  as  unavailable  tax,  to^tho 
county  treasurer,  by  the  county  auditor,  apportioning  the  amount 
among  the  different  funds  to  which  the  same  belongs.  The 
amount  of  such  excess  due  to  funds  belonging  to  the  state,  shall 
be  reported  by  the  county  auditor  to  the  auditor  of  state  as  una- 
vailable, who  shall  give  the  coimty  credit  for  the  same. 

Sec.  879.  Any  person  owning  or  claiming  lands,  or  town  lots, 
advertised  for  sale  as  aforesaid,  may  pay  to  the  county  treasurer, 
at  any  time  before  the  sale  thereof,  the  taxes  due  thereon  with 
interest,  cost  of  advertising,  and  all  the  costs  which  may  have  ac- 
crued up  to  the  time  of  such  payment. 

Sec.  880.  In  all  advertisements  for  the  sale  of  real  propertv 
for  taxes,  and  in  entries  required  to  be  made  by  the  county  audi- 
tor, treasurer,  or  other  officer,  letters  and  figiu-es  may  be  used  as 
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they  have  been  heretofore,  to  denote  townships,  ranges,  sections.  Letters  and 
parts  of  sections,  lots,  blocks,  date,  and  the  amount  of  taxes,  in-  SfSrmaiiry :" 
terest,  and  costs.     And  no  irregularity  or  informality  in  theadver-  ^fl^- 
tisement  shall  affect  in  any  manner  the  legality  of  the  sale,  or  the 
title  to  any  real  property  conveyed  by  the  treasurer's  deed  under 
this  chapter,  but,  in  all  cases,  the  provisions  of  this  chapter  shall 
he  suflScient  notice  to  owners  of  the  sale  of  their  property. 

Sec.  881.     The  treasurer  shall  obtain  a  copy  of  said  advertise-  ^bik'^^,^^ 
men t,  together  with  a  certificate  of  the  due  publication  thereof,  6.  §  771. 
irom  the  printer  or  publisher  of  the  newspaper  in  which  the  same 
shall  have  been  published,  and  shall  file  the  same  in  the  office  of 
the  county  auditor,  and  such  certificate  shall  be  substantially  in 
the  following  form: 

I,  A  B,  publisher  (or  printer)  of  the a 

newspaper  printed  and  published  in  the  county  of and 

state  of  Iowa,  do  hereby  certify  that  the  foregoing  notice  and  list 
were  published  in  said  newspaper  once  in  each  week  for  three 
successive  weeks,  and  the  last  of  which  publications  was  made 

on  the ' day  of A.  D.  1 8 ,  and  that 

copies  of  each  number  of  said  paper  in  which  said  notice  and  list 
were  published,  were  delivered  by  carrier  or  transmitted  by  mail 
to  each  of  the  subscribers  to  saia  paper,  according  to  the  accus- 
tomed mode  of  business  in  this  office. 

A B , 

Publisher  (or  printer)  of  the 

State  of  Iowa,  ) 
County,  f®®- 

The  above  certificate  of  publication  was  subscribed  and  sworn 
to  before  me  by  the  above  named  A  B,  who  is  personally  known 

to  me  to  be  the  identical  person  described  therein,  on  the 

day  of A.  D.  18 ... . 

C... D , 

County  Auditor County,  Iowa. 

A  failure  to  complv  with  the  pro-  I  date  the  tax  deed:    Hurley  v.  Pow 
visions  of  this  section  dois  not  invali-  |  eU^  31-64. 

Sec.  882.     The  county  auditor  shall  attend  all   sales  of  real  Auditor  to  at- 
prop'Tty   for  taxes  made  by   the   treasurer,  and   make  a  record  ^uty:  trSsimr 
thereof  in  a  book  to  be  kept  by  him  for  that  purpose,  therein  de-  K*  J^?  ^-^-^^^^ 
scribing  the  several  parcels  of  real  property  on  which  the  taxes 
and  costs  were  paid  by  the  purchaser,  as  they  are  described  in  the 
list  or  advertisement  on  file  in  his  office,  stating   in  separate  col- 
umns the  amount  as  obtained  from  the  treasurer's  tax-hst,  of  each 
kind  of  tax,  interest,  and  costs  for  each  tractor  lot,  how  much  and 
what  part  of  each  tract  or  lot  was  sold,  to  whom  sold,  and  date  of 
sde.     The  treasurer  shall  also  keep  a  book  of  sales  in  which,  at 
the  time  of  sale,  he  shall  make  the  same  records.     He  shall  also 
note  in  the  tax-list,  opposite  the  description  of  the  property  sold, 
the  fact  and  date  of  such  sale. 


The  recovd  of  Bales  is  receivable  in 
evflcnce:  McCready  v.  Sexton,  29- 
.^56,  H75. 

A  faihire  to  make  the  record  of  the 
iact  of  sale  as  here  required,  will  not 
onal>le  a  subsequent  purchaser  at  an 
I X  cut  ion  sa'e  to  take  title  paramount 
to  that  of  the  tax  purchaser,  where 


the  tax  deed  is  recorded  prior  to  the 
execution  sale ;  but  if  such  deed  was 
not  recorded,  and  the  purchaser  at 
execution  sale  had  no  notice,  actual 
or  otherwise,  it  would  seem  that  he 
would  be  protected:  Negus  v.  Yan- 
cy,  23-417. 
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Sec.  883.     When  all  the  parcels  of  real  property  advertised  for 

salea(^ounied.  s&lo  shall  have  been  offered,  and  a  portion  thereof  shall  remain 

B.  g  773.  unsold  for  want  of  bidders,  the  treasurer  shall  adjourn  the  sale  to 

some  day  not  exceeding  two  months  from  the  time  of  adjournment, 

due  notice  of  which  day  shall  bo  given  at  the  time  of  adjournment, 

and  also  by  keeping  a  notice    thereof  posted  in  a  conspicuois 

Elace  in  the  treasurer's  oflSce;  but  no  further  advertisement  shall 
e  necessary.  On  the  day  fixed  for  the  re-opening  of  the  sale 
the  same  proceedings  shall  be  had  as  provided  hereby  for  the  sale 
commencing  on  the  first  Monday  of  October.  And  further  ad- 
journments shall  be  made  from  time  to  time,  not  exceeding  two 
months,  and  the  sales  shall  be  thus  continued  until  the  next  regu- 
lar annual  sale,  or  until  all  the  taxes  shall  have  been  paid. 

Sec.  884.     If  any  treasurer  or  auditor  shall  fail  to  attend  any 

Pcnaityonau-  sale  of  lands  as  required  by  this  chapter,  either  in  person  or  by 

nrc'/for^flSSre  competent  deputy,  he  shall  be  liable  to  a  fine  of  not  less  than 

of  duty.  fifty  nor  more  than  three  hundred  dollars,  to  be  recovered  by  an 

i»G.  A.ch.  178,   action  in  the  district  court  against  the  treasurer  or  auditor,  as  the 

2 11-  case  may  be,  and  his  bondsmen.     And  if  such  officer  or  deputy 

shall  sell,  or  assist  in  selling,  any  real  property,  knowino;      e  same 

to  be  not  subject  to  taxation,  or  that  the  taxes  for  which  tje  same 

is  sold  have  been  paid,  or  shall  knowingly  and  wilfully  sell,  or 

assist  in  selling,  any  real  property  for  payment  of  taxes  to  de'.raud 

the  owner  of  such  real  property,  or  snail  knowingly  and  wilfully 

execute  a  deed  for  property  so  sold,  he  shall  be  liable  to  a  fine  of 

'  not  less  than  one  thousand  nor  more  than  three  thousand  do' I  >rs, 

or  to  imprisonment  not  exceeding  one  year,  or  to  both  fine  and 

imprisonment,  and  to  pay  the  injured  party  all  damages  sustained 

by  any  such  wrongful  act,  and  all  such  sales  shall  be  void. 

Sec.  885.  If  any  county  treasurer  or  auditor  shall  hereafter 
be,  either  directly  or  indirectly,  concerned  in  the  purchase  of  any 
real  property  sold  for  the  payment  of  taxes,  he  shall  be  liable  to  a 
penalty  of  not  more  than  one  thousand  dollars,  to  be  recovered  in 
an  action  in  the  district  court,  brought  in  the  name  of  the  county 
against  such  treasurer  or  auditor,  as  the  case  may  be,  and  his 
bondsmen ;  and  all  such  sales  shall  be  void. 

Where  the  sale  is  void  as  provided 
in  the  last  clause  of  this  section,  for 


Same. 
K.  g  775. 


fraud,  the  owner  may  pet  up  and 
show  such  fraud  tx)  defeat  the  tax 
title  in  any  action  in  which  the  hold- 
er thereof  relies  upon  such  title  : 
Corbin  v.  Beebe,  36-336. 

The  act  of  the  treasurer  in  bidding 
off  land  as  agrent  of  another  for  com- 
pensation, renders  the  sale  void  under 
this  section:  Ibid,  And  where  a 
party  sent  a  sum  of  money  to  the 
treasurer,  with  directions  to  bid  off 
for  him  the  amount  sent,  for  which 
services  he  was  to  be  paid  a  commis- 
sion, and  the  sale  was  thus  made, 
held,  that  the  treasurer  was  ** con- 
cerned in  the  purchase.*'  and  the  sale 
was  void:    Everett  v,  Beebe,  37-452. 


The  fraud  of  the  deputy  as  ^-  11  as 
of  the  treasurer,  will,  under  tL  .^  sec- 
tion, render  the  sale  void:  Eilis  v. 
Peck,4b-n2. 

A  sale  to  an  employe  in  the  trens- 
urer's  office  is  not  void  by  i-eason  of 
this  section:  Lorain  v.  Smith,  37-t)7. 

The  word  **  void  "  is  here  used  in 
the  sense  of  voidable.  A  tax  deed 
which  might  be  void  for  fraud  in  the 
hands  of  the  original  purchaser  wi  I 
be  good  in  the  hands  of  a  subsequent 
purchaser  in  good  faith,  without 
notice  of  the  fraud:  Ellis  v.  Peck.  45- 
112. 

A  purchaser  whose  title  is  void  for 
fraud  of  the  officer,  may  recover  from 
the  owner  the  taxes  paid.  See  notes 
to  §  897. 


Digitized  by 


Google 


Chap.  2.] 


COLLECTION   OF  TAXES, 


219 


Sec.  886.     If,  from  nedect  of  officers  to  make  returns,  or  from  Sale  at  any 
any  other  good  cause,  real  property  cannot  be  duly  advertised  and  r/^.*^^ 
offered  for  sale  on  the  first  Monday  of  October,  the  treasurer  shall 
make  the  sale  on  the  first  Monday  of  the  next  succeeding  months 
in  which  it  can  be  made,  allowing  time  for  the  publication  as  pro- 
vided in  this  chapter. 


A  deed  reciting  the  sale  as  made  on 
the  first  Monday  of  a  subsequent 
month  is  not  void  as  showing  a  sale 
at  a  time  not  authorized  by  law: 
Eldridge  v.  Kuehl,  27-160.  170. 

Where  it  appears  (rom  the  deed 
that  the  sale  was  made  on  the  first 
Monday  of  some  month  subsequc  nt  to 
October,  it  will  be  presumed  that  a 
pn  per  cause  existed  for  holding  the 


sale  at  such  time.  The  reason  there- 
for need  not  appear  of  record:  SuUey 
V.  Kuehl,  30-275;  Love  v.  Welch,  :^3- 
192:  Easton  v.  Savery,  44-654;  and 
if  the  non-existence  of  these  condi- 
tions can  in  any  event  be  shown  to 
defeat  the  tax- title,  ihe  burden  of 
proof  is  upon  the  party  who  assails 
it:    Love  v.  Welch,  supra. 


CEBTIFICATB  OF  PURCnASE. 


Sec.  887.    The  county  treasurer  shall  make  out,  sign,  and  de-  ^hat  wminir. 
liver  to  the  purchaser  of  any  real  property  sold  for  the  payment  of  R.^777. 
taxes  as  aforesaid,  a  certificate  of  purchase,  describing  the  prop-  ^'  ^^'  ^  ^^' 
erty  on  which  the  taxes  and  costs  were  paid  by  the  purchaser, 
as  the  same  was  described  in   the  records  of  sales,  and  also  how 
much  and  what  part  of  each  tract  or  lot  was  sold,  and  stating  the 
amount  of  each  kind  of  tax,  interest,  and  costs  for  each  tract  or 
lot  for  which  the  same  was  sold,  as  described  in  the  records  of 
sales,  and  that  payment  had  been  made  therefor.     If  any  person 
shall  become  the  purchaser  of  more  than  one  parcel  of  property, 
he  may  have  the  whole  included  in  one  certificate,  but  each  parcel 
shall  be  separately  described. 

[The  original  contains  a  provision  as  to  fees  for  the  certificate,  but  as  that 
matter  is  found  now  in  the  sections  as  to  compensation  of  treasurer  and  aud- 
itor (§  3793  and  3797)  it  was  probably  transferred  there  by  the  editor,  and 
is  omitted  here  as  in  the  printed  code.] 


The  certificate  does  not  pass  the 
title  to  the  purchaser,  but  it  remains 
in  the  owner  until  the  execution  of  a 
deed:  William^  v,  HeatK22-bl^.  It 
simply  gives  him  a  lien  for  the  taxes, 
interest,  costs,  penalties,  etc:  El- 
dridge  v,  Kuehl,  27-160,  174;  Mai- 


lory  V.  French,  38-431. 

The  certificate  is  evidence  of  the 
facts  recited  therein,  but  in  case  it  is 
found  to  be  in  conflict  with  the  record 
of  sales,  the  latter  will  prevail:  Mc- 
Cready  v.  Sexton,  29-356,  374;  Hen- 
derson V,  Oliver,  32-512. 


Sec.  888.     The  certificate  of  purchase  shall  be  assignable  by  Certiflcntc  aa- 
endorsement,  and  an  assignment  thereof  shall  vest  in  the  assignee,  Rf^ns*^* 
or  his  legal  representative,  all  the  right  and  title  of  the  original  9G.  A.ch.l7.^ 
purchaser;  and  the  statement  in  the  treasurer's  deed  of  the  fact  of 
the  assignment  shall  be  presumptive  evidence  of  such  assignment. 
In  case  said  certificate  is  assigned,  then  the  assignment  of  said 
certificate  shall  be  placed  on  record  in  the  ofiBce  of  the  county 
treasurer  in  the  register  tax  sales. 

Theassigneeof  the  certificate  takes  assignment   was    necessary,   and   a 

it  subject  to  all  equities  or  infirmities  quitclaim  deed  given  by  the  assignor 

affecbng  it  in  the  hands  of  the  origi-  after  an  unrecorded  assignment  was 

nal  purchaser:     WcUson  v.  Phelps,  held  void;    Smith  v.  Stephenson,  45- 

40-4S2;  Light  V.  West,  42-lSS.  645. 

Before  the  Code  no  record  of  the 
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When  pur- 
chaser pays 
subsequent 
taxes. 
10  G.  A.  ch.  100, 


Sec.  889.  The  county  treasurer  shall  also  make  out,  sign,  and 
deliver  to  the  purchaser  of  any  real  property  sold  for  taxes  afore- 
said, duplicate  receipts  for  any  taxes,  interest,  and  costs,  paid  by 
said  purchaser,  after  the  date  of  said  purchase  for  any  subsequent 
year  or  years,  one  of  which  receipts  said  purchaser  shall  present 
to  the  county  auditor,  to  be  by  him  filed  in  his  office,  and  a  mem- 
orandum thereof  entered  ou  the  register  of  sales.  And  if  he  neg- 
lect to  file  such  duplicate  receipt  with  the  auditor  before  the 
redemption,  such  tax  shall  not  be  a  lien  upon  the  land,  and  the 
person  paying  such  tajc  shall  not  be  entitled  to  recover  the  same 
of  the  owner  of  such  real  estate. 


Subsequent  taxes  paid  in  frood  faith 
by  the  holder  of  a  void  tax  title  may 
Ije  recovered  of  the  owner:  Claus- 
sen  V.  Bayburn,  14-136  ;  but  with 
only  six  per  cent,  interest  thereon: 
Orr  V.  Travacier,  21-68;  Early  v, 
Whitiingham,  43-162j  Thompson  v. 
Savage,  47-522.  But  taxes  paid  by 
the  purchaser  after  redemption  is 
made  by  the  owner,  cannot  be  recov- 
ered, and  if  he  pays  them  upon  the 
supposition  that  the  redemption  is  il- 
legal he  does  so  at  his  peril:  Dying- 
ton  V.  Allen,  11-3. 

As  t)  the  recovery  from  the  owner 


by  the  purchaser  of  the  taxes  paid 
in  acquiring  a  tax  title,  void  for  fraud, 
see  notes  to  §  897. 

Where  a  tax  title  is  void,  the  hold- 
er thereof  cannot  recover  from  the 
county  taxes  paid  by  him  upon  the 
property  subsequently  to  the  acquisi- 
tion of  such  title :  Scott  ».  County  of 
Chickasaw,  5  -47. 

Where  the  duplicate  receipt  for 
subsequent  taxes  paid  by  the  tax  pur- 
chaser is  not  filed,  &c.,  the  owner 
may  redeem  without  payinjf  such 
taxes:    Kennedy  ».  Bigelow^  43-74. 


REDEMPTION. 


How  effected. 
U.  j}  779. 
C.  '51,  (J  503. 
13  G.  A.  ch.  90. 
ch.  173 1 13. 


Sec.  890.  Real  property,  hereafter  sold  under  the  provisions  of 
this  chapter,  may  be  redeemed  at  any  time  before  the  right  of 
redemption  is  cut  oflF,  as  hereinafter  provided,  by  the  payment  to 
the  county  auditor  of  the  proper  county,  .to  be  held  by  him  sub- 
ject to  the  order  of  the  purchaser,  of  the  amount  for  which  the 
same  was  sold  and  twenty  per  centum  of  such  amount  imme- 
diately added  as  a  penalty,  with  ten  per  cent,  interest  per  annum  on 
the  whole  amount  thus  made  from  the  day  of  sale,  and  also  the 
amount  of  all  taxes,  interest,  and  costs  paid  for  any  subsequent 
year  or  years,  and  a  similar  penalty  of  twenty  per  centum  added 
as  before  on  the  amount  of  the  payment  for  each  subsequent  year, 
with  ten  per  cent,  interest  per  annum  on  the  whole  of  such  amount 
or  amounts  from  the  day  or  days  of  payment,  unless  such  subse- 
quent taxes  shall  have  been  paid  by  tie  person  for  whose  benefit 
the  redemption  is  made,  which  fact  may  be  shown  by  the  treas- 
urer's receipt;  and  provided  further,  that  such  penalty  for  the  non- 
payment of  the  taxes  of  any  such  subsequent  year  or  years  shall 
not  attach,  unless  such  subsequent  tax  or  taxes  shall  have  re- 
mained unpaid  until  the  first  day  of  March  after  they  become  due, 
so  that  they  have  become  delinquent,  nor  shall  any  of  said  penal- 
ties apply  in  the  cases  mentioned  in  the  last  clause  of  section  eight 
hundred  and  sixty-six  of  this  chapter. 


The  law  in  force  at  the  time  of  sale, 
regulates  the  time  within  which  re- 
demption may  be  made,  and  not  that 
in  force  at  the  time  of  the  assessuient: 
Negus  v.  Yancy,  22-57. 

A  purchaser  at  tax  sale  who  has  in 


^ood  faith  paid  the  subsequent  taxes 
on  the  property  as  here  provided, 
may,  after  eviction  by  the  owner,  re- 
cover the  amount  of  taxes  so  paid: 
Claussen  v.  Raybnrn,  14-136,  and  see 
other  cases  imder  §  b97;  but  the  tax 
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purchaser  cannot  recover  of  the  own- 
er, taxes  voluntarily  paid  on  the  prop- 
erty after  redemption  has  been  made 
by  the  owner.  If  he  pay  such  taxes, 
supposing^  that  the  redemption  is  in- 
suricient,  he  does  so  at  his  peril :  By- 
ingion  v.  Allen^  11-3. 

The  owner  in  redeeming  must  pay 
the  penalty  upon  the  taxes  paid  by 
the  purchaser,  subsequently  to  the 
sale,  as  well  a«  upon  the  amount 
paid  at  the  sale:  Mulligan  v,  Hin- 
trnger,  18-171. 

Where  a  party  bv  reason  of  owning 
any  interest  in  the  property  has  a 
right  to  redeem  he  may  redeem  the 
whole  and  the  purchaser  may  re- 
quire him  to  redeem  the  whole  if  any: 
Curl  V,  Watson,  25-35;  Rice  v.  Nel- 


son, 27-148. 

If  redemption  is  made  before  the 
deed  is  executed  the  land  is  leit  free 
in  all  respects  from  the  lien  of  taxes, 
penalty,  etc.,  as  if  the  tazes  had  been 
paid  before  sale:  Lake  v.  Gray,  35- 
44. 

Under  9  G.  A.,  ch.  173,  §  13,  held, 
that  redemption  could  not  be  made 
atter  the  expiration  of  three  years 
from  the  sale,  although  the  deed  had 
not  been  taken  by  the  purchaser: 
Pearson  v.  Robinson,  44-413;  ScO' 
field  V.  McDowell,  47-129,  130. 

A  purchaser  at  tax  sale  of  property 
which  was  exempt  from  taxation  has 
no  lien  for  taxes  subsequently  paid 
thereon.    See  note  to  §  797. 


Sec.  891.     The  county  auditor  shall,  upon  application  of  any  certificate  of 
party  to  redeem  any  real  property  sold  under  the  provisions  of  ^*V*^p^*"^^ 
this  chapter,  and  being  satisfied  that  such  party  has  a  right  to    '       ' 
redeem  the  same,  and  upon  the  payment  of  the  proper  amount, 
issue  to  such  party  a  certificate  of  redemption,  setting  forth  the 
facts  of  the  sale  substantially  as  contained  in  the  certificate  of  sale, 
the  date  of  the  redemption,  the  amount  paid,  and  by  whom  re- 
deemed, and  he  shall  make  the  proper  entries  in  the  book  of  sales 
iu  his  office,  and  shall  immediately  give  notice  of  such  redemption 
to  the  county  treasurer.     Such  certificate  of  redemption  shall  then 
be  presented  to  the  treasurer,  who  shall  countersign  the  same  and  Countendiamud 
make  the  proper  entries  in  the  books  of  his  office,  and  no  certifi-  ^^  ^^suj^^- 
cate  of  redemption  shall  he  held  as  evidence  of  such  redemption 
without  such  signature  of  the  treasurer. 


A  party  having  any  right  or  inter- 
est in  the  property  may  redeem,  but 
a  mere  stranger  to  the  title  cannot: 
Bffingfon  v.  Boohcalter,  7-512. 

Any  right  which  in  law  or  equity 
amounts  to  ownership  in  the  land; 
any  right  of  entry  upon  it,  to  its  pos- 
session, or  the  enjoyment  of  any  part 
of  it,  which  can  be  "deemed  an  estate, 
makes  the  person  an  owner  so  far  as 
is  necessary,  to  give  him  the  right  to 
redeem.  Therefore,  held,  that  the 
wife  has  such  an  interest  in  the  home- 
stead belonging  to  the  husband  as  to 
entitle  her  to  redeem :  A  dams  v.  Benl, 
19-61;  and  that  the  assignee  of  a 
widow's  unassiarned  right  of  dower 
might  redeem  the  entire  property  in 
which  such  right  existed:  Rice  v.  Nel- 
soft,  27-148. 

A  lessee  under  a  lease  made  subse- 
quently to  a  sale  may  redeem  the 
leased  premises,  even  without  the 
knowledge  or  consent  of  the  owner: 
Byington  v.  Rider  9-566. 

The  holder  of  the  patent  title  may 
redeem,  although  there  is  an  out- 
standmg  tax  title  acquired  under  ^ 
prior  f  ale :    Lancaster  v.  Cou » ty  Au- 


ditor, 2  Dillon,  (U.  S.  C.  C.)  478. 

Au  heir  of  a  mortgagee  has  suffi- 
cient equitable  interest  to  be  entitled 
to  redeem:  Burton  v,  Uintrager,  18- 
34S. 

The  statutes  providing  for  redemp- 
tion are  to  receive  a  liberal  construc- 
tion :  Ihid:  Rice  r.  Nelson,  supra;  and 
Corning  Town  Co.  v.  Dai  is,  44-622. 

A  person  having  no  interest  in  the 
property  has  no  right  to  redeem,  and 
if  he  pays  money  for  that  purpose, 
the  act  neither  vests  title  in  him  nor 
divests  that  of  the  tax  purchaser,  nor 
does  it  inure  to  the  benefit  of  one 
having  the  right  to  redeem:  Penti  v. 
Clematis,  19-372. 

Where  the  owner  pays  in  the 
proper  amount  to  redeem,  the  failure 
of  the  auditor  \o  issue  a  proper  certi- 
ficate of  redemption  will  not  defeat 
such  redemption,  and  the  tax  pur- 
chaser is  not  entitled  to  a  det  d :  Cor- 
bin  V.  Stewart,  44-543;  and  a  failure 
to  notify  the  trejisurer  of  the  redemp- 
tion, Of  to  pay  the  money  over  to  the 
person  entitled  thereto,  will  not  de- 
feat the  redemption:  Fentonv,  Way. 
40-196. 
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The  riffht  of  the  auditor  to  allow 
a  redemption,  cannot  ba  questioned, 
nor  the  redemption  set  aside  in  an 
action  to  compel   the   treasurer   to 


make  a  deed.  The  treasurer  cannot 
disrejfard  the  action  of  the  auditor; 
Uartman  v,  Anderson^  48-309. 


Minors  and 
lunatics, 
n.  2  779. 


Sec.  892.     If  real  property  of  any  minor  or  lunatic  is  sold  for 
^^  ^  ^^^  taxes,  the  same  may  be  redeemed  at  any  time  within   one  ytmr 

)>  G.  A.  ch.  178.   after  such  disability  is  removed,  in  the  manner  specified  in  the 
^  ^^'  following  section,  or  such  redemption  may  be  made  by  the  guar- 

dian  or   legal   representative  under  section   eight   hundred   and 
ninety,  at  any  time  before  the  delivery  of  the  deed. 


The  right  of  a  minor  or  lunatic  as 
herein  given  is  limited  to  his  own  in- 
terest in  the  property,  and  does  not 
extend  to  that  of  other  owners  or 
tenants  in  common:  Jacobs  v.  Por- 
ter, 84-341 ;  Miller  v.  Potier,  35-166; 
Stout  V.  Merrill,  35-47. 

The  simple  production  from  the 
custody  of  the  guardian  of  a  minor 
who  was  a  near  relative,  of  an  ac- 
knowledged conveyance,  held,  not  to 
make  out  a  prima  facie  case  of  own- 
ership in  the  minor  entitling  him  to 
redeem  under  this  section:  Walker 
V.  Sargent.  47-448. 

The  disabihty  of  a  minor  is   re- 


moved by  his  death,  and  the  year 
within  which  redemption  must  \ye 
made  commences  to  run  from  that 
time,  and  not  from  the  time  when  he 
would  have  come  of  age:  Gihha  v. 
Sawyer,  48-443. 

The  right  of  a  minor  to  redeem  is 
assignable  and  will  pass  by  convey- 
ance:   StotU  V,  Merrill,  35-47,  57. 

To  entitle  a  minor  to  rediim  at'c^r 
the  general  time  of  redemption  ha^ 
expir3d,  he  must  have  b33nth^owa^r 
of  the  property  sold  at  the  tim*  of 
the  sale:  Burton  v,  Hintrager,  18- 
348. 


Sec.  893.     Any  person  entitled  to  redeem  lands  sold  for  taxes 

How  redeemed  after  the  delivery  of  the  deed,  shall  redeem  the  same  by  an  equit- 

mado^^**         *^ble  action  in  a  court  of  record,  in  which  all  persons  claiming  an 

iiG.  A.  ch.  124,  interest  in  the  land  derived  from  the  tax  sale,  as  shown   by  the 

'  record,  shall  be  made  defendants,  and  the  courts  shall  determine 

the  rights,  claims,  and  interest  of  the  several   parties,  including 

liens  for  taxes  and  claims  for  improvements  made  on  the  land  by 

the  person  claiming  under  the  tax  title.     And  no  person  shall  be 

allowed  to  redeem  land  sold  for  taxes  in  any  other  manner  after 

the  service  of  the  notice  provided  for  by  the  next  section,  and  the 

execution  and  delivery  of  the  treasurer  s  deed. 


Where,  through  mistake  of  the 
officer,  the  owner  failed  to  redeem 
from  a  valid  sale,  but  reileemed  trom 
a  subseauent  invalid  one,  which  he 
supposed  was  the  only  sale,  he  was 
allowed  to  redeem  after  the  deed  had 
been  executed,  it  being  held  that  the 
mistake  lying  at  the  door  of  the  offi- 
cer was  sufficient  ground  for  equita- 
ble rehef :  h'oble  v,  Bullis,  23-559. 


Where  a  party  had  failed  to  re- 
deem within  proper  time  by  reason 
of  a  failure  of  the  officer  to  infbnn 
him  upon  inquirv,  that  a  tax  sale  of 
the  nroperty  had  been  made,  hell 
that  he  should  be  allowed  to  redeem 
by  equitable  action  under  this  sec- 
tion: Corning  Town  Co,  v,  Davis,  44- 
622. 


EXECUTION   OP   DEED — NOTICE   GIVEN. 


Sec.  894.     After  the  expiration  of  two  years  and  nine  months 
Before  deed  ij^  after  the  date  of  sale  of  the  land  for  taxes,  the  lawful  holder  of  the 
certificate  of  purchase  may  cause  to  be  served  upon  the  person  in 
possession  of  such  land  or  town  lot,  and  also  upon  the  person  in 
-.^.^-.  whose  name  the  same  is  taxed,  if  such  person   resides  in  the 

14  0.  A.  ch.  124  QQuuty  where  the  land  is  situated,  in  the  manner  provided  by  law 
for  the  service  of  original  notices,  a  notice  signed  by  him,  his 


mude  notice  to 
Ik?  given : 
whnt  contain 
how  served. 
R.  ?  781. 
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agent,  or  attorney,  stating  the  date  of  sale,  the  description  of  the 
land  or  town  lot  sold,  the  name  of  the  purchaser,  and  that  the 
right  of  redemption  will  expire  and  a  deed  for  said  land  be  made, 
unless  redemption  from  such  sale  be  made  within  ninety  days 
from  the  completed  service  thereof.  Service  may  be  made 
upon  non-residents  of  the  county  by  publishing  the  snme  three 
times  in  some  newspaper  printed  in  said  county,  and  if  no  news- 
paper is  printed  in  said  county,  then  in  the  nearest  newspaper 
published  in  this  state.  But  any  such  non-resident  may  file  with 
ihe  treasurer  of  the  county  a  written  appointment  of  some  resident 
of  the  county  where  his  lands  or  lots  are  situated  as  agent  upon 
whom  service  shall  be  made,  and  in  such  case,  personal  service  of 
said  notice  shall  be  made  upon  said  agent.  Service  shall  be 
deemed  completed  when  an  affidavit  of  the  service  of  said  notice, 
and  of  the  particular  mode  thereof,  duly  signed  and  verified  by  the 
holder  of  the  certificate  of  purchase,  his  agent,  or  attorney,  shall 
have  been  filed  with  the  treasurer  authorized  to  execute  the  tax- 
deed.  Such  affidavit  shall  be  filed  by  said  treasurer,  and  entered 
upon  the  records  of  his  office,  and  said  record  or  affidavit  shall  be 
presumptive  evidence  of  the  completed  service  of  notice  herein 
required;  and,  until  ninety  days  after  the  service  of  said  notice,  the 
right  of  redemption  from  such  sale  shall  not  expire.  Any  person 
swearing  falsely  to  any  fact  or  statement  contained  in  said  affidavit 
shall  be  deemed  guilty  of  perjury  and  punished  accordingly. 
The' cost  of  serving  said  notice,  whether  by  publication  or  other- 
wise, together  with  the  cost  of  the  affidavit,  shall  be  added  to  the 
redemption  money. 


cienfc.  A  mortgagee  is  not  entitled 
to  notice,  unless  in  possession  of  the 
property:  Hall  v.  Guthridge,  52- 
408. 


Service  of  the  notice  may  be  made 
by  the  holder  of  the  certificate.  Ser- 
vice upon  the  holder  of  the  lej^l 
title,  in  the  absence  of  any  showing 
that  he  is  not  in  possession,  is  suifi- 

Sec.  895.     Immediately  after  the  expiration  of  ninety  days  from  ^^^^  ^g^,, 
the  date  of  service  of  the  written  notice  hereinbefore  provided,  the  shall  be  made. 
treasurer  then  in  office  shall  make  out  a  deed  for  each  lot  or  parcel  c.'  ^61,'^  ;ion  4. 
of  land  sold  and  remaining  unredeemed,  and  deliver  the  same  to 
the  purchaser  upon  the  return  of  the  certificate  of  purchase.     The 
treasurer  shall  demand  twenty-five  cents  for  each  deed  made  by 
him  on  such  sales,  but  any  number  of  parcels  of  land  bought  by 
one  person  may  be  included  in  one  deed,  if  desired  by  the  pur- 
chaser. 


When  the  firet  deed  executed  by  the 
treasurer  is  so  imperfect  or  informal 
as  not  to  pass  the  title,  he  has  the 
power  and  it  is  his  duty  to  execute  a 
second  and  corrected  deed,  conveying 
the  title:  McCready  v.  Sexton,  29- 
:'»56;  Parker  f>.  Sexton,  "2^-^21]  Hur- 
ley V,  Street,  29-429;  Johnson  v. 
Chase,  30-308;  Ch-ay  v.  Coan,  30- 
.'.36;  Genther  v.  Fuller,  3&-604.  But 
havino:  made  a  valid  deed,  the  treas- 
urer nas  no  authority  to  make  a 
second  one,  and  a  second  deed,  if 
made,  could  have  no  effect  upon  the 
title  conveyed  bv  the  first:  Bulkleyv. 
Callanan,  32-161. 


The  power  to  execute  a  second  deed 
is  not  given  for  the  purpose  of  ena- 
bling the  officer  to  pervert  the  truth 
by  false  recitals  as  to  the  records  upon 
which  it  is  based.  Unless  executed 
to  correct  a  mistake,  misdescription, 
incorrect  recital,  or  other  matter  in 
conflict  with  the  facts,  it  is  void: 
Gould  V,  Thompson,  45-450. 

The  treasurer  has  no  authority  to 
make  a  deed  for  land  which  has  been 
redeemed,  and  such  deed  would  be 
void:    Fenton  v.  Way,  40-196. 

The  rijfht  of  the  auditor  to  allow  a 
redemption  to  be  made  cannot  be 
questioned  in  an  action  against  the 
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treasurer  for  the  deed,  see  note  to  I  the  land  waa  advertised  and  sold: 
§  891.  I  Martin  v.  Cole,  38-141,  and  see  notes 

The  *»lot"  or  ** parcel"  here  con-    to  §  871. 
templated  is  the  same  under  which  | 

Sec.  896.     Deeds  executed  by  the  treasurer  shall  be  substan- 

Form  of.  tially  in  the  following  form: 

R.g783.  Know  all  men  by  these  presents,  that  whereas  the  followinjj 

described  real  property,  viz:  (here  follows  the  description)  situated 

in  the  county  of ,  and  state  of  Iowa,  was  subject 

to  taxation  for  the  year  (or  years)  A.  D ,  and  whereas 

the  taxes  assessed  upon  said  real  property  for  the  year  (or  years) 
aforesaid  remained  due  and  unpaid  at  the  date  of  the  sale  herein- 
after named;  and  whereas  the  treasurer  of  said  county  did,  on 

the dav  of A.  D.  18  .  .  .  ,  by  virtue  of 

the  authority  in  tim  vested  by  law,  at  ^an  adjournment  of)  the  sale 

begun  and  publicly  held  on  the  first  Monday  of A.  1). 

18  ...  ,  expose  to  public  sale  at  the  office  of  the  county  treasurer 
in  the  county  aforesaid,  in  substantial  conformity  with  all  the 
requisitions  ot'  the  statute  in  such  case  made  and  provided,  the 
real  property  above  described,  for  the  payment  of  the  taxes, 
interest,  and  costs  then  due  and  remaining  unpaid  on  said  prop- 
erty, and  whereas,  at  the  time  and  place  aforesaid,  A.  B.  of  the 

county  of and  state  of ,  having 

oifercd  to  pay  the  sum  of dollars  and cents, 

being  the  whole  amount  of  taxes,  interest,  and  costs  then  due 
and  remaining  unpaid  on  said  property,  for  (here  follows  the 
description  of  the  property  sold)  whicn  was  the  least  quantity  bid 
for;  and  payment  of  said  sum  having  been  by  him  pade  to  said 
treasurer,  said  property  was  stricken  oflf  to  him  at  that  price;  and 

whereas,  the  said  A.  B.  did.  on  the day  of 

A.  D.  18 ,  duly  assign  the  certificate  of  the  sale  of  the  prop- 
erty  as   aforesaid   a?id    all   his   right,   title,  and  interest  to  said 

property  to  E.  F.,  of  the  county  of and  state  of 

;  and  whereas,  by  the  affidavit  of 

filed  in  said  treasurer"*s  office  on  the day  of  .  .  .  .  A.  D. 

it  appears  that  due  notice  has  been  given,  more  than 

ninety  days  before  the  execution  of  these  presents,  to 

and of  the  expiration  of  the  time  of  redemption 

allowed  by  law;  and  whereas,  three  years  have  elapsed  since  the 
date  of  said  sale,  and  said  property  has  not  been  redeemed  there- 
from as  provided  for  by  law. 

Now,  therefore,  I,  C.  D.,  treasurer  of  the  county  aforesaid,  for 
and  in  consideration  of  said  sum  to  the  treasurer  paid  as  aforesaid, 
and  by  virtue  of  the  statute  in  such  case  made  and  provided,  have 
granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell  unto  the  said  A.  B.  [or  E.  F.]  his  heirs  and 
assigns,  the  real  property  last  hereinbefore  described  to  have  and 
to  hold  unto  him  the  said  A.  B.  [or  E.  F.]  his  heirs  and  assigns 
forever:  subject,  however,  to  all  the  rights  of  redemption  provided 
by  law.  In  witness  whereof  I,  C.  D.,  treasurer  as  aforesaid,  by 
virtue  of  the  authority  aforesaid,  have  hereunto  subscribed  my 
name  on  this day  of 18. . 
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State  op  Iowa,    ) 
County,  J^* 

I  hereby  certify  that  before  me in  and  for  said  county, 

personally  appeared  the  above  named  C.  D.,  treasurer  of  said 
county,  personally  known  to  me  to  be  the  treasurer  of  said  county 
at  the  date  of  the  execution  of  the  above  conveyance,  and  to  be 
the  identical  person  whose  name  is  affixed  to  and  who  executed 
the  above  conveyance  as  treasurer  of  said  county,  and  acknowl- 
edged the  execution  of  the  same  to  be  his  voluntary  act  and  deed 
as  treasurer  of  said  county,  for  the  purposes  therein  expressed. 

Given  under  my  hand  [and  seal]  tnis    day  of A. 

D.  18.. 


EFFECT  OF  DEED. 

Sec.  897.     The  deed  shall  be  signed  by  the  treasurer  in  his 
official  capacity,  and  acknowledged  by  him  before  some  officer  au-  Vcste  tiilc   in 
thorized  to  take  acknowledgements  of  deeds ;  and,  when  substan-  &"5^^^^* 
tially  thus  executed  and  recorded  in  the  proper  record  of  titles  to  ^-  ^^'  ^  ^^• 
real  estate,  shall  vest  in  the  purchaser  all  the  right,  title,  interest, 
and  estate  of  the  former  owner  in  and  to  the  land  conveyed,  and 
also  all  the  right,  title,  interest,  and  claim  of  the  state  and  county 
thereto,  and  shall  be  presimiptive  evidence  in  all  the  courts  of 
this  state,  in  all  controversies  and  suits  in  relation  to  the  rights  of  jg  presumptive 
the  purchaser,  his  heirs  or  assigns,  to  the  land  thereby  conveyed,  evidence, 
of  the  following  facts  : 

1.  That  the  real  property  conveyed  was  subject  to  taxation  for 
the  year  or  years  stated  in  the  deed; 

2.  That  the  taxes  were  not  paid  at  any  time  before  the  sale; 

3.  That  the  real  property  conveyed  had  not  been  redeemed 
from  the  sale  at  the  date  of  the  deed; 

4.  That  the  property  had  been  listed  and  assessed;  ' 

5.  That  the  taxes  were  levied  according  to  law; 

6.  That  the  property  was  duly  advertised  for  sale; 

7.  That  the  property  was  sold  for  taxes  as  stated  in  the  deed. 
And  it  shall  be  conclusive  evidence  of  the  following  facts: 

1.  That  the  manner  in  which  the  listing,  assessment,  levy,  no-  ^  conclusive, 
tice,  and  the  sale  were  conducted  was  in  all  respects  as  the  law 
directed; 

2.  That  the  grantee  named  in  the  deed  was  the  purchaser; 

3.  That  all  the  prerequisites  of  the  law  were  complied  with  by 
all  the  officers  who  had,  or  whose  duty  it  was  to  have  had,  any 
part  or  action  in  any  transaction  relating  to  or  aflfecting  the  title 
conveyed,  or  purporting  to  be  conveyed,  by  the  deed,  from  the 
listing  and  valuation  of  the  property  up  to  the  execution  of  the 
deed,  both  inclusive,  and  that  all  things  whatsoever  required  by 
law  to  make  a  good  and  valid  sale,  and  to  vest  the  title  in  the 
purchaser  were  done,  except  in  regard  to  the  points  named  in  this 
section,  wherein  the  deed  shall  be  presumptive  evidence  only. 

And  in  all  controversies  and  suits  involving  the  title  to  real  prop- 
erty claimed  and  held  under  and  by  virtue  of  a  deed  executed 

15 
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What  must  be  Substantially  as  aforesaid  by  the  treasurer,  the  person  claiming 
F^t^Stle!**  ^^  ^^'^®  adverse  to  the  title  conveyed  by  such  deed,  shall  be  required 
to  prove,  in  order  to  defeat  the  said  title,  either  that  the  said  real 
property  was  not  subject  to  taxation  for  the  year  or  years  named 
in  the  deed,  that  the  taxes  had  been  paid  before  the  sale,  that  the 
property  had  been  redeemed  from  the  sale  according  to  the  provis- 
ions of  this  chapter,  and*  that  such  redemption  was  had  or  made 
for  the  use  and  benefit  of  persons  having  the  right  of  redemption 
under  the  laws  of  this  stote,  or,  that  there  had  been  an  entire 
omission  to  list  or  assess  the  property,  or  to  levy  the  taxes,  or  to 
give  notice  of  the  sale,  or  to  sell  the  property;  but  no  person  shall 
be  permitted  to  question  the  title  acquired  by  a  treasurer's  deed 
wit;hqut  first  showipg  that  he,  or  the  person  under  whom  he  claims 
title,  had  title  to  the  property  at  the  time  of  the  sale,  or  that  the 
title  was  obtained  from  the  tlnited  States  or  this  state  alter  the 
sale,  and  that  all  taxes  due  upon  the  property  have  been  paid  by 
such  person,  or  the  person  under  whom  he  claims  title  as  afore- 
takeorfraud^  said;  prodded^  that  in  any  case  where  a  person  had  paid  his  taxes, 
and  through  mistake  in  the  entry  made  in  the  treasurer's  books  or 
in  the  receipt,  the  land  upon  which  the  taxes  were  paid  was  after- 
wards sold,  the  treasurer's  deed  shall  not  convey  the  title;  provided 
further^  that  in  all  cases  where  the  owner  of  lands  sold  for  taxes 
shall  resist  the  validity  of  such  tax  title,  such  owner  may  prove 
fraud  committed  by  the  officer  selling  the  same  or  in  the  purchaser 
to  defeat  the  same,  and  if  fraud  is  so  established  such  sale  and 
title  shall  be  void. 


Effect  of  the  deed  :  The  title 
conveyed  by  the  tax  sale,  is  not  de- 
iivative,  but  a  new  title  in  the  nature 
of  an  independent  grant  by  the  sov- 
ereign authority,  and  the  purchaser 
takes  fr  e  from  any  incumbrances, 
claims  or  equities  connected  with  the 
^prior  titles:  Crum  v.  CottJng,  22-411. 

The  purchaser  takes  all  the  interest 
of  the  state,  and  county,  in  the  prop- 
erty, and  therefore  takes  it  free 
from  the  liens  of  all  taxes  unpaid  at 
the  date  of  sale:  Bowman  v,  Thomp- 
son, o6-505. 

Such  prior  taxes  cease  to  be  a  lien, 
and  a  subsequent  sale  therefor  would 
be  void:  Preston  v.  Van  Gorder, 
31-250;  and  see  notes  to  S  871.  But 
where  a  party  purchased  land  subse- 
quently to  a  tax  sale  thereof,  and 
then  procured  the  assignment  to 
himself  of  the  tax  certificate,  held, 
^hat  the  land  was  not,  in  his  hands, 
discharged  from  the  lien  of  taxes  due 
prior  to  the  sale,  and  bv  mistake 
omitted  in  making  such  sale,  but  that 
the  assignment  of  the  certificate  oper- 
ated merely  as  a  redemption  from  the 
sale:    Bowman  v.  Eckstein,  46-5':^3. 

Jn  cities  acting  un^ler  a  special  char- 
ter which  authorized  a  separate  sale 
by  the  city  for  city  taxes,  held,  that  a 
sale  for  state  and  county  taxes  did  not 
divest  the  property  of  the  lien  of  such 


city  taxes,  and  that  the  purchsisprtook 
subject  thereto:  Dennison  v.  City  of 
Keokuk.  45-266. 

It  is  the  deed  and  not  the  sale,  that 
vests  the  title  in  the  purchaser:  Lake 
V.  Gray,  35-44.  Until  the  deed  is 
executed  the  title  remains  in  the  ori- 
gmal  owner  :  Williams  v.  Heath, 
22-519. 

The  deed  as  evidence  :  The 
provisions  of  this  section  as  to  the  ef- 
fect of  the  deed  as  evidence  apply  in 
equity  as  well  as  at  law :  Clark  r. 
Thompson,   37-536. 

The  tax  deed  may  be  made  pre- 
sumptive evideno-e  of  the  regularity 
and  validity  of  all  prior  proceedings; 
and  as  to  minor  matters  relating  to 
the  mode  or  manner  of  exercising  the 
power  of  taxation,  which  may  be 
dispensed  with,  it  may  be  made  con- 
clusive: but  there  are  some  indis- 
pensable requisitions  which  must  be 
observed,  and  as  to  these  the  deed 
cannot  be  made  conclusive:  Allen  r. 
Armstrong,  16-508. 

The  corresponding  section  of  the 
Revision  ( §  784),  which  declared 
that  the  tax  deed  should  be  conclu- 
sive evidence  of  th^  regularity  of 
all  prior  proceedings,  held,  uncon- 
stitutional, in  80  far  as  it  attempt- 
ed to  make  the  deed  conclusive  as 
to    the    existence    of   the    essentiiil 
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prerequisites  of  the  taxing?  power, 
su  h  as  assessment,  levy,  sale,  etc., 
lis  deprivinjf  a  person  of  his  property 
without  due  process  of  law;  but  it 
was  held  that  as  to  non-essentials  or 
matters  simply  directory,  the  deed 
may  be  made  conclusive;  also,  held, 
that  it  was  competent  for  the  le^sla- 
ture  to  make  such  deed  prima  facie 
evidence  of  its  own  validity  and  the 
resralarity  of  prior  proceeding.^:  Mc- 
Creadif  v.  Sejion,  29-:J56,  38o:  and 
see  Martin  v.  CoUf  38-141;  Immegart 
r.  Goi^gaSf  41-489. 

The  deed  cannot  be  made  conclu- 
sive as  to  the  fact  of  assessment: 
Powers  p.  Fuller,  :^0-476. 

The  deed  prima  pacir  evi- 
dence: The  deed  is  prima  facie  ev- 
idence of  assessment.  The  tact  that 
the  assessment  book  does  not  show 
all  the  facts  necessary  to  establish  the 
assessment  does  not  prove  that  such 
facts  do  not  exist:  Genther  v.  Fuller, 
36-604. 

The  deed  is  jwtwa/nm  evidence  as 
to  the /or^  of  sale:  Leavittv.  Watson, 
;f7-93;  and  of  the  lact  of  assessment: 
Marl  son  v.  Sexton.  37-.')62. 

Where  the  deed  shows  on  its  face 
that  it  was  made  at  a  sale  begun  on 
the  first  Monday  of  a  month  subse- 
<iuent  to  October,  it  is  prima  facie  ev- 
idence that  some  of  the  reasons  men- 
tioned in  §  886  existed  for  commenc- 
ing the  sale  at  such  subsequent  day: 
Lorain  v.  Smith,  87-67,  and  the  party 
attacking  the  title  must  at  least  show 
the  non-exis'ence  of  such  facts:  Love 
V.  Welch,  ai-192;  Eldridge  p.  Kuehl, 
27-160. 

The  deed  conclusive  evi- 
dence: The  deed  is  conclusive  as  to 
the  notice  or  advertisement:  Allen  v. 
Armstrong,  16-508  ;  Mndson  v.  Sex- 
ton, 37-562;  Scofeld  v.  McDowell,  47- 
129;  Buliis  v.  Marsh,  Dec.  T..  1879; 
Shawler  v,  Johnsmi,  52-473,  and 
is  conclusive  as  to  copy  of  adver- 
tisement having  been  filed,  etc., 
as  provided  by  §  881 :  Hurley  v.  Pow- 
ell, 31-64;  aUo  conclusive  as  to  man- 
ner of  assessment:  Easton  v.  Perry, 
37-681;  and  as  to  manner  of  sale: 
Ware  v.  LiWe,  85-284;  Smith  v. 
Easton^  37-584  ;  as  that  it  was  not 
in  gross  ;  see  inf^a  under  **  sale  in 
gross.''  It  is  conclusive  as  to  the 
regularity  of  prior  proceedings :  Leav- 
iit  r.  Watson,  87-98;  Martin  v. 
Cole,  38-141  ;  and  as  to  the  regular- 
ity of  the  assessment,  listing  and 
levy:  Robinson  v.  First  National 
Bank,  etc.,  48-854.  It  is  conclusive 
that  the  sale  was  made  at  the  proper 
time:   Clark  v,    Thompson,  87-586; 


Phelps  P.  Mead,  41-470;  ShatrJer  n. 
Johnson,  52-478.  And  a  mistaken 
recital  as  to  date  of  sale  will  not 
invalidate  the  deed:  Hulburt  v. 
Dyer,  86-474.  The  assessment,  levy 
and  sale  being  admitted  in  fact,  the 
deed  is  conclusive  as  to  the  manner 
thereof:  Bulkley  v,  Callanan,  32- 
461. 

The  deed  is  corclusive  as  to  man- 
ner of  sale  to  only  a  limited  extent. 
It  is  always  competent  to  defeat  it 
by  showing  fraud  of  the  officer  or 
purchaser  at  such  sale:  Butler  v.  De- 
lano, 42-850;  Thompson  v.  Ware, 
48-455;  Chandler  v.  Keeler,  46-596. 

A  SALE  in  Qitoss:  A  sale  in  gross 
of  tracts  which  are  distinct  or  sep- 
arately assessed  is  illegal:  Penn  v, 
Clemans,  19-872;  Corbin  v.  DeWoJf, 
25-124;  Martin  v.  Cole,  88-141,  and  a 
tax  deed  showing  upon  its  face  a  sale 
of  distinct  tracts  m  gross  is  void: 
Boardman  t).  Bourne,  20-K-54;  Byam 
V.  Cook,  21-892;  Ferguson  v.  Heath, 
21-4:^;  Harper  v.  Sexton,  22-442; 
Ackley  v.  Sexton,  24-820;  Huvlburt 
V.  Dyer,  36-474;  Gray  v,  Coan,  80- 
5:'6;  but  the  deed  is  not  conclusive 
that  the  sale  was  made  in  gross,  and 
the  sale  may  be  valid  although  the 
deed  is  void:  Ware  v.  Thompson,  29- 
65. 

A  sale  in  gross  of  tracts  larger 
than  forties,  if  assessed  to  a  known 
owner  is  not  void,  see  notes  to  §  871, 
and  unless  it  appears  from  the  deed 
that  the  owner  was  unknown,  that 
fact  will  not  be  presumed:  Smith  v. 
Easton,  37-584. 

Where  the  deed  shows  a  sale  in 
parcels,  it  is  conclusive,  and  proof 
that  the  sale  was  actually  in  gross 
will  n)t  be  received:  Rimav.  Coican, 
81-125;  Stbhy  t.  Buliis,  40-429; 
Clark  r.  Thompson,  37-585;  Chand- 
ler t\  Keiler,  44-871. 

Deed  void  for  mistake  or 
fraud:  Proof  of  payment  of  taxes 
before  sale  will  defeat  the  purchaser's 
title:  Gaylord  v.  ScarfT,  6-179.  In 
such  case  the  deed  is  void,  and  an  ac- 
tion by  the  owner  to  recover  the  prop- 
erty conveved  thereby  is  not  barred 
by  §  902:  Patton  v.  Luther,  47-236; 
and  see  not-es  to  §  902. 

If  it  be  shown  that  the  land  was  in 
fact  redeemed,  the  deed  will  be  void, 
notwithstanding  a  failure  of  the  offi- 
cer to  make  proper  entry  of  redemp- 
tion: Fentonv,  Way,  40-196. 

The  defense  of  fraud  contemplated 
in  the  last  proviso  of  the  section  may 
be  shown  to  defeat  the  title  whenever, 
in  any  case  the  tax  title  is  resisted  by 
the  owner,  and  it  is  not  necessary  for 
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the  owner  to  show  that  the  taxes  have 
been  paid:  Corbin  v.  Beebe,  36-336; 
Miller  v.  Corbin,  46-150. 

As  to  what  constitutes  sufficient 
fraud,  &c.,  to  invalidate  a  sale,  see 
notes  to  §  871. 

PUKCHASER  WITHOUT   NOTICE  OP 

FRAUD  PROTECTED:  A  tax  title 
which  is  void  for  fraud,  as  provided 
in  the  last  clause  of  this  section,  will 
nevertheless  be  held  good  in  the  hands 
of  a  purchaser  for  value  without  no- 
tice of  such  fraud;  the  word  **  void  " 
being  construed  as  voidable:  Van 
Shaackv.  Bobbins,  36-201;  Sibleif  v, 
Bw//i>,  40-429;  Ellis  v.  Peck,  ^"y-Wl, 
and  generally  a  purchaser  in  good 
faith  from  the  tax  |)urchaser,  without 
notice  of  irregularities,  will  not  be 
affected  by  the  fact  that  the  sale  was 
in  gross,  or  not  publicly  made;  Mar- 
tin v.  Bagsdale,  49-589. 

A  grantee  by  quitclaim  deed,  of  a 
party  holding  a  tax  title  void  for 
fraud,  takes  subject  to  all  equities 
against  his  grantor:  Watson  v, 
Phelps,  40-482;  Besare  v.  Dosh,  43- 
211,  212;  Springer  v,  Bartle,  46-688. 

Purchaser  may  recover  prom 
owner  amount  paid  at  fraudu- 
LENT sale:  As  the  deed  vests  in  the 
purchaser  all  the  right,  title  knd  in- 
terest of  the  state  and  county,  the 
tax  purchaser  may,  upon  his  deed  be- 
ing declared  void  on  account  of  fraud 
or  other  defect  in  the  sale,  recover 
irom  tbe  owner  the  full  amount  which 
the  latter  would  have  to  pay  the 
treasurer  to  satisfy  the  taxes  for 
which  the  sale  was  made,  if  they  had 
not  been  paid  bv  the  purchaser:  Ev- 
erett V.  Beebe,  3t-452;  Light  v.  West, 
42-138;  Besore  v.Dosh,  ^^-211;  Sex- 
ton v.  Henderson,  45-160;  Miller  v 
Corbin,  46-150;  Springer  r.  Baiile, 
46-688.  But  this  mle  has  no  appli- 
cation where  the  land  was  not  sub- 
ject to  taxation  for  the  year  for  the 
taxes  of  which  it  was  sold:  Sfdly  v, 
Poorbaugh,  45-453. 

But  such  tax  sale  purchaser  is  only 
subrogated  to  the  rights  of  the  coun- 
ty, and  therefore  his  action  against 
the  owner  to  recover  the  taxes 
paid  must  be  brought  within  five 
years  after  such  tax  *s  become  delin- 
quent: Sr.vton  V.  Pedc,  48-250;  Brown 


V.  Painter,  44-368;  Thompson  v.  Sav- 
age, 47-522;  Hamilton  v.  City  of  Du- 
buque, 50-213. 

As  to  the  recovery  of  taxe-^  paid  by 
the  purchaser  subsequently  to  the  ac- 
quisition of  the  void  tax  title;  see 
notes  to  §  889. 

In  general:  As  to  the  right  of 
the  owner  who  has  not  paid  all  the 
taxes  due  upon  the  land  in  contro- 
versy, to  question  the  validity  of  the 
tax  sale:  See  Miller  v,  Corbin,  46- 
150. 

It  is  competent  for  the  legislature 
to  declare  that  the  acts  of  de  facto 
officers  shall  be  valid:.  Allen  v,  Arm- 
strong, 16-508. 

The  tax  deed  is  competent  evidence 
of  the  assignment  of  the  certificate  of 
purchase  5)  the  grantee  of  the  deed. 
(See  form  of  deed  given  in  previous 
section):    Stahl  v.  Roost,  34-475. 

The  fact  that  the  treasurer  does  not 
proct  ed  to  collect  the  taxes  by  distress 
and  sale  as  provided  in  §  859  will  not 
render  invalid  a  deed  made  in  pursu- 
ance of  a  subsequent  sale  or  land 
therefor;  as  to  that  matter  the  d^^ed 
is  conclusive:  Stewart  v,  CorWw,  25- 
144. 

The  holder  of  a  tax  deed  to  unoc- 
cupied property  is  presumed  to  have 
constructive  possession  thereof:  Moin- 
gona  C^al  Co.  i\  Blair^  51-447,  and 
see  notes  to  §  902. 

A  stranger  to  the  title  cannot,  as 
against  a  tax  deed  set  up  the  limita- 
tion provided  in  §  902:  Lockridge  v. 
Daggett,  54-:^. 

A  tax  tide  acauired  by  a  tenant  in 
common  upon  tne  common  property, 
will  inure  to  the  benefit  of  his  co- 
tenants.  He  cannot  thereby  defeat 
their  title:  Wears  v.  VanMeUr,  42- 
128;  Flinn  v.  McKinley,  44-6S; 
Fallon  V,  Chidester,  46-^88. 

But  where  the  joint  owners  were 
not  in  possession,  and  one  of  them 
bought  in  an  outstanding  tax  title, 
^em  that  their  joint  title  had  become 
merged  m  the  superior  outstandmt? 
title  and  either  might  purchase  for 
his  own  benefit:  Alexander  v.  Sullg, 
50-192. 

As  to  right  of  treasurer  to  execute 
i  a  second  deed  when  the  first  is  imper- 
I  feet  or  irregular,  see  notes  to  §  895. 


Sec.  898.  The  provisions  of  this  title  shall  not  affect  sales  here- 
not  nff^ted^by  ^o^ore  made,  or  tax  deeds  given  in  pursuance  of  sales  made  before 
code.  the  taking  effect  of  this  code. 

Therefore,  held,  that  notice  as  re- 

auired  in  §  894  was  not  necessary,  al- 
lough  the  deed  was  not  executed 


until  after  the  taking  effect  of  the 
Code:  Robinson  v.  First  National 
Bank,  dB-c,  48-354. 


Digitized  by 


Google 


Chap.  2.]  collection  of  taxes,  229 


SAIAS  WBONGPULLY   MADS. 

Sec.  899.     When,  by  mistake  or  wrongful  act  of  the  treasurer,  county  to  hold 
land  has  been  sold  on  which  no  tax  was  due  at  the  time,  or  when-  SSrmi^' 
ever  land  is  sold  in  consequence  of  error  in  describing  such  land  R.g785. 
in  the  tax  receipt,  the  county  is  to  hold  the  purchaser  harmless  by  ^'  '^^'^^• 
paying  him  the  amount  of  principal  and  interest  and  costs  to  which     • 
he  would  have  been  entitled  had  the  land  been  rightfully  sold,  and 
the  treasurer  and  his  bondsmen  will  be  liable  to  the  county  to  the 
amount  of  his  offical  bond;  or  the  purchaser,  or  his  assignee,  may 
recover  directly  of  the  treasurer,  in  an  action  brought  to  recover 
the  same  in  any  court  having  jurisdiction  of  the  amount,  and  judg- 
ment shall  be  against  him  and  his  bondsmen;  but  the  treasurer  or 
his  bondsmen  shall  be  liable  only  for  his  own  or  his  deputies'  acts. 

The  owner  by  voluntarily  redeem- 
ing from  such  sale  does  not  become 
Bubrogfated  to  the  rights  of  the  pur- 


chaser against  the  county:    Morris 
V.  County  of  Sioux,  42-416,  418. 


[Sec.  90  was  repealed  by  16th  G.  A.,  ch.  145.  and  a  substitute  enacted; 
as  a  substitute  for  this,  the  following  was  enacted :  ] 

fSeventeenth  General  Assembly,  Chapter  lOl.J 

Sec.  1.     Whenever  any  school  or  university  land  bought  on  interest  ac- 
credit, is  sold  for  taxes,  the  purchaser  at  such  tax  sale,  shall  only  Quired  by  pur- 
acquire  the  interest  of  the  original  purchase  in  such  lands,  and  sale  of  school 
no  sale  of  any  such  lands  for  taxes,  shall  prejudice  the  rights  of  R."gg\io^8u.^ 
the  state  or  the  university  therein,  or  preclude  the  recovery  of 
the  purchase  money,  or  the  interest  due  thereon,  and  in  all  cases, 
where  real  estate  is  mortgaged  or  otherwise  encumbered  to  the 
school  or  university  fund,  the  interest  of  the  person  who  holds 
the  fee  alone,  shall  be  sold  for  taxes,  and  in  no  case  shall  the  lien 
or  interest  of  the  state  be  a£fected  by  any  sale  of  such  encum- 
bered real  estate,  made  for  taxes. 

Sec.  2.     The  foregoing  provisions  shall  be  extended  to,  and  Same  as  to 
shall  include  all  lands  exempted  from  taxation  by  the  provisions  2ndL^"^^^ 
of  this  title,  including  lands  of  the  United  States  and  of  this  state, 
or  of  any  county,  township,  city,  incorporated   town   or  school 
district,  including  agricultural  college  lands,  swamp  lands,  burial 
grounds,  fair  grounds,  public  squares,  public  groves,  or  public 
ornamental  grounds,  and  to  any  legal  or  equitable  estate  therein 
held,  possessed  or  claimed  for  any  public  purpose,  and  no  assess- 
ment or  taxation  of  such  lands,  nor  the  payment  of  any  such 
taxes,  by  any  person,  or  the  sale  and  conveyance  for  taxes  of  any 
such  lands,  shall  in  any  manner  affect  the  right  or  title  of  the 
public  therein,  or  prejudice  the  public  thereto,  nor  shall  any  such  §?not%rcjS^ 
payment  or  sale,  confer  upon  the  purchaser,  or  person  who  pays  ^^^  ^y  ^^^ 
such  taxes,  any  right  or  interest  in  such  land,  adverse  or  prejudi- 
cial to  the  public  right,  title  or  ownership  thereto;  proviaed,  that  proviso: 
this  section  shall  not  in  any  manner  affect  or  prejudice  the  rights  Nottoaiarect 
of  any  person  or  party  to  any  action  now  pending,  which  was  S^.^°  ^^^^' 
commenced  prior  to  the  4th  day  of  July,  1876. 

As  against  a  mortgasre  to  the  school  ject  to  the  mortgage:  Jasper  Co,  v, 
or  university  fund,  only  the  interest  Rogers,  17-254;  and  acquires  only 
of  the  person  holding  the  fee  title  cim   the  right  to  redeem  from  such  mort- 

gfwp:     The  State  v.  Shaw,  28-67,  76. 
The  state  purchasing  at  foreclosure 


be  sola  for  taxes:    Crum  v,  Cottlna, 
22-411.    Such  purchaser  takes  sud- 
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sale  under  such  mortgage  takes  free 
from  the  lien  of  delinquent  taxes  and 
a  conveyance  from  it  passes  litle  to 
the  purchaser  discharged  from  such 
liens:  Htlphrey  v.RosSt  19-40;  Mil- 
ler r.  Gregg t  2§-75. 


Any  purchaser  at  a  foreclosure  sale 
under  such  mortgage,  equally  with 
the  state,  takes  tree  from  the  lien  of 
delinquent  taxes:  Lovelace  v.  Berry- 
hill,  a6-379. 


R.g78! 


Sec.  901.  Whenever  it  shall  be  made  to  appear  to  the  satis- 
Nubrecttomxa-  fa<^tion  of  the  county  treasurer,  either  before  the  execution  of  a 
lioniKsolcL  deed  for  real  property  sold  for  taxes,  or  if  the  deed  be  returned 
by  the  purchaser,  that  any  or  tract  or  lot  was  sold  which  was  not 
subject  to  taxation,  or  upon  which  the  taxes  had  been  paid  previ- 
ous to  the  sale,  he  shall  make  an  entry  opposite  such  tract  or  lot 
on  the  record  of  sales,  that  the  same  was  erroneously  sold,  and 
such  entry  shall  be  evidence  of  the  fact  therein  stated.  And  in 
such  cases  the  purchase  money  shall  be  refunded  to  the  purchaser 
as  provided  by  this  chapter. 


LIMITATION   OP   ACTIONS. 


exceptions. 
R.  g  790. 


Sec.  902.  No  action  for  the  recovery  of  real  property  sold  for 
Action  must  be  the  non-payment  of  taxes  shall  lie,  unless  the  same  be  brought 
fl\^"yeare  aOe^  within  five  years  after  the  treasurer's  deed  is  executed  and  re- 
!^^tJion^^^*^'  corded  as  above  provided;  provided,  that  where  the  owner  of 
such  real  property  sold  as  aforesaid,  shall,  at  the  time  of  such  sale 
be  a  minor  or  insane,  or  convict  in  the  penitentiary,  five  years  after 
such  disability  shall  be  removed  shall  be  allowed  such  person,  his 
heirs,  or  legal  representatives  to  bring  tl.eir  action. 

is  not  barred  by  the  limitation  pro- 
vided in  this  section :  Peck  v,  Sexhm, 
41-566;  Larerty  v.  Sexton,  4M:j5; 
WaVkice  p.  Sexton,  44-257;  Patton  v. 
Luther,  47-236:  Tabler  v,  Callamn, 
4iW62.  Also,  the  holder  of  the  tax 
deed  being  in  possession  after  the 
expira  ion  of  the  period  of  limitation, 
may  have  his  title  quieted  as  a^inst 
the  original  owner:  Wright  v.  Lacy, 
52-248;  Shawler  v,  Johnston,  5*^- 
473.  . 

This  section  does  not  bar  an  actinu 
brouo^ht  after  the  expiration  of  th  • 
period  of  limitation  by  the  holder  of 
the  tax  title,  a^rainst  a  stranger  to 
the  title  or  a  trespasser:  Lockf-ifh/e 
V.    Daggett,  47-679;  S.  C.   54-332.' 

It  is  not  intended  by  this  section  to 
secure  to  the  owner  five  years  within 
which  to  attack  the  tax  title,  and  tii'i 
holder  of  the  tax  deod  may,  within 
that  time,  institute  proceedings  to 
quiet  his  title  against  such  owner: 
Stevenson  v.  BonesteA,  30-2:6. 

The  limitation  commences  to  run 
at  the  execution  and  recording  of  the 
tax  deed,  irrespective  of  the  question 
of  possession,  and  if  at  that  time  the 
property  is  unoccupied,  and  during 
the  five  years  the  owner  of  the  fe^ 
takes  actual  possession  and  holds  it 


This  section  applies  only  to  cases 
where  real  property  has  been  '*8old 
for  the  non-payment  of  taxes,'*  and 
therefore  the  limitation  does  not  run 
where  there  has  been  actually  no  sale 
whatever:  Case  v,  Albee,  28-277; 
nor  where  the  taxes  for  which  the  sale 
was  made  had  been,  in  fact,  piiid: 
Patton  V.  Luther,  47-236;  nor  where 
the  tax  title  is  void  by  reason  of  there 
having  been  no  a^^sessment,  levy,  or 
sale:  Earli/  v,  WhUtinghom,  A'i- 
162;  Nichols  v.  McGlathery,  4:]-189 

But  the  fact  that  the  deed  shows 
on  its  face  irregularities  in  the  man- 
ner of  assessment,  levy,  or  sale  will 
not  prevent  the  limitation  from  run- 
ning against  it:  Thotnas  v.  Stickle, 
32-71;  Douglass  v.  Tullock,  Si-m-, 
Peirce  v.  Wtare,  41-378;  Bullis  r. 
Marsh,  Dec.  T.,  1879. 

The  limitation  applies  to  an  action 
by  the  holder  of  the  deed,  as  well  as 
to  one  brought  by  the  original  owner 
of  the  land:  Broum  v.  Painter,  38- 
456;  Laverty  v.  Sexton,  41-4^35;  Bat- 
reU  V.  Love,  4»-103. 

After  the  limitation  has  run  against 
the  tax  title,  the  original  owner  re- 
maining in  possession,  may  mainttun 
an  action  against  the  holder  of  such 
title  to  remove  the  cloud  of  the  tax- 
deed  and  quiet  the  title.    Such  action 
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until  the  expiration  of  the  period  of 
limitation,  tlie  right  of  the  holder  of 
the  tax  title  to  recover  under  his  deed 
is  completely  barred:  Barrett  v.  Love, 
4'i-Ki^i.  But  if  the  land  remains  un- 
occupied until  the  expiration  of  the 
Eeriod  of  limitation,  the  title  of  the 
older  of  the  tax  deed  becomes  com- 
plete, and  an  action  b^  him  against 
the  original  owner  taking  possession 
atter  that  time  is  not  ban*  d  under 
this  section:  Moingona  Coal  Co.  r. 
Blair,  51-447;  Uwisv,  SouJe,  52-11; 
Bullis  V.  Marsh,  Dec.  T.,  1879; 
Goslee  v,  Tearneif,  52-455.  ' 

Under  Rev.  §  790,   which  limited 

Sec.  903. 


the  action  to  five  years  from  "the 
date  of  the  sale/'  held  that  '*sale  " 
meant  a  comuhte  sale,  and  that  the 
limitation  diet  not  commence  to  run 
until  the  delivery  and  recording  of 
the  tax  deed;  Eldridae  v.  Kuehh  27-i 
160;  Henderson  v.Olicer,  2S-20;  Mc^ 
Cready  v.  Sexton,  29-356, 37;?;  Thorn- 
ton r.  Jones,  47-397;  also,  held  that 
the  purchaser  could  not,  by  his  own 
act  in  failing  to  take  a  deed  when  he 
became  entitled  thereto,  prevent  the 
limitation  commencin*;  to  run  against 
him,  and  that  it  would  run'  from' the 
time  he  became' entitled  to  a  deed: 
Hintrager  v,  Hennessey,  46-600. 


In  all  suits  and  controversies  involving  the  question  Actsofomrers 
of  title  to  real  property  held  under  and  by  virtue  of  a  treasurer's  k1  ["t^^*^^"^ 
deed,  all  acts  of  assessors,  treasurers,  auditors,  supervisors,  and 
other  officers  de  facto  shall  be  deenied  and  construed  to  be  of  the 
same  validity  as  acts  of  officers  dejure. 
See  Pierce  p.  Weare,  41-578. 

Sec.  904.     No  sale  of  real  property  for  taxes  shall  be  consid-  when  asscswd 
ered  invalid  on  account  of  the  same  having  been  charged  in  any  ^1?^"^ 
other  name  than  that  of  the  rightful  owner,  if  the  said  property  fcg7«7. 
be  in  other  respects  Sufficiently  described. 

Sec.  905.     The  books  and  records  belonging  to  the  offices  of  the  Certified  copies 
county  auditor  and  county  treasurer,  or  copies  thereof,  properly  denoe.*"  ^^  ^ 
certified,  shall  be  deemed  sufficient  evidence  to  prove  the  sale  of  H.  jiss. 
any  real  property  for  taxes,  the  redemption  thereof,  or  the  pay- 
ment of  taxes  thereon* 


PEDDLERS. 

Sec.  906.     A  tax  for  state  purposes  shall  be  levied  upon  ped-  Amount  of  tax. 
dlers  of  merchandise  not  manufactured  in  this  state,  for  a  license  SI^'-^V 
to  peddle  throughout  the  state  for  one  year  as  follows:  upon  each    ' 
peddler  of  watches  or  jewelry,  or  either  of  them,  thirty  dollars;  . 
upon  each  peddler  of  clocks,  nfty  dollars;  upon  each  peddler  of 
dry  goods,  fancy  articles,  notions,  or  patent  medicines,  as  follows; 
upon  each  peddler  thereof,  ten  dollars;  upon  each  peddler  who 
pursues  his  occupation  with  a  veliicle  drawn  by  one  animal,  twen- 
ty-five dollars;  if  drawn  by  two  and  less  than  four,  fifty  dollars; 
if  drawn  by  four  or  more  animals,  seventy-five  dollars;  prodded^  Peddicra*  tax 
however^  that  nothing  in  this  section  shall  apply  to  wholesale  dea'-  "^^ ^^  r 
ers  in  any  of  the  above  enumerated  articles,  who  use  wagons  for  wholesale 
the  delivery  of  goods  sold  at  wholesale  prices  and  by  the  box  or  <^*^<^^ 
package. 

[As  amended  by  15th  G.  A.,  ch.  62,  adding  the  proviso.]    . 

Sec  907.     Such  license  may  be  obtained  from  the  auditor  of  the  t.^     \^ 

•  1  A  .  I       ^  1  <.  1  License :  nxivr 

county  upon  paymg  the  proper  tax  to  the  treasurer  thereof,  and  obtaiucd:  pen- 
may  issue  for  a  less  period  than  one  year  for  the  proportionate  without^   "^ 
amount  of  tax,  and  all  such   licenses  shall  state  the  date  of  the  ^^i  '-^t-  , 
expiration  of  the  same;  and  any  person  so  peddling  without  a  512!  '^^^  ' 
license,  or  after  the  expiration  of  his  license,  is  guilty  of  a  misde- 
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meanor,  and  the  person  actually  peddling  is  liable,  whether  he  be 
the  owner  of  the  goods  or  not.  Upon  conviction  of  peddling 
without  a  license  as  aforesaid,  the  offender  shall  forfeit  and  pay  to 
the  county  treasurer,  in  addition  to  the  fine  imposed  upon  him  for 
the  misdemeanor,  double  the  amount  of  license  for  one  year  as 
fixed  by  section. nine  hundred  and  six  of  this  chapter* 

PUBLIC    SHOWS. 


[Sixteenth  General  Assembly,  Chapter  181.] 
Sec.  1.     Before  any  person  can  exhibit  any  traveling  show  or 
hiwuncoun^  circus,  not  prohibited  by  law,  or  show  any  natural  or  artificial  curi- 
outoideofcity.  osity  or  exhibition  of  horsemanship  in  a  circus  or  otherwise,  for 
any  price,  gain,  or  reward,  in  any  county  outside  of  the  limits  of 
any  city  or  incorporated  town,  he  shall  obtain  a  license  therefor 
from  the  county  auditor,  upon  the  payment  to  the  county  treasurer 
of  such  sum  as  may  be  fixed  by  the  board  of  supervisors,  not  ex- 
ceeding one  hundred  dollars  for  each  and  every  place  in  the  county 
at  which  such  show  or  circus  may  exhibit. 

Sec.  2.  If  anv  person  shall  exhibit  any  show  above  contem- 
plated without  having  first  obtained  such  license,  he  shall  bo 
deemed  guilty  of  a  misdemeanor  and  punished  accordingly,  and 
shall  forfeit  and  pay  double  the  amoui.t  fixed  for  such  license,  for 
the  use  and  benefit  of  the  school  fund. 


PenoItT  Ibr 
exhibiting 
without  li- 
cense. 


CHAPTER  3. 


PROVISIONS  FOB  THE  SECURITY   OP  THE  RSYBNUS. 


County  re- 
sponsible for 
s  ate  tax. 
U.  1 73a. 


Section  908.  Each  county  is  responsible  to  the  state  for  the 
full  amount  of  tax  levied  for  state  purposes,  excepting  such 
amounts  as  are  certified  to  be  unavailable,  double,  or  erroneous 
assessments,  as  hereinafter  provided. 

Sec.  909.     If  any  county  treasurer  prove  to  be  a  defaulter  to 

whentTCAsurer  any  amount  of  state  revenue,  such  amount  shall  be  made  up  to 

ij^^iJJ^^'®''       the  state  within  the  next  three  coming  years  by  additional  levies, 

in  such  manner  as  to  annual  amounts  as  the  board  of  supervisors 

may  direct.     In  such  cases  the  county  can  have  recourse  to  the 

official  bond  of  the  treasurer  for  indemnity. 

Whether  the  state  may  have  re-  I  The  State  v.  Henderson,  40-242. 
course  to  the  treasurer's  bond,  qucere: 

Sec.  910.  When  interest  is  due  and  allowed  by  the  treasurer 
Interest  on  ^^  ^^J  county,  or  the  state  treasurer,  on  the  redemption  of  audi- 
^vHrrante:  how  tor's  warrants,  or  county  warrants,  the  same  shall  be  receipted  on 
R-Ttuo.  the  warrants  by  the  holder  of  the  same,  with  the  date  of  the  pay- 

ment, and  no  interest  shall  be  allowed  by  the  auditor  of  state  or 
board  of  supervisors  except  such  as  is  thus  receipted. 
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Sec.  911.     If  the  state  treasurer,  or  any  cjounty  treasurer,  dis-  Penalty  for  dis- 
J.,  I,  »•'  11  counung  war- 

count   auditor  s  warrants  at  less  than  the  amount  due  thereon,  rants. 

either  directly  or  indirectly,  or  through  third  persons,  they  shall  ^^^^' 

be  liable  to  a  fine  not  exceeding  one  thousand  dollars,  to  be  pros* 

ecuted  as  other  fines. 

The  offense  defined  in  this  section  I  are  applicable  to  cases  where  no  loss 
and  the  followini?  is  different  from  to  the  state  or  county  oocors:  The 
that  under  §  390S.    These  sections  |  StaU  v.  Brandt  41-^93,  612. 

Sec.  912.     County  treasurers  shall  be  liable  to  a  like  fine  for  Penalty  for 
loaning  out,  or  in  any  manner  using  for  private  purposes,  state,  fS^ds^  ^"    ° 
county  or  other  funds  in  their  hands,  except  that  whenever  per-  ^-  ^  '^• 
mitted  by  the  boards  of  supervisors  of  their  respective  counties.  Board  of  su- 
by  resolution  entered  of  record,  they  may  deposit  any  such  funds  an^^epoSr 
in  any  bank  or  banks  chartered  by  the  laws  of  the  state,  or  any  ^^J^^  *° 
national  or  private  banks  in  this  state,  to  any  amount  not  exceed- 
ing an  amount  Jo  be  fixed  by  such  resolution  ;  provided,  that  be-  Proviso:  bank 
fore  any  such  deposit  is  made  the  bank  in  which  it  is  proposed  to  ^uSiali  tile 
make  the  same,  shall  first  file  a  bond  with  sureties  to  be  approved  ^"<^ 
by  the  treasurer  an  I  the  board  of  supervisors  in  double  the  max- 
imum amount  permitted  to  be  deposited  as  aforesaid,  and  condi- 
tioned to  hold  the  treasurer  making  the  deposits  of  the  county, 
harmless  irom  all  loss  by  reason  of  such  deposit  or  deposits,  said 
bond  shall  be  filed  with  the  county  auditor,  and   action  may  be 
brought   thereon  either  by  said  treasurer  or  the  county,  as  the 
board  of  supervisors, may  elect     And  the  state  treasurer  shall  be  g^^^  treasure 
liable  to  a  fine  of  not  more  than  ten  thousand  dollars  for  a  like 
misdemeanor,  to   be  prosecuted  by  the   attorney-general  in  the 
name  of  the  state.     But  nothing   done  under  the  provisions  of 
this  act  shall  alter  or  affect  the  liability  of  the  treasurer  or  the 
securities  on  his  ofiicial  bonds. 

[Substitute  for  the  original  section,  17th  G.  A.,  ch.  155.] 


Under  this  section  a  county  treas- 
urer is  prohibited  from  depositing 
county  funds  in  a  bank,  and  where 
SDijh  deposit  was  made  and  the  funds 


lost  by  the  failure  of  the  bank,  the 
treasurer  was  held  liable  therefor: 
(Decided  under  the  original  section.) 
Lowry  v.  Polk  Co.,  51-o0. 


PAYMENTS   BY    COUNTY   TREASURER. 

Sec.  913.     At  their  regular  meeting  in  January  and  June  of  supervisors  to 
each  year,  the  board  of  supervisors  shall  make  a  full  and  complete  JreaSirer*^ 
settlement  with  the  county  treasurer,  and  they  shall  make  and  R.|798. 
certify  to  the  auditor  of  state,  all  credits  to  the  treasurer  for  double  ^*  ^^' «« ^''^• 
or  erroneous  assessments,  and  unavailable  taxes,  also  all  dues  for 
state  revenue,  interest,  or  delinquent  taxes,  sales  of  land,  ped- 
dler's licenses,  and  other  dues,  if  any;  also  the  amounts  collected 
for  these  several  items,  and  revenues  still  delinquent,  each  year  to 
itself.     Said  reports  shall  be  forwarded  by  mail. 


This  settlement  with  th3  county  is 
conclusive  upon  the  treasurer  and  his 
sureties,  and  they  cannot  show  that 
it  was  fraudulent  for  tue  parp  sae  of 
showing  that  the  de  alcation  sabie- 
quentiy  appearing  had  really  occurred 


before  such  settlement:  Boone  Co.  v. 
Jones f  54-699.  (This  case  criticised, 
and  many  other  cases  upon  the  same 
point  cited.  10  Cent.  Law  Jour.  18 
and  id.  99.)  See,  also,  notes  to 
§690. 
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Sec.  914.  The  treasurer  of  each  county  shall,  on  or  before  the 
paymentam^  fifteenth  day  of  each  month,  prepare  a  sworn  statement  of  the 
to  "treasurer  of  amount  of  money  in  his  hands  on  the  first  day  of  that  month  be- 
fS^aifure.  longing  to  the  state  treasury,  and  forward  the  same  by  mail  to  the 
u.  §709.  auditor  of  state,  and  he  shall,  each  year,  unless  otherwise  directed 

by  the  state  auditor,  pay  into  the  state  treasury,  on  or  before  the 
fifteenth  day  of  March,  all  the  money  due  the  state  remaining  in 
his  hands  on  the  first  day  of  March,  and  on  or  before  the  fifteenth 
day  of  November,  all  the  money  due  the  state  remaining  in  his 
hands  on  the  first  day  of  November;  he  shall  also,  at  any  time 
when  directed  by  the  auditor  of  state,  forthwith  pay  into  the  state 
treasury,  or  the  treasury  of  any  county,  any  or  all  the  money  duii 
the  state  and  remaining  in  h.s  hands.  In  case  the  treasurer  of  any 
county  shall  fail  to  prepare  and  forward  the  statement  required  in 
this  section,  he  shall  forfeit  and  pay  for  each  and  every  failure  a 
sum  not  less  than  one  hundred  nor  more  than  five  hundred  dollars, 
to  be  recovered  in  an  action  brought  in  the  name  of  the  state  aud- 
itor, against  him  and  his  bondsmen,  in  any  court  of  record. 
[As  amended  by  17th  G.  A.,  eh.  122,  §  1.] 

[Sec.  915,  as  to  method  in  which  county  treasurer  might  be  required  to 
moke  payments  to  state  auditor,  repealed;  17th  Q.  A.  eh.,  122.  §  2. J 

Sec.  916.  The  state  auditor  shall  make  and  transmit  to  each 
Duty  of  auditor  county  auditor,  on  the  first  day  of  May  of  each  year,  a  statement 
peiT^rS"^^  ^^  ^^^  county  treasurer's  account  with  the  state  treasurer,  which 
K.2  801.  account  shall  be  submitted  by  said  auditor  to*  the  board  of  super- 

visors at  their  next  meeting,  and  if  they  find  the  same  to  be  incor- 
rect in  any  particular,  they  shall  forthwith  certify  the  facts  in  rela- 
tion to  the  same  to  the  auditor  of  state. 

Sec.  917.  When  a  county  treasurer  goes  out  of  office,  he  shall 
Treasurer  to  make  a  full  and  complete  settlement  with  the  board  of  super- 
^rvtsoreand  visors,  and  deliver  up  all  books,  papers,  moneys,  and  all  other 
deliver  to  8U0-  property  appertaining  to  the  office,  to  his  successor,  taking  his 

cessor  all  pul>-    ^     K    ^  •^.    ^^f.  riMT     \^        ^      c  •  u    n  i  .   . 

iicmm)erty.      receipt  therefor.     Ine  board  of  supervisors  shall  make  a  state- 
R.  g  802.  ment,  so  far  as  the  state  dues  are  concerned,  to  the  auditor  of  state, 

showing  all  charges  against  the  treasurer  during  his  term  of  office, 
and  all  credits  made,  the  delinquent  taxes  and  other  unfinishe  1 
business  charged  over  to  his  successor,  and  the  amount  of  money 
paid  over  to  his  successor,  showing  to  what  year  and  to  what 
account  the  amount  so  paid  over  belongs.  They  shall  also  see 
that  the  books  of  the  treasurer  are  correctiy  balanced  before  pass- 
ing into  the  possession  and  control  of  the  treasurer  elect. 

Sec.  918.     The  state  treasurer  shall  keep  each  distinct  fund 

Stat©  treasurer  coming  into  his  possession  as  public  money,  in  a  separate  apart- 

^^ra^e'^t^te  "^^nt  of  his  safe,  and,  at  each  quarterly  settlement  with  the  state 

and  county  to    auditor,  he  shall  count  each  fund  in  the  presence  of  the  auditor  to 

R.TmL  see  if  the  same  agrees  with  the  balance  found  on  the  books.    The 

total   amount   acknowledged   to   belong   to   each   fund   shall  be 

exhibited  before  the  count.     County  treasurers  shall  account  with 

such  persons  as  the  board  of  supervisors  may  direct  in  like  manner, 

and  a  report  of  such  accounting  shall  be  made  to  the  board  at 

their  next  meeting,  by  the  person  so  appointed  by  them. 
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Sec.  919.     If  any  county  auditor,  or  county  treasurer,  or  other  Penalty  for 
officer  shall  neglect  or  refuse  to  perform  any  act  or  duty  specifi-  fSj^'dutyf^^* 
cally  required  of  him  by  any  provision  of  this  title,  such  officer  S;^^^'^'  "^^» 
shall  be  deemed  guilty  of  a  misdemeanor  and  indicted  therefor;  i2G.  a.  ch.  75, 
and,  being  found  guilty,  shall  be  fined  in  any  sura  not  exceeding  ^^ 
one  thousand  dollars,  for  the  payment  whereof  his  bondsmen  shall 
also  be  liable;  and  he  and  his  bondsmen  shall  also  be  liable  to  an 
action  on  his  official  bond  for  the  damages  sustained  by  any  per- 
son through  such  neglect  or  refusal. 

[Sixteenth  General  Assembly,  Chapter  113.] 

Sec.  1.     The  auditor  of  state  be  afid  heia  hereby  authorized  and  Duty  of  auditor, 
empowered  to  draw  his  warrants  on  the  state  treasury,  in  favor  of 
any  county  in  this  state  for  the  amount  of  any  excess  in  any  fund 
or  tax  due  the  state  from  said  county  excepting  the  state  taxes. 

Skc.  2     Whenever,  it  shall  appear  from  the  books  in  his  office,  to  forward 
that  there  is  a  balance  due  any  county,  and  in  excess  of  any  rev-  ^"^"^  J^^^^ 
enue  due  the  state,  except  state  taxes,  it  shall  be  his  duty  to  draw  ctmnty^i- 
his  warrant  for  such  excess,  in  favor  of  the  county  entitled  thereto,  ^'^*** 
and  forward  the  said  warrant  by  mail  or  otherwise,  to  the  county 
auditor  of  the  county  to  which  said  money  belongs,  and  charge  the 
amount  so  sent  to  the  said  county. 

Sec.  3.  The  county  auditor  to  whom  said  warrant  is  sent,  shall  Dutvof  county 
immediately  upon  receipt  thereof  deliver  the  same  to  the  county  *^  ^^' 
treasurer  of  his  county  and  charge  the  amount  of  the  warrant  to 
said  county  treasurer  in  the  same  manner  as  any  other  fund  is 
charged  on  the  books  of  his  office,  and  the  county  auditor  shall 
also,  on  receipt  of  said  warrant  from  the  auditor  of  state  acknowl- 
edge receipt  of  the  amount  of  said  warrant  to  said  state  auditor. 
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TITLE  VII. 

OF  HIGHWAYS,  FERRIES,  AND  BRIDGES.      - 
CHAPTER  1. 

OP  ESTABLISHING   HIGHWAYS. 

Sectiok.  920.     The  board  of  supervisors  has  the  general  super- 
Jurisdiction      vision  over  the  highways  in  the  county,   with  power  to  establish 
€••1^3*514.        *^^  change  them  as  herein  provided,  and  to  see  that  the  laws  in 
relation  to  them  are  carried  into  effect. 

Sec.  921.  Highways  hereafter  established  must  be  sixty-six 
K^M^g^n  821  ^^®^  ^"  width,  unless  otherwise  directed;  but  the  board  of  super- 
c' '51, §1515,516.  visors  may,  lor  good  reasons,  fix  a  different  width,  not  less  than 
forty  feet,  and  they  may  be  increased  or  diminished  within  the 
limits  aforesaid,  altered  in  direction,  or  discontinued,  by  pur- 
suing substantially  the  steps  herein  prescribed  for  opening  a  new 
highway. 

ed.  is  wider  than  authorized  does  not 


The  auditor  has  no  power  to  estab- 
lish a  hijfhway  of  less  width  than 
sixty- six  feet  and  if  he  attempt  to  do 
eo,  the  board  of  supervisors  may  set 
aside  his  acjtion:  The  State  o,  Wagner, 

The  fact  that  the  road  as  establish- 


render  the  order  establish ingr  it  void. 
It  is  an  irregularity  which  cannot  be 
taken  advantag^e  of  in  a  collateral 
proceeding:  Knowlesv,  City  of  Mus- 
catine, 20-248. 


Sec.  922.     Any  person  desiring  the  establishment,  vacation,  or 

Petition.  alteration  of  a  highway,  shall  file  in  the  auditor's  office  of  the 

proper  county,  a  petition  in  substance  as  follows  :  To  the  board  of 

supervisors  of county.     The  undersigned  asks 

that  a  highway,  commencing  at ,  and  running 

thence and  terminating  at 

be  established,  vacated,  or  altered  (as  the  case  may  be.) 


The  petition  should  not  specify  the 
width  of  the  proposed  highway,  and 
such  specification  is  surplusage:  The 
State  V.  Wagner,  45-482,  nor  need 
it  follow  the  precise  language  of  the 
statute:  McColIister   v.  Shuey,  24- 


362;  and  a  petition  asking  for  the 
appointment  of  a  commissioner,  etc., 
instead  of  for  the  establishment  of  the 
highway,  held,  not  so  materially  de- 
fective as  to  invalidate  the  proceed- 
ings:  The  StaU  v.  PUman,  38-252. 


SEa  923.     Before  filing  suoh  petition  the  auditor  shall  require 
Bond.  the  petitioner  to  file  in  his  office  a  bond,  with  sureties  to  be  ap- 

c.  4i,|'52L  proved  by  such  auditor,  conditioned  that  all  expenses  growing  out 
of  the  application  will  be  paid  by  the  obligors  in  case  the  contem- 
plated highway  is  not  finally  established,  altered,  or  vacated,  as 
asked  in  the  petition. 
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A  faHure  to  require  the  bond  here  I  proceedings:  Woolsey   v.   Board  of 
meotioned    will    not  invalidate  the   Supervisors,  ate,  32-130. 

Sec.  924.     If  satisfied  that    the  foregoing  prerequisites  have  Auditor  ap- 
been  complied  with,  the  auditor  shall  appoint  some  suitable  and  ^^[,J;""!" 
disinterested  elector  of  the  county  a  commissioner  to  examine  into  R.  g82s. 
the  expediency  of  the  proposed  highway,  alteration,  or  vacation  ^•'^^•^^'•^• 
thereof,  and  report  accordingly.  \ 


DUTY  OP  GOMMISSIONBB. 


Sec.  925.    The  commissioner  is  not  confined  to  the  precise  mat-  Not  confined  tn 
ter  of  the  petition,  hut  may  inquire  and  determine  whether  that  {",""*^'^^  ^^*" 
or  any  highway  in  the  vicinity,  answering  the  same  purpose  and  {?|J^o -o-, 
in  substance  the  same,  be  required  ;  but  such  highway  must  not  12  u.  a.  Jii".  47. 
be  established  through  any  burying  ground  which  is  exempt  from 
execution ;    nor    through    any    garden,    orchard,  or  ornamental 
ground  contiguous  to  any  dwelling  house,  nor  so  as  to  cause  the 
removal  of  any  building  without  the  consent  of  the  owner. 

[As  amended  by  inserting  the  word  **nor"  after  the  word  "house'*  in  the 
seventh  line ;  18th  G.  A.,  ch.  60.] 

Under  the  corresponding  section  of 
Code  of  1851  (§  525).  held,  that  the 
commissioner  had  no  authority  to  lay 
out  a  highway  beyond  the  termini 


fixed  in  the  petition,  and  the  proceed- 
ings as  to  any  such  portion  would  be 
void:    The  State  v.  Molly,  18-^25. 


pointed  by  the  auditor  would  have 
no  validity:  Cook  v,  Trigg,  52- 
709. 


Sec.  926.    In  forming  his  judgment,  he  must  take  into  consid-  CJonvenience 
eration  both  the  public  and  private  convenience,  and  also  the  ex-  rJTssi!'^^' 
pense  of  the  proposed  highway.  ^-  '^^'  2  i>2c. 

Sec.  927.     After  a  general  examination,  if  he  shall  not  be  in  Report 
favor  of  establishing  the  proposed  highway,  he  will  so  report,  and  c.*4ifio27. 
no  further  proceedings  shall  be  had  thereon. 

An  adverse  report  ends  all  proceed- 
ings under  the  petition,  and  the  re- 
port of  another   commissioner    ap- 

Sec.  928.     If  he  deems  such  establishment  expedient,  he  may  To  layout 
proceed  at  once  to  lay  out  the   highway  as  hereinafter  directedf,  r*^^*^^* 
and  may  report  accordingly,  if  the  circumstances  of  the  case  are  c."  M,  ^'ccs. 
such  as  to   enable  him   to  do  so,  without  pursuing  the  course 
pointed  out  in  the  next  section. 

Sec.  929.     If  the  precise  location  of  the  highway  cannot  be  survey  made. 
otherwise  given,  he  must  cause  the  line  of  the  highway  to  be  ac-  ^If^Von 
curately  surveyed  and  plainly  marked  out. 

Sec.  930.     Any  commissioner,  other  than  the  county  surveyor,  commiasiouer 
must  be  sworn  to  faithfully  and  impartially  discharge  his  duty  as  sworn. 
such  commissioner,  and,  alter  being  thus  qualified,  he  shall  have  c.  51!  f  m 
power  to  swear  the  assistants  employed  to  a  faithful  and  impartial  i^Q.  A.  ch.  27. 
performance  of  their  respective  duties  in  laying  out  the  highway 
described  in  his  commission. 


That  the  officer  by  whom  the  com- 
missioner was  sworn  was  not  qualified 
to  administer  oaths  is  no  such  iri-e^- 


alarity  that  the  proceedings  will  be 
set  aside  on  that  account:  Woolsey 
V,  Board  qf  Supervisors,  dtc,  32-130. 
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Ktake.s  set  up. 
C.  '01,  i  631. 


Sec.  931.  Mile  posts  must  be  set  up  at  the  end  of  every  mile 
Mile  posts  and  and  the  distance  marked  thereon,  and  stakes  must  be  set  at  each 
change  of  direction,  on  which  shall  be  marked  the  bearing  of  the 
new  course.  Stakes  must  also  be  set  at  the  crossing  of  fences 
and  streams,  and  at  intervals  in  the  prairie,  not  exceeding  a  quar- 
ter of  a  mile  each;  in  the  timber,  the  course  must  be  indicated  by 
tfees  suitably  blazed. 

The  provisions  of  this  section  and 
the  one  following  are  directory  onl^, 
and  a  failure  to  comply  with  them  will 
not  render  the  proceedings  illegal  or 
void.    Whether  it  is  intended  that 


they  shall  be  followed  when  the  com- 
missioner proceeds  to  lay  out  the 
highway  without  the  aid  of  a  survey- 
or (under  t?  928),  may  well  be  ques- 
tioned :  McColUster  v.  Shuey,  24-iJ6i. 


Bearing  trees: 
monuments. 
K.  I  837. 
C.  *ol.  1 532. 


Plat  and  field 
notes. 
K.§h38. 
C.  '51,  i  533. 

Report:  day 
fixed  for  claim- 
ing damages. 
R.  g  §  ft40,  Ml. 
C.  '51,  g  I  535-6. 


Sec.  932.  Bearing  trees  must,  when  convenient,  be  established 
at  each  angle  and  mile  post,  and  the  position  of  the  highway  rela- 
tive to  the  comers  of  sections,  the  junction  of  streams,  or  any  other 
natural  or  artificial  monument,  or  conspicuous  object,  must,  as  far 
as  convenient,  be  stated  in  the  field  notes  and  sho^n  on  the  plat. 

Sec.  933.  A  correct  plat  of  the  highway,  together  with  a  coj^y 
of  the  field  notes  of  the  surveyor,  if  one  has  been  employed,  must 
be  filed  as  part  of  the  commissioner's  report. 

Sec.  934.  Within  thirty  days  from  the  day  of  his  appointment, 
the  commissioner  must  file  his  report  in  the  auditor's  office,  and  if 
it  be  in  favor  of  the  establishment  of  the  highway,  the  auditor 
must  appoint  a  day,  not  less  than  sixty  nor  more  than  ninety  dt^ys 
distant,  when  the  piatter  will  be  acted  upon;  on  or  before  which 
day,  all  objections  to  the  establishment  of  the  highway  and  claims 
for  damages  by  rea^son  of  the  establishment  thereof,  must  be  filed 
with  the  auditor. 


AVhere  final  action  appeared  to 
have  been  had  at  a  date  subsequent 
to  the  one  fixed,  held,  that  it  would 
be  presumed  that  by  proper  resolu- 
tion, action  was  postponed  to  the  day 
upon  which  it  was  had:  Woolset/  r. 
Board  of  Supervisors^  d'c,  32-1:^0. 

The  fixing  of  the  date  for  final  hear- 
ing less  than  sixty  days  distant  is  an 


irregularity  which  will  not  invalidate 
subsequent  proceedings,  nor  render 
them  subject  to  collateral  attack: 
The  State  v.  Kinney.  39-226. 

A  party  whose  claim  is  not  filed 
within  the  time  fixed  has  no  constitu- 
tional right  to  damages.  See  notes 
to  §  946. 


Sec.  935. '  The  time  for  the  commissioner  to  commence  the 
Auditor  fix  day  examination  shall  be  fixed  by  the  auditor,  and  if  he  fails  to  so 
eMo'i^S*^^  commence,  or  to  report  as  prescribed  in  the  preceding  section,  the 
^  "  auditor  may  fix  another  day  or  extend  the  time  for  making  such 

report,  or  may  appoint  another  commissioner. 


R.i829. 
C.^l,g521 


NOTICE — HIGHWAY   ESTABLISHED. 

Sec.  936.  Within  twenty  days  after  the  day  is  fixed  by  the 
Notice  served  auditor  as  above  provided,  a  notice  shall  be  served  on  each  owner 
owneror^b-  or  occupier  of  land  lying  in  the  proposed  highway,  or  abutting 
liahed.  thereon,  as  shown  by  the  transfer  books  in  the  auditor's  office,  who 

resides  in  the  county,  in  the  manner  provided  for  the  service  of 
Original  notice  in  actions  at  law  ;  and  such  notice  shall  be  pub- 
lished for  four  weeks  in  some  newspaper  printed  in  the  county, 
if  any  such  there  be,  which  notice  may  be  in  the  following  form  : 
To  all  whom  it  may  concern  :  The  commissioner  appointed  to 
locate,  vacate,  or  alter  (as  the  case  may  be)  a  highway  commenc- 
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ing  at  in  county,  running  thence  (do- 
scribe  in  general  terms  all  the  points  as  in  the  commissioner's  re- 
port,) and  terminating  at has  reported  in  favor  of  the  es- 
tablishment, vacation,  or  alteration  thereof,  and  all  objections 
thereto  or  claims  for  damages  must  be  filed  in  the  auditor's  oflBce 

on  or  before  noon  of  the   day  of A.  D , 

or  such  highway  will  be  established,  vacated,  or  altered  without 
reference  thereto. 

I  ....  R  .... ,  County  Auditor. 

When  nofice  is  firiven  to  the  per- 
sons appearing  by  the  transfer  books 
to  be  the  unconditional  owners  of  the 
land,  and  also  by  publication,  the  ju- 
risdiction becomes  complete.  Notice 
to  conditional  owners,  or  others  not 
shown  by  the  transfer  books,  is  not 
necessary:  WHson  v.  Hathaway,  42 
-173.  Such  notice  should  be  served 
personally  upon  the  owner  as  shown 
by  the  transter  books,  when  he  re- 
sides in  the  county,  but  if  he  be  a 
non-resident,  then  upon  the  actual 
occupant  of  the  land,  although  the 
name  of  such  occupant  does  not  ap- 
pear  from   such    books:     Alcott   v. 


Acheson,  49-569. 

A  mistake  in  the  no^ce  and  peti- 
tion as  to  the  place  of  commencement 
of  the  road,  neld  to  render  ttie  pro- 
ceedings invalid:  Butlerfeld  v,  PoU 
loch,  40-257. 

Undtr  Rev.  §  824,  held  thai  a  re- 
cital in  the  record  that  due  potice  had 
been  given  was  prima  facie  evidence 
of  that  fact:  The  State  v.  Pitman,  8!<- 
252:  also,  that  failure  to  give  notice 
as  there  required  rendered  the  action 
of  the  board  in  estiiblishingthe  high- 
way void,  and  notice  would  not  be 
presumed:  The  State  r.  Anderson, 
39-274. 


Sec.  937.  If  no  objections  or  claims  for  damages  are  filed  on  ^?*uigi^"^.^r,j 
or  before  noon  of  the  day  fixed  for  filing  the  same,  and  the  auditor  way.  *  ' 
is  satisfied  the  provisions  of  the  preceding  section  have  been  com- 
plied with,  he  shall  proceed  to  establish  such  highway  as  recom- 
mended by  the  commissioner  upon  the  payment  of  costs.  If  such 
costs  are  not  paid  within  ten  days,  the  auditor  shall  report  his 
action  in  the  premises  to  the  board  of  supervisors  at  their  next 
session,  who  may  affirm  the  action  of  the  auditor  or  establish  such 
highway  at  the  expense  of  the  county. 


to  review  by  the  board:  Brooks  v, 
Payne,  38-268,  and  that  an  appeal 
1ix>m  the  action  of  the  auditor  did  not 
lie,  but  only  fropi  the  action  of  the 
board:  Newell  r.  Perkins,  39-244. 


The  auditor  has  no  power  to  fix  the 
width  of  a  highway  established  by 
him  at  les?  than  sixty- six  feet.  See 
8  921,  and  note. 

Under  12  G.  A.,  cb.  160,  held,  that 
the  action  of  the  auditor  was  subject 

Sec.  938.     If  the  auditpr  is  satisfied  the  notice  has  not  been  New  notice 
served  and  published  as  provided  in  section  nine  hundred  and  ^^®°* 
thirty-six  of  this  chapter,  he  shall  appoint  another  day  and  cause 
such  notice  to  be  served  or  published  as  provided  in  said  section, 
and  therealter  proceed  as  provided  in  the  preceding  section. 

Sec.  939.     If  objections  to  the  establishment  of  the  highway  or  When  referred 
claims  for  damages  are  filed,  the  further  hearing  of  the  application  ^  supervisors, 
shall  stand  continued  to  the  next  session  of  the  board  of  supervi- 
sors, held  after  the  commissioners  appointed  to  assess  damages 
have  reported. 

The  fact  that  the  only  claim  for 
damages  which  is  filed  is  paid,  will 
not  authorize  the  auditor  to  establish 
the  highway,  but  the  hearing  must 


be  continued  to  the  next  meeting  of 
the  board :  Ressler  v,  Uirshire,  52- 
5(58. 


Digitized  by 


Google 


240 


HIGHWAYS,   FERRIES  AND   BRIDGES.        [TiTLE  VII. 


DAMAGES  CLAIMED. 


Sec.  940.  When  claims  for  damages  are  filed,  and  on  the  day 
ap)>ointed  for  filing  the  same,  the  auditor  must  appoint  three 
suitable  and  disinterested  electors  of  the  county  as  appraisers  to 
view  the  ground  on  a  day  fixed  by  him,  and  report  upon  the 
amonnt  of  damages  sustained  by  the  claimants;  such  report  shall 
120.  A. ch.  160.  ]^Q  made  and  filed  in  the  auditor's  office  within  thirty  days  after 
the  day  they  are  appointed. 

into  account  in  estimatioir  his   dam- 


Appraisers  ai>> 

pointed. 

R.  i  i  ^3.  847. 

C.  %l  i  I  CiiS, 

542. 

U  G.  A.  ch.  141. 


In  writing. 

R.i8i2. 

a7>l,i587. 


Appraisers  n 
tiffed. 
K.  f  tyM. 
C.  'ol,  i  539. 


Vacancies 

lilled. 

C.  'ol,  g  i  :40-l. 


Time:  final 
aciioii  post- 
I  Hilled, 
k.  ^iM«, 
C.  "ol.  I M8. 

Costs. 
K.  iSoO. 
C.  'bl,  5i5. 


Deaton  v.  County  of  Volk,  9- 


Timber  growinj?  upon  the  land  ap- 

Eropriated  for  the  purpose  of  a  public   ages ; 
ignway  remains  the  property  of  the   694. 
former  owner,  and  is  not  to  be  taken 

Sec.  941.  All  claims  for  damages  and  objections  to  the  estab- 
lishment, vacation,  or  alteration  of  the  highway  must  be  in  writing, 
and  the  Statements  in  the  application  for  damages  shall  be  con- 
sidered denied  in  all  the  8ut)sequent  proceedings. 

This  section  and  §  946,  do  not  pro-  cent  property  owner,  or  any  other 

vide  in  what  cases  damages  shall  be  person,  for  the  vacation  of  a  highway: 

allowed,  and  do  not  authorize  the  re-  Brady  r.  ShinhU,  40-576;  EUstcorth 

covery  of  damages,  either  by  an  aclja-  v.  Chickasaw  Co.^  id,  571. 

Sec  942.  The  auditor  shall  cause  notice  of  their  appointment 
to  be  given  to  each  of  the  appraisers,  fixing  the  hour  at  which 
they  are  to  meet  at  the  office  of  the  auditor,  or  of  some  justice  of 
the  peace  therein  namsd. 

Sec.  943.  If  the  appraisers  are  not  all  present  within  one  hour 
of  the  time  thus  fixed,  the  auditor  or  justice,  as  the  case  may  be, 
shall  fill  the  vacancy  by  the  appointment  of  others.  The  appraisers 
must  be  sworn  to  discharge  their  duty  faithfully  and  impartially. 

Sec.  944.  Should  the  report  not  be  filed  in  time,  or  should  any 
other  good  cause  for  delay  exist,  the  auditor  may  postpone  the  time 
for  final  action  on  the  subject,  and  may,  if  expedient,  appoint  other 
commissioners. 

Sec.  945.  Should  no  damages  be  awarded  the  applicant  there- 
for, the  whole  of  the  costs  growing  out  of  his  application  shall  be 
paid  by  him. 


FINAL  Acnox. 


Testimony  re- 
ceived: estab- 
lish eonditlon- 
ftlly. 
H.  g  851. 
C.  '51,  i  546. 


Sec  946.  When  the  time  for  final  action  arrives,  the  board  of 
supervisors  may  hear  testimony,  receive  petitions  for  and  remon- 
strances against  the  establishment,  vacation,  or  alteration,  as  the 
case  m^y  be,  of  such  highway,  and  may  establish,  vacate,  or  alter, 
or  refuse  to  do  so,  as  in  their  judgment,  founded  on  the  testimony, 
the  public  good  may  require.  Said  board  may  increase  or  dimin- 
ish the  damages  allowed  by  the  appraisers,  and  may  make  such 
establishment,  vacation,  or  alteration,  conditioned  upon  the  pay- 
ment in  whole  or  in  part  of  the  damages  awarded,  or  expenses  m 
relation  thereto. 


Where  two  applications  are,  in  ef- 
fect, for  the  same  road,  by  different 
routes,  they  may  be  considered  to- 
gether: Brown  r.  ElUst  26-65. 


Where  the  establishment  is  condi- 
tioned on  the  payment  of  the  expens- 
es thereof,  it  is  not  necessary  that  the 
time  for  such  payment  be  fixed  in  the 
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order:  Ibid, 

The  question  as  to  the  propriety  of 
establishing  the  road,  and  the  legality 
of  the  proceeding^  to  that  end,  may 
be  reviewed  by  certiorari:  McCrory 
r.  Gnswoldt  7-248,  but  an  appeal  is 
the  only  proper  method  of  bringring 
up  the  question  of  damages :  Warner 
V,  Doran,  30-521;  and  upon  appeal 
not  only  the  amount  of  damages,  but 
also  the  right  to  a'y  damages,  may 
be  determined:  Spray  v,  Thompson^ 
9-40. 

If  uDon  an  appeal  from  the  action 
of  the  Doard  as  to  the  amount  of  dam- 
ages, the  circuit  court  increase  the 
amount  allowed,  the  board  may  re- 
consider their  action  and  refuse  to  es- 
tablish the  highway:  Nelson  v.  Good- 
ykoontz.  47-82. 

An  order  for  the  establishment  of 
the  highway,  conditioned  uoon  pay- 
ment of  damages,  etc.,  is  such  a  tinal 
order  as  may  he  appealed  from  under 
§  959.  It  is  not  necessary  to  wait  for 
the  uncondii  ional  order  contemplated 
in  the  following  section:  McNicols  v. 
Wilson,  42-  )85. 

A  final  order  once  made  as  here 
contemplated,  assumes  the  character 


of  an  adjudication  as  to  the  establi'sh- 
ment  of  the  road,  and  the  amount  of 
damages  if  any,  and  the  parties  can- 
not again  litigate  the  same  question 
in  a  new  proceeding.  The  judgment 
is  conclusive  until  set  aside:  Hupert 
V.  Anderson,  35-578. 

Where  no  claim  for  damages  is 
filed,  or  no  damages  are  a  lowed  by 
the  appraisers,  or  the  claim  is  dis- 
allowea  because  not  filed  within  prop- 
er time  (§  934),  a  party  cannot  ob- 
ject to  the  establishment  of  the  high- 
way on  the  ground  that  his  property 
is  taken  without  compensation. 
While  he  has  a  constitutional  right 
to  compensation,  it  must  be  claimed 
and  established  in  the  manner  pointed 
out  by  law :  McCrory  v.  Griswold,  7- 
248;  '  Connelly  v,  Griswold,  7-418; 
Dunlap  V.  Pulley.  28-469;  Abbott  v. 
Board  of  Supervisors,  36-354. 

As  to  eft'ect  of  final  action  had  be- 
fore the  expiration  of  the  sixty  days 
Erovided  in  §  9;i4,  or  after  the  time 
xed  by  the  auditor,  see  notes  to  that 
section. 

Damages  are  not  to  be  allowed  in 
case  of  the  vacation  of  a  highway; 
see  note  to  §  941. 


Sec.  947.  In  the  latter  case,  a  day  shall  be  fixed  for  the  per- 
formance of  the  condition,  which  must  be  before  the  next  session 
of  the  board,  and  if  the  same  is  not  performed  by  the  day  thus 
fixed,  the  board  shall,  at  such  session,  make  some  final  and  uncon- 
ditional order  in  the  premises. 

Sec.  948.  Any  order  made  or  action  taken  in  the  establishment 
of  a  highway,  shall  be  entered  in  the  highway  record,  distinguish- 
ing between  those  made  or  taken  by  the  auditor,  and  those  by  the 
boird  of  supervisors. 

Sec.  949.  After  the  highway  has  been  finally  established,  the 
plat  and  field-notes  must  be  recorded  by  the  auditor,  and  he  shall 
certify  the  same  to  the  township  clerk,  and  the  township  clerk 
shall  certify  to  and  direct  the  supervisor  of  highways  to  have 
the  same  opened  and  worked  subject  to  the  provisions  of  the  next 
section. 

[A  substitute  for  the  original  section,  15th  G.  A.,  ch.  19.] 

Sec.  950.  A  reasonable  time  must  be  allowed  to  enable  the 
owners  of  land  to  erect  the  necessary  fences  adjoining  the  new 
highway;  and  when  crops  bave  been  planted  or  sowed  before  the 
highway  is  finally  established,  the  opening  thereof  shall  be  delayed 
until  the  crop  is  harvested. 


Unconditional 
order. 
R.g852. 
C.  'Sl,  g  &47. 


Order  entered 
of  record. 


Plat  and  field 
notes  recorded. 
R.?855. 
C.  '51,  g  550. 


Fences. 
R.  I  8.56,  Ri7. 
C.  'ol,  g  §  551-2. 


his  land,  at  least  until  he  hajs  had 
reasonable  notice  from  the  supervisor 
to  do  so:     The  State  v.  Ratliffe,  32- 

189. 


A  land-owner  ia  not  liable  to  in- 
dictment for  obstructing  a  highway 
in  not  removing  the  fences  where  a 
newly  established    highway  crosses 

Sec.  951.  The  rights  and  interests  of  minors  and  insane  per- 
sons, in  relation  to  the  establishment,  vacation,  and  alteration  of 
highways,  and  all  matters  connected  therewith,  are  under  the  con- 
trol of  their  guardians. 

16 


Minors:  insane 
persona. 
R.  I  860. 
C.  '51,  i  565. 
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Streets  In  vQ-  Sec.  952.  All  public  streets  of  towns  or  villages  not  incorpo- 
12^^' A.  ch.i48.  rated,  are  a  part  of  the  highway;  and  all  supervisors  of  highways, 
or  persbns  having  charge  of  the  same,  in  the  respective  districts 
of  such  towns  or  villages,  shall  work  the  same  as  provided  by  law. 
Sec.  953.  Such  portions  of  all  highways  as  lie  within  the  limits 
of  any  city  or  incorporated  town  shall  conform  to  the  direction 
and  grade  and  be  subject  to  all  regulations  of  other  streets  in  such 
town  or  city. 

Sec.  954.     Highways   or  streets    shall   not   be  established  or 
viG.A.  ch. uo.  opened  across  the  lands  reserved  by  the  state  for  its  various  in- 
stitutions lying  adjacent  thereto,  without  the  express  consent  of 
the  general  assembly. 


Cities  or  incor- 
porated towns. 
R.  §  910. 


I^inds  of  state 
institutions. 


IN   TWO   OB  MORE  COUNTIES. 


Supervisors  to 
Hct  in  concert 
R.g  861. 


Distinctions 
abolished :  con- 
current action 
required. 
R.  1 879. 


Sec,  955.  The  establishment,  vacation,  or  alteration  of  a  high- 
way, either  along  or  across  a  county  line,  may  be  effected  by  the 
concurrent  action  of  the  respective  boards  of  supervisors  in  the 
mode  above  prescribed;  except  that  the  auditor  of  neither  county 
can  make  the  iinal  order  in  such  case.  The  commissioners  in  such 
cases  must  act  in  concert,  and  the  highway  will  not  be  deemed 
established,  vacated,  or  altered  in  either  county  until  it  is  so  in 
both. 

Sec.  956.  Hereafter  there  shall  be  no  distinction  between  high- 
ways heretofore  known  as  state  roads  and  county  roads;  both  are 
alike  subject  to  the  provisions  of  this  chapter.  Highways  estab- 
lished by  the  concurrent  action  of  the  board  of  supervisors  of  two 
or  more  counties,  can  only  be  discontinued  by  the  concurrent 
action  of  the  board  of  supervisors  of  the  several  counties  in  which 
the  same  may  be  situated,  but  such  highways  shall  be  treated  in 
all  other  respects  as  provided  in  this  title. 


consent  highways. 


How  estab- 
lished. 
R.3  858. 
C.  %l,  I  553. 


When  survey 
necessary. 
R.i859. 
C.  ^1, «  554. 


Sec.  957.  Highways  may  be  established  without  the  appoint- 
ment of  a  commissioner,  provided  the  written  consent  of  all  the 
owners  of  the  land  to  be  used  for  that  purpose  be  first  filed  in  the 
auditor's  office;  and  if  it  is  shown  to  the  satisfaction  of  the  board 
of  supervisors,  that  the  proposed  highway  is  of  sufficient  public 
importance  to  be  opened  and  worked  by  the  public,  they  shall 
make  an  order  establishing  the  same,  from  which  time  only  shall 
it  be  regarded  as  a  highway. 

Sec  958.  If  a  survey  for  the  establishment  of  the  highway 
named  in  the  preceding  section  is  necessary,  the  board  of  super- 
visors, before  ordering  such  survey,  may  require  the  parties  asking 
for  the  establishment  of  such  highway  to  pay,  or  secure  the  pay- 
ment of,  the  expenses  of  such  survey. 


APPEALS. 


From  what 
taken :  how 
perfected. 
R.2878. 


Sec  959.  Any  applicant  for  damages  claimed  to  be  caused  by 
the  establishment  of  any  highway,  may  appeal  from  the  final 
decision  of  the  board  of  suparvlsors  to  the  circuit  court  of  the 
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county  in  which  the  land  lies;  biit  notice  of  such  appeal  must  be 
served  on  the  county  auditor  within  twenty  days  after  the  decision 
is  made.  If  the  highway  has  been  established  on  condition  that 
the  petitioners  therefor  pay  the  damages,  such  notice  shall  be 
served  on  the  four  persons  first  named  in  the  petition  for  the 
highway,  if  there  are  that  many  who  reside  in  the  count. 


The  question  as  to  the  amount  of 
damaj^es,  or  whether  any  damages 
should  be  allowed,  should  be  reviewed 
on  appeal  and  not  by  certiorari.  See 
notes  to  §  946. 

The  twenty  days  within  which  no- 
tice of  appeal  may  be  served,  com- 
meoces  to  run  from  the  time  of  raak- 
iiig  the  order  contemplated  in  §  946, 
and  not  from  the  making:  of  the  un- 
conditional order  mentioned  in  §  947 : 
McNichols  p.  Wilson.  42-3S5. 

It  is  not  necessary,  in  order  to  se- 
cure a  hearing  upon  appeal,  as  to 


the  amount  of  damages,  that  a  mo- 
tion should  have  been  made  before 
the  board  to  set  aside  the  report  of 
the  appraisers:  Sigafoos  v,  Talbot^ 
25-214. 

The  question  as  to  the  amount  of 
damages  may  be  tried  de  novo,  upon 
appeal:  Prosser  v.  Wapello  Co.,  18- 
327.         .  0 

An  apneal  lies  from  the  action  of 
the  boara  entirelv  rejecting  a  claim 
for  damages:  Vancleive  v.  Clark, 
37-lt4:    Spray  v.  Thompson,  9-40. 


Seo.  960.  An  appeal  may  also  be  taken  by  the  petitioner  for  ^^|;. 
the  highway  as  to  amount  of  damages,  if  the  establishment  of  the 
highway  has  been  made  conditional  upon  his  paying  the  damages, 
by  his  serving  notice  of  such  appeal  on  the  county  auditor,  and 
applicant  for  damages  within  twenty  days  after  the  decision  of  the 
board  of  supervisors,  and  filing  a  bond  in  the  office  of  such  auditor, 
with  sureties  to  be  approved  by  him,  conditioned  for  the  payment 
of  all  costs  occasioned  by  such  appeal  unless  the  appellant  fails  to 
recover  a  more  favorable  judgment  in  the  circuit  court  than  was 
allowed  him  by  such  board. 


If  the  notice  is  not  served  upon  the 
applicant  within  proper  time,  he  may 
appear  and  move  to  dismiss  the  ap- 
peal, and  such  appearance  will  not 


confer  jurisdiction  nor  waive  his 
rights  (explaining  Robertson  v.  El- 
dora  R.  d'  Coal  Co.,  27-245J;  Spurrier 
V.   Wirtner,  48-486. 


Sec.  961.  In  the  cases  contemplated  in  the  two  preceding  sec-  Transcript 
tions,  the  auditor  shall,  within  ten  days  after  the  notices  aforesaid  r^^sts. 
are  served  and  filed  in  his  office,  make  out  and  file  in  the  office  of 
the  clerk  of  said  court,  a  transcript  of  the  papers  on  file  in  his 
office  and  proceedings  of  the  board  in  relation  to  such  damages. 
The  claimant  for  damages  shall  be  plain tifi^,  and  the  petitioner  for 
the  highway  defendant,  except  the  damages  have  been  ordered 
paid  out  of  the  county  treasury,  in  which  case  the  county  shall  be 
defendant. 


It  is  not  proper  to  make  the  road 
itself  defendant:  Myers  v.  Old  Mis- 
sion, (tc,  Road,  7-315.    Nor  is  the 


county  a  proper  party  (except  as  here 
provided j :  Deaton  v.  County  of  Polk, 
9-594. 


Skc.  962.  The  amount  of  damages  the  claimant  is  entitled  to,  Proceedings  in 
shall  be  ascertained  by  said  circuit  court  in  the  same  manner  as  circuit  court, 
in  actions  by  ordinary  proceedings,  and  the  amount  so  ascertained 
shall  be  entered  of  record,  but  no  judgment  shall  be  rendered 
therefor.  The  amount  thus  ascertained  shall  be  certified  by  the 
clerk  to  the  board  of  supervisors,  who  shall,  thereafter,  proceed 
as  if  such  amount  had  been  by  them  allowed  the  claimant  as 
damages. 
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Judgment  for 

costs. 

U.  g  873. 


When  the  amount  of  damages  is   been    originally   allowed    by  them: 
thus  fixed,  the  board  may  proceed  to   McNichoU  v,  Wilson,  42-385. 
final  action,  as  if  that  amount  had 

Sec.  963.  If  the  appeal  has  been  taken  by  the  claimant,  tho 
petitioner  for  the  highway,  or  the  county  must  pay  the  costs  oc- 
casioned by  the  appeal;  but  the  county  shall  pay  only  when  tho 
damages  have  been  ordered  to  be  paid  out  of  the  county  treasury. 
If  the  petitioner  for  the  highway  appeals,  he  must  pay  the  costs, 
unless  the  claimant  recovers  a  less  amount  than  was  allowed  him 
by  the  board,  in  which  case  the  costs  shall  be  paid  by  the  claim- 
ant. Judgment  shall  be  rendered  in  accordance  with  the  forego- 
ing provisions. 

The  recovery  of  costs  by  the  claim-  his  damages  is  increased  by  the  cir- 
ant  upon  his  appeal,  is  not  made  con-  cuit  court:  Ilanrahan  v.  Fox,  47-102. 
tingent  upon  whether  the  amount  of 


LOST   FIELD   NOTES. 

Sec.  964.  When  by  reason  of  the  loss  or  destruction  of  the 
Re-survey  or-  field  notes  of  the  original  survey,  or  in  cases  of  defective  surveys 
R.guij3.  or  record,  or  in  cases  of  such  numerous  alterations  of  any  highway 

since  the  original  survey,  that  its  location  cannot  be  accurately 
defined  by  the  papers  on  file  in  the  proper  office,  the  board  of 
supervisors  of  the  proper  county  may,  if  they  deem  it  necessary, 
cause  such  highway  to  be  re-surveyed,  platted,  and  recorded  as 
hereinafter  provided. 


Where  the  necessary  steps  were 
taken  to  establish  a  road,  but  the 
clerk  failed  to  record  the  field  notes, 
and  no  record  of  the  final  order  was 
found;  held,  a  proper  case  for  the  su- 
pervisors to  order  a  re-survey :  Balke 


V,  Bailey,  20-124.  But  where  a 
highway  has  never  been,  in  fact,  es- 
tablished, a  re-survey  thereof  is  of 
no  ett'ect:  Carey  v.  Weitgenant,  52- 
660. 


Sec.  965.  A  copy  of  the  field  notes,  together  with  a  plat  of  any 
Plat  and  field  highway  surveyed  under  the  provisions  of  the  preceding  section, 
tic?gw^*  "^  shall  be  filed  in  the  office  of  the  county  auditor,  and,  thereupon, 
R.gyi4.  he  shall  give  public  notice  by  publication  in  some  newspaper  pub- 

lished within  the  county,  or,  if  no  paper  is  published  in  his  county, 
by  posting  such  notice  in  five  of  the  most  public  places  in  the 
vicinity  of  such  survey,  that  such  survey  has  been  made,  and  that 
at  some  term  of  the  board  of  supervisors,  not  less  than  twenty 
days  from  the  publication,  they  will,  unless  good  cause  be  shown 
against  so  doing,  approve  of  such  survey  and  plat  and  order  them 
to  be  recorded  as  in  cases  of  the  original  establishment  of  a  public 
highway. 

Sec.  966.  In  case  objection  shall  be  made  by  any  person 
Powerof super-  claiming  to  be  injured  by  the  survey  made,  the  board  of  supervi- 
visora:  record  sors  shall  have  full  power  to  hear  and  determine  upon  the  mat- 
J^^f  915.^  ter,  and  may,  if  deemed  advisable,  order  a  change  to  be  made  in 

the  survey.  Upon  the  final  determination  of  the  board,  or  in  case 
no  objection  be  made  at  the  term  named  in  the  notice  of  the  sur- 
vey, they  shall  approve  of  the  same  and  cause  the  field  notes  and 
plat  of  the  highway  to  be  recorded  as  in  case  of  the  establishment 
or  alteration  of  highways,  and  thereafter  such  records  shall  be  re- 
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ceived  by  all  courts  as  conclusive  proof  of  the  establishment  and 
existence  of  such  highway,  according  to  such  survey  and  plat. 

Sec.  967.  If  the  same  has  not  been  heretofore  done  in  any  other  SJjS^*^  P'** 
manner,  the  county  auditor  shall,  within  six  months  after  this  code 
takes  effect,  cause  every  highway  in  his  county,  the  legal  exist- 
ence of  which  is  shown  by  the  records  and  files  of  his  office,  to 
be  platted,  in  a  book  to  be  obtained  and  kept  for  that  purpose,  and 
known  as  the  "  highway  plat-book."  Each  township  shall  be 
platted  separately,  on  a  scale  of  not  less  than  four  inches  to  the 
mile,  and  such  auditor  shall  have  all  changes  in  or  additions  to  the 
highways  legally  established,  immediately  entered  upon  said  plat- 
book,  with  appropriate  references  to  the  files  in  which  the  papers 
relating  to  the  same  may  bo  found. 

Sec.  968.     Within  the  time  aforesaid,  the  auditor  shall  furnish  Copy  ftxmtehed 
to  the  township  clerks  a  certified  copy  of  said  plat  book,  so  far  as  cierS.  ^ 
the  same  relates  to  their  respective  townships,  which  shall  be  care-  ^i^^- 
fully  preserved  in  the  office  of  said  clerks.     The  auditor  shall 
notify  said  clerks  of  all  changes  made  in  the  plat  book  relative  to 
the  highways,  so  far  as  the  same  relate  to  their  townships  respec- 
tively; on  receipt  of  which,  said  clerks  shall  immediately  make 
corresponding  changes  on  the  maps  in  their  respective  offices. 

Clerk   to  furnish  supervisor  with  |  plat  of  his  district,  see  §  972. 

CONSTRUCTION   OP   CATTLE-WAYS. 

[Sixteenth  General  Assembly,  Chapter  111.] 

Sec.  1.     Upon  application  by  any  person  to  the  board  of  super-  Board  of  super- 
visors of  any  county  for  permission  to  construct  a  cattle- way  across,  may  mnt 
over  or  under  any  public  highway,  the  board  may  grant  the  same;  coStruct"^*^ 
jyrovidedj  said  cattle- way  shall  not  interfere  with  the  travel  upon  across  high- 
such  highway;  but  the  person  who  applied  for  such  cattle- way  proviso, 
shall  construct  the  same  at  his  own  expense  and  be  responsible  for 
all  damages  that  may  arise  from  its  construction  or  from  the  same 
noc  being  kept  in  good  condition,  and  that  the  grade  of  the  high-  Grade  of 
way  over  the  cattle-way  shall  not  exceed  one  foot  in  ten.  highway. 

Sec.  2.     If  the  person  on  whose  land  such  cattle-way  is  con- if  owner  of 
structed,  fails  to  ket  p  the  same  in  good  repair,  then  it  shall  be^*"^^*^^'^ 
the  duty  of  the  road  supervisor  to  make  all  repairs  necessary  and  duty  of  road 
charge  the  same  to  the  owner  of  the  land  upon  which  such  cattle-  ^"P®'^^'- 
way  is  constructed,  and  upon   his   refusal  or   failure  to  pay,  the 
supervisor  shall  recover  the  same  in  an  action  brought  in  his  own 
name  in  any  court  having  competent  jurisdiction  ;  which  money 
when  collected,  shall  be  expended  for  improving  or  repairing  the 
public  highway,  in  the  road  district  where  such  cattle- way  is  con- 
structed. Provided^  that  no  person  shall  construct  any  cattle-way  rw.  ,    .     * 
so  as  to  obstruct  the  freedom  of  the  public  in  watering  at  any  run-  to  obstruct 
ning  stream.  h^ltSr.''^ 
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CHAPTER  2. 


OP   WORKING   HIGHWAYS. 


Section  969.  The  township  trustees  of  each  township  shall 
tieTof  tn^teS.  ^^^^  ^^  *^®  ^^^  Monday  in  April,  or  as  soon  thereafter  as  the 
R.J  g  880,  891,  assessment  book  is  received  by  the  township  clerk,  and  on  the 
(V61,  §568.  ^^^  Monday  in  October  in  each  year.  At  the  April  meeting  said 
yG.  A.ch.^,    trustees  shall  determine: — 

i2G.Vch.  100,  1.  Upon  the  amount  of  property  tax  to  be  levied  for  highways, 
lib  A.  ch  20  ^''^^Sfes,  guide-boards,  plows,  scrapers,  tools,  and  machinery 
adapted  to  the  construction  and  repair  of  highways,  and  for  the  ' 
payment  of  any  indebtedness  previously  incurred  for  highway 
purposes,  and  levy  the  same,  which  shall  not  bo  less  than  one  nor 
more  than  five  mills  on  the  dollar  on  the  amount  of  the  township 
assessment  for  that  year; 

5^.  Whether  any  portion  of  said  tax  shall  be  paid  in  labor,  and, 
if  so,  what  portion  may  be  so  paid; 

3.  Upon  the  amount  that  will  be  allowed  for  a  day's  labor  done 
by  a  man,  and  by  a  man  and  team,  on  the  highway; 

4.  At  the  October  meeting,  said  trustees  shall  divide  their  re- 
spective townships  into  such  number  of  highway  districts  as  they 
may  deem  necessary  for  the  public  good,  and,  at  said  meeting, 
they  shall  settle  with  the  township  clerk  and  supervisors  of  high- 
ways. 

A  road  district  cmnotbe  sued: 
White  V.  Bold  District,  etc..  9-202; 
Wilson  V.  Jefferson  Co.,  13-181. 

The  power  of  the  trustees  to  di- 
vide the  township  into  road  districte 
does  not  extend  to  such  portions  as 
are  einbaced  within  a  city.  And 
they  have  no  power  to  levy  a  road 
tax  in  such  portions.  The  city  coun- 
cil have  control  of  the  highways  and 

Sec.  970.     The  trustees  shall  set  apart  such  portion  of  the  tax 

General  town-  specified  in  the  preceding  section  of  this  chapter,  as  they  deem 

riefk^uTKive     i^ccessary  for  the  purpose  of  purchasing  the  tools  and  machinery 

inrnd :  custody  and  paying  for  the  guide-boards  mentioned  in  said  section,  and 

• ' g."a^ ctL *i63l*  the  same  shall  constitute  a  general  township  fund;  and  such  trus- 

uQ  A    h  100  *^®^  shall  require  the  township  clerk  to  give  bond  in  such  sum  as 

^6.      *  '  they  deem  proper,  conditioned  as  the  bonds  of  the  county  officers, 

whfch  bond,  and  the  sureties  thereon,  shall  be  approved  by  siid 

trustees.     Said  clerk  shall  take  charge  of  and  properly  preserve 

and  keep  in  repair  such  tools,  implements,  and  machinery  as  may 

be  purchased  with  said  general  township  fund,  and  shall  have 

authority  to  determine  at  what  time  the  supervisors  of  the  several 

districts  may  have  the  custody  and  use  of  the  same  or  any  part 

thereof,  ana   shall   be  responsible  for  the  safe   keeping  of  the 

same,  when  not  in  the  custody  of  some  one  of  the  supervisors  for 

use  in  working  the  highways  in  his  district,  and  shall  receive  such 

compensation  as  the  trustees  shall  provide  to  be  paid  out  of  such 

fund. 


sfreets  of  the  citv  (§  527):  Marks  r. 
Countf/  of  Woodbury,  47-452;  Haw- 
ley  v.  Hoops,  12-506, 

Road  tax  may  be  levied  upon  the 
property  of  railway  companies,  al- 
though such  property  is  not  placed 
upon  the  assessor's  book:  S.  C.  dt 
St.  P.  R  Co.  V,  County  of  Osceola, 
45-168,  177. 
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The  **  ereneral  fund  '*  is  the  money 
set  apart  for  that  purpose  as  here 
contemplated,  and  does  not  embrace 


money  received  by  the  clerk  from  the  Control  of 
county  treasurer  under  §  976:  Hen-  ft"id- 
derson  v.  Simpson,  45-519. 


Sbc.  971.    The  trustees  shall  order  and  direct  the  expenditure 
of  the  general  towhship  fund. 


TOWNSHIP  CLERK. 


Sec.  972.     The  township  clerk  shall  furnish  each  supervisor,  to  Furnish  super- 
be  by  him  transferred  to  his  successor  in  office,  with  a  copy  of  so  R^?g^*''*  ^^^' 
much   of  the  map  or  plat  furnished  such  clerk  by  the   auditor  c' '51,  i'g  573-4. 
as  relates  to  the  highways  in  the  district  of  such  supervisor,  and, 
from  time  to  time,niark  thereon  the  changes  in  or  additions  to 
such  highways  as  the  same  are  certified  to  him  by  the  auditor. 

This  map  is  not  essential  to  the  au-  ed  thereon :  Campbell  v,  Kennedy ,  34- 

thority  of  the  supervisor,  and  jjives  494. 

him  no  additional  power:  Mosier  v.  Copy  of  plat  book  for  the  township 

Vincent,  ;^4-478.    It  is  in  no  lejral  to  be  furnished  by  the  auditor  to  the 

sense  a  process,  and  is  no  protection  township  clerk,  see  §  958. 
to  him  in  opening  a  highway  indicat- 

Sec.  973.     The  township  clerk  shall,  within  four  weeks  after  And  tax  list: 
the  trustees  have  levied  the  property  tax,  make  out  a  tax  list  for  audito/  ^""^*' 
each  highway  district  in  his  township,  which  list  shall  be  in  tabular  R.?8y2. 
form  and  in  alphabetical  order,  having  distinct  columns  for  lands,  ^  •    'Z 

town  lots,  and  personal  property,  and  carry  out  in  a  column  the 
amount  of  the  tax  on  each  piece  of  land  and  town  lot,  and  on  the 
amount  of  personal  property  belonging  to  each  individual;  and  he 
shall  carry  out  the  amount  of  tax,  to  be  paid  in  money,  due  from 
each  individual  in  a  column  by  itself;  which  list  shall  contain  the 
names  of  all  persons  required  to  perform  two  days'  labor  upon  the 
highway  as  a  poll  tax;  and  to  enable  the  township  clerk  to  make 
out  such  tax  list,  the  assessor  shall  furnish  the  township  clerk  pf 
each  township,  on  or  before  the  first  day  of  April  of  each  year,  a 
correct  copy  of  the  assessment  lists  of  said  township  for  that  year, 
which  list  shall  be  the  basis  of  such  tax  list.  The  county  auditor 
shall  furnish  the  several  township  clerks  of  his  county  with 
printed  blanks  necessary  to  carry  into  efi^ect  the  provisions  of  this 
chapter. 

Sec.  974.     The  township  clerk  shall  make  an  entry  upon  such  List:  what  to 
tax  list  showing  what  it  is,  for  what  highway  district,  and  for  what  ^oru  "ufcol- 


axes. 


year,  and  shall  attach  to  the  list  his  warrant  under  his  hand,  in  gen-  lect  tJi; 
eral  terms,  requiring  the  supervisor  of  such  district  to  collect  the 
taxes  therein  charged  as  herein  provided;  and  no  informality  in 
the  above  requirements  shall  render  any  proceedings  for  the  collec- 
tion of  such  taxes  illegal.  The  clerk  is  hereby  required  to  cause 
such  lists  to  be  delivered  to  the  proper  supervisors  of  his  town- 
ship within  thirty  days  after  the  levy,  and  take  receipts  therefor; 
and  such  list  shall  be  full  and  sufficient  authority  for  the  supervi- 
sor to  collect  all  taxes  therein  charged  against  resident  property- 
holders  in  his  district. 

Sec.  975.     The  township  clerk  shall,  on  or  before  the  second  when  taxes 
Monday  in  October  in  each  year,  make  out  a  certified  list  of  all  J^Jf  "*^'  ^^^ 
land,  town  lots,  and  personal  property  on  which  the  highway  tax  k.^808. 
has  not  been  paid,  and  the  amount  of  tax  charged  on  each  parcel  'il''  '^'  * 


ch.96, 
7.8. 
G.  A.  Ch.  76. 
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County  treas- 
urer to  pay 
clerk. 
R.g910. 


of  land,  town  lot,  or  personal  property,  designating  the  district  in 
which  the  same  is  situated,  and  transmit  the  same  to  the  auditor, 
who  shall  enter  the  amount  of  tax  to  each  piece  of  land  or  town 
lot  and  person  taxed  for  personal  property,  in  the  column  ruled 
for  that  purpose,  the  same  as  other  taxes,  and  deliver  the  same  to 
the  county  treasurer,  charging  him  with  the  same,  which  shall  be 
collected  by  suoh  treasurer  in  the  same  manner  that  county  taxes 
are  collected  ;  and  in  case  the  township  clerk  shall  fail  or  neglect 
to  make  such  return,  he  shall  forfeit  and  pay  to  the  use  of  the 
township,  for  highway  purposes,  a  sum  equal  to  the  amount  of 
tax  on  said  land,  which  may  be  collected  by  suit  on  his  official 
bond  before  any  court  having  competent  jurisdiction. 


Irregrularities  in  the  makinjc  of  re- 
turns by  the  township  clerk,  or  in  the 
manner  of  placinsr  the  taxes  upon 
the  treasurer's  books,  will  not  render 


the  tax  invalid:  C,  /?.  (^  M.  R.  R, 
Co.  V.  Cm-roll  Co.,  41-153,  177:  Iowa 
R.  Land  Co.  v.  Sac  Co,,  39-124; 
Same  v.  Carroll  Co.,  Id,  161,  154. 


Sec.  976.  The  county  treasurer  shall,  on  the  last  Monday  in 
March  and  September  in  each  year,  pay  to  the  township  clerk  all 
the  highway  taxes  belonging  to  his  township  which  are  at  such 
times  in  his  hands,  taking  the  duplicate  receipts  of  such  clerk 
therefor,  one  of  which  shall  he  delivered  by  such  treasurer,  on  or 
before  the  first  Monday  in  April  and  October  in  each  year,  to  the 
trustees. 


These  taxes  when  collected  become 
no  part  of  the  county  fund  and  can- 
not be  appropriated  or  disbursed  by 
the  county.  If  illegally  collected, 
they  cannot  be  refunded  to  the  tax- 


payers out  of  the  county  revenue,  and 
the  county  is  not  liable  in  an  action 
for  thoir  recovery:  Stone  v,ComUy  of 
Woodbury,  51-522. 


Duty  of  Audi- 
tor. 


[Eighteenth  General  Assembly,  Chapter  36.) 
Sec.  1.     It  shall  be  the  duty  of  the  auditor  to  provide  a  column 
which  shall  show  the  road  districts  to  which  the  highway  taxes 
belong,  as  transmitted  by  the  township  clerks,  according  to  sec- 
tion nme  hundred  and  seventy-five  of  the  code  of  1873. 

Sec.  2.     It  shall  be  the  duty  of  the  county  treasurer,  when  he 

DutyofTreas-  pays  to  the  township  clerks  highway  taxes,  according  to  section 

^^^^'  nine  hundred  and  seventy-six,  to  furnish,  at  each  time  and  to  each 

clerk,  a  statement  showing  the  road  district  or  districts  to  which  it 

belongs. 


BUPEBVISOB — POWER,  DUTIES. 


Sec.  977.     The  supervisor  must  reside  in  the  district  for  which 
Where  reside:  he  is  elected  or  appointed,  and  no  person  shall  be  required  to  serve 
u. li^i?^*        as  supervisor  who  is  exempt  from  performing  labor  on  the  high- 
way. 

A  supervisor  is  subject  to  the  same 
liability  for  improper  or  careless  ex- 
ercise of  his  powers  as  a  city  or  town 
is  in  relation  to  its  streets;  and  held 
that  he  was  personally  liable  for  dam- 
ages to  an  adjacent  land  owner  re- 

Sec.  978.  Each  supervisor  shall  be  'required  to  give  bond  in 
supcnriBor  such  sum  and  with  sucn  security  as  the  township  clerk  may  deem 
shaUgive         requisite,  and  conditioned  that  he  will  faithfully  an i  impartially 


suiting  from  the  diversion  of  a  stream 
of  water  from  his  land,  by  reason  of 
alteration  in  the  highway  made  by 
the  supervisor:  McCord  v.  High,  24- 
336. 
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perform  all  the  duties  devolving  upon   him,  and  appropriate  all  Vacancy, 
moneys  that  may  come  into  his  hands  by  virtue  of  his  office  ac- 
cording to  law,  and  in  case  of  a  vacancy  occurring  in  any  highway 
district  within  a  township,  the  township  clerk  sHall  fill  such  vacan- 
cy by  appointment. 

[As  amended,  so  as  to  give  the  power  to  fill  the  vacancy  to  the  clerk,  in- 
stead of  to  the  trustees  ;  16th  G.  A.,  ch.  167.] 

Sec.  979.     The   township   clerk   shall   notify  each   supervisor  Notice  to:  non- 
wit  hi  n  five  days  after  his  election  or  appointment,  and  if  he  shall  towrve.^^  "***^ 
fail  to  appear  before  said  township  clerk,  unless  prevented  by  sick-  R-^s^a. 
ness,  within  ten  days,  and  give  bond  and  take  the  oath  of  office, 
ho  shall  forfeit  and  pay  the  sum  of  five  dollars,  and  in  case  of  his 
failing  or  refusing  to  pay  the  same,  his  successor  in  office  shall 
collect  the  said  amount  by  suit  or  otherwise,  and  apply  the  same 
to  the  repairing  of  highways  in  his  district. 

Sec.  980.     The  supervisors  shall,  within  ten  days  after  receiv- J°J^"<^^<^®*- 
ing  the  tax  list  specified   in  sections  nine  hundred  and  seventy-  9  g.  a.  ch.  if»3. 
three  and  nine  hundred  and  seventy-four,  post  up  in  three  con-  ilb.  a. ch.  loo, 
fepicuous  places  within  his  district,  written  notices  of  the  amount  ^3. 
of  highway  tax  assessed  to  each  tax-payer  in  said  district. 

Sec.  981.     The  supervisor  shall  cause  all  tax  collected  by  him  SjJded'^^* 
to  be  expended  for  the  purposes  specified  in  section  nine  hun- 9G.  a. ch.  163, 
dred  and  sixty-nine  of  this  code,  on   or  before  the  first  day  of  if q.  a.  ch,  luo. 
October  of  that  year,  except  the  portion  set  apart  for  a  general  i-^ 
township  fund  as  provided  in  said  section,  which  shall  be  by  the 
supervisor  paid  over  to  the  township  clerk  from  time  to  time  as 
collected,  and  his  receipt  taken  therefor. 

Sec.  982.     The  money  tax  levied  upon  the  property  in  each  Of  each  district 
district,  except  that  portion  set  apart  as  a  general  township  fund,  therein.  ^ 
whether  collected  by  the  supervisor  or  county  treasurer,  shall  be  9'g^a.  ch!^63, 
expended  for   highway  purposes    in   that  district,    and   no   part  §  *-^  . 
thereof  shall  be  paid  out  or  expended  for  the  benefit  of  another  gs,  *     ^  * 
district. 

Road  tax  collected  by  the  county 
troasiirer  and  paid  over  to  the  clerk, 
except  80  much  thereof  as  belonjfs 
to  tiie  general  fund  (under  §  96i>)  is 


to  be  distributed  in  the  same  manner 
as  other  road  tax,  without  any  special 
action  of  the  trustees:  Henderson  v, 
Simpsan,  4-J-519. 


Skc.  983.     The  supervisor  shall  require  all  able  bodied  male  fo^\XJ' 
residents  of  his  district  between  the  ages  of  twenty-one  and  forty-  P^^--^  ch.  76, 
five,  to  perform   two  ihjs*  labor  upon  the  highway  between  the  12G.  A.ch.  100, 
first  day  of  April  and  September  of  each  year.  2®* 

Skc.  084.     The  supervisor  shall  give  at  least  three  days'  notice  Notice  of  time 
of  the  day  or  days  and  place  designated  to  work  the  highways  to  w'oriRngf  re- 
all  persons  subjei-t  to   work  thereon,   or  who  are  charged  with  a  o-'^P^ggJ^gSi 
highwj'.y  tax  within  hs  district,  and  all  persons  so  notified  must  c' 'hi,  2  588. 
meet   said   supervisor  at  such   time  and    place  with  such  tools 
implements,  and  teams  as  the  supervisor  may  designate,  and  shall 
labor  dilgently  under  the   direction  of  the  supervisor  for  eight 
hours  each  dav  ;  and    for   such   two  days'  labor  performed,  the 
supervisor  shall  give  to  the  person  a  certificate,  which  certificate 
shall  be  evidence  that  such   person  has  performed  labor  on  the 
public  highway,  and  shall  exempt  such  person  from  performing 
labor  in  payment  of  highway  poll-tax  in  that  or  any  other  high- 
way district  for  the  same  year.     And  the  supervisor  shall  give  any 
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person  who  may  perform  labor  in  payment  of  his  highway  tax,  if 
demanded,  a  receipt  showing  the  amount  of  money  earned  by 
such  labor,  which  shall  be  evidence  of  the  payment  of  said  tax  to 
the  amount  specified  in  the  receipt. 

leclion  of  the  entire  tax:     S.  C.  dt 


V,   Counttf  of  Osceola, 


Penalty  for 
failure  to  at- 
ft'iui  or  work. 
R.  't  SS7. 


Fupervlflor  to 

I)erform  labor. 
i.i  888. 
C.  *^51,  g  2547. 
y  G.  A.  ch.  103, 
8  5. 
10  G.  A.  ch.  76, 

12'G.  A.ch.100, 
27. 


Supervisor  to 
rei»ort:  what 
contain. 
R.  g  897. 
C.  '51.  g  580. 
y  G.  a.  ch.  163, 
§2. 


A  failure  to  notify  the  taxpay^er  to 
work    out   the    portion    of   his  tax   St,  F.  R  Co, 
which  may  be  paid  in  work,  will  not  45-168, 177. 
authorize  the  restraining  of  the  col- 

Sec.  985.  Each  person  liable  to  perform  labor  on  the  highway 
as  poll-tax,  who  shall  fail  or  neglect  to  attend,  either  in  person  or 
by  satisfactory  substitute,  at  the  time  and  place  appointed,  with 
the  designated  too!,  implement,  or  team,  having  had  three  dajV 
notice  thereof,  or  having  attended,  shall  spend  his  time  in  idle- 
ness, or  disobey  the  supervisor,  or  fail  to  furnish  said  supervisor, 
within  five  days  thereafter,  some  satisfactory  excuse  for  not  at- 
tending, shall  forfeit  and  pay  to  said  supervisor  the  sum  of  three 
dollars  for  each  day  s  delinquency;  and  in  case  of  failure  to  pay 
such  forfeit  with  ten  days,  the  supervisor  shall  recover  the  same 
by  action  in  the  name  of  the  supervisor;  and  no  properly  or  wages 
belonging  to  said  person  shall  be  exempt  to  the  defendant  on  ex- 
ecution; said  judgement  to  be  obtained  before  any  justice  of  the 
peace  in  the  proper  township,  which  money,  when  collected,  shall 
be  expended  on  the  public  highway. 

[A  substitute  lor  tiie  oagiiia.  Sv^^caon;  i6th  G.  A.,  ch.  21.] 

Sec.  986.  The  supervisor  shall  perform  the  same  amount  of 
labor  as  is  required  of  an  able-bodied  man,  for  which  he  shall  be 
allowed  the  sum  fixed  by  the  trustees  for  each  day's  labor,  includ- 
ing the  time  necessarily  spent  in  notifying  the  hands  and  making 
out  his  returns,  which  sum  shall  be  paid  out  of  the  highway  fund, 
after  deducting  his  two  days'  work.  When  there  is  no  money  in 
the  hands  of  the  clerk  with  which  to  pay  the  said  supervisor,  he 
shall  bo  entitled  to  receive  a  certificate  for  the  amount  of  labor 
performed,  which  certificate  shall  be  received  in  payment  of  his 
own  highway  tax  for  any  succeeding  year. 

Sec.  987.  The  supervisors  of  the  several  districts  of  each  town- 
ship shall  report  to  the  township  clerk  on  the  first  Monday  of 
April  and  October  of  each  year,  which  report  shall  embrace  the 
following  items : 

1.  The  names  of  all  persons  in  his  district  required  to  perform 
labor  on  the  public  highway,  and  the  amount  performed  by  each; 

2.  The  names  of  all  persons  against  whom  suits  have  been 
brought,  as  required  by  section  nine  hundred  and  eighty-five,  and 
the  amount  collected  of  each; 

3.  The  names  of  all  persons  who  have  paid  their  property 
highway  tax  in  labor,  and  the  amount  paid  by  each; 

4.  The  names  of  all  persons  who  have  paid  their  property  tax 
in  money,  and  the  amount  paid  by  each; 

5.  A  correct  list  of  all  non-resident  lands  and  town  lots  on 
which  the  highway  tax  has  been  paid,  and  the  amount  paid  by 
each; 

6.  A  correct  list  of  all  non-resident  lands  and  town  lots  on 
which  the  highway  tax  has  not  been  paid,  and  the  amount  of  tax 
on  each  piece; 
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7.  The  amount  of  all  moneys  coming  into  his  hands  bj  virtue 
of  his  office,  and  from  what  sources; 

8.  The  manner  in  which  moneys  coming  into  his  hands  by  vir- 
tue of  his  office,  have  been  expended,  and  the  amount,  if  any,  in 
his  possession ; 

9.  The  number  of  days  he  has  been  faithfully  employed  in  the 
discharge  of  his  duty; 

10.  The  condition  of  the  highways  in  his  district,  and  such 
other  items  and  suggestions  as  said  supervisor  may  wish  to  make, 
which  report  shall  he  signed  and  sworn  to  by  said  supervisor  and 
filed  by  the  township  clerk  in  his  office. 

Sec.  988.  If  it  appears  from  such  report,  that  any  person  has  Amount  due 
failed  to  preform  the  two  days'  labor  required,  or  any  part  thereof,  fled  to^udUor. 
and  that  the  supervisor  has  neglected  to  collect  the  amount  in 
money  required  to  be  paid  in  case  of  such  failure,  the  clerk  shall 
add  the  amount  required  to  be  paid  in  case  of  such  failure  to  such 
person's  property  tax,  and  certify  the  same  as  required  in  section 
nine  hundred  and  seventy-five,  and  the  auditor  shall  enter  the  same 
on  the  proper  tax  list,  and  the  treasurer  shall  collect  the  same  as 
required  in  said  section  nine  hundred  and  seventy-five. 

Sbc.  989.     The  supervisor  is  not  permitted  to  cut  down  or  in-  May  not  cut 

•         I-       Ai_  -J  !_•   1-    J  X      '    X        ^  shade  trees. 

jure  any  tree  growing  by  the  wayside  which  does  not  oostruct  r.  a  901. 

the  highway,  and  which  stands  in  front  of  any  town  lot,  enclos-  ^^-'^i-^^^* 

ure,  or  cultivated  field  or  any  ground  reserved  for  any  public  use, 

where  such  tree  is  intended  to  be  preserved  for  shade  or  ornament, 

by  the  proprietor  of  the  land,  on  or  adjacent  to  which  the  tree 

is  standing  ;  and  it  shall  not  be  lawful  for  the  supervisor  to  enter 

upon  any  enclosed  or  unenclosed  lands  for  the  purpose  of  taking  or  take  timber 

timber  therefrom  without   first   receiving   permission   from    the  ^^t'of  o\mer. 

owner  or  owners  of  said  lands. 

[A  substitute  for  the  original  section  which  allowed  the  taking  of  timber 
with  certain  restrictions  ;  16th  G.  A.,  ch.  29,  §  1  ;  §  2  of  which  act  repeals 
all  acts  and  p^arts  of  acts  inconsistent  therewith.] 

not  demanded  by  public  convenience: 
Bills  V.  Belknap,  36-583. 


A  road  supervisor  may  be  re- 
strained from  removing  sha^le  trees 
in  a  highway,  where  such  removal  is 


Sec.  990.     When  notified  in  writing  that  any  bridge  or   any  Dumapes 
portion  of  the  public  highway  is  unsafe,  the  supervisor  shall  be  li-  ^^  bridL"or 
able  for  all  damages  resulting  from  the  unsafe  or  impassible  con-  highway. 
dition  of  the  highway  or  bridge,  after  allowing  a  reasonable  time  c.'lu'sss. 
for  repairing  the  same.     And  if  there  is  in  his  district  any  bridge  ^^^^^    bridce 
erected  or  maintained  by  the  county,  then,  in  that  event,  he  shall, 
on  such  notice  of  the  unsafe  condition  of  such  county  bridge,  as 
soon  as  he  reasonably  can,  obstruct  passage  on  such  bridge  and 
use  strict  diligence  in  notifying  at  least  one  member  of  the  board 
of  supervisors  of  his  county  in  writing  of  the  unsafe  condition  of 
such  bridge;  and  if  he,  fails  so  to  obstruct  and  notify,  he  shall  be  Liability  ot 
liable  for  all  damages  growing  out  of  the  unsafe  condition  of  such  supervisor, 
bridge,  occurring  between  the  time  he  is  so  notified  and  such  time 
as  he  neglects  in  obstructing  such  passage;  and  any  person  who 
shall  remove  such  obstruction  shall  be  liable  for  all  damages  oc- 
curring to  any  person  resulting  from  such  removal.       Provided^  Proviso, 
that  nothing  herein  contained  shall  be  construed  to  relieve  the 
county  from  liability  for  the  defects  of  said  bridge. 
[As  amended  by  17th  G.  A.,  ch.  52.  j 
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It  18  not  the  duty  of  the  Bopervisor 
to  build  bridges  requiring:  a  large  ex- 
penditure of  money,  nor  is  he  liable 
for  failure  to  keep  such  bridges  in  re- 
pair when  such  repair  would  involve  a 


considerable  expense.  8uch  matters 
are  under  the  control  of  the  board 
of  supervisoi-s:  Wilson  v.  Jefferson 
Co.,  13-181;  and  see  §  303,  IT  18  and 
notes. 


repairs. 
R.  5  \m. 
C.  ':>!,  1 1 583, 
5tiG. 


Penalty. 
C.  'ul,  I  585. 


Sec.  991.     For  making  such  extraordinary  repairs,  the  super- 
visor may  call  out  any  or  all  the  able-bodied  men  of  the  district 
Extraordinary  in  which  they  are  to  be  made,  but  not  more  than  two  days  at  one 

" '~  time  without  their  consent,  and  persons  so  called  out  shall  be 

entitled  to  receive  a  certificate  from  the  supervisor,  certifying  the 
number  of  days'  labor  performed,  which  certificate  shall  be  received 
in  payment  for  highway  tax  for  that  or  any  succeeding  year  at  the 
rate  per  day  established  for  that  year. 

Sec.  992.  If  any  able-bodied  man,  when  duly  summoned  for 
any  such  purpose,  fails  to  appear  and  labor  diligently  by  himself 
or  substitute,  or  send  satisfactory  excuse  therefor,  or  to  pay  the 
value  of  such  work  in  money  at  any  time  before  suit  is  brought, 
he  is  liable  to  a  fine  of  ten  dollars,  to  be  recovered  by  suit  before 
any  justice  of  the  peace  in  the  name  of  the  supervisor,  and  for  the 
use  of  the  highway  fund  of  the  district. 

A  man  not  able-bodied  is  not  lia-  sends  a  substitute  who  is  r^ected  as 

ble  to  the  penalty  here  prescribed,  incompetent,  will  not  deprive  him  of 

The  fact  that  he  does  not  make  known  the  benefit  of  his  exemption:    Mar- 

his    condition    when  summoned,  or  tin  v.  Gadd,  31-75. 

Sec.  993.  The  supervisor  shall  remove  obstructions  in  the 
highways  caused  by  fences  or  otherwise,  but  he  must  not  throw 
down  or  remove  fences  which  do  not  directly  obstruct  the  travel 
upon  the  highway,  until  reasonable  notice  in  writing,  not  exceed- 
ing six  months,  has  been  given  to  the  owner  of  the  land  enclosed 
in  part  by  such  fence. 


Obstructions 
moved. 
R.  31105. 
C,  '61, 1  594. 


This  section  is  applicable  in  case 
of  obstructions  placed  in  the  high- 
way flfier  it  is  opened,  and  a  fence 
not  directly  obstructing  travel  can- 
not be  thrown  down  without  notice, 
although  the  party  may  be  liable  to 
indictment  under  §  4089:  Master  v. 
Vincent,  34-478. 

The  notice  to  be  given  need  not  be 
six  months,  in  all  cases,  but  it  must 
be  reasonable:  Blackburn  v.  Powers , 
40-631. 


The  obstructions  contemplated  are 
obstacles JmpedimentSf or  hindrances, 
something  which  impedes  progrt-ss. 
They  need  not  be  such  'as  to  render 
the  highway  impassible:  Patterson 
V,  Vail  43-142. 

The  supervisor  may  be  compelled 
by  mandamus  to  perform  the  duty 
here  imposed:  Larkin  v.  Hnnis, 
36-93;  Patterson  V,  Fat7.  43-142. 

The  obstruction  of  a  highway  pun- 
ishable as  a  nuisance^  see  §  4089. 


Sec.  994.  The  supervisor  shall  keep  the  highway  in  as  good 
condition  as  the  funds  at  his  disposal  will  permit,  and  shall  place 
guide-boards  at  cross-roads  and  at  the  forks  of  the  highways  in 
w??ept"iii^od  ^^^  district;  said  boards  to  be  made  out  of  good  timber,  the  same 
condition:  to  be  well  painted  and  lettered,  and  placed  upon  good  substantial 
hard  wood  posts,  to  be  set  four  feet  in  and  to  be  at  least  eight  feet 
above  ground. 

Sec.  995.  The  supervisor  of  highways,  when  notified  in  writ- 
ing that  any  Canada  thistles  are  growing  upon  any  vacant  or 
non-resident  lands  or  lots  within  his  district,  the  owner,  agent,  or 
lessee  of  which  is  unknown,  shall  cause  the  same  to  be  destroyed 
and  make  return  in  writing  to  the  board  of  supervisors  of  his 
county,  with  a  bill  for  his  expenses  or  charges   therefor,  which 


}«ign  boards, 
li.  <}  IHJ7. 
C.  ^51.  t  577. 
y.  G.  A.  eh.  96, 


Canada  this- 
tles. 
14  Q.  A.  ch.  66. 
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shall  be  audited  aud  allowed  by  said  board  and  paid  from  the 
county  fund ;  and  the  amount  so  paid  shall  be  entered  up  and 
levied  against  the  lands  or  lots  on  which  said  thistles  have  been 
destroyed,  and  collected  by  the  county  treasurer  the  same  as  other 
taxes  and  returned  po  the  county  fund. 

Supervisors  or  persons  owning  or  I  thistles  to  blosaoiL  or  mature,  punish- 
occupying    land,    allowing    Canada  |  ed,  see  §  4062. 

• 

Sec.  996.     The  supervisors  are  required  to  meet  the  township 
trustees  at  their  meeting  on  the  first  Monday  in  October  in  each  Supervisors 
year,  at  which  time  there  shall  be  a  settlement  of  the  accounts  of  J^uAe^)'^ 
such  supervisors  connected  with  the  highway  fund,  for  putting  up  R.^ina 
guide-boards  and  for  any  other  services;  and  after  payment  of  the         '^  '    '*"* 
supervisors,  the  trustees  shall  order  such  distribution  of  the  fund 
in  the  hands  of  the  township  clerk,  as  they  may  deem  expedient 
for  highway  purposes,  and  the  clerk  shall  pay  the  same  out  as  or- 
dered by  the  trustees. 

urer  as  taxes  collected  by  the  latter, 


TLe  fund  here  referred  to  is  the 
balance  of  the  geneml  fund  provided 
by  the  trustees  under  §  970.  and  does 
not  iuclnde  moneys  coming  into  the 
clerk's  hands  from  the  county  treas- 


except  so  far  as  such  moneys  properly 
belong  to  the  general  fund:  Mender' 
son  V,  Simpson^  45-519. 


Sec.  997.     Should  there  be  no  money  in  the  treasury  on  final 
settlement  of  the   supervisors  with   the    trustees,    said  trustees  Whennoftinds. 
shall  order  the  township  clerk  to  issue  orders  for  the  amount  due  ?»med.^  " 
the  supervisors.     The  orders  bo  issued  shall  be  numbered  with  ^""®' 2^ 
the  number  of  the  district  to  which  they  belonged,  and  shall  be 
received  the  same  as  money  in  the  payment  of  highway  tax  in  the 
district  to  which  they  are  issued. 


Such  orders  are  payable  in  money 
out  of  the  general  township  fund.  If 
such  fund  is  not  sufficient,  the  trustees 
may  be  compelled  to  levy  a  tax  for 
their  payment.  The  provision  that 
they  are    receivable   in  payment  of 


highway  tax  is  merely  an  additional 
method  of  payment,  and  the  super- 
visors cannot  be  compelled  to  secure 
payment  in  that  way:  2'obin  v. 
Township  of  Emmctshurg^  52- 
81, 


Sec.  998.     Any  supervisor  failing  or  neglecting  to  perform  the 
duties  required  by  this  chapter,  shall  forfeit  and  pay  for  the  use  Neglect  to  per- 
of  the  highway  fund  of  his  district  the  sum  often   dollars  ;  the  ^{^  ^"t>"  p*-"- 
township  clerk  shall,  in  case  of  such  failure  or  neglect,  commence  ?J  ?^v  ca^i 
suit  in  his  name  for  the  collection  of  the  same,  before  any  justice  *^  •    •» 

of  the  peace  within  the  proper  township. 

Sec.  999.     Where  any  owner  or  occupant  of  land  adjoining  or 
abutting  upon  any  highway  may  desire  to  plant  a  hedge  up';n  the  Hedges  may  be 
line  of  the  same,  he  shall  be  allowed  to  build  his  fence  upon  such  fighvvfty" 
highway;  but  he  shall  not  build   the  fence  more  than   five  feet  ^  ^- -^^  <^^  ^i- 
within  the  outer  line  of  said  highway,  and  said  fence  may  be  built 
on  both  sides  of  all  highways  of  fifty  feet  or  more  in  width  at  the 
same  time.     Such  owner  or  occupant  shall  not  be  allowed  to  occu- 
py such  highway  as  aforesaid  for  more  than  ten  years,  and  not 
more  than  six  months  before  such  hedge  shall  be  planted,   and 
at  the  expiration  of  such  time  he  shall  remove  such  fence  upon  the 
order   of  the  supervisor  of  the  district  where  such  highway  is 
situated. 
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Sec.  1000.     Persons  meeting  each  other  on  the  publio  highways, 

Persons   mee^  shall  give  one-half  of  the  same  by  turning  to  the  right.     All  per- 

h|^>t:  penalty,  sons  failing  to  observe  the  provisions  of  this  section  shall  be  liable 

R.  8  yo8.  ^  pj^y  jjji  damages  resulting  therefrom,  together  with  a  fine,  not 

exceeding  five  dollars,  which  fine  shall  be  appropriated  to  repairing 

the  highways  in  the  district  where  the  violation  occurred;  but  no 

prosecution  shall  be  instituted  except  on  complaint  of  the  per&on 

wronged. 


GHAPTEE   3. 

OF   FERRIES   AND    BRIDGES. 
BRIDGES. 

Section  1001.  Bridges  erected  or  maintained  by  the  public. 
Public: part  constitute  parts  of  the  highway,  and  must  not  be  less  than  sixteen 
nf^"^      feet  in  width. 

Bridges  ai*e  part  of  the  highway  ; 
Brown  v.  Jefferson  Co  ,  16-389;  and 
are  therefore  under  the  genei-al  super- 
vision of  the  board  of  supervisors, 
under  §  920.  They  cannot  be  com- 
pelled by  mandamus  to  build:  The 
State  r.  Morris,  48-192.  As  to  lia- 
bility of  county  for  defects  in  county 
bridges,  &c.,  see  notes  to  §  803,  ^  18. 


The  act  of  a  board  of  supervisors 
in  contracting  for  a  bridge  of  less 
than  the  statutory  width,  though  er- 
roneous is  not  void,  and  such  error 
will  not  defeat  a  recovery  by  the  other 
parties  to  the  contract,  in  an  action 
thereon:  Mallory  v,  Montgcmery  Co., 
48-^1. 


Sec.  1002.  Any  person  riding  or  driving  faster  than  a  walk 
Penalty  for  fast  across  any  bridge  maintained  at  the  public  charge,  shall  be  sub- 
R^Ji^  ^^^^'  J®^^  ^^  P^y  *^^  following  penalties  :  When  the  bridge  is  twenty- 
!)  g:  A.  ch.  112,  five  feet  in  length,  and  does  not  exceed  one  hundred,  the  sum  of 
^  '•  one  dollar  for  each  offense  ;  when   it   is  over   one  hundred,  and 

does  not  exceed  two  hundred  feet  in  length,  the  sum  of  three  dol- 
lars for  each  oifense  ;  where  it  is  over  two  hundred,  and  does  not 
exceed  three  hundred  feet  in  length,  the  sum  of  five  dollars  for 
each  offense  ;  and  the  further  additional  sum  of  one  dollar  for 
each  offense  for  every  hundred  feet  in  length  in  excess  of  three 
hundred,  to  be  recovered  by  civil  action  in  the  name  and  for  the 
county  in  which  the  bridge  is  situated.  If  the  bridge  is  situated 
in  more  than  one  county  the  action  is  maintainable  in  or  by  either. 

TOLL   BBIDGBS. 

Sec.  1003.     The  board  of  supervisors  may  grant  licenses  for 

n(jw  cKtab.       the  erection    of  toll  bridges   across  any  water   courses  or  other 

n*g  12'u  obstruction  which  justifies  the  establishment  of  such  bridge,  and 

c.  ^i.yrJS,       which  calls  for  an  expenditure  that  cannot  be  met  without  serious 

inconvenience  to  the  revenues  of  the  county.     In  granting  such 

licenses,  preference  shall  be  given  to  the  owner  of  the  land  on 

which  the  bridge  is  proposed  to  be  located,  if  he  applies  for  the 

privilege,  and  is,  in  other  respects,  a  competent  person  to  erect 

such  bridge. 
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Sec.  1004.     When  any  corporation  or  individual  shall    obtain  Supervisors 
from  the  board  of  supervisors,  license  for  the  construction  of  a  right  of  wuy 
toll-bridge  across  any  of  the  streams  of  this  state,  such   corpora-  l^i^'^t'^^'  ^^** 
tion  or    individual   may  take  an<l  appropriate  so  much    private 
property  as  shall  be  necessary  for  a  ri^bt  of  way  therefor  and  all 
approaches  thereto,  in  such  width  as  such  corporation  or  individual 
may  desire,  not  exceeding  sixty  feet. 

Sec.  1005.  If  the  owner  of  the  property  over  which  such  way  Damages 
extends  shall  refuse  to  grant  the  same,  ana  the  damages  therefor  sS^ik 
cannot  be  settled  by  agreement,  all  damages  which  the  owner,  or 
any  person  having  an  interest  in  or  improvement  upon  the  prop- 
erty to  be  taken,  will  sustain  by  reason  of  the  appropriation  of 
such  property,  shall  be  assessed,  and  the  right  of  way  taken  on 
the  application  of  either  party  under  the  provisions  of  chapter 
three,  of  title  ten,  of  this  code. 

Sec.  1006.     Where  the  extremities  of  the  bridge  lie  in  different  ^vher©  extrcm- 
counties,  a  license  must  be  procured  from  each  of  such  counties,  ferent*^coumiw 
and  if  different  rates  of  toll  are  fixed  by  the  different  boards  of  r"?^- 
supervisors,  each  has  power  to  fix  the  rates  of  travel  which  is  going  c'  '5i,  g  728. 
from  its  own  county.     A  similar  principle  shall  be  observed  where 
only  one  of  the  extremities  of  the  bridge  is  within  this  state. 

Sec.  1007.     Such  licenses  may  be  granted  to  continue  for  any  peHod  for 
period  not  exceeding  fifty  years,  and  the  rate  oTf  toll  may  be  fixed,  granted  ^^^"'^ 
m  the  first  instance,  in  such  a  manner  as  to  be  unalterable  within  R.g  1217. 
any  stipulated  period  not  exceeding  ten  years;  after  that  time  it  ^•'^^•2"-*^- 
shall  be  under  the  control  of  the  board  of  supervisors. 

Sec.  1008.     The  board  of  supervisors  is  also  authorized  to  stip-  otherbridget 
ulate  in  the  license,  that  no  other  bridge  or  ferry  shall  be  permit-  r!|*i218*' 
ted  across  the  same  obstruction  within  any  distance  not  exceeding  ^-  '^^»  i  '^^• 
two   miles  of  such  bridge,  and  for  a  period  not  exceeding  ten 
years;  any  violation  of  the  terms  of  such  stipulation  is  a  nuisance, 
and  he  who  causes  it  is  guilty  of  a  misdemeanor. 

Sec.  1009.     When  it  is  made  to  appear  to  the  board  of  super-  Failure  of  drirv 
visors,  after  ten  days  notice  to  the  person   licensed,  that  he  fails  Sii^^-'-oj 
substantially  to  perform  his  duties  according  to  law,  the  board    '     '^'   " 
may  revoke  his  license. 

Sec.  1010.     All  toll  bridges  must  be  so  regulated  as  to  allow  Day  or  night; 
persons  to  pass  at  any  hour  of  the  night  or  day,  but  the  board  of  rj  ^^^ 
supervisors  may,  in  its  discretion,  in  fixing  the  rates  of  toll,  per-  c. '5i,g7ii, 
mit  a  greater  amount  to  be  collected  during  certain  hours  of  the 
night  time. 


FERRIES. 


Sec.  1011.  The  board  of  supervisors  has  power  to  grant  such  License: 
ferry  licenses  as  may  be  needed  within  its  county,  for  a  period  not  ^mnt.  ^ 
exceeding  ten  years.  cIiTti'' 


power  \c 


The  rights  of  a  riparian  owner,  at 
common  law  and  under  the  statute, 
in  relation  to  a  ferry  franchise,  dis- 
cussed, and  held  that  a  stranger  has 
no  right  to  land  ferry  boats  upon  the 
soil  of  such  owner,  nor  can  he  use  a 
highway  laid  out  across  the  land  of 
such  owner,  without  compensation  to 


him.  Prosser  v.  Wapello  Co,,  18-327; 
Froaser  v.  Davia^  id.  867. 

A  ferrv  franchise  is  not  lost  by  the 
death  of'  the  party  to  whom  it  is 
granted,  but  passes  to  his  personal 
representatives.  LippencoU  r.  Allan* 
der,  27-460. 
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Sec.  1012.  The  board  may  prescribe  the  rates  of  femap^e,  as 
fi^^fTif'ho*^^  ^®^^  ^  ^^®  hours  of  the  day  or  night  during  which  the  ferry  must 
R  J 1201.  ^^  be  attended,  both  of  which  may,  from  time  to  time,  be  changed  at 
c,  '51, 1 713.       ^jjg  discretion  of  the  board. 

Sec.  1013.  In  granting  a  ferry  license,  the  board  of  supervi- 
Extcnt  of  priv-  sors  has  power  to  make  the  privilege  granted  exclusive,  for  a  dis- 
H^Ti'2^'  tance  not  exceeding  one  mile  in  either  direction  from  said  ferry, 

c. '51, 1 711  in  which  case  no  person  shall  keep  a  public  ferry  within  the  pre- 
scribed distance,  unless,  after  twenty  days'  notice  to  the  person 
who  has  obtained  such  privilege,  it  is  made  to  appear  to  the 
board  that  the  public  good  requires  both  ferries,  and  a  new  license 
is  issued  for  the  second  ferry  accordingly.  The  notice  herein  re- 
quired must  be  served  personally  on  the  owner,  or  on  the  person 
in  charge  of  the  ferry  boat. 

Grant«  of  exclusive  ferry  licenses, 
even  oyer  navigable  streams,  as  the 
Mississippi  river,  are  upheld  on 
grounds  of  public  necessity  or  advau- 

Sec.  1014.     In   granting  a  ferry   license,  preference  must  be 

Preference:  to  given  to  the  keeper  of  a  previous  ferry  at  the  same  point,  and  if 

R*2^i2oi^^^^'     it  be  a  new  ferry,  preference  shall  be  given  to  the  owner  of  the 

c.  51,2  715.        land;  but  if  there  is  no  such,  or  if,  after  giving  the  stime  notice 

as  is  required  by  the  last  section,  he  fails  to  make  application  for 

such  license,  or  if,  in  the  opinion  of  the  board,  he  is  an  improper 

person  to  receive  the  same,  it  may  be  conferred  on  any  other 

proper  applicant. 

Sec.  1015.  Where  the  opposite  shores  of  the  stream  are  in 
pppwitc  shores  different  counties,  a  license  from  either  is  sufficient,  and  the  board 
eountS"  of  supervisors  first  exercising  jurisdiction  by  granting  a  license, 
c  01^716        retains  that  jurisdiction  during  the  term  of  such  license. 

Sec.  1016.  Where  but  one  side  of  a  river  is  within  this  state. 
One  shore  the  board  of  supervisors  possesses  the  same  power,  so  far  as  the 
rtttte.  shore  of  this  state  is  concerned,  as  though  the  river  lay  wholly 

c  liTn?        within  this  state. 


tajfe:  Burlington,  dbc,^  Ferrtf  Co,  r. 
Davis.  48-133:  Jones  v.  Fanning ^ 
Mor.  348. 


In  such  case  the  grant  of  a  fran- 
chise gives  no  rights  beyond  the  lim- 
its of  tbe  state:     Weld  v.  Chapman, 


2-524;    Burlington,  drc,  Ferry  Co, 
V,  Davis,  48-133. 


Sec.  1017.     The  board  of  supervisors,  upon  being  satisfied  that 

License  not  to  the  requirements  of  this  chapter  have  been  complied  with,  and 

boiTus^nied.     ^^^^  *  ferry  is  needed  at  such  place,  and  that  the  applicant  is  a 

c' '^1^719  suitable  person  to  keep  it,  must  grant  the  license,  which,  how- 

'  ** '     *         ever,  shall  not  issue  until  the  applicant  files  a  bond,  with  sureties 

to  be  approved  by  the  board  or  auditor,  in  a  penalty  not  less  than 

one  hundred  dollars,  with   the    condition   that  he  will    keep  the 

firry  in  proper  condition  for  ferrying,  and  attend  the  same  at  all 

times  fixed  by  the  board  for  running  the  same,  that  he  will  neither 

demand  nor  take  any  illegal   tolls,  and  that  he  will  perform  all 

other  duties  which  are,  or  may  be  enjoined  on  him  by  law,  which 

bond  shall  be  filed  in  the  county  auditor's  office. 

Sec.  1018.  Every  ferryman  must  transport  the  public  expresses 
U.|.  expreM  of  the  United  States  and  of  this  state,  and  also  the  United  States 
R.  1 1209.  mail,  at  any  hour  of  the  day  or  night. 

"    '^  A  public  ferryman  is  a  common  land  liabilities  of  such:    SlUnmer  p. 

carrier  and  charged  with  the  duties  |  Merry,  23-90. 
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PROVISIONS  APPLICABLE  TO  BOTH  FERRIES  AND  TOLL  BRIDGES. 

Sec.  1019.     All  licenses  for  ferries  and  toll  bridges  must  be  ^d^e^^T' 
entered  upon  the  records  of  the  board  of  supervisors,  and  shall  R.  iim 
contain  the  rates  of  toll  allowed.  ^'     '  ^  '^^* 

Sec.  1020.     The  rates  of  toll  must  be  conspicuously  posted  up  Rates  of  toil: 
at  each  extremity  of  the  bridge,  or  on  the  boat,  door  of  the  ferry  r.  ^I'lm,  i'2:i\\. 
house,  or  some  other  conspicuous  place  near  the  ferry.  ^32  ^^'  ^  ^  ^~ 

Sec.  1021.     The  failure  to  have  such  list  posted  up  as  aforesaid,  Failure  to  post 
justifies  any   person    in   refusing  the  payment  of  tolls,  and  where  ^"|  1211^1220. 
such  failure  is  habitual,  the  proprietor  of  the  bridge  or  ferry  is  iL,^^^'  ^  ^  ^'*^^' 
liable  to  pay  twenty- five  dollars,  and  the  action  therefor  may  be 
brought  in  the  name  of  the  county  against  such  proprietor,  or  on 
the  bond  of  the  proprietor  of  the  ferry;  the  amount  recovered  in 
either  case  to  be  paid  into  the  county  treasury. 

Sec.  1022.     Before  a  license  can  be  granted  for  either  a  bridge  J^^jjjn  t*cfbe^" 
or  ferry,  notice  of  the    intended  application   therefor  must  be  pt^sted  i»efore 
posted  up  in  at  least  three  public  places  on  each  side  of  the  river,  eenSe!'^*^  ^* 
if  both  are  within  the  state,  a  Ad  in  the  township  and  neighbor- R.Hi20<i.  1219. 
hood  in  which  the  proposed  bridge  or  ferry  is  to  be  erected  or    '    '^^'    •'   • 
kept,  at  least  twenty  days  prior  to  the  making  of  such  application. 

Skc.  1023.     The  taking  of  illegal  toll  by  the  grantees  of  any  Penalty  for tak- 
of  the  licenses  herein  contemplated,  subjects  the  offender  to  the  r *^j  1^*^"*  *^^* 
penalty  of  twenty-five  dollars  for  every  such  offense,  to  be  recov-  c. '61,1748. 
ered  by  suit  on  the  bond  of  such  licensee,  or  against  him  individ- 
ually, by  the  person  who  paid  the  illegal  toll  for  his  own  benefit, 
or  he  may  bring  suit  in  the  name  of  the  county,  in  which  case  the 
proceeds  shall  go  into  the  county  treasury. 

Sec.  ]024.    A  failure  in  other  respects  to  comply  substantially  Forfeiture, 
with  the  terms  fixed  by  the   board,  works  a,   forfeiture  of  any  of  c.' 'M,  g  749. 
the  licenses  herein   authorized,  and  also  subjects  the  party  guilty 
of  such  failure  to  damages  for  all  the  injury  resulting  therefrom, 
for  which  he  is  liable  on  his  bond. 

Sec.  1025.     Any  person  who   refuses  to  pay  the  regular  tolls  Rei\i«»i  to  pay 
established  and  posted  up  in  accordance  with  the  provisions  of  r.  jV2Ss!""^'^ 
this  chapter,  or  who  shall  run  through  or  pass  around  the  toll  gates  ^•^^'  ^''^• 
with  a  view  of  avoiding  the  payment  of  just  tolls  or  dues,  forfeits 
the  sum  of  five  dollars  for  every  offense,  which,  together  with  costs 
of  suit,  may  be  recovered  by  the  person  entitled  to  such  toll  by 
civil  action  ;  but  nothing  herein  contained  shall  prevent  a  person 
from  fording  a  stream  across  which  a  toll  bridge  or  ferry  has  been 
constructed. 

Sec.  1026.     The  proprietor  of  any  bridge  or  ferry  authorized  {{"jj^^^^ 


by  this  chapter,  may  establish  rules  for  the  regulation  of  passen-  R.^1239. 
gors,  travelers,  teams,  and  freight  passing  or  traveling  thereon,  ^' ^^'^^^^* 
and  may  enforce  those  rules  by  )>enaities,  not  exceeding  five  dol- 
lars for  any  one  offense,  which  penalties  may  be  recovered  by  civil 
action  in  the  name  of  the  proprietor  aforesaid;  but  such  rules 
must  be  published  by  being  conspicuously  posted  up  before  they 
can  be  thus  enforced. 

Sec.  1027.     Any  of  the  franchises  contemplated  in  this  chapter  Franchise  sold. 
are  subject  to  execution,  and  shall  be  sold  as  personal  property,  c*|i^752. 
and  be  subject  to  the  same  rights  and  consequences,  except  that 
the  purchaser  may  take  immediate  possession  of  the  property. 
17 
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tablished. 
K.  S  1245. 
C.  '^1,  g  757. 


Sec.  1028.  The  sale  of  any  such  franchise  carries  with  it  all 
What  goes  with  the  material,  implements,  rights  of  way,  and  works  of  whatever 
K.  ?  1241.  kind,  necessary  lor  or  ordinarily  used  in  the  exercise  of  such  fian- 

c.  '51,  ^  753.        cliise. 

Sec.  1029.  Nothing  in  this  chapter  contained  shall  be  so  con- 
rree  ferry  es-  strued  as  to  prevent  any  person,  city,  incorporated  town,  or  vill;ig(% 
from  establishing  a  free  ferry  at  any  point  where  a  license  to  keep 
a  ferry  has  been  granted  under  the  provisions  of  this  chapt<3r; 
provided^  that  where  said  free  ferry  is  established,  said  person  or 
company  shall  pay  a  reasonable  compensation  to  the  persons  owning 
said  ferry  for  all  boats,  ropes,  and  other  material,  if  the  same  be 
fit  for  use;  and  when  said  free  ferry  is  established  at  a  point  at  or 
near  where  a  license  has  been  granted  to  an  individual,  such  indi- 
vidual shall  be  exonerated  from  any  further  obligation  in  relation 
to  the  ferry.  Bond  and  security  shall  be  given  m  like  manner  by 
the  person  or  company  establishing  the  free  ferry  as  required  in 
this  chapter. 

Sec.  1030.  Nothing  in  this  chapter  shall  be  so  construed  as 
Mill  owners,  to  prevent  owners  of  mills  from  crossing  themselves  or  customers 
c:li?f758.       free  of  charge. 


RAILWAY  AND  TOLL  BRIDGES. 


>5uper\'isor8  to 
control  loca- 
tion. 

II >  G.  A.  ch.  130, 
^§1,2.4. 


man  to  be  ap- 
l»roved. 
>arae,  'i  3. 


For  teams  and 
passengers: 
toll  for. 
«ame,  1 6. 


Ferry  estab- 
lished, 
ijame,  g  7. 


Navigation. 
Same,  g  IL 


Bonds  and 
.Htock  Lssued. 
Same,  g  5. 


Sec.  1031.  Any  railway  or  bridge  company  that  now  is,  or 
hereafter  may  be,  incorporated  in  pursuance  of  the  laws  of  this 
state,  or  of  the  states  of  Wisconsin,  Illinois,  Kansas,  Nebraska  or 
Dakota,  is  authorized  to  construct  a  railway  bridge  across  the 
Mississippi,  Missouri  or  Big  Sioux  rivers,  connecting  with  the 
eastern  or  western  terminus,  as  the  case  may  be,  of  any  railway 
abutting  on  the  Iowa  bank  of  either  of  said  rivers,  at  such  place 
as  shall  be  designated  therefor  by  the  board  of  supervisors  of  the 
county  wherein  such  abutting  is  to  be  made  and  extending  toward 
a  point  on  the  opposite  bank  that  may  be  selected  by  such  com- 
pany. 

Sec.  1032.  No  bridge  shall  be  built  under  the  provisions  of 
the  preceding  section,  until  the  plan  thereof  has  been  submitted 
to  and  approved  by  the  board  of  supervisors  of  the  county  in  which 
the  bridge  is  to  be  partly  located. 

Sec.  1033.  Any  such  company  may,  with  the  consent  of  said 
board  of  supervisors,  construct  such  bridge  with  suitable  highways 
and  foot  ways  for  teams  and  foot  passengers,  and  charge  such  rates 
of  toll  therefor  as  may  be  approved  by  said  board. 

Sec.  1034.  Any  such  company  may  establish  a  ferry  across 
said  rivers  at  or  near  the  termini  of  its  road,  for  the  sole  purpose 
of  crossing  the  freight  and  passerigers  of  such  highway,  until  the 
bridge  is  ready  for  use. 

Sec.  1035.  No  bridge  erected  under  the  provisions  of  this 
chapter  shall  be  so  located  or  constructed  as  to  unnecessarily 
impede,  injure,  or  obstruct  the  navigation  of  said  rivers. 

Sec.  1036.  Any  such  company  may  issue  its  bonds  or  obliga- 
tions for  an  amount  not  exceeding  the  cost  of  such  bridge,  and  of 
its  road  in  the  state,  and  may  secure  the  payment  thereof  by  a 
mortgage  on  the  same,  and  may  issue  certificates  of  common  and 
preferred  stock;  the  preferred  stock  to  be  issued  only  on  condition 
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that  the  holders  of  the  common  stock  give  their  written  consent 
thereto. 

Sec.  1037.     Each  company  acting  under  the  provisions  of  this  Resident  direc 
chapter  shall  elect  at  least  one  director,  who  shall  be  a  citizen  of  seized  on. 
and  reside  in  the  state  of  Iowa,  and  such  company  shall  be  liable  s»"^e,gg«.9. 
to  be  sued  in  any  court  of  competent  jurisdiction  in  this  state,  and 
service  of  the  original  notice  on  said  resident  director  shall  be 
sufficient  notice  to  the  company  of  the  pendency  of  the  action. 

[Fifteenth  General  Assembly,  Chapter  5.] 
Sec.  1.    All  cities  situate  on  any  river  in  the  state,  whether  ^oS^S^with 
organized  and  existing  under  special  charter  or  by  general  law,  ownereor 
and  from  which  to  the  opposite  shore  of  any  of  said  rivers  a  bridge  of^i^mc/^^  ^^ 
has  been  or  may  be  constructed  by  any  railroad  or  other  private 
company,  corporation,  or  person,  shall  have  power  to  contract,  with 
the  company,  corporation,  or  person  owning  such  bridge,  for  the 
use  of  the  same  as  a  public  highway,  jointly  with  any  company, 
corporation,  or  person  having  or  desiring  the  right  to  use  the  same 
for  the  passage  of  cars  propelled  by  steam,  or  otherwise,  and  in 
such  contract  may  have  the  right  to  assume  sole  liability  for  dam-  May  assume 
age  to  persons  or  property  by  reason  of  their  being  on  any  part  of  said  damage  to  pot- 
bridge  or  on  an  approach  to  either  end  thereof  caused  by  the  run-  sons  uud  prop- 
ning  of  cars  or  locomotives  by  any  corporation,  company,  or  person  ^^' 
entitled  to  use  said  bridge,  whether  such  damage  results  from  the 
negligence  of  the  persons  engaged  in  running  said  cars  or  locomo- 
tives or  otherwise;  and  to  indemnify  and  save  harmless  the  owners 
of  said  bridge,  and  any  or  all  corporations,  companies,  or  persons 
entitled  to  use  the  same,  from  alMiability  for  damage  so  caused; 
and  said  city   may   thereafter   manage   and   control  said  bridge  May  control 
either  as  a  free  or  a  toll  bridge,  and  prescribe  suph  rates  of  toll  *^^  bridges. 
as   to   it  from  time   to   time   shall   seem   proper,  and  make  all 
necessary  police  regulations  for  the  government  of  said  bridge. 
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TITLE    VIII. 


OF  THE  MILITIA. 


OH  APTEE  1. 


WTio  constl- 

lute. 

Ck)n8t  Art  6,21. 


Exemptions. 


Assessors  to 
return  list. 


List  corrected. 


'overnor  to 


Same. 


[This  chapter  (Sees.  1038  to  1057),  after  being  amended  by  16th,  G.  A.,  ch. 
66,  was  repealed  by  17th  G.  A  ,  ch.  125,  and  a  substitute  enacted,  which  was 
in  turn  repealed  by  the  following  act.] 

[Eighteenth  General  Assembly,  Chapter  74.] 

Section  1.  All  able-bodied  male  citizens  of  the  state,  between  the 
ages  of  eighteen  and  forty-five  years,  who  are  not  exempted  from 
military  duty  according  to  the  laws  of  the  United  States,  shall 
constitute  the  military  force  of  this  state  ;  provided^  that  all  per- 
sons who  have  served  in  the  United  States  service  and  have  been 
honorably  discharged  therefrom,  are  exempt  from  duty  under  the 
military  laws  of  the  state  ;  but  nothing  herein  contained  shall  be 
construed  to  prohibit  any  person  from  becoming  a  member  of  any 
military  organization,  or  holding  any  office  in  the  militia  of  this 
state. 

Sec.  2.  Assessors  in  each  township  are  required  to  make  and 
return  to  the  county  auditor  of  their  respective  counties,  at  the 
time  of  making  the  annual  assessment,  a  correct  list  of  persons 
subject  to  military  duty,  which  list  may  be  revised  and  corrected 
by  the  board  of  supervisors,  and  the  county  auditor  shall,  in  the 
month  of  June  in  each  even  numbered  year,  or  at  such  other  time 
as  the  governor  may  direct,  certify  to  the  adjutant-general  a  true 
copy  of  said  list,  and  in  each  odd  numbered  year  he  shall  certify 
to  the  number  of  names  on  said  list. 

Sec.  3.  When  a  requisition  shall  be  made  by  the  president  of 
the  United  States  for  troops,  the  governor,  as  commander-in-chiof, 
shall,  by  his  proclamation,  order  out  lor  active  service  the  militia 
of  the  state,  or  such  portion  thereof  as  may  be  necessary,  desig- 
nating the  same  by  draft,  if,  a  sufficient  number  shall  not  volun- 
teer, and  may  organize  the  same,  and  commission  officers  therefor; 
and  when  so  ordered  out  for  service,  the  militia  shall  be  subject 
to  like  regulations,  and  receive  from  the  state  like  compensation 
and  subsistence,  as  are  prescribed  by  law  for  the  army  of  the 
United  States. 

Sec.  4.  The  commander-in-chief  shall  have  power,  in  case  of 
insurrection,  invasion  or  breaches  of  the  peace,  or  imminent  danger 
thereof,  to  order  into  the  service  of  the  state  such  of  its  militarv 
force  as  he  may  deem  proper,  and  und^r  the  command  of  sucn 
officers  as  he  shall  designate. 
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Sec.  5.  In  case  of  any  breach  of  the  peace,  tumult,  riot,  or  Sheriff  mnv 
resistance  to  process  of  this  state,  or  imminent  danger  thereof,  it  SJml^iitia. 
shall  be  lawful  for  the  sheriff  of  any  county  to  call  for  aid  upon 
the  commandant  of  any  military  force  within  his  county,  imme- 
diately notifying  the  govenior  ot  such  action;  and  it  shall  be  the 
duty  of  the  commandant  upon  whom  such  call  is  mtide,  to  order 
out  in  aid  of  the  civil  authorities  the  military  force,  or  any  part 
thereof,  under  his  command. 

Skc.  G.     The  command  of  any  force  called  into  service  under  Command. 
sections  four  and  five  shall  devolve  upon  the  senior  officer  of  such 
force,  unless  otherwise  specially  ordered  by  the  commander-in- 
chief. 

Sec.  7.     The  military  forces  of  this  state,  when  in  the  actual  ser-  Compcnsaticn. 
vice  of  the  state  in  time  of  insurrection,  invasion,  or  immediate 
danger  thereof,  shall,  during  their  time  of  service,  be  paid,  by  an 
appropriation  especially  made  therefor,  the  following  sums  each 
for  every  day  actually  on  duty: 

To  each  general,  field  and  staff  officer $4.00 

To  every  other  commissioned  officer 2.50 

To  every  non-commissioned  staff  officer » 2.00 

To  every  other  enlisted  man 1.50 

Sec.  8.  All  officers  and  soldiers,  while  on  duty  or  assembled  ^^^ 
therefor  pursuant  to  the  order  of  any  sheriff  of  any  county  in  eases 
of  riot,  tumult,  breach  of  peace,  or  whenever  called  upon  to  aid 
the  civil  authorities,  shall  receive  the  same  compensation  as  pro- 
vided for  in  section  seven,  and  such  compensation  shall  be  audited, 
allowed,  and  paid  by  the  supervisors  of  the  county  where  such 
service  is  rendered,  and  shall  be  a  portion  of  the  county  charges 
of  said  county,  to  be  levied  and  raised  as  other  county  charges  are 
levied  and  raised. 

Sec.  9.     The  active  militia  shall  be  designated  "  The  Iowa  Na-  lowa  Notional 
tional  Guard,"  and  shall  consist  of  nine  regiments  of  infantry,  and  ^*^*^ 
shall  be  recruited  by  volunteer  enlistments. 

Sec.  10.  The  entire  state  shall  be  composed  of  not  more  than  Brigades, 
two  brigades,  to  be  commanded  by  two  brigadier-generals.  The 
commander-in-chief  shall  assign  all  regiments,  battalions  and 
companies  to  such  brigades  as  he  shall  think  proper.  All  enlist- 
ments therein  shall  be  for  five  years,  and  made  by  signing  enlist-  Enlistments. 
ment  papers  prescribed  by  the  adjutant-general,  and  taking  the 
following  oath  or  affirmation,  which  may  be  administered  by  the 
enlisting  officer,  to-wit: 

"  You  do  solemnly  swear  (or  affirm)  that  you  will  bear  true  al-  ^*^ 
legiance  to,  and  that  you  will  support  the  constitution  of  the 
United  States  and  the  state  of  Iowa,  and  that  you  will  serve 
the  State  of  Iowa  faithfully  in  its  military  service  for  the 
term  of  five  years,  unless  sooner  discharged  or  you  cease 
to  become  a  citizen  thereof ;  that  you  will  obey  the  ordej 
of  the  commander-in-chief  and  such  officers  as  may  be  placed 
over  you,  and  the  laws  governing  the  military  forces  of  Iowa — 
so  help  you  God." 

Sec.  11.     The  staff  of  commander-in-chief  shall  consist  of  an  staff  of  com- 
adjutant-general,  an  inspector-general,  a  quartermaster-general,  a  ^i"f?®dutic8. 
commissary-general,  and  surgeon -gen  era  I,  and  such  other  officers 
as  he  may  think  proper  to  appoint.     The  adjutant-general  shall 
rank  as  a  major-general.     He  shall  issue  and  transmit  all  orders 
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of  the  commander-in-chief,  with  reference  to  the  militia  or  mili- 
tary organizations  of  the  state,  and  shall  keep  a  record  of  all 
officers  commissioned  by  the  governor,  and  of  all  general  and 
special  orders  and  regulations,  and  of  all  such  matters  as  pertain 
to  the  organization  of  the  state  militia  and  the  duties  of  an  adju- 
tant-general; and,  except  in  times  of  war  or  public  danger,  he 
shall  perform  the  duties  of  quartermaster-general,  as  required  by 
law,  without  additional  compensation  therefor.  He  shall  have 
charge  of  the  state  arsenal  and  grounds,  and  shall  receive  and 
issue  all  ordinance  stores  and  camp  equipage  on  order  of  the 
commander-in-chief.  He  may  appoint,  with  the  approval  of  the 
governor,  an  ordinance  sergeant,  at  a  salary  of  not  more  than  live 
hundred  dollars  per  year,  who  shall,  under  the  direction  of  the 
adjutant-general,  take  charge  of  the  state  arsenal  and  grounds, 
and  shall  aid  and  assist  him  in  the  discharge  of  his  duties.  He 
shall  furnish,  at  the  expense  of  the  state,  such  blanks  and  forms 
as  shall  be  approved  by  the  commander-in-chief.  He  shall  also, 
on  or  before  the  first  day  of  October  next  preceding  the  regular 
session  of  the  general  assembly,  and  at  such  other  times  as  the 
governor  shall  require,  make  out  a  full  and  detailed  account  of 
all  the  transactions  of  his  office,  with  the  expense  of  the  same  for 
the  preceding  two  years,  and  such  other  matters  as  shall  be  re- 
quired by  the  governor.  He  shall  reside  at  the  state  capital,  and 
shall  hold  his  office  during  the  pleasure  of  the  governor,  and  shall 
receive  for  his  services  one  thousand  five  hundred  dollars  per 
year. 

Sec.  12.  The  generals  of  brigades  shall  be  elected  by  the  of- 
Generai8,e^c- £(3ei^  and  enlisted  men  of  each  brigade  respectively,  and  shall 
oC  hold  their  office  for  five  years,  or  until  removed  by  court-martial 

or  resignation.  On  recommendation  of  brigade  commanders,  the 
governor  shall  appoint  and  commission  the  brigade  staff,  as  fol 
lows  :  Assistant-adjutant-general,  with  rank  of  lieutenant-colonel; 
assistant- inspector-general,  with  rank  of  major  ;  'surgeon,  with 
rank  of  major  ;  quartermaster,  with  rank  of  captain  ;  commissary, 
with  rank  of  captain  ;  and  two  aids-de-camp,  with  rank  of  first 
lieutenant ;  judge-advocate,  with  rank  of  major. 

Sec.  13.  A  regiment  shall  consist  of  not  less  than  eight  nor 
Rejriraents-  ^ore  than  ten  companies.  The  colonel  and  lieutenant  colonel  and 
omceraof.  '  major  of  all  regiments  shall  be  elected  as  hereinafter  provided. 
The  regimental  staff  shall  consist  of  a  surgeon,  with  rank  of  major; 
assistant  surgeon,  with  rank  of  captain;  chaplain,  with  rank  of 
captain;  adjutant,  with  rank  of  first  lieutenant;  quartermaster, 
with  rank  of  first  lieutenant;  who  shall  be  appointed  and  commis- 
sioned by  the  governor,  on  recommendation  of  the  regimental 
commander.  The  colonel  of  each  regiment  shall  appoint  by  war- 
rant, countersigned  by  the  adjutant,  a  sergeant-major,  quarter- 
master-sergeant, commissary-sergeant,  hospital-steward,  color-ser- 
geant, ordinance- sergeant,  drum-major,  fife-major,  and  one  bugler, 
who  shall  constitute  the  non-commissioned  staff.  All  field  officers 
shall  hold  their  offices  for  five  years.  The  commissions  of  all  staff 
officers  shall  expire  when  the  officer  nominating  them  or  his  suc- 
cessor shall  make  new  nominations  to  their  respective  offices,  and 
such  nominations  shall  be  confirmed  by  the  commander-in-chief. 
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Sec.  14.  The  generals  of  brigades  and  regimental  commanders,  Band, 
may  cause  to  be  organized  and  enlisted  a  band,  under  the  leader- 
ship of  the  principal  musician  of  his  commnnd,  not  to  exceed  six- 
teen in  number,  who  shall  be  subject  to  the  orders  of  such  leader, 
and  shall  be  under  the  command  of  such  brigade,  or  regimental 
commander,  and  shall  be  subject  to  the  same  regulations  as  are 
proscribed  for  other  enlisted  men. 

Sec.  15.  A  company  shall  consist  of  a  captain,  a  first  lieuten-  Company; 
ant,  a  second  lieutenant,  five  sergeants,  four  corporals,  two 
musicians,  and  not  less  than  forty  nor  more  than  sixty-four  pri- 
vates and  non-commissioned  officers.  Company  officers  shall  be 
elected  by  members  of  the  company,  and  shall  hold  their  offices 
for  five  years.  All  non-commissioned  officers  of  companies, 
on  recommendation  of  their  captains,  shall  be  appointed  by  the 
warrant  of  the  regimental  commander,  countersigned  by  the  adju- 
tant. All  elections  of  line  officers  shall  be  ordered  by  the  regimen- 
tal commander.  All  elections  of  field  and  general  officers  shall  be 
ordered  by  the  commander-in-chif^f.  The  orders  for  such  election 
shall  be  Sent  to  the  commanding  officer  of  the  company  in  which 
snid  election  is  ordered,  who  shall  in  turn  issue  his  special  order  for 
such  election,  giving  at  least  six  days'  notice  thereof,  posting  said 
order  in  three  public  places  accessible  to  the  members  of  his 
command,  and  where  practicable,  the  same  shall  be  published  in 
one  or  more  newspapers  in  the  county  where  said  company  is 
located.  All  voting  shall  be  by  ballot,  and  no  voting  by  proxy 
shall  be  legal ;  and  a  majority  of  all  votes  cast  shall  be  necessary 
to  elect.  The  senior  officer  present  at  such  election  shall  preside. 
The  returns  of  elections,  properly  attested,  shall  be  made  promptly 
within  five  days  from  the  date  of  election,  to  the  commanding  officer 
of  the  regiment,  who  shall  pr  .mptly  forward  the  result  of  said 
election  to  the  brigade  commander,  who  shall  report  the  same  to 
the  adjutant  general  of  the  state,  by  whose  approval  the  com- 
mander-in-chief will  issue  commissions  accordingly :  provided^ 
that  at  the  organization  of  a  new  company  the  election  shall  be 
conducted  under  such  regulations  as  the  adjutant-general  shall 
prescribe. 

Sec.  16.     Every  company  and  regiment  may  make  by-laws  for  By-laws, 
its  own   government    not   in    conflict  with   this  act   or    general 
orders  or  regulations,  which  shall  be  binding  upon   the  members. 

Sec.  17.  Every  officer  and  soldier  of  the  Iowa  National  Guard  Termof  ser- 
shall  be  held  to  duty  for  the  full  term  of  five  yeare,  unless  regularly  ^*^«- 
discharged  for  good  and  sufficient  cause  by  the  commandant  of 
his  regiment,  approved  by  the  commander-in-chief;  provided^  that 
said  term  of  five  years  shall  in  all  cases  commence  from  the  time 
such  officer  or  soldier  shall  have  become  an  active  member  of  any 
band,  company,  regiment,  or  brigade  organized  or  commissioned 
under  the  laws  of  this  state,  and  now  belonging  thereto.  All 
persons  serving  five  years  consecutively  in  the  national  guards 
shall,  on  application,  be  entitled  an  honorable  discharge,  exempt- 
ing them  from  military  duty  except  in  time  of  war  or  public  danger. 

oec.  18.     The   organization,   equipment,  discipline   and    mili-  Discipline. 
tary  regulations  of  the  Iowa  National  Guard  shall  strictly  con- 
form to  the  regulations  for  the  government  of  the  army  of  the 
United  States,  in  all  cases  except  as  herein  otherwise  provided, 
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and  all  orders  and  regulations  governing  troops,  not  in  conflict 
with  the  constitution  of  this  state  and  the  provisions  of  this  act, 
shall  be  binding  upon  all  the  members  of  the  Iowa  National 
Guard. 

Skc.  19.  Every  officer  and  soldier  in  the  Iowa  National  Guard 
Exemptions  of  shall  be  exempt  from  jury  duty,  from  head  or  poll  tax  of  every 
"  """  "~  o'w  description,  during  the  term  he  shall  perform  military  duty.  The 
uniforms,  arms  and  equipments  of  every  member  of  the  state 
guard  shall  be  exempted  from  all  suits,  distresses,  executions  or 
sales  for  debt  or  payment  of  taxes.  The  Iowa  National  Guard 
shall,  in  cases  except  treason,  felony  or  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  drills,  parades, 
encampments,  and  the  election  of  officers,  and  in  going  to  and 
returning  from  the  same. 

Sec.  20.  The  commandant  of  each  regiment  shall  order  month- 
ly or  semi-monthly,  day  or  evening  drills,  by  the  companies  of  his 
command,  and  the  members  thereof  shall  receive  no  compensation 
for  their  services  while  attendinor  such  drills. 

Sec.  21.  The  Iowa  National  Guard  may  parade  for  drill  not  less 
than  three  nor  more  than  five  days  annually,  by  company,  reori- 
ment  or  brigade,  as  ordered  by  the  commander-in-chief.  The 
quartermaster-general  shall  provide  transportation  to  and  from  ail 
such  parades  or  encampments.  The  commissary -general,  under 
the  direction  of  the  commander-in-chief,  shall  provide  the  subsist- 
ence for  all  forces  so  encamped,  such  subsistence  to  conform  as 
near  as  practicable  to  the  ration  prescribed  by  the  general  regula- 
tions of  the  army  of  the  United  States,  and  to  be  issued  in  kind. 

Sec.  22.  The  commanding  officer  of  any  encampment  may 
cause  those  under  his  command  to  perform  any  field  or  camp  duty 
he  shall  require,  and  may  put  under  arrest  during  such  encamp- 
ment or  parade  any  member  of  his  command  who  shall  disobey  a 
superior  officer,  or  be  guilty  of  disorderly  or  unmilitary  conduct, 
and  any  other  person  who  shall  trespass  on  the  parade  or  en- 
campment grounds,  or  in  any  way  interrupt  or  molest  the  orderly 
discharge  of  duty  by  the^members  of  his  command;  and  he  may 
prohibit  the  sale  of  all  spirituous  or  malt  liquors  within  one  mile 
of  such  encampment,  and  enforce  such  prohibition  by  force,  if  nec- 
essary; provided^  hoicever^  that  nothing  herein  contained  shall  be 
construed  to  interfere  with  the  regular  business  of  any  liquor 
dealer  whose  place  of  business  shall  be  situated  within  said  limits. 

Sec.  23.  For  the  use  of  the  Iowa  National  Guard  in  target 
practice,  the  adjutant-general  shall  issue  to  each  infantry  or  cav- 
alry company  on  the  requisition  of  the  commanding  officer  thereof, 
an  amount  not  exceeding  one  thousand  rounds  of  fixed  ammunition 
in  each  year,  and  for  the  use  of  the  artillery  he  shall  issue  in  each 
year  not  exceeding  fifty  pounds  of  powder  to  each  company. 

Sec.  24,  Upon  the  organization  of  any  company  or  regiment 
of  the  National  Guard,  on  the  requisition  of  its  commanding  offi- 
cer, and  the  approval  of  the  governor,  the  adjutant-general  shall 
issue  all  necessary  ordinance  and  ordnance  stores;  provided^  hone- 
ever^  that  when  any  arms  or  munitions  are  delivered  to  any  com- 
mander, he  shall  execute  and  deliver  to  the  adjutant-general  a 
bond,  payable  to  the  reople  of  the  state  of  Iowa,  in  sufficient 
amount,  and  with  sufficient  sureties,  to  be  approved  by  the  gov- 
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ernor,  conditioned  for  the  proper  use  of  such  arms  and  munitions, 
and  return  of  the  same,  when  requested  by  the  proper  oflBcers,  in 
good  order,  wear,  use  and  unavoidable  loss  and  datnage  excepted. . 
All  arms  shall  be  kept  at  the  company  or  regimental  armory. 

Sec.  25.     Such  inspection  of  the  Iowa  National  Guard  shall  be  inspection. 
made  as  the  commander-in-chief  may  from  time  to  time  direct. 

Sec.  26.  Any  officer  or  soldier  of  the  Iowa  National  Guard  EmW/jsiemcm 
knowingly  making  any  false  certificate,  or  false  return  of  state  ^rty'^*^  ^'^***^ 
property  in  his  hands,  or  wilfully  neglecting  or  refusing  to  apply 
all  money  drawn  from  the  state  treasury  for  the  purpose  named 
in  the  requisition  therefor,  shall  he  guilty  of  embezzlement  and 
fraud,  and  shall  be  punished  in  the  manner  as  provided  for  like 
offenses  in  the  criminal  code  of  this  state. 

Sec.  27.     The  several  regiments  of  the  Iowa  National  Guard  Uniformi 
shall  adopt  the  present  dress  uniform  of  the  army  of  the  United 
States. 

Sec.  28.     The  field,  staff  and  line  officers  of  the  Iowa  National  Same. 
Guard  shall  provide  themselves  with  the  uniform  prescribed  for 
officers  of  the  same  rank  in  the  United  States  army  within  ninety 
days  from  the  date  of  commission. 

Sec.  29.  Every  officer  or  soldier  who  shall  wilfully  neglect  to  Penalty  for 
return  to  the  armory  of  the  company,  or  place  in  charge  of  the  turn  aniis/«[c. 
commanding  officer  of  the  company  to  which  he  belongs,  any  arms, 
uniform  or  equipment,  or  portion  thereof,  belonging  to  the  state, 
within  six  days  after  being  notified  by  said  commanding  officer  to 
make  such  return,  or  to  place  the  same  in  his  charge,  shall  be  fined 
not  more  than  fifty  dollars  or  imprisoned  not  more  than  thirty 
days.  , 

Sec.  30.     Every  person  who  shall  wilfully  or  wantonly  injure  or  penalty  for  in- 

destroy  any  uniform,  arm,  equipment,  or  other  military  property  of  ^"'V^*?  <*^,^^- 
.,         ^•^,        •'■,       ^        '  1^1  !_••  I        "^^      V       "ill  posing  of  soiiic. 

the  state,  and  refuse  to  make  good  such  mjury  or  loss,  or  who  shall 

sail,  dispose  of,  secrete,  or  remove  the  same,  with  intent  to  sell  or 

dispose  thereof,  shall  be  fined  not  more  than  two  hundred  dollars, 

or  imprisoned  not  more  than  six  months,  or  both. 

Sec.  31.     Every  soldier  absent  without  leave  or  sufficient  ex-  Penalty  for  nb- 
cuse  from  any  parade,  drill  or  encampment,  shall  be  fined  two  ^Uduct.  ™^**^ 
dollars   for  each  day  of  absence  ;  and  for  any   unsoldierly  con- 
duct at  drill,  parade  or  encampment  he  may  be  fined  not  more 
than   ten   dollars,   such  fines   to   be  collected  by  civil  suit ;  and  ^^j^^^ 
all  suits  for  the  collection  of  fines  shall  be  brought  in  the  name  of 
the  state  of  Iowa,  for  the  use  of  the  company  to  which  the  soldier 
fined  belongs  ;  but  in  no  case  shall  the  state  pay  any  costs  of  such 
suits.     Nothing  herein  shall  be  construed  to  prevent  any  com- 
pany or  band  imposing  such  fines  upon  its  members  as  it  may  Fines, 
think  proper  in  its  by-laws,  which   fines  may  be  enforced  in  the 
same  manner  as  hereinbefore  provided  for  the  collection  of  fines 
for  absence  from  drill,  parade  or  encampment. 

Sec.  32.  A  judge-advocate,  with  the  rank  of  major,  shall  be  Judge-advo- 
appointed  for  each  brigade,  and  hold  office  during  the  pleasure  ^*^* 
of  the  commander-in-chief,  who  shall  perform  the  duties  of  such 
office  in  the  court-martial  held  in  his  district ;  and  no  other  per- 
son shall  prosecute  or  defend  in  such  courts  ;  but,  when  he  shall 
be  unable  to  attend,  from  any  cause,  or  shall  be  disqualified  by 
interest  or  relationship,  the  commander-in-chief  may  designate  the 
judge- advocate  of  another  brigade  to  act  in  his  place. 
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Sec.  33.  Coramissioned  officers,  for  neglect  of  duty,  disobedi- 
Coiirt-martiaL  ence  of  orders  or  unsoldierly  or  ungentlemanly  conduct,  may  be 
.  trie!  by  court-martial,  provided  that  no  sentence  of  any  court- 
martial  shall  affect  the  life,  liberty  or  property  of  any  citizen  of 
Iowa,  according  to  the  regulations  provided  in  like  cases  in  the 
army  of  the  United  States.  The  commander-in-chief,  by  order, 
shall  designate  the  time  and  place  of  holding  such  courts,  and  the 
names  of  officers  composing  it,  consisting  of  not  less  than  three  nor 
more  than  six.  The  senior  officer  named  shall  preside,  and  shall 
be  of  superior  rank  to  the  officer  on  trial,  when  practicable.  Wit- 
nesses for  the  prosecution  and  defense  may  be  summoned  to  at- 
tend by  subpoena  signed  by  the  judge-advocate.  Any  witness, 
duly  summoned,  who  shall  fail  to  appear  and  testify  may  be,  by 
warrant  of  the  president  of  the  court,  directed  to  the  sheriff  or  any 
constable,  arrested  and  treated  as  in  like  cases  before  civil  courts. 
The  fees  of  all  witnesses  shall  be  the  same  as  allowed  in  civil  cases, 
to  be  taxed  with  the  necessary  expenses  of  the  judge-advocate  and 
the  court,  by  the  president  of  the  court,  and  paid  by  the  state  treas- 
urer, on  the  auditor's  warrant,  to  the  judge- advocate,  who  shall 
pay  all  expenses  of  the  trial,  when  received  l)y  him. 

Sec.  34.  The  sentences  of  courts- martial  shall  be  approved  or 
Sentence.  disapproved  by  the  commander-in-chief,  who  may  mitigate  or  re- 

mit any  punishment  awarded  by  sentence  of  court-martial,  when 
such  sentence  shall  have  been  approved  by  the  brigade  com- 
ma?ider.  The  record  of  all  the  proceedings  and  the  sentence  o:  a 
court-martial  in  every  case,  with  the  order  approving  or  disap- 
provinor  it,  shall  be  deposited  in  the  office  of  the  adjutant- 
^  general. 

Skc.  35.  Every  brigade  and  regimental  commander  in  the 
Military  board.  Iowa  National  Guard  is  hereby  authorized  to  appoint  a  military 
board  or  commission,  of  not  less  than  three  nor  more  than  five 
officers,  whose  duty  it  shall  be  to  examine  the  capacity,  qualifica- 
tions, propriety  of  conduct  and  efficiency  of  any  commissioned 
officer  in  his  command,  who  may  be  reported  to  the  board  of 
commission;  and  upon  the  report  of  said  board,  if  adverse  to  such 
officer,  and  if  approved  by  the  commander-in-chief,  the  commis- 
sion of  said  officer  shall  be  vacated  ;  provided^  always^  that  no 
officer  shall  be  eligible  to  sit  on  such  board  whose  rank  or  pro- 
motion would  in  any  way  be  affected  by  the  proceedins:s;  and 
two  members,  at  least,  shall  be  of  equal  or  superior  rank  with  the 
officer  examined  ;  and  if  any  officer  shall  refuse  to  report  himself, 
when  directed,  before  such  board,  the  commander-in-chief  may, 
upon  the  report  of  such  refusal  by  his  commander,  declare  his 
commission  vacated. 

Sec.  3C.  It  shall  not  be  lawful  for  any  body  of  men  whatever, 
?iati(?nl  ^^^^  Other  than  the  regularly  organized  volunteer  militia  of  this  state, 
and  the  troops  of  the  United  States,  to  associate  themselves  to- 
gether as  a  military  company  or  organization,  or  to  drill  on  parade 
within  the  limits  of  this  state  without  the  license  of  the  governor 
thereof,  which  license  may  at  any  time  be  revoked;  provided^  that 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  social 
or  benevolent  organizations  from  wearing  swords. 

Sec.  37.     Every  soldier  of  the  Iowa  National  Guard  shall  pro- 

v?dc^uniforn^  v*^®  ^^^  ^^^P  himself  provided  with  a  uniform,  according  to  the 

rules  and  regulations  prescribed  by  law,  and  subject  to  such  re- 


Digitized  by 


Google 


Chap.  1.]  militia,  267 

strictions,  limitations  and  alterations  as  the  commander-in-chief 
may  direct. 

Sec.  38.  In  lieu  of  uniforms  beinj^  furnished  in  kind  by  the  P«5^entfor 
state,  there  shall  annually  be  paid  to  each  soldier  having  complied 
with  section  37,  the  sum  of  four  dollars,  to  be  paid  under  such  pro- 
visions as  the  commander-in-chief  may  direct,  unless  a  majority  of 
the  members  of  the  company  prefer  to  own  their  uniforms,  in 
which  case  there  shall  be  no  payment  to  the  members  of  si  id  com- 
pany, as  herein  contemplated,  but  the  said  uniforms  shall  be  the 
property  of  the  members  of  said  company  respectively  furnishing 
the  same;  but  in  no  event  shall  the  state  be  liable  for  the  payment 
of  any  money  in  lieu  of  uniforms,  or  for  any  purpose  contemplated 
by  this  act,  unless  such  payment  can  be  made  without  exceeding 
the  annual  appropriation  provided  for  by  this  act. 

Sec.  39.  Jn  all  other  oases  except  those  provided  for  in  the  To^clong  to 
preceding  section,  all  uniforms  and  other  military  property  shall 
belong  to  the  state  and  be  used  for  military  purposes  only,  and 
each  soldier,  upon  receiving  a  discharge  or  otherwise  leaving  the 
military  service  of  the  state,  or  upon  demand  of  his  commanding 
oflScer,  shall  forthwith  surrender  the  said  uniform,  together  with 
all  other  articles  of  military  property  that  may  be  in  his  posses- 
sion, to  said  commanding  officer. 

Sec.  40.     There  shall  bo  allowed  annually  for  postage,  station-  Expenses. 
ery  and  office  incidentals  to  each  brigade  headquarters,  the   sum 
of  twenty-five  dollars,  to  each  regimental  headquarters,  the  sum 
of  twenty-five  dollars,  and  each  company  headquarters  the  sum  of 
ten  dollars. 

Sec.  41.     There  shall  be  allowed  annually  to  each  company  for  Same, 
armory  rent,  fuel,  lights,  and  like  necessary  expenses,  the  sum  of 
fifty  dollars. 

Sec.  42.     Such  clerical  assistance  shall  be  employed  in  the  ad-  Adjutant-cou. 
jutant-generaPs  office,  as  shall  in  the  opinion  of  the  governor,  be  ®^^*»^"^^'^- 
actually  necessary,  and  any  person  so  employed,  shall  receive,  for 
the  time  they  may  be  actually  necessarily  on  duty,  such  compen- 
sation as  the  governor  may  prescribe. 

Sec.  43.     The  commander-in-chief  is  authorized  to  make  and  Reguintions. 
publish  regulations   for  the  government   of  the   Iw»wa   National 
Guard,  in  accordance  with  existing  laws. 

Sec.  44.     Any  soldier  guilty  of  a  military  offense  may  be  put  Punishmoi.t 
under  guard  by  the  commai.der  of  a  company,  regiment  or  brig-  JffeSsc!''^^ 
ado,  for  a  time  not  extending  beyond  the  term  of  service  for  which 
he  is  then  ordered. 

Sec.  45.  The  commander-in-chief  shall  disband  any  company  Companies^ 
of  t!ie  Iowa  National  Guard  when  it  shall  fall  below  a  proper  banded, 
standard  of  efficiency,  and  he  may  order  special  inspections  with  a 
view  to  disbandment.  All  companies  not  acceptably  uniformed 
within  four  months  after  the  passage  of  this  act  shall  be  considered 
below  the  proper  standard  of  efficiency  within  the  meaning  of  this 
section,  and  shall  be  disbanded.  When  any  company  shall  be  dis- 
banded under  the  provisions  of  this  section,  its  place  in  its  regi- 
ment shall  not  be  supplied  by  the  acceptance  of  another  company, 
nor  shall  any  new  company  be  accepted  into  the  National  Guard 
until  the  first  day  of  May,  1882,  nor  until  authority  for  this  purpose 
shall  be  given  by  the  general  assembly. 


Digitized  by 


Google 


268 


MILITIA. 


[Title  VIII. 


Sec.  46.  In  this  chapter  the  word  "soldiers"  shall  include  musi- 
cians, and  all  persons  in  the  volunteer  or  enrolled  militia,  except 
commissioned  officers,  and  the  word  "  company"  shall  include 
battery. 

Sec.  47.  The  medical  staflF  of  the  Iowa  National  Guard  shall 
have  charge  of  that  branch  of  the  service  under  the  supervision  of 
the  surgeon -general. 

Sec.  48.  A  surgeon  in  charge  in  the  field  or  at  a  camp  of  in- 
struction may  draw,  on  requisition,  such  medical  stores  and  sup- 
plies as  in  his  judgment  may  be  needed,  and  for  which  he  shall  ac- 
count, on  forms  provided  by  the  quartermaster-general. 

Sec.  49.  The  surgeon-geiieral  may  prescribe  the  necessary 
forms  and  blanks  for  ,the  work  of  his  department;  and  all  subor- 
dinate surgeons  of  the  Iowa  National  Guard  will  obey  his  orders, 
and  report,  as  often  as  he  may  prescribe,  the  transactions  of  their 
department. 

Sec.  50.  Nothing  in  this  act  shall  be  construed  to  extend  the 
time  of  any  officer  beyond  the  time  for  which  he  was  elected,  or 
that  of  any  soldier  beyond  the  time  for  which  he  was  enlisted. 

Sec.  51.  There  is  hereby  appropriated  the  sum  of  twenty  thous- 
AppropriaUon.  and  dollars  per  annum,  or  so  much  thereof  as  may  be  necessary, 
out  of  the  state  treasury,  not  otherwise  appropriated,  for  the  pur- 
poses named  in  this  act.  And  all  warrants  against  said  appropri- 
ation necessary  to  carry  out  the  provisions  of  this  act  shall  be 
drawn  by  the  auditor  of  state  upon  the  state  treasurer,  upon  the 
certificate  of  the  adjutant-general,  approved  by  the  governor. 
And  no  indebtedness  shall  be  created  under  the  provisions  of  this 
act  not  covered  by  the  appropriation  herein  made. 

Sec.  52.  Chapter  125,  acts  of  the  seventeenth  general  assem- 
bly, and  all  other  acts  or  portions  of  acts  in  conflict  herewith,  are 
hereby  repealed. 


Words  con- 
strued.. 


Medical  stall 


Surgeon. 


Sur^eon-gcn- 
*jraL 


Tcrmofcnllstr 
nient. 


Rcponling 
clause. 
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TITLE   IX. 

OF  CORPORATIONS. 
CHAPTER  1 

OP  CORPORATIONS  FOR  PECUNIARY  PROFIT, 

Section  1058.     Any  number  of  persons  may  associate  them-  whomny  in- 
selves  and  become  incorporated  for  the  transaction  of  any  lawful  r^^^J^*^' 
business,  including  the  establishment  of  ferries,  the  construction  c.'si, 2C73. 
of  canals,  railways,  bridges,  or  other  works  of  internal  improve- 
ment; but  such  incorporation   confers  no  power  or  privilege  not 
possessed  by  natural  persons,  except  as  hereinafter  provided. 

Sec.  1059.     Among  the  powers  of  such  body  corporate  are  the  powers, 
following: 

1.  To  have  perpetual  succession; 

2.  To  sue  and  be  sued  by  its  corporate  name; 

3.  To  have  a  common  s-al,  which  it  may  alter  at  pleasure; 

4.  To  render  the  interests  of  the  stockholders  transferable; 

5.  To  exempt  the  private  property  of  its  members  from  liabil- 
ity for  corporate  debts,  except  as  herein  otherwise  declared; 

6.  To  make  contracts,  acquire  and  transfer  property,  possess- 
ing the  same  powers  in  such  respects  as  private  individuals  now 
enjoy; 

7.  To  establish  by-laws,  and  make  all  rules  and  regulations 
deemed  expedient  for  the  management  of  their  affairs  in  accord- 
ance with  law. 


R.  $  1151. 
C.  '61, 1 674. 


For  the  purpose  of  effecting  the 
objec;8  of  tne  corporation,  its  pow- 
ers are  as  broad  «nd  comprehensive 
as  those  of  rn  individual,  unless  the 
exercise  of  the  asserted  power  is  ex- 
pressly prohibited:  Thompson  v. 
Lambert,  44-2:39,  244. 

The  corporation  must  sue  and  be 
sued  in  the  corporate  name  adopted 
in  the  articles  of  incorporation:  C. 
D.  dt  M.  R.  Co.  V.  Keisel,  4'J-a9. 


The  corporation  may  exempt  the 
private  property  of  its  members  from 
liability  for  corporate  debts:  Spenae 
V.  L  V.  Const.  Co.,  86-407;  Larson  v, 
Dayton,  52-597. 

The  only  case  in  which  the  private 
property  of  members  becomes  liable 
for  corporate  debts  is  that  specitied  in 
§  1068:  First  Nat'lBank,  (&c.,  v.  Do- 
xies, 43-424,  436. 


Sec.  1060.     Previous  to  commencing  any  business,  except  that  Articles  to  be 
of  their  own  organization,  they  must  adopt  articles  of  incorpora-  J^^^o^ded^^ 
tipn,  which  must  be  signed   and  acknowledged  by  the  i"corpo- ^-.y^^^. 
rat<  rs,  and  recorded  in  the  office  of  the  recorder  of  deeds  of  the  la  g.  a.  ch/ 172 
county  where  the  principal  place  of  business  is  to  be,  in  a  book  ^^'^"^ 
kept  therefor;  the  recorder  must  record  such  articles  as  aforesaid, 
within  five  days  after  the  same  are  filed  in  his  office,  and  certify  . 
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thereon  the  time  when  the  same  was  filed  in  his  office,  and  the 
book  and  page  where  the  record  thereof  will  be  found.     The  said 
articles  and  certificate  of  recorder  shall  be  then  recorded  in  the 
office  of  secretary  of  state,  in  a  book  kept  for  that  purpose. 
[The  original  repealed,  and  this  section  substituted;  17th  G.  A.,  ch.  23.] 


A  failure  to  file  the  articles  of  in- 
corporation in  the  office  of  th3  secre- 
tary of  state,  d  jes  not.  und^r  §  10(58, 
render  the  stockholders  individually 
liable  (the  section  being  discussed 


in  the  opinions  of  a  divided  court): 
First  Nat' I  Bank  v.  Davies,  43-424; 
followed  in  E is/eld  v,  Ketucorthy,  00- 
389. 


Sec.  lOGl.     Such  articles  of  incorporation  must  fix  the  highest 
nighest  amount  of  indebtedness  or  liability  to  which  the  corporation  is  at 

amount  of  in-    any  one  time  to  be  subject,  which  must  in  no  case,  except  in  that 


(lelitcdness 


iixcd.  of  risks  of  insurance  companies,  exceed  two-thirds  of  the  capital 


K.  I  1153.  9AjOcV 

C.  ol.  I  676.         S*'^*'' 


ISie  incurring  of  liabilities  greater 

than  here  provided  does  not  render 

the  stockholders  individually  liable: 

Lang  an  v,  I.  d^  M.  Const.  Co.,  49- 

,  817. 

A  private  corporation  is  liible,  at 
least  to  the  extent  of  the   considera- 


tion received,  for  indebtedness  con- 
tracted in  excess  of  the  limit  imposed 
by  the  articles  of  incorporation.  In 
such  CA83  the  corporation  is  estopped 
from  setting  up  the  lirtiit:  Hiunphiey 
V.  Patrons',  e/c,  Ass'n,  60-607. 


NOTICE  PUBLISHED. 

Sec.  1062.  A  notice  must  also  be  published,  for  four  weeks 
For  what  time,  in  Succession,  in  some  newspaper  as  convenient  as  practicable  to 
c' '51^677  *^®  principal  place  of  business. 

Sec.  1063.     Such  notice  must  contain: 

1.  The  name  of  the  corporation  and  its  principal  place  of 
What  it  must    transacting  business; 

K*'?iiSi  ^*     '^'^*®  general  nature  of  the  business  to  bo  transacted; 

c.'li.geVa  3.     The   amount  of   capital    stock  authorized,  and    the  times 

and  conditions  on  which  it  is  to  be  paid  in; 

4.  The  time  of  the  commencement  and  termination  of  the  cor- 
poration; 

5.  By  what  officers  or  pers  ms  the  aflfairs  of  the  corporation  are 
to  be  conducted,  and  the  times  at  which  they  will  be  elected; 

6.  The  highest  amount  of  indebtedness  to  which  the  corpora- 
tion is  at  any  time  to  subject  itself; 

7.  Whether  private  property  is  to  be  exempt  from  corporate 
debts. 

Sec.  1064.  The  corporation  may  commence  business  as  soon 
uifn  busTn^  as  the  articles  of  incorporation  are  filed  in  the  office  of  the  recorder 
r^'>iT679  ^^  deeds,  and  their  doings  shall  be  valid  if  the  publication  in  a 
13  G.  A.  ch.  772,  newspaper  is  made,  and  articles  recorded  in  the  office  of  the  sec- 
2  ■*•  retary  of  state  within  three  months  from  such  filing  in  the  record- 

er's office. 

[The  original  section  repealed  and  the  foregoing  substituted;  17th  G.  A., 
ch.  2^11 


Fnilure  to  file  articles  in  office  of 
secretary  of  state  within  three  months 
does  not  render  the  acts  of  the  cor- 
poration void,  nor  deprive  it  of  its 


franchises  without  proceedings  being 
instituted  for  that  purpose:  Fust 
Nat'l  Bank  v.  Davies,  4  J-424. 
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Sec.  10G5.  No  change  in  any  of  the  above  matters  shall  be 
valid,  unless  recorded  and  published  as  the  original  articles  are 
required  to  be. 


When 
changed. 
R.  ?  1157. 
C.  '51  i  C80. 


A  chanp^e  in  the  articles,  made  in 
the  manner  therein  provided,  and 
properly  recorded  and  published*  is 
as  oindinjf  upon  stockholders  who 
do  not,  as  upon  those  who  do  consent 
thereto:  B.  dt  M.  R.  R.  Co.  v. 
White,  5-4<  9. 

Where    the  corporation   has    as- 


sumed to  make  a  contract  author- 
ized by  its  amended  articles,  and  has 
received  the  consideration  therefor, 
it  cannot  escape  liability  upon  the 
groun  I  that  such  amended  articles 
had  not  been  recorded:  Humphrey  v, 
Patron8\  etc.^  Ass^n,  50-607. 


Sec.  106G.     No  corporation  ca'n  be  dissolved  prior  to  the  period  jj^^'i,^/  "  *^^- 
fixed  in  the  articles  of  incorporation,  except  by  unanimous  con-  cvoi.giibj. 
sent,  unless  a  diflferent  rule  has  been  adopted  in  their  articles. 

Skc.  1067.     The  same  period  of  newspaper  publication  must  Notice  or. 
precede  any  such  premature  dissolution  of  a  corporation  as  is  re-  c.  ^di^T(k,i. 
quired  at  its  creation. 

Sec.  1068.  .A  failure  to  comply  substantially  with  the  forego-  individual 
ing  requisitions  in  relation  to  organization  and  publicity,  renders  fi^*]^^*^  ""^^^® 
the  individual  property  of  the  stockholders  liable   for  the  corpo- R.  ^J  iir^*.  iscs. 
rate  debts.     But  this  section  shall  not  be  deemed  applicable  to    *  *»^'^*^- 
railway  corporations  and  corporators,  and  stockholders  in  railway 
companies  shall  be  liable  only  for  the  amount  of  stock  held  by 
them  in  said  companies. 


In  the  clause  **  in  relation  to  or- 
puiization  and  publicity,"  the  word 
*'  and  ''  should  be  construed  as  **  or." 
A  failure  in  either  resf)ect  will  render 
the  stockholders  individually  liable; 
so  held,  in  case  of  a  failure  to  pub- 
lish any  notice  whatever.  The  bur- 
den of  proving  snch  failure  rests 
upon  the  party  seeking  to  hold  the 
stockholderd  individually  liable:  Eis- 
/eld  t?.  Kenwoithy,  50-389. 

A  failure  to  comply  with  the  pro- 
visions of  §  §  1076,  1077,  will  not 
render  the  stockholders  individually 
liable:  Lntngan  v.  I.  dt  M.  Const,  Co., 
49-:il7;  and  so  held,  also,  under  Rev. 
in  which  those  sections  (Rev.  §§  1161, 
1162),  preceded  this  one:  McKellar 


V.  Stoitt,  14-359. 

Failure  to  file  articles  in  office  of 
secretary  of  state,  as  providt-d  in  § 
106t),  does  not  rend'^r  stockholders 
individually  Hable:  First  Nat,  Bank, 
dtc,  V.  Davis,  43-424. 

The  liability  of  stockholders  in  rail- 
way companies  is  only  for  unpaid 
stock  held  by  them,  as  provided  in  § 
1082.     (Arguendo):    Ibid. 

A  construction  company  having 
power  under  its  articles  to  construct 
and  oper9.te  a  railway  is  a  railway 
corporation  within  the  meaning  of 
this  section:  Langan  v.  I.  dt  M. 
Const.  Co.,  49-317;  and  arguendo  in 
First  Nafl  Bank,  d^c,  v.  Davies,  au' 
pra. 


DURATION, 

Sec.  1069.     Corporations  for  the  construction  of  any  work  of  How  renewed. 
internal  improvement,  or  for  the  business  of  life  insurance,  may  be  c'm  ^a  csi 
formed  to  endure  fitty  years;  those  formed  for  other  purposes  can-  riG.'A.ch.*i73. 
not  exceed  twenty  years  in  duration;  but  in  either  case  they  may  ^^ 
be  renewed,  from  time  to  time,  for  periods  not  greater  respectively 
than  was  at  first  permissible,  if  three- fourths  of  the  votes  cast  at 
any  regular  election  for  that  purpose  be  in  favor  of  such  renewal, 
and  if  those  wishing  a  renewal  will  purchase  the  stock  of  those 
opposed  to  the  renewal  at  its  fair  current  value. 

Sec.  1070.     Corporations  for  agricultural  or  horticultural  pur-  ^^J  h^in"^  u 
poses,  and  cemetery  associations,   may  be  formed  to  endure  any  ml!  and  ceme- 
length  of  time  that  may  be  provided  in  the  articles  of  incorpora-  R.f  UbsT^^^ 
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tion;  but  the  general  assembly  may,  at  any  session,  fix  a  time 
when  all  such  corporations  shall  be  dissolved.  Such  corporations 
shall  not  own  to  exceed  nine  sections  of  land,  and  the  improve- 
ments and  necessary  personal  property  for  the  proper  manage- 
ment thereof;  and  the  articles  of  incorporation  shall  provide  a 
mode  by  which  any  member  may,  at  any  time,  withdraw  there- 
from, and  also  the  mode  of  determining  the  amount  to  be  received 
by  such  member  upon  withdrawal  and  for  the  payment  thereof  to 
such  member,  subject  only  to  the  rights  of  the  creditors  of  such 
corporation. 

[For  general  provisions  as  to  cemeteries,   see  acts   in.ei'ted    following: 
§  420.] 

FRAUD CONSEQUENCES  OP. 


Penalty  for. 
R.  1 1163. 
C.  '51, 1 686. 


Diversion  of 
funds  deemed 
n  fmud. 
R.  g  IIM. 
C.  'ol,  i  687. 


Insurance 
conipanlea, 
RJlltk-). 
C.  ^51,  g  088. 


Forfeiture  ot 
R.  3  1167. 
C.  'ol,  't  690. 


Penalty  for 
keeping  false 

R.  m(58.  • 
C.  'ol,  i  691. 


Sec.  1071.  Intentional  fraud  in  failing  to  comply  substantially 
with  the  articles  of  incorporation,  or  in  deceiving  the  public  or 
individuals  in  relation  to  their  means  or  their  liabilities,  shall  sub- 
ject those  guilty  thereof  to  fine  and  imprisonment,  or  both,  at  the 
discretion  of  the  court.  Any  person  who  has  sustained  injury 
from  such  fraud,  may  also  recover  damages  therefor  against  those 
guilty  of  participating  in  such  fraud. 


In  an  action  for  damages  under 
this  section,  the  particular  respect  in 
which  there  was  a  failure  to  comply 
with  the  articles,  &c.,  resulting  m 


damage  to  plaintiff,  or  the  particu- 
lar act  of  deception,  &c.,  must  be  spe- 
cified:    White  V.  Hosford,  37-566. 


Sec.  1072.  The  diversion  of  the  funds  of  the  corporation  to 
other  objects  than  those  mentioned  in  their  articles  and  in  the  no- 
tices published  as  aforesaid,  if  any  person  be  thereby  injured,  and 
the  payment  of  dividends  which  leave  insufficient  funds  to  meet 
the  liabilities  of  the  corporation,  shall  be  deemed  such  frauds  as 
will  subject  those  therein  concerned  to  the  penalties  of  the  pre- 
ceding section,  and  such  dividends,  or  their  equivalent,  in  the 
hands  of  individual  stock-holders  shall  be  subject  to  said  liabil- 
ities. 

Sec.  1073.  Dividends  by  insurance  companies,  made  in  good 
faith  before  their  knowledge  of  the  happening  of  actual  losses,  are 
not  intended  to  be  prevented  or  punished  by  the  provisions  of 
the  preceding  section. 

Sec.  1074.  Either  such  failure,  or  the  practice  of  fraud  in  the 
manner  hereinbefore  mentioned,  shall  cause  a  forfeiture  of  all  the 
privileges  hereby  conferred,  and  the  courts  may  proceed  to  wind 
up  the  business  of  the  corporation  by  an  information  in  the  man- 
ner prescribed  by  law. 

Sec.  1075.  The  intentional  keeping  of  false  books  or  accounts 
by  any  corporation,  whereby  any  one  is  injured,  is  a  misdemeanor 
on  the  part  of  those  concerned  therein,  and  any  person  shall  be 
presumed  to  be  concerned  therein  whose  duty  it  was  to  see  that 
the  books  and  accounts  were  correctly  kept. 


BY-I.AWS,    INDEBTEDNESS,   TRANSFER   OP   SHARES,    NON-USER. 

Bv-iaws  posted       ^^^'  1076.    A  copy  of  the  by-laws  of  the  corporation,  with  the 
R'.  'i  uni.         *  name  of  all  its  officers  appended  thereto,  must  be  posted  in  the 

C.'51,g6S4.  ^^  ^ 
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principal  places  of  business,  and  be  subject  to  puWic  inspection.  Amount  of 

Sec.  1077.    A  statement  of  the  amount  of  capital  stock  sub-  S?ld  hid^b^ed- 
scribed,  the  amount  of  capital' actually  paid  in,  and  the  amount  of  ^'^{^i*^ 
the  indebtedness  in  a  general  way,  must  also  be  kept  posted  up  c.''5i,gC85. 
in  a  liRe  manner ;  which  statement  must  be  corrected  as  often  as 
any  material  change  takes  place  in  relation  to  any  part  of  the  sub- 
ject matter  of  such  statement. 

A  failure  to  comply  with  this,  or  I  render  the  private  property  of  stock- 
with  the  preceding  section,  does  not  |  holders  Hable.  See  notes  to  §  106:^. 

Sec.  1078.     The  transfer  of  shares  is  not  valid,  except  as  be-  Transfer  of 
tween  the  parties  thereto,  until  it  is  regularly  entered  on  the  books  ^^l^^'  ^'^'^^^ 
of  the  company,  so  as  to  show  the  name  of  the  person  by,  and  to  ^^^^P^* , 
whom  transferred,  the  numbers  or  other  designation  of  the  shares    *  '^  '^ 
and  the  date  of  the  transfer;  but  such  transfer  shall  not  in  any 
way  exempt  the  person  making  it  form  any  liability  of  said  cor- 
poration created  prior  thereto.     The  books  of  the  company  must 
be  so  kept  as  to  show  intelligibly  the  original  stockholders,  their 
respective  interests,  the  amount  paid  on  their  shares,  and  all  trans- 
fers thereof;  and  such  books,  or  a  correct  copy  thereof,  so  far  as 
the  items  mentioned  in  this  section  are  concerned,  shall  be  subject 
to  the  inspection  of  any  person  desiring  the  same. 

The  provision  as  to  the  transfer  of 
shares  is  intended  as  a  protection  to 
the  company  and  only  applies  where 
the  sale  or  transfer  in  some  way  con- 
flicts with  the  interests  of  the  corpo- 
ration:   Mooar  V.  Jf  a/ A:er,  46-164. 

A  provision  of  the  by-laws  of  a 
corporation  that  no  tmnsfer  of  stock 
shall  be  valid  unless  approved  by  the 
board  of  directors,  mav  be  enforced 
to  protectt  the  rijjhts  of  the  corpora- 
tion, but  cannot  be  used  to  defeat  the 
rights  of  others  and  operate  as  a  re- 
straint upon  the  disposition  of  the 

Sec.  1079.     Any  corporation  organized  in  accordance  with  the  Forfeiture  >of 
provisions  of  this  chapter,  shall  cease  to  exist  by  the  non-user  of  non-use1\   ^ 
its  franchises  for  two  years  at  any  one  time,  but  such  body  shall  nii^I^ggo 
not  forfeit  its  franchises  by  reason  of  its  omission  to  elect  officers,    *     ' 
or  to  hold  meetings  at  any  time  prescribed  by  the  articles  of 
incorporation  or  by-laws,  provided  such  act  be  done  within  two 
years  of  the  time  appointed  therefor. 

Sec  1080.     Corporations  whose  charters  expire  by  their  own  Expiration  of 
limitation,  or  the  voluntary  act  of  the  stockholders,  may,  neverthe-  c.'smW 
less,  continue  to  act  for  the  purpose  of  winding  up  their  concerns. 


stock.  The  transferee  may  hold  the 
stock  and  enforce  a  transfer  thereof  in 
proper  form  in  the  absence  of  any 
right  or  lien  of  the  company  to  or 
upon  such  stock:  Faiiners\  <^c., 
Bank  v,  Wasson,  48-386. 

A  failure  to  properly  keep  the 
books,  as  here  provided,  does  not  ren- 
dpr  the  stockholders  individually  lia- 
ble. If  the  books  are  fraudulently 
kept  those  guilty  of  participation  in 
the  fraud  may  be  held  liable  under  § 
1071:  Langan  v.  I,  d'  M.  Const,  Co., 
49-317. 


A  corporation  will  be  kept  alive  by 
statute  for  the  purpose  ot  discharjj- 
ing  its  contracts  ana  disposing  of  its 
property:  Muscatine  Western  R.  Co. 
V.  Horton,  :38^^,  45. 

The  voluntary  dissolution  of  a  cor- 
poration  does    not   take    away  its 


power  to  act  for  the  purpose  of  wind- 
mg  up  its  ati'airs,  nor  affect  the  right 
of  a  creditor,  in  equity  at  leaat.  to  be 
released  from  the  inequitable  amse- 
quences  of  such  dissol  ution :  Muscg' 
tine  Tumverein  v.  Funky  18-469. 


Sec.  1081.     For  the  purpose  of  repairs,  rebuilding,  or  enlarging.  May  create 
or  to  meet  contingencies,  or  for  the  purpose  of  a  sinking  fund,  the  rj  nfe.  ^ 
corporation  may  establish  a  fund  which  they  may  loan,  and  in  c. '61,699. 
relation  to  which  they  may  take  the  proper  securities. 

18 
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PRIVATE  PROPERTY  LIABLE  FOR  CORPORATE  DEBTS. 

Sec.  1083.  Neither  anything  in  this  chapter  contained,  nor 
Individual  liar  any  provisions  in  the  articles  of  incorporation,  shall  exenjpt  the 
u.f.ii-n.  stockholders  from  individual  liability  to  the  amount  of  the  unpaid 

lio^ji}  chfi72  installments  on  the  stock  owned  by  them,  or  transferred  by  thera 
iO.  for  the  purpose  of  defrauding  creditors,  and  execution  against  the 

company  may,  to  that  extent,  be  levied  upon  the  private  property 
of  any  such  individual. 

The  corporation  cannot,  by  taking 


An  execution  against  the  company 
can  only  be  levied  on  the  pnvate 
property  of  a  stockholder  after  a 
ludgment  ha8  been  obtained  against 
him  as  provided  in  §  1084:  BayJiss  v. 
Swift,  40-648;  and  see  Hampson,  v. 
Weare,  4-13;  Bailey  v.  D.  W.  R.  Co,, 
13-97. 


from  the  stockholder  land  at  a  price 
many  times  its  value  and  issuing  him 
therefor  certificates  of  p  lid-up  stock, 
defeat  the  claim  of  creditors  against 
such  stockholder:  Osgood  r.  King, 
42-418. 


Sec.  1083.     In  none  of  the  cases  contemplated  in  this  chapter. 

For  corporate    can  the  private  property  of  the  stockholders  be  levied  upon  for 

R!m73.  *^6  payment  of  corporate  debts,  while  corporate  property  can  be 

c. 'k.gege.        found  with  which  to  satisfy  the  same;  but  it  will  be  sufficient 

proof  that  no  property  can  be  found,  if  an  execution  has  issued  on 

a  judgment  against    the    corporation,  and  a  demand    has   been 

thereon  made  of  some  one  of  the  last  acting  officers  of  the  body 

for  property  on  which  to  levy,  and  if  he  neglects  to  point  out  any 

such  property. 

Sec.  1084.  Before  any  stockholder  can  be  charged  with  the 
How  enforced,  payment  of  a  judgment  rendered  for  a  corporate  debt,  an  action 
C'smW  shall  be  brought  against  him,  in  any  stage  of  which  he  may  point 
out  corporate  property  subject  to  levy;  and  upon  his  satisfying 
the  court  of  the  existence  of  such  property;  by  affidavit  or  other- 
wise, the  cause  may  be  continued,  or  execution  against  him  stayed, 
until  the  property  can  be  levied  upon  and  sold,  and  the  court  may 
subsequently  render  judgment  for  any  balance  which  there  may 
be  after  disposing  of  the  corporate  property;  but,  if  a  demand  of 
property  has  been  made  as  contemplated  in  the  preceding  section, 
the  costs  of  said  actiqn  shall  in  any  event,  be  paid  by  the  com- 
pany or  the  defendant  therein,  but  he  shall  not  be  permitted  to 
controvert  the  validity  of  the  judgment  rendered  against  the  cor- 
poration, unless  it  was  rendered  through  fraud  and  collusion. 


The  action  against  the  stockhold 
er,  here  contemplated,  is  an  ordinary 
action,  followed  by  an  ordinary  judg- 
ment; after  whic-h,  an  execution 
a^/ainst  the  corporation  may,  to  the 
extent  of  such  judgment,  be  levied 


upon  the  private  property  of  the 
stockholder,  as  provided  in  §  10vS2: 
Bayliss  v.  Swift,  40-648. 

A  prior  statute  upon  the  same  sub- 
ject considered:  Donwofih  V.  Cool- 
haugh,  5-300. 


Sec  1085.  When  the  private  property  of  a  stockholder  is  taken 
stockholder  for  a  corporate  debt,  he  may  maintain  an  action  against  the  cor- 
TOration.^*^*^  poration  for  indemnity,  and  aga'nst  any  of  the  other  stockholders 
c  Im'gss.        ^^^  contribution. 

Sec.  1086.  The  franchise  of  a  corporation  may  be  levied  upon 
Franchise  soM  under  execution  and  sold,  but  the  corporation  shall  not  become 
R.|ii77.  '  thereby  dissolved,  and  no  dissolution  of  the  original  corporation 
C.'5i,g700.        gi^j^u  aflY»ct  the  franchise,  and  the  purchaser  becomes  vested  with 

all  the  powers  of  the  corporation  therefor.     Such  franchise  shall 

be  sold  without  appraisement. 
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Sec.  1087.     In  any  proceedings  by  or  against  a  corporation,  or  Books,  pro- 
against  a  stockholder,  to  charge  his  private  property  or  the  divi-  r j  nVg. 
dends  received  by  him,  the  court  is  invested  with  power  to  com-  c.  5i,  g70i. 
pel  the  officers  to  produce  the  books  of  the  corporation,  on  the 
motion  of  either  party,  upon  a  proper  cause  being  shown  for  that 
purpose. 

Sec.  1088.     A  single  individual  may  entitle  himself  to  all  the  single  person 
advantages  of  this  chapter,  provided  he   complies  substantially  ^^y  incorpor- 
with  all  its  requirements,  omitting  those  which  from  the  nature  of  R.  ^1179^ 
the  case  are  inapplicable.  ^'  ^^'  ^  "'^^ 

Sec.  1089.     No  body  of  men  acting  as  a  corporation  under  the  want  of  legal 
provisions  of  this  chapter,  shall  be  permitted  to  set  up  the  want  of  cannorbe*sct 
a  legal  organization  as  a  defense  to  an  action  against  them  as  a  ^P;  ^^gj 
corporation  ;  nor  shall  any  person  sued  on  a  contract  made  with  c'  ^5i,  g  7(M. 
such  a  corporation,  or  sued  for  an    injury  to  its  property,  or  a 
wrong  done  to  its  interest,  be  permitted  to  set  up  a  want  of  such 
legal  organization  in  his  defense. 


A  party  contracting  with  a  corpor- 
ation cannot  deny  its  cor-^orate  exist- 
ence: Howe  Machine  Co.  v.  Snow, 
32-433;  Courtngkt  v.  Deeds,  37-503, 
511. 


A  person  sued  upon  such  contract 
cannot  set  up  want  of  le^aX  organi- 
zation, &c. :  Washington  College  v. 
Duke,  14-14. 


Sec.  1090.  The  articles  of  incorporation,  by-laws,  rules,  and  J^^^^F 
regulations  of  corporations  hereafter  organized  under  the  provis- 
ions of  this  title,  or  whose  organization  may  be  adopted  or  amend- 
ed hereunder,  shall,  at  all  times,  be  subject  to  legislative  control, 
and  may  be,  at  any  time,  altered,  abridged  or  set  aside  by  law,  and 
every  franchise  obtained,  used,  or  enjoyed  by  such  corporation,  may 
be  regulated,  withheld,  or  be  subject  to  conditions  imposed  upon 
the  enjoyment  thereof,  whenever  the  general  assembly  shall  deem 
necessary  for  the  public  good. 

DOUBLE  LIABILITY  OF  STOCKHOLDERS  IN  BAXKS. 

[Eighteenth  General  Assembly,  Chapter  208.] 
Sec.  1.     Chapter  one  of   title  nine  of  the    code   of  1873,  is  stockholders 
hereby  amended  by  adding  thereto  as  follows:  That  all  stock-  ersln^banks^ 
holders  or  shareholders  in  associations  or  corporations  oriranized  or  banking  n^- 
1  11*  r  -i^i-u  r^°.-         sociatlons,  J^i. 

under  said  chapter  one  aforesaid,  tor  the  purpose  of  transacting 

a  banking  business,  buying  or  selling  exchange,  receivinor  deposits 
of  money,  or  discounting  notes,  shall  be  individually  and  severally 
liable  to  the  creditors  of  such  association  or  corporation  of  which 
they  are  stockholders  or  shareholders,  over  and  above  the  amount 
of  stock  by  them  held  therein,  to  an  amount  equal  to  their  respec- 
tive shares  so  held  for  all  its  liabilities  accruing  while  they 
remained  such  stockholders;  and  should  any  such  association  or 
corporation  become  insolvent,  and  its  assets  be  found  insufficient 
to  pay  its  debts  and  liabilities,  its  stockholders  may  be  compelled 
to  pay  such  deficiency  in  proportion  to  the  amount  of  stock  owned 
by  each,  not  to  exceed  the  extent  of  the  additional  liability  hereby 
created. 
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Sec.  2.     Should   the    whole  amount  for  which  the  stockhold- 

fo^wWchthe     ^^^  ^^^  made  individually  responsible  as  provided  by  section  one 

vtockhoiders     of  this  act  be  found  in  any  case  to  be  inadequate  to  ^the  payment 

to  be^distribu^  ^^  *^^  *^®  debts  of  any  such  association  or  corporation,  after  the 

ted  proportion-  application  of  its  assets  to  the  payment  of  such  debts,  then  the 

itora.^    ^^       amount  due  from  such  stockholders  on  account  of  their  individual 

liability  created  by  this  act,  as  such,  shall  be  distributed  equally 

among  all  the  creditors  of  such  corporation  in  proportion  to  the 

amount  due  to  each. 

Sec.  3.    The  personal  liability  in  this  chapter  provided  is  over 
Jreated^is^^r  ^"^  above  the  stock  owned  by  the  stockholders  in  such  corpora- 
nud  above  the  tions  and  any  amount  paid  thereon. 
stock  owned.  "^  ^ 


CHAPTER  2. 

COBPORATIONS   OTHER  THAN  THOSE  FOR   PECUNIARY   PROFIT. 

Section  1091.     Associations  for  the  establishment  of  semina- 
How  created,    ries  of  learning,  churches,  lyceums,  libraries,  lodges  of  odd  fellows, 
U91.        '^^'or   masons,  and  other  institutions  of  a  benevolent  or  charitable 
i3  0^!i.^i5i  cfa*'*^c^^^>  agricultural  societies,  subordinate  granges  of  the  pat- 
*  rons   of  husbandry,  and  associations  for  the  detection  of  horse- 
thieves,  and  of  other  depredators  upon  property,  may  become  in- 
corporated in  the  manner  directed  in  the  preceding  chapter,  so  far 
as  applicable,  and  shall  thereby  become  vested  with  all  the  powers 
and  privileges,  and  subject  to  all  the  liabilities  provided  by  thai 
chapter,  except  as  herein  modified. 

notes  and  mortgages:  Thompson  v. 
Lambert,  44-239. 


For  the  purpose  of  effecting  the  ob 
jects  of  such  corporation,  it  has  pow- 
er to    borrow  money   by  executing 


Sec.  1092.  Their  articles  of  incorporation  shall  be  recorded  by 
oJSed"^  the  recorder  of  deeds  of  the  county  where  the  principal  place  of 
K.§ii88.  business  is  kept  only;  but  a  newspaper  publication  is  not  requi- 

C.  ^1, 3  709,         „:4.^ 

l;i  G.  A.  ch.  172,  Site. 

« 7.  Sec.  1093.    No  dividend,  nor  distribution  of  property  among 

Dividend.         the  stockholders,  shall  be  made  until  the  dissolution  of  the  corpo- 

R.  J  1188.  ration 

c. '51,  {710.        ration. 

Sec.  1094.  Corporations  of  an  academical  character  are  in- 
Degreescon-  vested  with  authority  to  confer  the  degrees  usually  conferred  by 
rTii89  e>UQ\i  institutions. 

C." '51,  §711. 

chaeitable,  scientific,  and  religious  associations. 

Sec.  1095.  Any  three  or  more  persons  of  full  age,  citizens  of 
How  formed,  the  United  States,  a  majority  of  whom  shall  be  citizens  of  this 
^'^?]uch.  172,  state,  who  desire  to  associate  themselves  for  benevolent,  charita- 
i  8.  '  ble,  scientific,  religious,  or  missionary  purposes,  may  make,  sign, 

and  acknowledge  before  any  officer  authorized  to  take  the  ac- 
knowledgments of  deeds  in  this  state,  and  have  recorded  in  the 
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office  of  the  recorder  of  the  county  in  which  the  business  of  such 
society  is  to  be  conducted,  a  certificate  in  writing,  in  which  shall 
be  stated  the  name  or  title  by  which  such  society  shall  be  known, 
the  particular  business  and  objects  of  such  society,  the  number 
of  trustees,  directors,  or  managers  to  conduct  the  same,  and  the 
name  of  the  trustees,  directors,  or  managers  of  such  society  for 
the  first  year  of  its  existence. 

Sec.  1096.    Upon  fiiinff  for  record  the  certificate  as  aforesaid,  the  Certificate  re- 
persons  who  shall  have  signed  and  acknowledged  such  certificate,  ^^^*  ^^^' 
and  their  associates  and  successors,  shall,  by  virtue  hereof,  be  a  tq'A ^a^u  i-o 
body  politic  and  corporate  by  the  name  stated  in  such  certificate,  §  9.  '    ' 
and,  by  that,  they  and  their  successors  shall  and  may  have  suc- 
cession, and  shall  be  persons  capable  of  suing  and  being  sued, 
and  may  have  and  use  a  common  seal,  which  they  may  alter  or 
change  at  pleasure;  and  they  and  their  successors,  by  their  cor- 
porate name  shall  be  capable  of  taking,  receiving,  purchasing, 
and  holding  real  and  personal  estate;  and  of  making  by-laws  for 
the  management  of  its  aflPairs,  not  inconsistent  with  law. 

Sec.  1097.      The   Society  so   incorporated,   may,   annually,  or  TrugtccB  op 
oftener,  elect  from  its  members  its  trustees,  directors,  or  mana-  SSfw  ef^ed!' 
gers  at  such  time  and    place,  and   in  such  manner  as  may  be  R.  Hi95. 
specified  in  its  by-laws,  who  shall  have  the  control  and  manage-  i^^"^*^^- 
ment  of  the  affairs  and  funds  of  the  society  a  majority  of  whom 
shall  be  a  quorum  for  the  transaction  of  business;  and  whenever 
any   vacancy    shall    happen   among   such   trustees,  directors,  or 
managers,  by  death,  resignation,  or  neglect  to  serve,  such  va- 
cancy shall   be   filled   in   such    manner  as  shall  be  provided  by 
the  by-laws  of  such  society.     When  the  body  corporate  consiste 
of  the  trustees,  directors,  or  managers  of  any  benevolent,  charita-  the  contiwi*^of 
ble,  literary,  scientific,  religious,  or  missionary  institution,  which  ^"vi^^?**^}'*'' 
is  or  may  be  established  in  this  state,  and  which  is  or  may  be  body. 
under   the    patronage,  control,  direction,   or   supervision  of  any 
synod,  conference,  association,  or  other  ecclesiastical  body  in  such 
state,  established  agreeably  to  the  laws  thereof,  such  ecclesiastical 
body  may  nominate  and  appoint  such  trustees,  directors,  or  man- 
agers according  to  usages  of  the  appointing  body,  and  may  till  any 
vacancy  which  may  occur  among  such  trustees,  directors,  or  man- 
agers; and  when  any  such  institution  may  be  under  the  patron- 
age control,  direction,  or  supervision  of  two  or  more  of  such  syn- 
ods, conferences,  associations,  or  other  ecclesiastical  bodies,  such 
bodies  may  severally  nominate  and  appoint  such  proportion  of 
such  trustees,  directors  or  managers  as  shall  be  agreed  upon  by 
those  bodies  immediately  concerned.     And  any  vacancy  occurring 
among  such  appointees  last  named,  ^hall  be  filled  by  the  synod, 
conference,  association,  or  body  having  appointed  the  last  incum- 
bent. 

Sec.  1098.  Any  corporation  in  this  state  of  an  academical  meetin"**^' 
character,  the  memberships  of  which  shall  consist  of  lay  members  14G.  A.  ch.48. 
and  pastors  of  churches,  delegates  to  any  synod,  conference,  or 
council,  holding  its  annual  meetings  alternately  in  this  and  one  or 
more  adjoining  states,  may  hold  its  annual  meetings  for  the  elec- 
tion of  oflScers  and  the  transaction  of  business  in  any  adjoining 
state  to  this,  at  such  place  therein  as  the  said  synod,  conference, 
or  council  shall  hold  its  annual  meeting;  and  the  elections  so 
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held,  and  business  so  transacted,  shall  be  as  legal  and  binding  as 
if  held  and  transacted  at  the  place  of  business  of  the  corporation 
in  this  state. 

Sec.  1099  In  case  an  election  of  trustees,  directors,  or  man- 
K  Tii%*  agers  shall  not  be  made  on  the  day  designated  by  the  by-laws, 

said  society  for  that  cause  shall  not  be  dissolved,  but  such  election 
may  take  place  on  any  other  day  directed  by  such  by-laws. 

Sec.  1100.     The  provisions  of  this  chapter  shall  not  extend  or 

li'^fuOT*  *PP'y  ^^  *"y  association  or  individual  who  shall,  in  the  certificate 

i;i  G.  A.  ch.  172,  filed  with  the  recorder,  use  or  specify  a  name  or  style  the  same  «8 

^  ^^'  that  of  any  previously  existing  incorporated  society  in  the  count}-. 

Sec.  1101.     Any  corporation  formed  under  this  chapter  shall 

DevLseorbe-     be  capable  of  taking,  holding,  or  receiving  property  by  virtue  of 

A.  S 1198.  any  devise  or  bequest  contained  in  any  last  will  or  testament  of 

any  person  whatsoever  ;  but  no  person  leaving  a  wife,  child,  or 

parent,  shall  devise  or  bequeath  to  such  institution  or  corporation 

more  than  one-fourth  of  his  estate  after  the  payment  of  his  debts, 

and   such  devise  or  l)equest  shall   lie  valid  only  to  the  extent  of 

such  one-fourth. 

Sec.  1102.  The  trustees,  directors,  or  stockholders  ofanyex- 
Existing  socie-  istiiig  benevolent,  charitable,  scientific,  missionary,  or  religious 
I'orpomteT  "  corporation,  may,  by  conforming  to  the  requirements  of  section 
k.  ^1199.  ten  hundred  and  ninety-five  of  this  chapter,  ro-in corporate  them- 

selves, or  continue  their  existing  corporate  powers,  and  all  the 
property  and  effects  of  such  existing  corporation  shall  vest  in  and 
belong  to  the  corporation  so  re-incorporated  or  continued. 

CHANGING  NAME. 

[Fifteenth  General  Assembly,  Chapter  40.] 
Sec.  1.  Any  corporation  other  than  those  for  pecuniary  profit 
Corporation  ^ay  change  the  corporate  name  thereof,  or  amend  the  articles  of 
not  for  pecu-  incorporation  or  the  original  certificate  thereto,  by  a  vote  of  the 
iliay^effanf^e  majority  of  the  members  or  stockholders  of  the  said  corporation  in 
llni^l^onn^^  s"^^  manner  as  may  be  provided  by  the  articles  of  incorporation 

r>rporation.        thereof. 

^^*^^^'  Sec.  2.    In  case  of  the  body  corporate  consisting  of  the  trus- 

Modies  repre-  tees,  directors,  or  managers  of  any  benevolent,  charitable,  literary, 
<omingecclesi- scientific,  religious,  or  missionary  institution  under  the  patron- 
1  >(ii"s:  pro-  age  of  any  synod,  conference,  association,  or  other  ecclesiastical 
ccecUiigs.  body  in  the  state,  or  two  or  more  of  them,  said  amendment  or 

change  may  originate  with  either  of  the  said  trustees,  directors, 
or  managers,  or  with  either  of  the  said  patronizing  bodies,  but 
such  change  or  amendment  shall  not  be  made  without  the  vote  of 
a  majority  of  each  of  said  trustees,  directors,  or  managers,  and  of 
each  of  the  said  patronizing  bodies,  legally  expressed  and  certi- 
fied thereto  by  the  secretary,  clerk,  or  recording  oflScer  of  such 
board  of  trustees,  directors,  or  managers  and  of  each  of  the  pat- 
ronizing bodies. 

Sec.  3.     The  change  or  amendment  of  the  articles  of  incorpor- 

Record.  ation  shall  be  recorded  by  the  recorder  of  deeds  as  the  original 

articles  of  incorporation  are  required  to  be,  and  the  recorder  shall 

make  upon  the  margin  of  such  record  a  reference  to  the  book  and 


Digitized  by 


Google 


Chap.  3.]  agkicultubal  societies,  279 

page  of  the  record  of  such  original  articles  of  incorporation;  and  Effect  ot 
from  and  after  the  date  of  such  act  of  recording  such  change  or 
amendment  shall  be  in  full  force  and  effect  as  the  original  articles 
of  incorporation  so  amended. 

Sec.  4.  The  corporation  by  its  new  name  or  with  such  amended  Righuand 
articles  of  incorporation  or  certificate  shall   be  entitled  to  all  the  SorpamUons 
rights,  powers,  immunities,  and  franchises  that  it  possessed  before  conUnued. 
such  change  or  amendment,  and  shall  be  liable  upon  ail  contracts, 
obligations,  liabilities  entered  into,  incurred,  or  binding  on  such 
corporation  by  or  under  the  old  name  or  articles  of  incorporation 
to  the  same  extent  and  manner  as  though  no  such  change  or 
amendment  had  been  made. 


OHAPTEE  3. 

OF  STATE    AND   COUNTY   AGRICULTURAL   AND    HORTICULTURAL 
SOCIETIES. 

Seci'ion  1103.     There  shall  be  held  at  the  capitol  of  the  state,  Meetingofdi- 
on  the  second  Wednesday  of  January  in  each  year,  a  meeting  of  J^iSITituraf^ 
the  hoard  of  directors  of  the  Iowa  State  Agricultural  Society,  ??^]^Kq, 
together  with  the  president  of  each  county  society  in  the  state,  or 
other  delegate  therefrom  duly  authorized  in  writing,  who  shall,  for 
the  time  being,  be  members  of  the  board;  and  at  such  meeting, 
ofiBcers  ami  directors  shall  be  chosen,  the  place  for  holding  the 
next  annual  exhibition  shall  be  determined,  premiums  on  essays 
and  field  crops  shall  be  awarded,  and  all  questions  relating  to  the 
agricultural  development  of  the  state  may  be  considered. 

SEr.  1104.  The  officers  chosen  at  such  meeting  shall  be  a  Officers:  terma. 
president,  vice-president,  secretary,  treasurer,  and  five  directors.  ^  *^^^* 
The  president,  vice-president,  secretary,  and  treasurer,  shall  serve 
one  year,  and  shall  be  directors  by  virtue  of  their  office.  The 
other  directors  shall  serve  two  years,  so  that  the  entire  number  of 
such  'lirectors  in  the  board  shall  always  be  ten,  one-half  of  whom 
shall  be  chosen  annually.  Any  five  members  of  the  board  shall 
constitute  a  quorum  when  regularly  convened;  and  the  president 
of  the  society  shall  have  power  to  call  meetings  of  the  board  when- 
ever he  may  deem  it  expedient. 

[Sec.  1105,  makinjf  an  annual  appropriation  for  the  benefit  of  the  society, 
repealed;  15th  G.  A.,  ch.  4.| 

Sec.  1106.     The  premium  list  and  rules  of  exhibition  shall  be  premium  list 
determined  and  published  by  the  board  of  directors  prior  to  the  ^2i"0'^ 
first  of  April  in  each  year. 

Sec.  1107.     The  said  board  of  directors  shall  make  an  annual  Annual  report 
report  to  the  governor,  embracing  the  proceedings  of  said  society  5)G^^^ch  loo 
and  boa-^d  of  directors  for  the  past  year,  and  an  abstract  of  the  8  5. 
proceedings  of  the  several  county  societies,  as  well  as  a  general 
view  of  the  condition  of  agriculture  throughout  the  state,  accom- 
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panied  with  such  essays,  statements,  and  recommendations  as  they 
may  deem  interesting  and  useful,  which  reports  shall  be  published 
by  the  state  under  the  supervision  of  the  secretary  of  the  society. 
The  number  of  copies  to  be  published  shall  be  three  thousand,  all 
of  which  shall  be  bound  in  a  manner  and  style  uniform  with  those 
bound  by  the  state  for  the  years  one  thousand  eight  hundred  and 
fifty-nine  and  one  thousand  eight  hundred  and  sixty;  but  said 
binding  shall  not  cost  more  than  thirty  cents  per  copy. 

Sec.  1108.  The  secretary  of  state  shall  distribute  the  reports 
?ep^^"'^^'^  °^  ^®  follows:  Ten  copies  to  the  state  university,  ten  copies 
10  G.  A.  ch.  109,  to  the  state  library,  ten  copies  to  the  state  agricultural  college,  one 
12 G.  A.  ch.  136,  copy  to  cach  member  of  the  general  assembly,  the  remainder  to 
8  2.  the  secretary  of  the  state  agricultural  society,  by  him  to  be  dis- 

tributed to  the  county  agricultural  societies;  and  one  copy  shall  be 
sent  to  the  board  of  supervisors  of  each  organized  county  in  which 
there  is  no  agricultural  society. 

DISTRICT  AND   COUNTY    SOCIETIES. 

Sec.  1109.  All  county  agricultural  societies  shall,  annually, 
Premiuma  offer  and  award  premiums  for  the  improvement  of  stock,  tillage, 
R.  §1697.'  crops,  implements,  mechanical  fabrics,  articles  of  domestic  indus- 

try, and  such  other  articles  and  improvements  as  they  may  deem 
proper.  And  they  shall  also  so  regulate  the  amount  of  premiums 
and  the  different  grades  of  the  same,  that  small  as  well  as  large 
farmers  and  artisans  may  compete  therefor. 

[The  word  **  so  "  in  the  fifth  line  between  **  also  "  and  **  regulate,"  as  it 
stands  in  the  original,  is  omitted  in  the  printed  code.] 

Sec  1110.     Each  county  society  shall  publish,  annually,  a  list 
atetracfo?^^*  of  the  awards  and  an  abstract  of  the  treasurer's  account,  in  one  or 
treasurer's  ac-  more  newspapers  of  the  county  or  adjoining  counties,  and  a  report 
mhedfreport   of  their  proceedings  during  the  year,  and  a  synopsis  of  the  award. 
R  n6y8^^^^^'  They  shall  also  make  a  report  of  the  condition  of  agriculture   in 
their  county,  to  the  board  of  directors  of  the  Iowa  state  agricul- 
tural society,  which  shall  be  forwarded  by  mail  or  otherwise  to 
the  secretary  of  said  society  on  or  before  the  first  of  December  of 
each  year.     And  the  auditor  of  state,  before  issuing  his  warrant 
in  favor  of  said  societies  for  any  amount,  shall  demand  the  certifi- 
cate of  the  secretary  of  the  state  society  that  such  report  has  been 
made. 

Sec.  1111,     Whenever  any  county  agricultural  society,  organ- 

nm^^approprl-   '^®^  according  to  law,  shall  have  procured  in  fee  simple,  free  from 

nte  aid.  incumbrance,  land  for  fair  grounds  not  less  than  ten  acres  in  ex- 

n^G.  A.  c  .128,  ^^^^  ^j^^  board  of  supervisors  of  said  county  may  appropriate  and 

pay  to  such  society,  a  sum  not  exceeding  one  hundred  uoUars  for 

every  thousand  inhabitants  in  said  county,  to  be  expended  by  such 

society  in  fitting  up  such  fair  ground^  but  for  no  other  purpose  ; 

but  not  more  than  one  thousand  dollars  shall  in  the  aggregate  bo 

appropriated  to  any  one  society. 

from  smte?  ^^      Sec.  1112.     When  any  county  or  district  agricultural   society, 

R.  HTOi.  composed  of  one  or  more  counties,  have  made  their  report  to  the 

state  society  as  provided  m  the  precedmg  section,  and  raised  dur- 


10  <i.  A.  ch.  109, 


12  G.  A.  ch.  136,  iug  the  year  any  sum  of  money  for  actual  membership,  they  shall 
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be  entitled  to  an  equal  sum,  not  exceeding  two  hundred  dollars, 
from  the  state  treasury,  upon  affidavit  of  the  president,  secretary, 
or  treasurer  of  said  society,  that  such  sum  was  raised  for  the  legiti- 
mate purposes  of  the  society  during  the  current  year,  accompanied 
by  the  certificate  of  the  secretary  of  the  state  agricultural  society 
tnat  they  have  reported  according  to  law. 

Sec.   1113.     Each  society  receiving  such  appropriation,  shall,  ^'^^rv'sorT  ^^ 
through  its  secretary,  make  to  the  board  of  supervisors  a  detailed  ii  o.  a.  ch.'i28. 
statoraent,  with  vouchers,  showing  the  legal   disbursement  of  all  ?^ 
the  moneys  so  received. 

FAIRS. 

Sec.  1114.     No  person  shall  be  permitted  to  sell  any  intoxica-  Gambling, 
ting  liquors,  wine,  or  beer  of  any  kind,  or   be  engaged   in  any  liquorsTwhfe, 
gambling  or  horse-racing,  either  inside  the  enclosure  where  any  and  beer  pro-* 
county  or  district  or  state  agricultural    society  fair  is  bein^  held,  lo  o!  A.' ch.  109, 
or  within  one  hundred  and  sixty  rods  thereof,  during  the  time  of  ^*^ 
holding  such    fair  ;  and   any  person    found  guilty  of  any  of  the 
offenses  herein  enumerated,  shall  be  fined  in  a  sum  not  less  than 
^ve  nor  more  than  fifty  dollars  for  every  such  offense. 

[As  amended  by  18th  G.  A.,  ch.  147,  making  the  section  applicable  to  the 
state  agricultural  society.] 

Sec.  1115.     The  president  of  any  district  or  county  agricultural  Permits  to  sell 
society  may  grant  a  written  permit  to  such  persons  as  he  may  Sirgrounds!* 
deem  necessary,  to  sell  fruit,  provisions,  and  other  necessaries  to  ^anie,  83. 
such  persons  as  may  be  in  attendance  at  any  such  fair,  under  such 
regulations   and  restrictions  as  the  board  of  directors  may  pre- 
scribe. 

Sec.  1116.     The  president  of  any  such  society  shall  be  empow-  Power  to  ar- 
ered  to  arrest,  or  cause  to  be  arrested,  any  person,  or  persons,  J^vl^a^d'^fine 
engaged  in  violating  any  of  the  provisions  contained  in  section  given, 
eleven  hundred  and  fourteen  of  this  chapter,  and  cause  them   ^^^'^^ 
forthwith  to  be  taken  before  some  justice  of  the  peace,  there  to  be 
dealt  with  as  provided  for  in  said  section;  and  he  may  seize,  or 
cause  to  be  seized,  all  intoxicating  liquors,  wine,  or  beer,  of  any 
kind,  with  the  vessels  containing  the  same,  and  all  tools  or  other 
implements  used  in  any  gambling,  and   may  remove,  or  causei  to 
be  removed,  all  shows,  swings,  booths,  tents,  carriages,  wagons, 
vessels,  boats,  or  any  other  nuisance  that  may  obstruct,  or  cause 
to  be  obstructed,  by  collecting  persons  around  or  otherwise,  any 
thoroughfare  leading  to  the  enclosure  in  which  such  agricultural 
fair  is  being  held;  and  any  person   owning  or  occupying  any  of 
the  causes  of  obstruction  herein  specified,  who  may  refuse  or  fail 
to  remove  such  obstruction  or  nuisance,  when  ordered  to  do  so  by 
the  president  of  such  society,  shall  be  liable  to  a  fine  of  not  less 
than  five  and  not  more  than  twenty  dollars  for  every  such  offense. 

HORTICULTURAL  SOCIETY, 

Sec.  1117.     There  shall  be  held  on  the  third  Tuesday  in  Janu-  Meeting  of. 
ary  in  each  year,  a  meetifigof  the  Iowa  state  horticultural  society,  wo.  A. ch. 23, 
for  the   transaction  of  business  and   the   election  of  officers  and 
directors,  corresponding  in  numbers  and  titles  to  those  of  the  Iowa 
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county  socie- 
ties. 
Same,  g  2. 


agricultural  society,  and  for  like  periods  of  time,  at  which  the 
place  of  holding  the  next  meeting,  and  the  times  and  places  of 
holding  exhibitions  shall  be  determined;  premiums  on  essays  may 
be  awarded  and  all  questions  relating  to  horticultural  develop- 
ment considered. 

Sec.  1118.  Such  tjociety  shill  encourage  the  organization  of 
district  and  county  societies  and  give  them  representation  therein, 
and  in  every  proper  way  further  the  fruit  and  tree  growing  inter- 
ests of  the  state. 

Sec.  1119.  The  secretary  of  said  society  shall  make  an  annual 
Afuituii  report,  report  to  the  g:overr)or  of  the  state,  embracing  the  proceedings  of 
Same,  g  4.  the  society,  with  a  bill  of  items  siiowing  for  what  purposes  the 
money  hereinafter  appiopriated  was  paid  out  for  the  past  year, 
the  general  condition  of  horticultural  interests  throughout  the 
state,  together  with  essays,  statements  of  facts,  and  recommenda- 
tions as  he  may  deem  useful,  to  be  published  by  the  state  under 
the  supervision,  of  the  society. 

Sec.  115^0.  The  number  of  copies  of  said  report  shall  be  five 
ai'st'ribSion'of  ^^^usand,  all  of  which  shall  be  bound  in  a  style  uniform  with  the 
fciamc,  g6.  *  reports  of  said  society  for  the  years  eighteen  hundred  and  sixty- 
nine  and  eighteen  hundred  and  seventy,  and  shall  be  distributed 
by  the  secretary  of  state  as  follows  :  Twelve  copies  each  to  the 
governor,  lieutenant-governor,  secretary  of  state,  auditor  of  state, 
treasurer,  register  of  state  land  office,  attorney-general,  judges  of 
the  supreme  court,  and  to  each  member  of  the  general  assembly; 
two  hundred  copies  to  the  Iowa  state  agricultural  college,  five 
copies  to  the  Iowa  state  university,  five  copies  to  the  Iowa  state 
horticultural  society,  two  copies  to  each  incorporated  college  in 
the  state,  one  copy  each  to  the  auditor  and  clerk  of  the  district 
court  of  each  county  to  be  kept  in  the  office,  and  one  copy  to  each 
newspaper  published  in  the  state  ;  the  remainder  to  bo  distributed 
by  direction  of  said  society. 

[As  amended  ;  18th  G.  A.,  eh.  6.] 


for. 
iSame,  g  6. 


Sec.  1121.  The  sum  of  one  thousand  dollars  is  appropriated, 
Appropriation  annually,  for  the  use  and  benefit  of  said  society,  and  shall  be  paid 
by  the  auditor  of  state  upon  the  order  of  the  president  of  said 
society,  in  such  sums,  and  at  such  times,  as  may  be  for  the  inter- 
ests of  said  society;  but  two  hundred  dollars  of  said  amount  shall 
be  awarded  in  premiums  for  the  growing  of  forest  trees  in  this 
state. 


CHAPTEE  4. 


OF   INSURANCE   COMPANIES. 


Section  1122.     When  any  number  of  persons  associate  them- 
nnw  formed:     selves  together  for  the  purpose  of  forming  an  insurance  companv, 

notice:  ccrtifi-  r  ^      ^i  4.1:        i-i-     •  j       ^i  i.    •'' 

<ate   attorney* or  lor  any  Other  purpose  than  lile  insurance,  under  the  provisions 


fl G*^ A^ch.  138  ^^  chapter  one  of  this  title,  they  shall  publish  a  notice  of  such 


81. 


intention,  once  in  each  week  for  four  weeks,  in  some  public  news- 
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paper  in  the  county  in  which  such  insurance  company  is  proposed 
to  be  located;  and  they  shall  also  make  a  certificate,  under  their 
hands,  specifying  the  name  assumed  by  such  company,  and  by 
which  it  shall  be  known,  the  object  for  which  said  company  shall 
be  formed,  the  amount  of  its  capital  stock,  and  the  place  where 
the  principal  office  of  said  company  shall  be  located;  which  cer- 
tificate shall  be  acknowledged  before  and  certified  by  some  notary 
public  or  clerk  of  a  court  of  record,  and  forwarded  to  the  auditor 
of  state,  who  shall  submit  the  same  to  the  attorney-general  for 
examination,  and  if  it  shall  be  found  by  the  attorney-general  to 
be  in  accordance  with  the  provisions  of  this  chapter,  and  not  in 
conflict  with  the  constitution  and  laws  of  jthe  United  States,  and 
of  this  state,  he  shall  make  a  certificate  of  the  fact  and  return  it 
to  the  auditor  of  state,  who  shall  reject  the  name  or  title  applied 
for  by  any  company  when  he  shall  deem  the  same  too  simJar  to 
any  one  already  appropriated  by  any  other  company,  or  likely  to 
mislead  the  public. 

Sec.  1123.     When  the   certificate  of  said  company  shall  have  Approval  of 
received  the  approval  of  the  attorney-general  and  auditor  of  state,  sHme rSjord^d : 
the  company  shall   cause  the  same  to  l)e  recorded  as  required  by  g^^'^o 
law  for  recording  articles  of  incorporation ;  and  said  persons,  when 
incorporated,  and,  having  in  all   respects  complied  with  the   pro- 
visions of  this  chapter,  are  hereby  authorized  to  carry  on  the  busi- 
ness of  insurance  as  named  in   such  certificate  of  incorporation, 
and  by  the  name  and  style  provided  therein,  and  shall  be  deemed 
a  body  corporate  with  succession ;  they  and  their  associates,  suc- 
cessors, and  assigns,  to  have  the  same  general  corporate  powers, 
and  be  subject  to  all  the  obligations  and  restrictions  of  said  chap- 
ter one  of  this  title  except  as  may  be  herein  otherwise  provided. 

CAPITAL  BEQUIRED. 

Sec.  1124.  No  joint  stock  company  shall  be  incorporated  Amount: 
under  the  provisions  of  this  chapter,  with  a  smaller  capital  than  wherimpibie: 
fifty  thousand  dollars,  or  a  larger  one  than  one  million  dollars,  as  certir.c^vie. 
may  be  specified  in  the  certificate  of  incorporation,  which  stock  shall  ^^^* 
be  divided  into  shares  of  one  hundred  dollars  each,  of  which  capi- 
tal not  less  than  twenty-five  per  cent.,  and  in  no  case  less 
than  twenty-five  thousand  dollars,  shall  be  paid  up  in  cash.  The 
balance  of  the  capital  of  said  company  may  consist  of  the  bonds 
or  notes  of  the  stockholders;  nor  shall  any  company,  on  the  plan 
of  mutual  insurance,  commence  business  in  this  state  until  agree- 
ments have  been  entered  into  for  insurance  with  at  least  two 
hundred  applicants,  the  premiums  upon  which  shall  amount  to  not 
less  than  twenty- five  thousand  dollars;  of  which  at  least  five  thou- 
sand dollars  shall  have  been  paid  in  actual  cash,  and  for  the 
remainder  of  which,  notes  of  solvent  parties,  founded  upon  actual 
application  for  insurance  made  in  good  faith,  shall  have  been 
received.  No  one  of  the  notes  received  as  aforesaid,  shall  amount 
to  more  than  five  hundred  dollars;  and  no  two  thereof  shall  be 
given  for  the  same  risk,  or  made  by  the  same  person  or  firm,  except 
where  the  whole  amount  of  such  notes  does  not  exceed  the  sum  of  five 
hundred  dollars;  nor  shall  any  note  be  regarded  or  represented  as 
capital  stock,  unless  a  policy  be  issued  upon  the  same  within  thirty 
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days  after  the  organization  of  the  company  taking  the  same,  upon  a 
risk  that  shall  be  for  no  shorter  perioa  than  twelve  months.  Each 
of  said  notes  shall  be  payable,  in  whole  or  in  part  at  any  time 
when  the  directors  shall  deem  the  same  requisite  for  the  payment 
of  losses  by  fire  or  inland  navigation,  and  such  incidental  expenses 
as  may  be  necessary  for  transacting  the  business  of  said  company. 
And  no  note  shall  be  accepted  as  part  of  such  capital  stock,  unless 
the  same  shall  be  accompanied  by  a  certificate  of  a  justice  of  the 
peace,  notary  public,  or  clerk  of  the  district  court  of  the 
county  in  which  the  person  executing  such  note  shall  reside,  that 
the  person  making  the  same  is,  in  his  opinion,  pecuniarily  good 
and  responsible  for  the  ^same,  in  property  not  exempt  from  execu- 
tion by  the  laws  of  their  state  ;  and  no  such  note  shall  be  surren- 
dered while  the  policy  for  which  it  was  given  continues  in  force. 
Sec.  1125.  Having  published  the  notice,  and  filed  the  publish- 
Subwjription  er'^s  aflBdavit  of  the  publication  thereof  with  the  auditor  of  state, 
bame^  §4!**  *  together  with  the  certificate  required  by  section  eleven  hundred 
and  twenty-two  of  this  chapter,  the  persons  named  in  the  certifi- 
cate of  incorporation,  or  a  majority  of  them,  shall  be  comrais- 
,  sioners  to  open  books  for  the  subscription  of  stock  to  the  company, 

at  such  times  and  places  as  to  them  rhay  seem  convenient  and  prop- 
er, and  shall  keep  the  same  open  until  the  full  amount  specified 
in  the  certificate  is  subscribed  ;  or,  in  case  the  business  of  said 
company  is  proposed  to  be  conducted  on  the  plan  of  mutual  insur- 
ance, then  to  open  books  to  receive  propositions  and  enter  into 
agreements  in  the  manner  and  to  the  extent  specified  in  section 
eleven  hundred  and  twenty-four  of  this  chapter. 

DIRECTORS OFFICERS. 

Sec.  1126.  The  affairs  of  any  company  organized  under  the 
Election  of  and  provisions  of  this  chapter,  shall  he  managed  by  not  more  than 
number.  twenty-one,  nor  by  less  than  five  directors,  all  of  whom  shall  bo 

-amc,     .  stockholders.  Within  thirty  days  after  the  subscription  book  shall 

have  been  filled,  a  majority  of  the  subscribers  shall  hold  a  meet- 
ing for  the  election  of  directors — each  share  entitling  the  holder 
thereof  to  one  vote;  and  the  directors  then  elected  shall  continue 
in  pflice  until  their  successors  have  been  duly  chosen  and  have 
accepted  the  trust. 

Sec.  1127.  The  annual  meetings  for  the  election  of  directors, 
Annnaimeet-  shall  be  holden  during  the  month  of  January,  at  such  time  as  the 
saL*e,'|9.  by-laws  of  the  company  may  direct;  provided^  hoioever^  that  if  for 

any  cause  the  stockholders  shall  fail  to  elect  at  any  annual  meet- 
ing, then  they  may  hold  a  special  meeting  some  day  subsequent 
thereto  for  that  purpose,  by  giving  thirty  days'  notice  thereof  in 
some  newspaper  in  general  circulation  in  the  county  in  which  the 
principal  office  of  the  company  shall  be  located,  and  the  directors 
chosen  at  any  such  annual  or  special  meeting,  shall  continue  in 
office  until  the  next  annual  meeting  and  until  their  successors, 
duly  elected,  shall  have  accepted. 

Sec.  1128.  The  directors  shall  choose,  by  ballot,  a  president 
den^anSfiUali  from  their  own  number,  and  shall  fill  all  vacancies  which  shall 
vacancies.         arise  in  the  board  or  in  the  presidency  thereof ;  and  the  board  of 


Digitized  by 


Google 


Chap.  4.]  insurance  companies.  285 

directors  thus  constituted,  or  a  majority  of  them,  when  convened 
at  the  office  of  the  company,  shall  be  competent  to  exercise  all 
the  powers  vested  in  them  by  this  chapter. 

Sec.    1129.      The  directors  of  any   such  company  shall  have  Appoint  offi- 
power  to  appoint  a  secretary,  and  any  other  officers  or  agents  ij^"gy'|„^||^''^ 
necessary  for  transacting  the  business  of  the  company,  paying  Same,"  211. 
such  salaries,  and  taking  such  securities  as  they  may  deem  reason- 
able; they  may  ordain  and  establish  such  by-laws  and  regulations, 
not  inconsistent  with  this  chapter,  or  with  the  constitution  and  laws 
of  the  United  States  and  of  this  state,  as  shall  appear  to  them  nec- 
essary for  regulating  and  conducting  the  business  of  the  company; 
and  they  shall  keep  full  and  correct  entries  of  their  transactions, 
which  shall  at  all  times,  be  open  to  the  inspection  of  the  stock- 
holders, and  to  the  inspection  of  persons  invested  by  law  with  the 
right  thereof. 

INVESTMENTS — EXAMINATION — INSURANCE. 

Sec.  1130.  It  shall  be  lawful  for  any  insurance  company  Funds  in  vest- 
organized  under  this  chapter,  to  invest  its  capital  and  the  funds  f^^^^  ^?red' 
accumulated  in  the  course  of  its  business,  or  any  part  thereof,  in  changes  Uierc- 
bonds  a!id  mortgages  on  unincumbered  real  estate  within  the  saine.  i  6. 
state  of  Iowa,  worth  double  the  sum  loaned  thereon,  exclusive  of 
buildings,  unless  such  buildings  are  insured  in  some  responsible 
company,  and  the  policy  transferred  to  said  company,  and  also,  in 
stocks  of  this  state,  or  stocks  or  treasury  notes  of  the  United 
States, — in  the  stocks  or  bonds  of  any  county  or  incorporated  city 
in  this  state  authorized  to  be  issued  by  the  legislature  of  this  state; 
and  to  lend  the  same,  or  any  part  thereof,  on  the  security  of  such 
stocks  or  bonds,  or  treasury  notes,  or  upon  bonds  and  mortgages 
as  aforesaid  and  not  otherwise  ;  and  to  change  and  re-invest  the 
same  in  like  securities  as  occasion  may,  from  time  to  time,  re- 
quire ;  but  any  surplus  money  over  and  above  the  paid-up  capital 
stock  of  any  such  company  organized  under  this  chapter,  or  incor- 
porated under  any  law  of  this  state,  may  be  invested  in  or  loaned 
upon  the  pledge  of  the  public  stock  or  bonds  of  the  United 
States,  or  any  one  of  the  states,  or  the  stocks,  bonds,  or  other 
evidences  of  indebtedness  of  any  solvent,  dividend-paying 
institutions  incorporated  under  the  laws  of  this  state  or  of  the 
United  States,  except  their  own  stock;  if  the  current  market 
value  of  such  stock,  bonds,  or  other  evidences  of  indebtedness, 
shall  be  at  all  times,  during  the  continuance  of  such  loans,  at 
least  ten  per  cent,  more  than  the  sum  loaned  thereon. 

Sec.  1131.     Upon  receiving  notification  that  the  reauirements  Assets  ex- 
of  the  preceding  sections  have  been  complied  with,  tne  auditor  Suorf  officere 
of  state  shall  make  an   examination,  or  cause  one  to  be  made  by  to  certify' uu- 
some   disinterested   person    officially  appointed  by  him  for  that  samc.g?! 
purpose;  and  if  it  shall  be  found  that  the  capital  herein  required 
of  the  company  named,  according  to  the  nature  of  the  business 
proposed  to  be  transacted  by  such  company,   has  been  paid  in 
and  is  possessed  by  it  in  money,  or  in  such  stock,  notes,  bonds, 
and  mortgages  as  are   required  by  sections  eleven  hundred  and 
twenty- four  an<l  eleven  hundred  and  thirty  of  this  chapter,  then 
he  shall  so  certify;  and  if  the  examination  be  made  by  any  other 
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than  the  auditor,  then  the  finding  shall  be  certified  under  oath; 
or,  if  it  is  proposed  to  be  a  mutual  insurance  company,  such  cer- 
tificate shall  be  to  the  effect  that  it  has  received  and  is  in  actual 
possession  of  the  capital,  premiums,  or  actual  engagements  of 
insurance  or  other  securities,  as  the  case  may  be,  to  the  extent 
and  value  required  by  sections  eleven  hundred  and  twenty-four 
and  eleven  hundred  and  thirty  of  this  chapter.  The  name 
and  the  residence  of  the  maker  of  each  premium  note  forming  part 
of  the  capital  of  any  such  proposed  mutual  insurance  company,  and 
the  amount  of  such  note,  shall  be  returned  to  the  auditor.  The  cor- 
porators or  officers  of  any  such  company,  or  proposed  company,  shall 
be  required  to  certify,  under  oath,  to  the  auditor  of  state,  that  the 
capital  exhibited  to  the  persofi  making  the  examination  directed  in 
this  section,  was,  actually  and  in  good  faith,  the  property  of  the  com- 
pany so  examined.  The  certificates  above  contemplated  shall  be 
filed  in  the  office  of  said  auditor,  who  shall  thereupon  deliver  to 
such  company  a  certified  copy  of  the  same,  with  his  written  per- 
mission for  them  to  commence  the  business  proposed  in  their 
written  certificate  of  incorporation,  which,  being  recorded  by  the 
recorder  of  the  county  in  which  the  company  is  to  be  located,  in 
a  book  prepared  by  him  for  that  purpose,  shall  be  their  authority 
to  commence  business  and  issue  policies;  and  such  certified  copy 
of  said  certificates  may  be  used  in  evidence  for  or  against  said 
company  with  the  same  effect  as  the  originals. 

Kinds  oflnauT^      Sec.  5132.     It  shall  be  lawful  for  any  company  organized  under 

iJame  9?  *^^^  chapter,  or  doing  business  in  this  state  : 

1.  To  insure  housjs,  buildings,  and  all  other  kinds  of  property 
marine!*           against  loss  or  damage  by  fire  or  other  casualty,  and  to  make  all 

kinds  of  insurance  on  goods,  merchandise,  or  other  property  in  the 
course  of  transportation,  whether  on  land  or  on  water,  or  any  ves- 
sel or  boat,  wherever  the  same  may  be; 

2.  To  make  insurance  on  the  health  of  individuals,  and  against 
Sdent!^^       the  personal  injury,  disablement,  and  death,  resulting  from  travel- 
ing, or  general  accidents  by  land  or  water; 

Fidelity  of  Der-      ^'     ^^  insure  the  fidelity  of  persons  holding  places  of  private  or 
somt.  public  trust; 

4.  To  receive  on  deposit  and  insure  the  safe  keeping  of  books, 
Personal  prop-  papers,  moneys,  stocks,  bonds,  and  all  kinds  of  personal  prop- 
''"^'                 erty; 

5.  To  insure  horses,  cattle,  and  other  live  stock  against  loss,  or 
Livestock.        damage  by  accident,  theft,  or  any  unknown  or  contingent  event 

whatever  which  may  be  the  subject  of  legal  insurance;  to  lend 
money  on  bottomry  or  respondentia,  and  to  cause  itself  to  be 
insured  against  any  loss  or  risk  it  may  have  incurred  in  the  course 
of  its  business,  and  upon  the  interest  which  it  may  have  in  any 
property,  by  means  of  any  loan  which  it  may  have  made  on  mort- 
Loan  money  on  S^S^f  bottomry,  or  respondentia,  and  generally  to  do  and  perform 
bottomry.  all  Other  matters  and  things  proper  to  promote  these  objects. 

But  no  company  shall  be  organized  to  issue  policies  of  insur- 
ance for  more  than  one  of  the  above  fxve  m'^ntloned  purposes,  and 
Confined  to  one  no  company  that  shall  have  been  organized  for  either  one  of  said 
anoe.     ^^^   purposes,  shall  issue  policies  of  insurance  for  any  other;  and  no 
company  organized  under  this  chapter,  or  transacting  business  in 
this  state,  shall  expose  itself  to  loss  on  any  one  risk  or  hazard  to 
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an  amount  exceeding  ten  per  cent,  on  its  paid  up  capital,  unless 
the  excess  shall  be  reinsured  by  the  same  in  some  other  good  and 
reliable  company.  But  the  restrictions  as  to  the  amount  of  risk 
any  company  shall  assume,  shall  not  apply  to  any  companies 
organized  to  guarantee  the  tidelity  of  persons  in  places  of  public 
or  private  trust,  nor  to  companies  that  receive  on  deposit  and 
guarantee  the  safe  keeping  of  books,  papers,  moneys,  and  other 
personal  property. 

Sec.  1133.  All  policies  or  contracts  of  insurance  made  or  en-  ^ollclwof. 
tered  into  by  the  company,  may  be  made  either  with  or  without 
the  seal  of  said  company  ;  but  said  policies  shall  be  subscribed  by 
the  president,  or  such  other  officers  as  may  be  designated  by  the 
directors  for  that  purpose,  and  shall  be  attested  by  the  secretary 
thereof. 

Sec.  1134.      Transfers  of  stock  may  be  made  by  any  stock-  Transferor 
holder,  or  his  legal  representative,  subject  to  such  restrictions  as  gj^l^gia 
the  directors  shall  establish  in  their  by-laws,  except  as  herein- 
after provided. 

CAPITAL   INCREASED — REAL   ESTATE. 

Sec.  1135.  Whenever  any  company  organized  under  this  How:  certify 
chapter,  with  loss  than  the  maximum  capital  limited  in  section  ^S^^g^iJ; 
eleven  hundred  and  twenty- four  hereof,  shall,  in  the  opinion  of 
the  directors  thereof,  require  an  increased  amount  of  capital,  they 
shall,  if  authorized  by  the  holders  of  a  majority  of  the  stock  to 
do  so,  file  with  the  auditor  of  state  a  certificate  setting  forth  the 
amount  of  such  desired  increase,  not  exceeding  said  maximum, 
and  thereafter  such  company  shall  be  entitled  to  have  the  increased 
amount  of  capital  fixed  by  said  certificate,  and  the  examination  of 
securities  composing  the  capital  stock  thus  increased,  shall  be 
made  in  the  same  manner  as  provided  in  section  eleven  hundred 
and  thirty-one  of  this  chapter  for  the  capital  stock  first  paid  in. 

Sec.  113G.     The  directors,  trustees,  or  managers  of  any  insur-  Dividend"*: 
ance  company  organized  under  this  chapter,  or  incorporated  under  amount  of  re»- 
any  law  of  this  state,  shall  not  make  any  dividends,  except  from  fciture  of  char 
the  surplus  profit  arising  from  their  business  ;  and,  in  estimating  g^^^^  ,  j^ 
such  profits,  there  shall  be  reserved  therefrom  a  sum  equal  to  forty 
per  cent,  of  the  amount  received  as  premiums  on  unexpired  risks 
and  policies,  which  amount,  so  reserved,  is  hereby  declared  to  bo 
unearned  premiums;  and  there  shall  also  be  reserved  all  sums  due 
the  corporation  on  bonds  and  mortgages,  bonds,  stocks,  and  book 
account,  of  which  no  part  of  the  principal  or  interest  thereon  has 
been  paid  during  the  year  preceding  such  estimate  of  profits,  and 
upon  which  suit  for  foreclosure  or  collection  has  not  been  com- 
menced, or  which,  after  judgment  has  been  obtained   thereon, 
shall  have  remained  more  than  two  years  unsatisfied,  and  on  which 
interest  shall  not  have  been  paid;  and,  in  case  of  any  such  judg- 
ment, the  interest  due  or  accrued  thereon  and  remaining  unpaid, 
shall  also  be  reserved.     Any  dividends   made  contrary  to  these 
provisions,  shall  subject  the  company  making  it  to  a  forfeiture  of 
their  charter. 
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May  own  real 
estate. 
Same,  2 16. 

For  accommo- 
dntiun  of  busi- 
ness. 

Mortimged  as 
security. 

When  taken  In 
Butisliiction  of 
debts. 


When  pur- 
chased to  se* 
curu  debt. 


When  to  be 

sold. 


Sec.  1137.  No  company  organized  under  this  chapter  shall 
purchase,  hold,  or  convey  any  real  estate,  save  for  the  purposes 
and  in  the  manner  herein  set  forth: 

1.  Such  as  shall  be  requisite  for  its  convenient  accommodation 
in  the  transaction  of  its  business; 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by 
way  of  security  for  loans  previously  contracted,  or  for  money  due; 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  ot'  debts 
previously  contracted  in  the  legitimate  business  of  the  company, 
or  for  money  due;  / 

4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments^ 
decrees,  or  mortgages  obtained  or  made  for  such  debt;  and  it  shall 
not  be  lawful  for  any  such  company  to  purchase,  hold,  or  convey 
real  estate  in  any  other  case,  or  for  any  other  purpose,  or  acquired 
in  any  other  manner,  except  that  it  may  convey  real  estate  which 
shall  be  found  in  the  course  of  its  business  not  necessary  for  its  con- 
venient accommodation  in  the  transaction  thereof;  and  all  such  last 
mentioned  real  estate  shall  be  sold  and  conveyed  within  three  years 
after  the  same  has  been  d(^emed  by  the  auditor  of  state  unneces- 
sary for  such  accommodation,  unless  the  company  shall  procure  a 
certificate  from  the  said  auditor,  that  the  interest  of  said  company 
will  materially  suffer  by  a  forced  sale,  in  which  event  the  sale  may 
be  postponed  for  such  a  period  as  the  said  auditor  may  direct 
in  such  certificate. 


DEPOSIT   NOTES — LOSSES — POLICY. 


Mutual  oom- 
imnies:  notes 
given  at  orKUU- 
izatlon  oi  and 
subsequently, 
bame,  g  17. 


Sec.  1138.  All  notes  deposited  with  any  mutual  insurance 
company  at  the  time  of  its  organization,  as  provided  in  section 
eleven  hundred  and  twenty-four  hereof,  shall  remain  as  security 
for  all  losses  and  claims  until  the  accumulation  of  the  profits 
invested,  as  required  by  section  eleven  hundred  and  thirty  of  this 
chapter,  shall  equal  the  amount  of  cash  capital  required  to  be 
possessed  by  stock  companies  organized  under  this  chapter,  the 
liability  of  each  note  decreasing  proportionately  as  the  j>rofits  are 
accumulating;  but  any  note  whicn  may  have  been  deposited  with 
any  mutual  insurance  company  subsequent  to  its  organization,  i*^ 
addition  to  the  cash  premiums  on  any  insurance  effected  with  sue 
company,  may,  at  the  expiration  of  the  time  of  such  insurance,  or 
upon  the  cancellation  by  the  company  of  the  policy,  be  relin- 
quished and  given  up  to  the  maker  thereof,  or  his  legal  represen- 
tatives, upon  his  paying  his  proportion  of  losses  and  expenses 
which  may  have  accrued  thereon  during  such  term.  The  direc- 
tors or  trustees  of  any  such  company  shall  have  the  right  to  deter- 
mine the  amount  of  the  note  to  be  given,  in  addition  to  the  cash 
premium,  by  any  person  insured  in  such  company;  and  every  per- 
son effecting  insurance  in  any  mutual  company,  and  also  his  heirs, 
executors,  administrators,  and  assigns,  continuing  to  be  so  insured, 
shall  thereby  become  members  of  said  company  during  the  period 
of  insurance,  and  shall  be  bound  to  pay  for  losses,  and  such  neces- 
sary expenses  as  aforesaid,  accruing  to  said  company  in  propor- 
tion to  his  or  their  deposit  note.  But  any  person  insured  in  any 
mutual  company,  except  in  the  case  of  notes  required  by  this 
chapter  to  be  deposited  at  the  time  of  its  organization,  may,  at  any 
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time  return  his  policy  for  cancellation,  and,  upon  payment  of  the 
amount  due  at  such  time  upon  his  premium  note,  shall  be  dis- 
charged from  further  liability  thereon. 

Sec.  1139.  The  directors  shall,  as  often  as  they  deem  necessary,  settlement  of 
after  receiving  notice  of  any  loss  or  damage,  settle  and  determine  eaS^t  mem-'^*^^ 
the  sums  to  be  paid  by  the  several  members  thereof  as  their  bers  nrc  liable. 
respective  portion  of  such  loss,  and  publish  the  same  in  such  ^*^'*' ^  ^^* 
manner  as  they  shall  deem  proper,  or  the  by-laws  shall  have  pre- 
scribed; but  the  sura  to  be  paid  by  each  member  shall  always  be 
in  proportion  to  the  original  amount  of  his  deposit  note,  and 
shall  be  paid  to  the  officers  of  the  company  within  thirty  days 
after  the  publication  of  said  notice;  and  if  any  member  shall,  for 
the  space  of  thirty  days  after  personal  demand,  or  by  letter,  for 
payment  shall  have  been  made,  neglect  or  refuse  to  pay  the  sum 
assessed  upon  him  as  his  proportion  of  any  loss  aforesaid,  the 
directors  may  sue  for  and  recov  er  the  whole  amount  of  his  deposit 
note,  with  costs  of  suit;  but  execution  shall  issue  for  assessments 
and  costs  as  they  accrue  only,  a^d  every  such  execution  shall  be 
accompanied  by  a  list  of  losses  for  which  the  assessment  was  made. 
If  the  whole  amount  of  deposit  notes  shall  be  insufficient  to  pay 
the  loss  occasioned,  the  sufferers  insured  by  said  company  shall 
receive,  toward  making  good  their  respective  losses,  a  proportion- 
ate share  of  the  whole  amount  of  said  notes,  according  to  the  sums 
to  them  respectively  insured  ;  but  no  member  sh:ill  ever  be  re- 
quired to  pay  for  any  loss  more  than  the  whole  amount  of  his  de- 
posit note. 

Sec.  1140.     Every  insurance  company  hereafter   organized   aspoiicieflto 
provided  in  this  chapter,  shall,  if  it  be  a  mutual  company,  embody  j/^i^^  ^^^1' 
the  word  "mutual"  in   its  title,  which  shall  appear  upon   the  first  or  stock  com- 
page  of  every  policy  and  renewal  receipt ;  and  every  company  |^^*  1 19 
doing  busines:*  as  a  cash  stock  company,  shall,  upon  the  face  of 
its  policies,  express  in  some  suitable  manner  that  such  policies 
were  issued  by  stock  companies. 

ANNUAL  STATEMENT. 

Sec.  1141.     The  president,  or  the  vice-president  and  secretary, 
of  each  company  organized  under  this  chapter,  or  incorporated  ^en  and  to 
under  any  law  of  this  state,  or  doing  business  in  this  state,  shall,  whattocoii^* 
annually,  on  the  first  day  of  January  of  each  year,  or  within  thirty  ^^q  a  20. 
days  thereafter,  prepare,  under  oath,  and  deposit  in  the  office  of 
the  auditor  of  state,  a  full,  true,  and  complete  statement  of  the 
condition  of  such  company  on  the  last  day  of  the  month  preceding 
that  in  which  such  statement  is  filed,  which  last  statement  shall 
exhibit  the  following  items  and  facts  in  the  following  form,  to-wit: 

Jf^irst — The  amount  of  capital  stock  of  the  company;  capital. 

Second — The  name  of  the  officers;  Name  of  om- 

Third — The  name  of  the  company,  and  where  located;  ^era. 

Fourth— l!\\e  amount  of  its  capital  stock  paid  up;  ^[(riotffii. 

Fifth — The  property  or  assets  held  by  the  company,  specifying:  capital  paid  up. 

1.  The  value,  as  nearly  as  may  be,  of  the  real  estate  owned  by  Assets. 
Boch  company;  Real  estate. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  cash  on  hand 
credit  of  the  company,  and  in  what  bank  the  same  is  deposited; 

19 
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In  transit 

Mortgages. 

Loans. 

Judgments. 

Stocks. 

Collaterals. 

Assessments. 

Interest 
Securities. 

Notes. 
Liabilities. 

JjOaBGB, 


Dividends. 


Re-insurance. 

Amounts  due. 

Money  bor- 
rowed. 
Other  claims. 
Income. 

Premiums. 

Notes. 

Interest 

Assessments. 

Other  sources. 
Expenditures. 

Loses  paid. 


Dividends. 
Salariei. 


3.  The  amount  of  cash  in  the  hands  of  agents,  and  in  the 
course  of  transmission; 

4.  The  amount  of  loans  secured  by  first  mortgage  on  real  es- 
tate, with  the  rate  of  interest  thereon; 

5.  The  amount  of  ail  other  bonds  and  loans,  and  how  secured, 
with  the  rate  of  interest  thereon; 

6.  The  amount  due  the  company  on  which  judgment  has  been 
obtained; 

7.  The  amount  of  stocks  of  this  state,  of  the  United  States,  of 
any  incorporated  city  of  this  state,  and  of  any  other  stocks  owned 
by  the  company,  specifying  the  amount,  number  of  shares,  and 
par  and  market  value  of  each  kind  of  stock; 

8.  The  amount  of  stock  held  by  such  company  as  collateral 
security  for  loans,  with  amount  loaned  on  each  kind  of  stock,  its 
par  and  market  value; 

9.  The  amount  of  assessments  on  stock  and  premium  notes, 
paid  and  unpaid; 

10.  The  amount  of  interest  actj^ally  due  and  unpaid; 

11.  All  other  securities  and  their  value; 

12.  The  amount  for  which  premium  notes  have  been  given  on 
which  polices  have  been  issued. 

Sixth — Liabilities  of  such  company,  specifying: 

1.  The  losses  adjusted  and  due; 

2.  The  losses  adjusted  and  not  duo; 
8*     Losses  unadjusted; 

4.  Losses  in  suspense  and  the  cause  thereof ; 

5.  Losses  resisted  and  in  litigation; 

6.  Dividends,  either  in  script  or  cash,  specifying  amount  of 
each,  declared  but  not  due; 

7.  Dividends  declared  and  due; 

8.  The  amount  required  to  reinsure  all  outstanding  risks  on 
the  basis  of  forty  per  cent,  of  the  premium  on  all  unexpired  risks; 

9.  The  amount  due  banks  or  other  creditors; 

10.  The  amount  of  money  borrowed  and  the  security  therefor; 

11.  All  other  claims  against  the  company. 

Seventh — The  income  of  the  company  during  the  previous 
year,  specifying: 

1.  The  amount  received  for  premiums,  exclusive  of  premium 
notes; 

2.  The  amount  of  premium  notes  received; 

3.  The  amount  received  for  interest; 

4.  The  amount  received  for  assessments,  or  calls  on  stock 
notes,  or  premium  notes; 

6.     The  amount  received  from  all  other  sources. 
JtJig/Uh — The  expenditures  during  the   preceding  year,  speci- 
fying : 

1.  The  amount  of  losses  paid  during  said  term,  stating  how 
much  of  the  same  accrued  prior,  and  how  much  subsequent,  to  the 
date  of  the  preceding  statement,  and  the  amount  at  which  losses 
were  estimated  in  such  statement ; 

2.  The  amount  paid  for  dividends  ; 

3.  The  amount  paid  for  commissions,  salaries,  expenses,  and 
other  charges  of  agents,  clerks,  and  other  employes ; 
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4.  The  amount  paid  for  salaries,  fees,  and  ether  charges  of  Charges, 
officers  and  directors ; 

5.  The  amount  paid  for  local,  state,  national,  internal  revenue,  xaxea. 
and  other  taxes  and  duties  ; 

6.  The  amount  paid  for  all  other  expenses,  expenditures,  in-  Other  expenses 
eluding  printing,  stationery,  rents,  furniture,  etc. ; 

Ninth — The  largest  amount  insured  in  any  one  risk.  Risks. 

Tenth — The.  amount  of  risks   written  during  the   year   then 
ending. 

Eleventh, — The  amount  of  risks  in  force,  having  less  than  one 
year  to  run. 

Twelfth — The  amount  of  risks  in  force,  having  more  than  one, 
and  not  over  three  years  to  rwn. 

Thirteenth — The  amount  of  risks  having  more  than  three  years 
to  run. 

F'ourteenth — The  following  question  must  be  answered,  viz :  Queation. 
Are  dividends  declared  on  premiums  received  for  risks  not  termi- 
nated ? 

Fifteenth — Each  accident  insurance  company,  or  company  in- Accident  com 
suring  against  accidents  in  this  state,  shall  keep  a  register  of  tickets  J^^-  ^^^^^ 
sold  by  its  officers  or  agents,  which  register  shall  show  the  name  ^ 
and  residence  of  the  person  insured,  the  amount  of  such  insurance, 
the  date  of  issue  of  such  ticket,  and  the  time  the  same  will  remain 
in  force,  and  every  such  company  shall  file  in  the  office  of  the  audi- 
tor of  state,  in  January  of  each  year,  a  report,  sworn  to  by  the 
president  or  secretary  of  the  company,  showing  the  above  items 
of  the  business  of  such  company  during  the  preceding  year,  and 
the  auditor  of  state  shall  withhold  the  certificate  of  authority  from 
any  such  company  neglecting  or  failing  to  comply  with  the  pro- 
visions of  this  section. 

Sec.  1142.     The  auditor  of  state  is  hereby  authorized  and  em-  Auditormayrc 
powered  to  address  any  inquiries  to  any  insurance  company  in  Sonf  ^"^'^'^"^^^ 
relation  to  its  doings  and  condition,  or  any  other  matter  connected  Same,  g  21. 
with  its  transactions,  which  he  may  deem  necessary  for  the  public 
good,  or  for  a  proper  discharge  of  his  duties,  and  any  company 
so  addressed  shall  promptly  reply  in  writing  thereto. 

Sec.  1143.     The  statement  of  any  company,  the  capital  of  which  Additional  ex 
is  composed  in  whole,  or  in  part,  of  notes,  shall,  in  addition  to  the  |*^*^  .go 
foregoing,  exhibit  the  amount  of  notes  originally  forming  the  cap- 
ital, and  also  what  proportion  of  said  notes  is  still  held  by  such 
company  and  considered  capital. 

FOREIGN  COMPANIES CAPITAL  REQUIRED. 

Sec.  1144.     No  insurance  company,  association,  or  partership,  ^^^uJ^?^  ^ 
organized  or  associated  for  any  of  the  purposes  specified  in  this  insuring, 
chapter,  incorporated  by,  or  organized  under,  the  laws  of  any  other  uG.^^di.  iw>, 
state  or  any  foreign  government,  shall,  directlv  or  indirectly,  take  ^2. 
risks  or  transact  any  business  of  insurance  in  this  state,  unless  pos- 
sessed of  two  hundred  thousand  dollars  of  actual  paid-up  capital, 
exclusive  of  any  assets  of  any  such  company  deposited  in  any 
other  states  or  territories  for  the  special  benefit  or  security  of  the 
insured  therein  ; provided^  that  the  foregoing  provisions  of  this  sec- 
tion shall  not  apply  to  foreign   mutual  hail  insurance  companies, 
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issuing  policies  for  a  term  of  one  year  or  less  ;  and  any  such  com- 
pany desiring  to  transact  any  such  business  as  aforesaid,  by  an 
agent  or  agents  in  this  state,  shall  file  with  the  auditor  of  state  a 
written  instrument,  duly  signed  and  sealed,  authorizing  any  agent 
or  agents  of  such  company  in  this  state,  to  acknowledge  service  of 
process  for  and  in  behalf  of  such  company  in  this  state,  consenting 
that  service  of  process,  original,  mean,  or  final,  upon  any  such  a^jent 
or  agents,  shall  be  taken  and  held  as  valid  as  if  served  upon  the  com- 
pany according  to  the  laws  of  this  or  any  other  state,  and  waiving 
all  claim  or  right  of  error,  by  reason  of  such  acknowledgment  or 
service;  and  also  a  certified  copy  of  their  charter  or  deed  of  settle- 
ment, together  with  a  statement,  under  oath,  of  the  president  or 
vice-president,  or  other  chief  oflScer,  and  the  secretary  of  the 
company  for  which  they  may  act,  stating  the  name  of  the  com- 
pany and  the  place  where  located,  the  amount  of  its  capital,  with 
a  detailed  statement  of  the  facts  and  items  required  from  compa- 
nies organized  under  the  laws  of  this  state,  as  per  section  eleven 
hundred  and  forty-one  hereof;  also  a  copy  of  the  last  annual 
report,  if  any,  made  under  any  law  of  the  state  by  which  such 
company  was  incorporated;  and  no  agent  shall  be  allowed  to 
transact  business  for  any  company  whose  capital  is  impaired  by 
liabilities  as  stated  in  section  eleven  hundred  and  forty-one  of 
this  chapter,  to  the  extent  of  twenty  per  cent,  thereof,  while  such 
CashasMls:  deficiency  shall  continue.  Any  mutual  fire  insurance  companv 
pgd  up  capi-  possessed  of  cash  assets  safely  invested,  amounting  to  at  least  two 
hundred  thousand  dollars  over  and  above  all  its  liabilities,  includ- 
ing the  reserve  for  re-insurance  required  by  the  laws  of  this  statr, 
shall  be  deemed  to  be  "possessed  of  two  hundred  thousand  dollars 
of  actual  paid  up  capital,"  within  the  meaning  of  this  section,  a;!d 
may  be  authorized  to  take  risks  and  transact  the  business  of  i in- 
surance in  this  state,  on  complying  with  the  requisitions  of  sai<l 
chapter  four,  relating  to  insurance  companies  incorporated  by  ov 
under  the  laws  of  other  states;  subject,  however,  to  all  the  pro- 
visions of  said  chapter,  applicable  to  such  insurance  companies 
and  all  other  acts  and  la\vs  relating  to  insurance  so  far  as  applica- 
ble. 

[As  amended  by  the  insertion  of  the  proviso  as  to  foreigrn  mutual  hail  in- 
surance companies,  15th  G.  A.,  eh.  55;  and  by  the  addition  of  the  provisions 
as  to  mutual  fire  insurace  conipanies,  16th  G.  A.,  ch.  60.] 

Service  of  process  may  be  made  i  in  the  state:  Niagara  F,  Ins.  Co.  v. 
upon  any  agent  of  the  company  with- 1  Rodecker,  47-162. 

BISKS — AGENTS. 

Sec.  1145.  No  agent  shall  act  for  any  insurance  company 
Certifloate  re-  referred  to  herein,  directly  or  indirectly,  in  taking  risks  or  trans- 
quired  before  acting  business  of  insurance  in  this  state,  without  procuring  from 
12  a  Ai^*  188,  the  auditor  of  state  a  certificate  of  authority,  stating  that  such 
§24.  '  company  has  complied  with  all  the  requisitions  of  this  chapter. 

Sec.  1146.      The    statements    and    evidences     of    investment 

Make  annual    required  of  foreign  companies  as  above,  shall  he  renewed,  annu- 

l^teme^       ally,  in  such  manner  and  form  as   required  hereby  and  as  said 

^'      *        auditor  may  direct,  with  any  additional  statement  of  the  amount  of 

the  losses  incurred  or  premiums  received  in  this  state  during  the 
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preceding  period,  so  long  as  such  agency  continues.     And  the 
said  auditor,  on   being  satisfied  that  the  capital,  securities,  and 
investments  remain  secure,  as  hereinbefore  provided,  shall  fur- 
nish a  renewal  of  his  certificates  as   aforesaid.     All  notes  taken  Notes  given  for 
for  policies  of  insurance  in  any  company  doing  business  in  this  Jj^h^^ot  coi- 
state,  shall  state  upon  their  face  that  they  have  been  taken  for  lectibie. 
insurance,  and  shall  not  be  collectible  unless  the   company  and 
its. agents  have  fully  complied  with  the  laws  of  this  state  relative 
to  insurance. 


A  negotiable  note  which  does  not 
state  upon  its  face  that  it  has  been 
taken  for  insurance  will  not  be  sub- 
ject, in  the  hands  of  an  innocent  hol- 
der, to  the  defense  here  indicated. 


The  maker  must  have  that  fact  ap- 
pear upon  the  face  of  the  note  if  he 
desires  to  rely  upon  such  defense: 
Cook  V.  Weirman,  51-661. 


1147. 


Every   insurance   company   organized   under   the  Conform  to 
-     *'-  '        -  -  ^      •'.     .-o         -  ...      •>rovifiions  of 


3  of,  or  doing  business  in,  this  state,  shall   conform  to  all  the  {h?/cWcr: 
t^isions  of  this  chapter  applicable  thereto,  and,  when  necessary,  penalty  for  faii- 


Sec. 
laws 

provisions 

any  existing  company  shall  change  its  charter  and  by-laws,  so  as  Same,  1 26. 
to  conform  hereto,  by  a  vote  of  a  majority  of  its  board  of  directors; 
*and  any  president,  secretary,  or  other  officer  of  any  company  or- 
ganized under  the  laws  of  Iowa,  or  any  officer  or  person  doing, 
or  attempting  to  do,  business  in  this  state  for  any  insurance  com- 
pany organized  without  this  state,  failing  to  comply  with  any  of 
the  requirements  of  this  chapter,  or  violating  any  of  the  provisions 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  in  a  sura  not  exceeding  one  thou- 
sand dollars,and  be  imprisoned  in  the  county  jail  for  a  period  not 
less  than  thirty  days  nor  more  than  six  months. 


ferrinff  to  such  company  the  premium 
notes  received  therefor:  Davenport 
F.  Ins,  Co.  V.  Moore,  50-619. 


This  does  not  prevent  the  officers 
of  a  company,  which  has  not  complied 
with  the  law,  from  reinsuring  their 
risks  in  another  company  and  trans- 
Sec.  1148.     Every  agent  of  any  insurance  company,  shall,  in  Advertise- 
all  advertisements   of  such  agency,   publish  the   location  of  the  S  contain. 
company,  giving  the  name  of  the  city,  town,  or  village  in  which  same,  g  27. 
the  company  is  located,  and  the  state  or  government  under  the 
laws  of  which  it  is  organizod.     The  term  agent,  used  in  the  fore- 
going sections,  shall  include  any  other  person  who  shall,  in  any 
manner,  directly  or  indirectly,  transact  the  insurance  business  of 
any  insurance  company  not  incorporated  by  the  laws  of  this  state. 
The  provisions  of  the  foregoing  sections  relative  to  foreign  com- 
panies, shall  apply  to  all  such   companies,  partnerships,  associa- 
tions, or  individuals,  whether  incorporated  or  not. 

EXAMINATION   BY   AUDITOR. 

Sec.  1149.     The  auditor  of  state  shall,  whenever  he  deems  it  Auditor  may 
expedient  so  to  do,  appoint  one  or  more  persons,  not  officers,  appoint  exam- 
agents,  or  stockholders  of  any  insurance  company  doing  business  powers:  pro 
in  this  state,  to  examine  into  the  affairs  and  condition  of  any  in-  SI^ta^^eTm-^" 
surance  company  incorporated  or  doing  business  in  this  state,  or  paired, 
to  make  such  examination  himself;   and  the  officers  or  agents  of  ^*^®       * 
such  company  or  companies  shall  cause  their  books  to  be  opened 
for  the  inspection  of  the  auditor  or  the  peroon  or  persons  so  ap- 
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pointed,  and  otherwise  facilitate  such  examination  so  far  as  may 
be  in  their  power  so  to  do;  and  for  the  purpose  of  arriving  at  the 
truth  in  such  case,  the  auditor,  or  the  person  or  persons  so 
appointed  by  him,  shall  have  power  to  examine,  under  oath,  the 
officers  or  agents  of  any  company,  or  others  if  necessary,  relative 
to  the  business  and  condition  of  said  company;  and  whenever  the 
auditor  shall  deem  it  best  for  the  interest  of  the  public  so  to  do, 
he  shall  publish  the  result  of  such  investigation  in  one  or  more 
papers  in  this  state  ;  and  whenever  it  shall  appear  to  the  auditor, 
from  such  examination,  that  the  assets  and  funds  of  any  company 
incorporated  in  this  state  are  reduced  or  impaired  by  the  liabilities 
of  said  company,  as  described  under  the  head  of  liabilities  in  the 
statement  required  by  this  chapter,  more  than  twenty  per  cent, 
below  the  paid-up  capital  stock  required  hereby,  he  may  direct 
the  officers  thereof  to  require  the  stockholders  to  pay  in  the 
amount  of  such  deficiency,  within  such  a  period  as  he  may  desig- 
nate in  such  requisition,  or  he  shall  communicate  the  fact  to  the 
attorney -general,  who  shall  apply  to  the  district  or  circuit  court, 
or,  if  in  vacation,  to  one  of  the  judges  thereof,  for  an  order  requir- 
ing said  company  to  show  c  luse  wliy  their  business  should  not  be  * 
closed;  and  the  court,  or  judge,  as  the  case  may  be,  shall  there- 
upon proceed  to  hear  the  allegations  and  proofs  of  the  respective 
parties;  and  in  case  it  shall  appear  to  the  satisfaction  of  said  court, 
or  judge,  that  the  assets  and  funds  of  said  company  are  not  suffi- 
cient, as  aforesaid,  or  that  the  interest  of  the  pu.»Iic  requires  it, 
the  said  court,  or  judge,  shall  decree  a  dissolution  of  said  company 
and  a  distribution  of  its  effects.  The  said  court,  or  judge,  shall 
have  power  to  refer  the  application  of  the  attorney-general  to  a 
referee,  to  inquire  into  and  report  upon  the  facts  stated  therein. 
Sec.  1150.     Any  company  receiving  the  aforesaid  requisition 

Requisition  on  from  the  auditor,  shall  forthwith  call  upon  its  stockholders  for  such 
stockholaere:  ,  •ni*  •  t  -i  i  i  a/»i 

liabiuty  of  di-  amouuts  as  will  make  its  paid-up  capital  equal  to  the  amount  fixed 

Same7g29.  '  ^7  ^^^^  chapter,  or  the  charter  of  said  company;  and  in  case  any 
stockholder  shall  refuse  or  neglect  to  pay  the  amount  so  called 
for,  after  notice  personally  given,  or  by  advertisement  in  such  time 
and  manner  as  said  auditor  shall  approve,  it  shall  be  lawful  for 
the  said  company  to  require  the  return  of  the  original  certificate 
or  stock  held  by  such  stockholder,  and  in  lieu  tnereof  to  issue 
new  certificates  for  such  number  of  shares  as  the  said  stockholder 
may  be  entitled  to  in  the  proportion  that  the  ascertained  value  of 
the  funds  of  the  said  company  may  be  found  to  bear  to  the  orig- 
inal capital  of  the  said  company;  the  value  of  such  shares  for 
which  new  certificates  shall  be  issued  to  be  ascertained  under  the 
direction  of  the  said  auditor,  the  company  paying  for  the  frac- 
tional parts  of  shares;  and  it  shall  be  lawful  for  the  directors  of 
such  company  to  create  new  stock  and  dispose  of  the  same,  and 
to  issue  new  certificates  therefor,  to  an  amount  sufficient  to  make 
up  the  original  capital  of  the  company.  And  in  the  event  of  any 
additional  losses  accruing  upon  new  risks,  taken  after  the  expira- 
tion of  the  period  limited  by  the  said  auditor  in  the  aforesaid 
requisition  lor  the  filling  up  of  the  deficiency  in  the  capital  of 
such  company,  and  before  said  deficiency  shall  have  been  made 
up,  the  directors  shall  be  individually  liable  to  the  extent  thereof. 
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Sec.  1151.     If,  upon  such  examination,  it  shall  appear  to  the  Examinntion 
auditor,  that  the  assets  of  any  company,  chartered  upon  the  plan  SagsinSeof 
of  mutual  insurance  under  this  chapter,  are  insufficient  to  justify  nautuai  compa- 
the  continuance  of  such  company  in  business,  he  shall  proceed  in  Sam'e,g30. 
relation  to  such  company  in  the  same  manner  as  herein  required 
in  regard  to  joint-stock  companies;  and  the  trustees  or  directors 
of  such  company  are  made  personally  liable  for  any  losses  which 
may  be  sustained  upon  risks  taken  after  the  expiration   of  the 
period  limited  by  the  auditor  for  filling  up  the  deficiency  in  the 
capital,  and  before  such  deficiency  shall   have   been   made  up. 
Any  transfer  of  the  stock  of  any  company  organized  under  this 
chapter,  made  during  the  pending  of  any  investigation  required 
above,  shall  not  release  the  party  making  the  transfer  from  his 
liability  for   losses,  which  may  have  accrued  previous  to  such 
transfer. 

Sec.  1152.     The  auditor  of  state  shall  be  authorized  to  examine  SfJJ)?*'^"  °^ 

,  ,.  .  1     rt»  •  f  •  certlncate. 

into  the  condition  and  affairs  of  any  insurance  company,  as  pro-  Same.gSL 

vided  for  in  this  chapter,  doing  business  in  this  state,  not  organ- 
ized under  the  laws  of  this  state,  or  cause  such  examination  to  be 
made  by  some  person  or  persons  appointed  by  him,  having  no 
interest  in  any  insurance  company;  and,  whenever  it  shall  appear 
to  the  satisfaction  of  said  auditor  that  the  affairs  of  any  such  com- 
pany are  in  an  unsound  condition,  he  shall  revoke  the  certificates 
granted  in  behalf  of  such  company,  and  shall  cause  a  notification 
thereof  to  be  published  in  some  newspaper  of  general  circulation 
published  in  the  city  of  Des  Moines,  and  the  agent  or  agents  of 
such  company  are,  after  such  notice,  required  to  discontinue  the 
issuing  of  any  new  policy,  or  the  renewal  of  any  previously  issued. 

f  JSSS. 

Sec.  1153.     There  shall  be  paid  by  every  company  doing  busi-  Amount  of. 
ness  in  this  state,  except  companies  organized  under  the  laws  of  ®*™®'  ^  ^^ 
this  state,  the  following  fees: 

Upon  filing  declaration,  or  certified  copy  of  charter,  twenty- 
five  dollars; 

Upon  filing  the  annual  statement,  twenty  dollars; 

For  each  certificate  of  authority,  and  certified  copy  thereof, 
two  dollars; 

For  every  copy  of  any  paper  filed  in  the  department,  the  sum 
of  twenty  cents  per  folio,  and  for  affixing  the  official  seal  to  such 
copy,  and  certifying  the  same,  one  dollar; 

For  valuing  policies  of  life  insurance  companies,  ten  dollars  per 
million  of  insurance  or  for  any  fraction  thereof ; 

For  official  examinations  of  companies  under  this  act,  the  actual 
expense  incurred. 

And  companies  organized  under  the  law  of  this  state,  shall  pay 
the  following  fees: 

For  filing  and  examination  of  the  first  application  of  any  com- 
pany, and  the  issuing  of  the  certificate  of  license  thereon,  ten 
dollars; 

For  filing  each  annual  statement,  and  issuing  the  renewal  of 
license  required  by  law,  three  dollars; 
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Otherwise 
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For  each  certificate  of  authority  to  its  agents,  fifty  cents. 

Sec.  1154.  When,  by  the  laws  of  any  other  state,  any  taxes, 
fines,  penalties,  licenses,  fees,  deposits  of  moneys  or  of  securities, 
or  other  obligations  or  prohibitions,  are  imposed,  or  would  be 
imposed,  on  insurance  companies  of  this  state,  doincr,  or  that 
might  seek  to  do,  business  in  such  other  state,  or  upon  their  agents 
therein,  so  long  as  such  laws  continue  in  force,-  the  same  obliga- 
tions and  prohibitions,  of  whatever  kind,  shall  be  imposed  upon 
all  insurance  companies  of  such  other  state  doing  business  within 
this  state,  or  upon  their  agents  here. 

Sec.  1155.  Every  insurance  company  of  the  kind  provided  for 
in  this  chapter,  doing  business  in  tins  state,  organized  under 
the  laws  of  this  state  or  any  other  state  or  country,  shall  publish 
annually,  in  two  newspapers  of  general  circulation,  one  of  which 
shall  be  published  at  the  capital  of  this  state,  and  in  case  of  any 
company  organized  in  the  state  of  Iowa,  one  of  which  shall  he 
published  in  the  county  where  the  principal  office  is  located,  a 
certificate  from  the  auditor  of  state  that  such  company  has,  in  all 
respects,  complied  with  the  laws  or  this  state  relating  to  insur- 
ance. Said  certificate  shall  also  contain  a  statement,  under  the 
oath  of  the  president  or  secretary  of  such  insurance  company,  of 
the  actual  amount  of  paid-up  capital,  the  aggregate  amount  of 
assets  and  liabilities  at  the  date  of  such  certificate,  together  with 
the  aggregate  income  and  expenditures  of  such  company  for  the 
year  preceding  the  date  of  such  certificate. 

Sec.  1156.  The  necessary  expenditure  of  any  examination 
made,  or  ordered  to  be  made,  by  the  auditor  of  state  under  this 
chaptert  shall  be  certified  to  by  him  and  paid  on  his  requisition, 
by  the  company  which  is  the  subject  of  such  examination.  In 
case  of  the  refusal  by  any  company  to  pay  the  requisition  of  the 
auditor  of  state  the  necessary  expenses,  it  shall  be  the  duty  of  the 
auditor  to  suspend  such  company  from  doing  business  in  this  state 
until  said  expenses  are  paid;  if  not  so  paid,  the  same  may  be 
audited  and  allowed  by  the  executive  council  and  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

[A  substitute  for  the  original  section;  16th  G.  A.,  oh.  37.] 


STATEMENTS   PUBLISHED. 


Sec.  1157.  The  auditor  of  state  shall  cause  to  be  prepared  and 
iiiSh  printed  furnished  to  each  company  organized  under  the  laws  of  this  state, 
Slame'a  36  ^^^  ^  ^^®  attorney  or  agent  of  eacli  company  incorporated  by 
other  states  and  foreign  governments,  who  may  apply  lor  the 
same,  printed  forms  of  statements  required  by  this  chapter,  and  ho 
may,  from  time  to  time,  make  such  changes  in  the  forms  of  these 
statements  as  shall  seem  to  him  best  adapted  to  elicit  from  the 
companies  a  true  exhibit  of  their  condition,  in  respect  to  the  sev- 
eral points  hereinbefore  enumerated. 

Sec.  1158.     The  auditor  of  state  shall  cause  the  information 

Auditor  to         contained  in  the  statements  required  of  the  companies  organized 

1  is h  report.^"     or  doing  business  in  this  state,  to  be  arranged  in  a  tabular  form, 

Some,  1 37.        and  prepare  the  same  in  a  single  document   for  printing,  which 

report  snail  be  made  on  or  before  the  first  day  of  May  of  each 

year,  and  three  thousand  copies  shall  be  printed  for  the  use  of 
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the  auditor,  who  shall  furnish  a  copy  to  each  member  of  the  gen- 
eral assembly  and  one  to  each  newspaper  printed  in  the  state. 
[A  eubatitute  for  the  original  section;  16th  G.  A.,ch  164.] 

Sbc.  1159.     No  company  organized  upon  the  mutual  plan,  shall  JJ-^umoi!^^ 
do  business  or  take  risks  upon  the  stock  plan;  neither  shall  a  com-  Same,  gsu. 
pany  organized  as  a  stock  company,  do  business  upon  the  plan  of 
a  mutual  insurance  company. 

Sec.  1160.     Nothing  in  this  chapter  shall  be  so  construed  as  Mutual  osso- 
to  prevent  any  number  of  persons  from  making  mutual  pledges  number  and 
and  giving  valid  obligations  to  each  other  for  their  own  insurance  jj^^^™^"^' 
from  loss  by  fire  or  death,  but  such  association  of  persons  shall  yame.  HO- 
in  no  case  insure  any  property  not  owned  by  one  ot*  their  own  iJ  q.  a.' ch "  lo?! 
number,  and  no  life  except  that  of  their  own  numbers,  nor  shall 
the  provisions  of  this  chapter  be  applicable  to  such  associations 
or  companies.     Each  fire  nisurance  company  organized  under  the  Report  of  Are 

.   .  i.      1  •        I        .  1     11  .*^  •    •'t     *^  e  r  company  or- 

provisions  of  this  chapter  shall  report  in  January  of  each  year,  ganized  under 

to  the  auditor  of  state,  which  report  shall  show  the  following  facts:  ^is  chapter. 

1.  Name  ot*  company.  * 

2.  Place  of  doing  business. 

3.  Names  of  president  and  secretary. 

4.  Address  of  secretary. 

5.  Date  of  commencing  business. 

6.  Amount  of  risks  in  force  at  the  beginning  of  the  year. 

7.  Amount  of  risks  written  during  the  year. 

8.  Amount  of  risks  cancelled  during  the  year. 

9.  Amount  of  risks  in  force  at  the  end  of  the  year. 

10.  Amount  of  losses  paid  during  the  year. 

11.  Amount  of  other  expenses. 

12.  Total  expenses  during  the  year. 

These  reports  to  be  tabulated  by  the  auditor  of  state,  and  pub- 
lished by  him  in  his  annual  report  on  insurance,  and  one  copy 
shall  by  him  be  sent  to  each  company  reporting  as  above.  But 
no  foreign  life  insurance  company,  aid  society,  or  association  for 
the  insurance  of  the  lives  of  its  members  and  doing  business  on 
the  assessment  plan,  shall  be  allowed  to  do  business  in  this  state 
unless  it  has  a  guaranteed  capital  of  not  less  than  one  hundred 
thousand  dollars  in  the  state  m  which  it  is  organized,  and  such 
companies  shall  pay  the  same  fees  for  annual  reports  as  are  now 
paid  by  stock  companies. 

And  such  companies  organized  under  this  section  shall  pay  the  ^o®"- 
sime  fees  for  annual  reports  as  are  now  paid  by  stock  companies, 
but  such  association  or  companies,  shall  receive  no  premiums  nor 
m-ike  any  dividends;  but  the  word  premiums  herein,  shall  not  be 
construed  to  mean  policy  and  survey  fees,  nor  the  necessary  ex- 
penses of  such  companies. 

[Substitute  for  the  original  section;  17th  G.  A.,  ch.  104.  It  had  previously 
been  amended  by  16th  G.  A.,  ch.  103.] . 

[Seventeenth  General  Assembly.  Chapter  39.] 
Src.  1.     The  auditor  of  state  shall  have  power,  and  it  shall  ^ta^*ufe*xam- 
be  his  duty,  to  examine   the  form  of  all  policy  contracts  here-  ine  form  of 
after  issued,  or  proposed  to  be  issued,  by  any  fire  insurance  com-  ^°  ^^ 
pany,  association,  or  corporation  now  authorized  by  law,  or  that 
may  hereafter  apply  to  be  authorized  to  transact  the  business  of 


Digitized  by 


Google 


298 


INSURANCE  COMPANIES. 


[Title  IX. 


Authority 
revoked. 


fire  insurance  in  this  state,  and  the  auditor  shall  refuse  to  author- 
ize any  suoh  company,  association,  or  corporation  to  do  business 
in  this  state,  and  shall  not  renew  the  authority  or  certificates  of 
any  such  company,  association,  or  corporation  authorized  to  do 
business  in  this  state,  whenever  the  form  of  policy,  contract, 
issued  or  proposed  to  be  issued  by  any  such  company,  association, 
or  corporation  does  not  provide  for  the  cancellation  of  the  same 
at  the  request  of  the  insured  upon  equitable  terms,  and  in  case  of 
any  violation  of  this  act,  it  shall  be  the  duty  of  the  auditor  to  re- 
voke the  authority  of  such  company  to  do  business  within  this 
state.  The  provisions  of  this  act  shall  not  apply  until  January  1, 
1879,  to  any  company  now  holdinfr  a  certificate  of  authority  from 
the  auditor  to  do  business  in  this  state. 


PUBLICATION   OP   FALSE   STATEMENTS. 


UnlawfVa  for 
any   company 
or  agent  to 
nmkc  ftilso 
stMti'mcnt  of 

OSSJtS. 


PubllcAtion  of 
ttnancial  stand- 
ins  shall  truly 
fxhibit  capital, 
&c. 


ExcepUon. 


[Seventeenth  General  Assembly,  Chapter  111.1 
Sec.  1.  It  shall  not  be  lawful  for  any  company,  corporation, 
association,  individual  or  individuals,  now  transacting  or  now 
or  hereafter  authorized,  under  any  existing  or  future  laws  of  this 
state,  to  transact  the  business  of  fire  insurance  within  this  state,  to 
state  or  represent  either  by  advertisement  in  any  newspaper,  maga- 
zine, or  periodical,  or  by  any  sign,  circular,  card,  policy  of  insurance, 
or  certificate  of  renewal  thereof,  or  otherwise,  any  funds  or  assets 
to  be  in  possession  of  any  such  company,  corporation,  association, 
individual  or  individuals,  not  actually  possessed  Ijy  such  company, 
corporation,  association,  individual  or  individuals,  and  available 
for  the  payment  of  losses  by  fire,  and  held  for  the  protection  of 
holders  of  policies  of  fire  insurance. 

Sec.  2.  Every  advertisement  or  public  announcement,  and 
every  sign,  circular,  or  card  hereafter  made  or  issued  by  any  com- 
pany, corporation,  association,  individual  or  individuals,  or  any  offi- 
cer, agent,  manager  or  legal  representative  thereof,  now,  or  hereafter 
authorized  by  any  existing  or  future  laws  of  this  state  to  transact 
the  business  of  fire  insurance  within  this  state,  which  shall  puri)ort 
to  make  known  the  financial  standing  of  any  such  company,  cor- 
poration, association,  individual  or  individuals,  shall  exhibit  the 
capital  actually  paid  in,  in  cash  and  the  amount  of  net  sur])lus 
of  assets  over  all  liabilities  of  such  company,  corporation  asso- 
ciation, individual  or  individuals,  actually  available  for  the 
payment  of  losses  by  fire  and  held  for  the  protection  of  holders 
of  their  polices  of  fire  insurance,  and  shall  also  exhibit  the  amount 
of  net  surplus  of  assets  over  all  liabilities  in  the  United  States 
actually  available  for  the  payment  of  losses  by  fire  and  held  in 
the  United  States  for  the  protection  of  holders  of  their  policies 
of  fire  insurance  in  the  United  States,  including  in  such  liabili- 
ties the  fund  reserved  for  re- insurance  of  outstanding  risks;  and 
shall  correspond  with  the  verified  statement  made  by  the  com- 
pany, corporation,  association,  individual  or  individuals  making 
or  issuing  the  same  to  the  insurance  department  of  this  state  next 
preceding  the  making  or  issuing  the  same.  The  provisions  of 
this  section  shall  not  apply  to  companies,  corporations  or  associ- 
ations organized  and  doing  business  under  the  laws  of  this  state. 
Sec.  3.     Nothing  in  this  act  shall  be  construed  to  prohibit  any 
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insurance   company  or   association  from  publishing  in  any  policy  Not  to  prevent 
or  certificate  of  renewal  thereof  a  single  item  showing  the  amount  o?^J^uiS  of 
of  their  capital  as  set  forth  in  their  charter,  act  of  incorporation,  capital  in 
deed  of  settlement  or  articles  of  association  under  which  they  are  ^  ^^' 
authorized  to  transact  the  business  of  insurance. 

Sec.  4.  Any  violation  of  any  provision  of  this  act  aha!!,  for  Penalty, 
the  first  offense,  subject  the  company,  corporation,  association,  in- 
dividual or  individuals  guilty  of  such  violation,  to  a  penalty  of 
five  hundred  dollars,  to  be  sued  for  and  recovered  in  the  name  of 
the  state,  with  costs  and  expenses  of  such  prosecution  by  the  dis- 
trict attorney  of  any  county  in  which  the  company,  corporation, 
association,  individual  or  individuals  shall  be  located  or  may 
transact  business,  or  in  any  county  where  such  offense  may  be 
committed,  and  such  penalty  when  recovered  shall  be  paid  into 
the  treasury  of  such  county  for  the  benefit  of  the  school  fund  of 
said  county.  Every  subsequent  violation  shall  subject  the  com- 
pany, corporation,  association,  individual  or  individuals  guilty  of 
such  violation  to  a  penalty  of  not  less  than  one  thousand  dollars, 
which  shall  be  sued  for,  recovered  and  disposed  of  in  like  manner 
as  for  the  first  offense. 

FORFEITURES   OF  POIJCIE8. 

[Eighteenth  General  Assembly,  Chapter  210.] 

Sec.  1.     In  every  instance  where  a  fire  insurance  company  or  Failure  to  pay 
association  doing  business  in  this  state,  shall  hereafter  take  a  note  nrnto'^J^rk'n^ 
or  contract  for  the   premium  on  any  insurance  policy,  or  shall  feitu  re  of  policy 
hereafter  take  a  premium  note  or  contract  which,  by  its  terms  or.vfdeS.  ^  ^^^ 
by  any  aj^^reement  or  rule  of  the  company  or  association,  is  assess- 
able for  the  premium  due  on  the  policy  for  which  it  was  given, 
such  insurance  company  or  association  shall  not  declare  such  pol- 
icy forfeited  or  suspended  for  non-payment  of  such  note  or  con- 
tract, except  as  hereinafter  provided,  anything  in  the  policy  or  ap- 
plication to  the  contrary  notwithstanding. 

Sec.  2,  Within  thirty  days  prior  to,  or  at  any  time  after  the  Notice  of  ma- 
maturity  of  any  note  or  contract,  whether  assessable,  or  where  the  *^^^  °^  ^^^* 
time  of  payment  is  fixed  in  the  contract,  given  for  the  premium 
on  any  policy  of  insurance,  such  company  or  association  may  serve 
a  notice,  in  writing,  upon  the  insured,  that  his  note,  or  an  mstall- 
ment  thereof,  is  due,  or  to  become  due,  stating  the  amount  which 
will  be  due  on  the  note  or  contract,  and  also  3ie  amount  required 
to  pay  the  customary  short-rates,  including  the  expense  of  tak- 
ing the  risk  up  to  the  time  the  policy  will  be  suspended  under 
the  notice  in  order  to  cancel  the  policy,  and  that,  unless  payment 
is  made  within  thirty  days,  his  policy  will  be  suspended.  Such 
notice  may  be  served  either  personally  or  by  registered  letter  ad- 
dressed to  the  insured,  at  his  post  office  address,  named  in  or  on 
the  policy,  and  no  policy  of  insurance  shall  be  suspended  for  non- 
payment of  such  amount  imtil  thirty  days  after  such  notice  has 
been  served. 

Set.  3.     The  assured  may,  at  any  time  after  the  maturity  of  Assured  may 
the  note,  contract  or  installment,  pay  to  the  insurance  company  or  and^note^cau- 
association  the  customary  short  rates,  including  the  expense  of  ^^^^*^^  "p^^ 
taking  the  risk,  and  the  cost  of  suit,  in  case  suit  has  been  com-  abort  rates,  Ac 
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menced  or  judgment  rendered  on  the  note  or  contract,  and  upon 
such  payment,  if  he  so  elect,  his  said  policy  shall  be  cancelled, 
and  any  note  or  contract,  or  any  judgment  rendered  thereon,  shall 
be  cancelled  and  shall  be  actually  void  in  whomsoever  hands  the 
same  may  be.  Provided^  that  the  assured  may  at  any  time  before 
cancellation  of  the  policy,  pay  to  the  insurance  company  or  asso- 
ciation the  full  amount  due  upon  any  note  or  contract,  and  from 
the  date  of  such  payment  the  policy  shall  be  revived,  and  shall  be 
in  full  force  and  effect.  Provided^  such  payment  is  made  during 
the  time  stated  in  the  policy  and  before  a  loss  occurs.  And  pro- 
vided  further^  that  when  any  insurance  company  or  association 
shall  bring  suit  upon  such  note  or  contract  and  shall  collect  tho 
same,  from  the  date  of  such  collection  the  policy  shall  be  revived 
and  be  in  full  force  from  the  time  of  such  collection.  Provided^ 
such  collection  is  made  during  the  time  stated  in  the  policy  and 
before  a  loss  occurs.  The  provisions  of  this  act  shall  apply  to 
and  govern  all  contracts  and  policies  of  insurance  contemplated 
in  this  chapter,  anything  in  the  application  or  policy  to  the  con- 
trary notwithstanding. 


SOLICITING  AGENTS — APPLICATIONS — POLICIES. 
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insurance 
deemed  agent. 
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[Eighteenth  General  Assembly,  Chapter  211.] 
Sec.  1.  Any  person  who  shall  hereafter  solicit  insurance  or  pro- 
cure applications  therefor,  shall  be  held  to  be  the  soliciting  agent 
of  the  insurance  company  or  association  issuing  a  policy  on  such 
application,  or  on  a  renewal  thereof,  anything  in  the  application 
or  policy  to  the  contrary  notwithstanding. 

Sec.  2.  All  insurance  companies  or  associations  shall  upon  the 
issue,  or  renewal,  of  any  policy  attach  to  such  policy,  or  indorse 
thereon,  a  true  copy  of  any  application  or  representation  of  the  as- 
sured, which,  by  the  terms  of  such  policy,  are  made  a  part  thereof, 
or  of  the  contract  of  insurance,  or  referred  to  therein,  or  which 
may  in  any  manner  affect  the  validity  of  such  policy.  The  omis- 
sion so  to  do  shall  not  render  tho  policy  invalid,  but  if  any  com- 
pany or  association  neglects  to  comply  with  the  requirements 
of  this  section,  it  shall  forever  be  precluded  from  pleading,  alleg- 
ing or  proving  such  application  or  representations  or  any  part 
thereof,  or  falsity  thereof,  or  any  parts  thereof,  in  any  action  up- 
on such  policy  and  the  plaintiff  in  any  such  action  shall  not  be 
required,  in  order  to  recover  against  such  company  or  association, 
either  to  plead  or  prove  such  application  or  representation,  but 
may  do  so  at  his  option. 

Sec.  3.  In  any  suit  or  action  brought  in  any  court  in  this  state 
on  any  policy  of  insurance  against  the  company  or  association  is- 
suing the  policy  sued  upon  in  case  of  tho  loss  of  any  building  so 
insured,  the  amount  stated  in  the  policy  shall  be  received  as  prima 
facie  evidence  of  the  insurable  value  of  the  property  at  the  date 
of  the  policy;  provided^  nothing  herein  shall  be  construed  to  pre- 
vent the  insurance  company  or  association  from  showing  the  actual 
value  at  the  date  of  the  policy  and  any  depreciation  in  the  value 
thereof  before  the  loss  occurred;  provided^  further^  such  insurance 
company  or  association  shall  be  liable  for  the  actual  value  of  the 
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property  insured  at  the  date  of  the  loss,  unless  such  value  exceeds  J^^PJ,?]?  ^^^' 
the  amount  stated  in  the  policy,  and  in  order  to  maintain  his  action  buity. 
on  the  policy,  it  shall  only  be  necessary  for  the  insured  to  prove 
the  loss  of  the  building  insured,  and  that  he  has  given  the  com- 
pany or  association  notice  in  writing  of  such  loss,  accompanied  by  Notice  nnd 
an  affidavit  stating  the  facts  as  to  how  the  loss  occurred,  so  far  as  f^*'^^^'  ^^ 
they  are  within  his  knowledge,  and  the  extent  of  the  loss;  which 
notice  shall  be  given  within  sixty  days  from  the  time  the  loss  oc- 
curred; provided^  further^  ih&t  no  action  shall  be  begun  within  Action  not  to 
ninety  days  after  notice  of  such  has  been  given;,  all  the  provis-  untu  ninety 
ions  of  this  chapter  sliall  apply  to  and  govern  all  contracts  and  ^^^  qh^"*^ 
policies  of  insurance  contemplated  in  this  chapter,  any  thing  in 
the  policy  or  contract  to  the  contrary  nothwithstanding. 


CHAPTER  5. 

OP   LIFE   INSURAKCE   COMPANIES. 

Section  1161.     Every  company  formed  for  the  purpose  of  insur-  ^q^^^"'  173 
ing  the  lives  of  individuals,  whether  organized  under  the  laws  of  gi.  *    ' 
this  state  or  of  any  other  state,  or  foreign  country,  shall,  before  issu- 
ing any  policies  on  lives  within  this  state,  comply  with  the  condi- 
tions and  restrictions  of  this  chapter. 

Sec.  11G2.  Joint  stock  companies,  organized  under  the  laws  of  ^^^  ^j!"!^*^"' 
this  state,  sliall  have  not  less  than  one  hundred  thousand  dollars  amount  to'  be 
of  capital  stock  subscribed,  twenty-five  per  cent,  of  which  shall  g^c?r2. 
be  paid  up  and  invested  in  stocks  of  the  United  States,  or  of  this 
state,  or  in  bonds  and  mortgages  upon  unencumbered  real  estate 
in  the  state  of  Iowa,  worth,  exclusive  of  improvements,  at  least 
double  the  sum  loaned  thereon,  which  said  securities  shall  be 
deposited  with  the  auditor  of  state,  and,  upon  said  deposit,  and  sat- 
islactory  evidence  to  the  auditor  that  the  capital  stock  is  all  sub- 
scribed in  good  faith,  he  shall  issue  to  said  company  the  certificate 
hereinafter  provided  for.  •  But  no  part  of  the  twenty-five  per  cent, 
aforesaid,  shall  be  loaned  to  any  stockholder  or  officer  of  the  com- 
pany; the  remainder  of  such  stock  shall  be  paid  in  such  time  as 
the  directors  or  trustees  of  the  company  may  direct,  and  the  same 
shall  be  secuf ed  by  the  notes  of  the  stockholders  of  said  company. 
No  note  shall  be  accepted  as  part  of  such  capital  stock,  unless  the 
same  shall  be  accompanied  by  a  certificate  of  a  justice  of  the  p'iace, 
notary  public,  or  clerk  of  the  district  court  of  the  county  in  which 
the  person  executing  such  note  shall  reside,  that  the  person 
making  the  same  is,  in  his  opinion,  pecuniarily  good  and  respon- 
sible for  the  same  in  property  not  exempt  from  execution  by  the 
laws  of  this  state. 

Sec.  1163.     Companies  organized  under  the  laws  of  this  state  Mutual  compa- 
upon   the   mutual  plan,  shall,  before  issuing  any  policies,  have  nk's:  appUca- 
actual  applications  on  at  least  two  hundred  and  fifty  individual  ancerwn^-^ 
lives,  for  an  average  amount  of  one  thousand  dollars  each,  a  list  g^^  3  3 
of  which  applications,  giving  the  name,  age,  residence,  amount  of 
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insurance,  and  annual  premium  of  each  applicant,  shall  be  filed 
with  the  auditor  of  state,  and  a  deposit  made  with  said  auditor  of 
an  amount  equal  to  three-fifths  of  the  whole  annual  premium  on  said 
applications,  either  in  cash  or  the  securities  required  by  the  fore- 
going section,  and,  on  compliance  with  said  provisions,  the  auditor 
shall  issue  to  said  mutual  company  the  certificate  herinafter  pre- 
scribed. 

AGENTS — RISKS. 

Sec.  1164.  No  person  shall  act  within  this  state  as  agent,  or 
Foreign  corapa-  Otherwise,  in  receivmg  or  procuring  applications  for  insurance,  or 
iitS'toT^^'-^*  in  any  manner  to  aid  in  transactmg  the  business  of  insurance 
ftnee.  referred  to  in  section  eleven  hundred  and  sixty-one  hereof,  for  any 

*""®'  company  or  association  incorporated  by,  or  organized  under,  the 

laws  of  any  state  or  government,  unless  such  company  is  possessed 
of  the  amount  of  actual  capital  required  of  any  company  in  this 
state,  and  the  same  is  invested  in  stocks  or  treasury  notes  of  the 
United ,  States,  or  this  state,  or  of  interest-paying  bonds  of  the 
state  in  which  said  company  is  located,  or  where  said  deposits  are 
made,  or  in  bonds  and  mortgages  on  unencumbered  real  estate 
within  the  state  where  such  companv  is  located,  but  all  mortgages 
deposited  by  any  company  under  this  section,  shall  be  upon  unen- 
cumbered real  estate  worth  double  the  amount  loaned  thereon; 
which  stock  and  securities  shall  be  deposited  with  the  auditor, 
controller,  or  chief  financial  office^  of  the  state  by  whose  laws 
said  company  is  incorporated,  or  some  other  state,  and  the  audi- 
tor of  this  state  furnished  with  a  certificate  of  such  auditor, 
controller,  or  chief  financial  officer  aforesaid,  under  his  hand  and 
official  seal,  that  he,  as  such  auditor,  controller,  or  chief  financial 
officer  of  such  state,  holds  in  trust  and  on  deposit,  for  the  benefit 
of  all  the  policy-holders  of  such  company,  the  security  before 
mentioned,  which  certificate  shall  embrace  the  items  of  security 
80  held,  and  that  he  is  satisfied  that  such  securities  are  worth  one 
hundred  thousand  dollars;  but  nothing  herein  contained  shall  be 
construed  to  invalidate  the  agency  ol'  any  company  incorporated 
in  another  state,  by  reason  of  such  company  having  from  time  to 
time  exchanged  the  securities  so  deposited  with  the  auditor,  con- 
troller, or  chief  financial  officer  of  the  state  in  whiph  such  company 
is  located  for  other  stock  or  securities  authorized  by  this  chapter, 
or  by  reason  of  such  company  having  drawn  its  interest  and  divi- 
denas  from  time  to  time  for  such  stocks  and  securities. 

Sec.  1165.  Such  company  shall  also  appoint  an  attorney  or 
Ment*upoif*  agent  in  each  county  in  this  state,  in  which  the  company  has  an 
whom  legal  agency,  on  whom  process  of  law  can  be  served,  and  such  company 
s^^  *^  ^  shall  file  with  the  auditor  of  state  a  certified  copy  of  the  charter 
Same,  g  5.  q^  articles  of  incorporation  of  said  company,  Und  also  a  certified 

copy  of  the  certificate  of  appointment  of  such  agent,  or  agents, 
which  appointment  shall  continue  until  another  agent  or  attorney 
be  substituted.  And  in  case  any  such  insurance  corporation  shall 
cease  to  transact  business  in  this  state  according  to  the  laws 
thereof,  the  agents  last  designated,  or  acting  as  such  for  such  cor- 
poration, shall  be  deemed  to  continue  agents  for  such  corporation 
for  the  purpose  of  serving  process  for  commencing  actions  upon 
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any  policy  or  liability  issued  or  contracted  while  such  coqx)ration 
transacted  business  in  this  state;  and  service  of  such  process  for 
the  causes  aforesaid  upon  any  such  agent,  shall  be  deemed  a  valid 
personal  service  upon  such  corporation,  and  such  company  shall 
also  file  a  statement  of  its  condition  and  affairs  in  the  office  of  the 
auditor  of  state,  in  the  same  form  and  manner  required  for  the  an- 
nual statements  of  similar  companies  organized  under  the  laws  of 
this  state. 

Sec.   1166.     No  agent  shall  act  for  any  company  referred  to  Agent  or  Life 
in  the  foregoing  section,  directly  or  indirectly,  in  taking  risks,  ^J^ny^' 
collectinc:  premiums,  or  in  any  manner  transactin&r  the  business  ^^  obtain 

c    \'r      '^  '        j.i.'         i.  1  'xu      i.  •  r  -J  auditor's  curti- 

ot   life   insurance   in    this    state    without  procurmg    from    said  ncnte  before 
auditor  a  certificate  of  authority,  stating  that  the  foregoing  re-  ^^J  business, 
quirements  have  been  complied  with,  and  setting  forth  the  name 
of  the  attorney  for  each  company,  a  certified  copy  of  which  cer- 
tificate shall  be  filed  in  the  county  recorder's  office  of  the  county 
where  the  agency  is  to  be  established,  and  shall  be  the  authority 
of  such  company  and  agent  to  commence  business  in  this  state, 
and  such  company,  or  its  agent  or  attorney,  shall,  annually,  by 
the  first  day  of  April,  file  with  the  auditor  of  state  a  statement  company's 
of  its  affairs  for  the  year  terminating  on  the  31st  day  of  Decern-  ^""*.^  f^^**-'" 
ber  preceding,  in  the  same  manner  and  form  provided  for  similar  made  by  April 
companies  organized  in  this  state.  ^*'' 

[Substitute  for  the  original  section  ;  15th  G.  A.,  ch.  2,  §  1.] 

ANNUAL   STATEMENT. 

Sec.  1167.     The  president,  or  ^•ice-president,  and  secretary  or  By  wh9m  n.adc 
actuary,  or  a  majority  of  the  trustees  or  directors  of  each  com-  ^*^^^'  ^  "• 
pany  organized  under  this  chapter,  shall,  annually,  on  the  first  day 
of  January,  or  within  thirty  days  thereafter,  prepare,  under  oath, 
and  deposit  in  the  office  of  the  auditor  of  state,  a  statement  show- 
ing :— 

FIRST — NAME   AND   CAPITAL. 

1.  The  name  of  the  company  and  where  located;  Name. 

2.  The  name  of  the  officers; 

3.  The  amount  of  capital  stock;  Capital. 

4.  The  amount  of  capital  stock  paid  in. 

SECOND — ASSETS. 

1.  The  value  of  real  estate  owned  by  such  <;ompany;  Real  estate* 

2.  The  amount  of  cash  on  hand;  Cash. 

3.  The   amount  of  cash  deposited  in  bank,  giving   name   of 
bank  or  banks; 

4.  The  amount  of  cash  in  the  hands  of  agents,  and  in  the 
course  of  transmission; 

5.  The  amount  of  bank  stocks,  with  the  name  of  each  bank,  Banksto-k. 
giving  par  and  market  value  of  the  same; 

6.  The  amount  of  stocks  and  bonds  of  the  United  States,  and  stocks  and 
all  other  bonds,  giving  names  and  amounts,  with  the  par  and  bonds, 
market  value  of  each  kind; 
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Mortgages. 

Other  loans. 

Premium 
notes. 
Other  notes. 

Assessments. 

Interest. 
Securities. 


7.  The  amount  of  loans  secured  by  first  mor^^gage  on  real  es- 
tate; 

8.  The  amount  of  all  other  bonds  and  loans,  and  how  secured, 
with  the  rate  of  interest; 

9.  The  amount  of  premium  notes  on  policies  in  force; 

10.  The  amount  of  notes  given  for  unpaid  stock,  and  how  se- 
cured; 

11.  The  amount  of  assessments  unpaid  on  stock  or  premium 
notes; 

12.  The  amount  of  interest  due  and  unpaid; 

13.  All  other  securities. 


THIRD LIABILITIES. 


Losses. 


Money  bor- 
row ed. 

Dividends  un- 
paid. 

Reinsurance. 
Other  sources. 


1.  The  amount  of  losses  due  and  unpaid; 

2.  The  amount  of  losses  adjusted  but  not  duo; 

3.  The  amount  of  losses  unadjusted; 

4.  The  amount  of  claims  for  losses  resisted ; 

5.  The  amount  of  money  or  evidences  of  investment  borrowed; 

6.  The  amount  of  dividends  unpaid; 

7.  The  amount  required  to  safely  reinsure  all  outstanding  risks; 

8.  All  other  claims  against  the  company. 


FOURTH — INCOME  DURING  THE  YEAB« 


Premiums. 

1. 

Notes. 

2. 

Interest 

3. 

Other  sources. 

4. 

The  amount  of  net  cash  premiums  received; 
The  amount  of  premium  notes  received; 
The  amount  of  interest  received  from  all  sources; 
The  amount  received  from  all  other  sources. 


FIFTH — EXPENDITURES   DURING   THE   YEAR. 


Losses. 
Dividends. 

To  agents. 
To  ofllcers. 

Taxes. 

Other  pay- 
ments. 


1.  The  amount  paid  for  losses; 

2.  The  amount  of  dividends  paid  to  policy-holders,  and  amount 
to  stockholders; 

3.  The  amount  of  commissions  and  salaries  paid  to  agents; 

4.  The  amount  paid  to  officers  for  salaries  and  other  perqui- 
sites; 

5.  The  amount  paid  for  taxes; 

6.  The  amount  of  all  other  payments  and  expenditures. 


SIXTH — MISCELLANEOUS. 


Maximum  in- 
surance. 

Amount  de- 

IHJSIIS. 


1.  The  greatest  amount  insured  on  any  one  life; 

2.  The  amount  deposited  in  other  states  or  territories  as  secu- 
rity for  policy-holders  therein,  stating  the  amount  in  each  state  or 
territory; 

3.  The  amount  of  premiums  received  in  this  state  during  the 
year; 

Losses  paid  in.       ^'     The  amount  paid  for  losses  in  this  state  during  the  year; 
Policies  Issued       ^*     "^^^  whole  number  of  policies  issued  during  the  year,  with 
*  the  amount  of  insurance  eflfected  thereby,  and  total  amount  of 
risk; 


Premiums 
received. 
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G.     All  other  items  of  information  neoessary  to  enable  the  audi-  other  items. 
tor  to  correctly  estimate  the  cash  value  of  policies,  or  to  judge 
of  the  correctness  of  the  valuation  thereof. 

[As  amended  by  15th  G.  A.,  ch.  2,  §2.] 

Sec.  1168.     The  auditor  of  state  is  authorized  to  amend  the  ^^iX^^^  ^''' 
form  of  annual  statement,  and  to  propose  such  additional  inquiries  oamc,  i  8. 
as  he  may  think  necessary  to  elicit  a  full  exhibit  of  the  standing 
of  companies  doing  business  in  this  state. 

Sec.  1169.     As  soon  as  practicable  after  the  filing  of  said  state-  Auditor  of 
ment  of  any  company  organized  or  doing  business  under  the  laws  ?^rtafn  vnine 
of  this  state,  in  the  otfice  of  the  auditor  of  state,  he  shall  proceed  of  wich  policy. 
to  ascertain  the  net  cash  value  of  each  policy  in  force,  upon  the  ug.\.  ch.  loc. 
basis  of  American  experience  table  of  mortality,  and  four  and  a  ^  ^ 
half  per  cent,  interest,  or  actuary's  combined  experience  table  of 
mortality,  with  ititerest  at  four  per  cent.;  but  in  case  such  valua- 
tion has  been  made  in  New  York,  or  any  other  state,  upon  the 
basis  above  specified,  a  certificate  of  the  auditor,  controller,  or 
chief  financial  officer  of  such  state,  shall  be  taken  by  the  auditor 
of  this  state  as  sufficient  evidence  of  the  valuation  of  such  poll-  ^^^Jf^  "C 

,       -    ,  .       1  ,.  1  •  *Vi       valuation  of 

cics,  and  of  the  amount  so  required  tor  such  reinsurance.     For  poUcy. 
the  purpose  of  making  sjch  valuations,  when  not  already  made  as 
aforesaid,  the  auditor  may  employ  a  competent  actuary  to  do  the 
same  who  shall  he  paid  by  the  company  for  which  the  service 
was  rendered  ;  but  nothing  herein  shall  prevent  any  company  from 
makmg  said  valuation  herein  contemplated,  which  shall   be  re- 
ceived by  the  auditor   upon  such  proof   as  he  may  determine. 
Upon  ascertaining  the  net  cash  value  of  policies  in  force  in  any  ^^?^^ 
company  organized  under  the  laws  of  this  state,  or  doing  bust- fled  of  net 
ness  in  this  state,  and  which  has  not  made  the  deposit  required  SJoici^"*^  ^^ 
in  section  eleven  hundred  and  sixty-four  of  this  chapter,  the  aud- 
itor shall  notify  said  company  of  the  amount,  and  within  thirty 
days  after  the  date  of  such  notification  the  officers  of  such  com- 
pany shall  deposit  with  the  auditor  the  amount  of  such  ascer- 
tained valuation  of  all  policies  within  this  state  (in  the  securities 
described  in  section  eleven  hundred  and   seventy-nine   of  this 
chapter).     But  no  joint  stock  company  organized  under  the  laws 
of  this  state  or  doing  business  therein,  shall  be  required  to  make 
such  deposit  until  the  cash  value  of  the  policies  in  force,  as  ascer- 
tained by  the  auditor,  exceeds  the  amount  deposited  by  said  com- 
pany under  section  eleven  hundred  and  sixty- two  hereof.     Foreign  Foreign  corn- 
companies  doing  business  in  this  state  are  not  required  to  make  ^^^'^^^^ 
a  deposit  in  this  state,  provided  such  deposit  has  been  made  in 
the  state  where  located,  or  in  any  other  state  when  they  shall  have 
complied   with   section   eleven   hundred   and   sixty-lour   of  this 
chapter. 

[Ar  amended  by  17th  G.  A.,  ch.  47.] 

Sec.  1170.     On  receipt  of  the  deposit  and  statement  from  any  Company's 
company  as  provided  in  the  preceding  sections,  and  the  state-  Jate^^^  ^crtifl- 
ment  and  evidence  of  investment  according  to  law  of  foreign  com-  1-\g^  a.  ch.  1:3, 
panics,  which  shall  be  renewed  annually,  the  auditor  shall  issue  a     ^' 
certificate  setting  forth  the  corporate  name  of  the  company;   its 
principal  office  or  agency  in  the  state;  that  it  has  fully  complied 
20 
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Expiration  of 
same. 


Penalty  for 
failure  to 
make  deposit 
or  statement: 
Iiome  eunipa- 
nies ; 
Same  ^  11. 


Foreign  com- 
panies. 


with  the  laws  of  this  state  in  relation  to  life  insurance  companies, 
and  is  authorized  to  transact  the  business  of  life  insurance  for 
twelve  months  from  the  date  of  such  certificate,  or  until  the  ex- 
piration of  the  thirty  days'  notice  given  by  the  auditor  of  the  next 
annual  valuation  of  its  policies,  said  certificate  to  expire  on  the 
first  day  of  April  in  the  year  following  after  it  is  issued. 

[Substitute  for  the  original  section;  15th  G.  A.,  ch.  2,  §  3.] 

Sec.  1171.  Upon  the  failure  of  any  company  organized  in  this 
state  to  make  the  deposit,  or  file  the  statement  in  the  time  stated 
herein,  the  auditor  shall  notify  the  attomey-^neral  of  the  default, 
who  shall  at  once  apply  to  the  district  or  circuit  court  if  in  ses- 
sion, or,  if  in  vacation,  to  any  judge  thereof,  for  an  order  requir- 
ing said  company  to  show  cause  why  its  business  shall  not  be 
closed  ;  and,  if  upon  hearing,  the  company  shall  fail  to  show  suf- 
ficient cause  for  neglecting  to  make  the  deposit,  or  file  the  state- 
ment required  by  this  chapter,  then  the  court  shall  decree  its 
dissolution.  Companies  organized  and  chartered  by  the  laws  of 
any  foreign  state  or  country,  failing  to  file  the  evidence  of  deposit 
and  the  statement  within  the  time  stated  herein,  shall  be  subject 
to  the  penalties  prescribed  in  section  one  thousand  one  hundred 
and  seventy-seven. 

[Substitute  for  the  original  section;  15th  G.  A.,  ch.  2,  §  4.] 


EXAMINATION  BY  AUDITOB. 


When  insol- 
vent to  procure 
iniunctii)n:cer- 
tlncates  from 
other  states  re- 
ceived. 
Same  g  12. 
14  G.  A.  ch.  106, 


When  securi- 
ties vest  in 
state  for  benefit 
of  insured. 
12  G.  A.  ch.  173, 
M3. 


Sec.  1172.  The  auditor  may  at  any  time  make  a  personal  ex- 
amination of  the  books,  papers,  and  securities  of  any  life  insur- 
ance company  doing  business  in  this  state,  or  may  authorize  or 
empower  any  other  suitable  person  to  make  such  examination, 
and  for  the  purpose  of  securing  a  full  and  true  exhibit  of  its  af- 
fairs, he,  or  the  person  selected  by  him  to  make  such  examina- 
tion, shall  have  power  to  examine,  under  oath,  any  officer  or  agent 
of  said  company,  or  others  if  necessarjr,  relative  to  its  business 
and  management.  If,  upon  such  examination,  the  auditor  is  of 
opinion  that  the  company  is  insolvent,  or  that  its  condition  is  such 
as  to  render  its  further  proceedings  hazardous  to  the  public  or  to 
the  holders  of  its  policies,  he  shall  communicate  the  facts  to  the 
attorney -general,  who  shall  at  once  apply  to  a  judge  of  the  su- 
reme  or  district  court  to  issue  an  injunction,  restraining  such  com- 
pany from  transacting  further  business,  except  the  paypient  of 
losses  already  ascertained  and  due,  until  a  full  hearing  can  be  had. 
It  shall  be  discretionary  with  the  judge,  either  to  issue  the  injunc- 
tion forthwith  or  to  give  notice  to  the  company,  and  cause  a  hear- 
ing to  be  had  as  in  ordinary  proceedings  for  an  injunction.  Upon 
the  final  hearing  of  the  cause,  he  may  dissolve  or  modify  the  in- 
junction, or  make  it  perpetual,  and,  if  made  perpetual,  shall  also 
decree  what  disposition  shall  be  made  of  the  deposit  of  the  com- 
pany in  the  hands  of  the  auditor,  subject  to  the  provisions  of  the 
following  section. 

Sec.  1173.  The  securities  of  a  defaulting  or  insolvent  company, 
on  deposit  with  the  auditor  of  state,  shall  vest  in  the  state  for  the 
benefit  of  the  policies  on  which  such  deposits  were  made,  and  the 
proceeds  of  the  same  shall,  upon  the  order  of  the  court,  be  divided 
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among  the  holders  of  said  policies  in  the  proportions  of  the  last 
annual  valuation  of  the  same,  or  applied  to  the  purchase  of  re- 
insurance for  the  benefit  of  the  policy-holders. 

Sec.  1174.  Companies  shall  have  the  right  at  any  time  to  change  of  secu- 
change  their  securities  on  deposit,  by  substituting  for  those  with-  ^^  -  ^^ 
drawn  a  like  amount  in  other  securities  of  the  character  provided 
for  in  this  chapter,  and  whenever  the  annual  valuation  of  policies 
outstanding  and  in  force  against  any  company,  is  less  than  the 
amount  of  security  then  on  deposit  with  the  auditor,  said  company 
shall  have  the  riffht  to  withdraw  such  excess;  but  twenty-five 
thousand  dollars  snail  remain  on  deposit. 

Sec.  1175.     The   auditor   shall   permit  companies,  having   on  interest  coi- 

deposit  with  him  stock  or  bonds  as  security,  to  collect  the  interest  J,®^^*^-,  ,^ 
*.  ,1  .-,■,..  »•  i«T  Same,  9 15. 

accruing  on  such  deposits,  delivering  to  their  authorized  agents, 

respectively,  the  coupons  or  other  evidences  of   interest  as  the 

same  become  due,  but  upon  default  by  any  company  to  deposit 

additional  security  as  called  for  by  the  auditor,  or  pending  any 

proceedings  to  close  up  or  enjoin  it,  he  shall  collect  the  interest 

as  it  becomes  due,  and  add  the  same  to  the  securities  in  his  hands 

belonging  to  such  company. 

Sec.  1176.  At  the  earliest  practicable  date  after  the  returns  Auditor's  re- 
are  received  from  the  several  insurance  companies,  the  auditor  |2me,  J 16. 
shall  make  a  report  to  the  general  assembly,  of  the  general  con- 
duct and  condition  of  the  corporations  visited  by  him  since  his 
last  annual  report,  and  shall  include  therein  an  aggregate  of  the 
calculated  value  of  all  outstanding  policies  of  life  insurance,  and 
in  connection  therewith,  shall  prepare  an  abstract  of  all  the  re- 
turns and  statements  made  to  him  by  insurance  companies  and 
agents. 

Sec.  1177.     Any  company  doing  business  in  this  state  without  Pcnaitvfor 
the  certificate  required  by  section  eleven  hundred  and  seventy  of  AvUhouiccrti^ 
this  chapter,  shall  forfeit  one  hundred  dollars  for  every  day's  neg-  fi^^ftte:  eom- 
lect  to  procure  said  certificate.      Any  agent  making  insurance,  or  yame'g  17. 
soliciting  applications  for  any  company  having  no  certificate  from 
the  auditor,  shall  forfeif  the  sum  of  three  hundred  dollars,  and  any 
person  actins:  for  a  company  authorized   to  transact  business  in 
tiiis  state,   without  having  the  certificate  prescribed    in    section 
eleven  hundred  and  sixty-six,  issued   by  the  auditor  of  state,  in 
his  possession,  shall  be  liable  to  pay  twenty-five  dollars  for  each 
day's  neglect  to  procure  such  certificate. 

[The  original  repealed,  with  the  proviso  that  sub-division  1  of  §  45  of 
the  code  shall  not  apply  to  such  repeal,  and  the  foregoing  substituted;  15th 
G.  A.,  ch.  2,  §  5.] 

Sec.  1178.     Suits  brought  to  recover  any  of  the  penalties  pro-  Recovery  of 
vided  for  in  this  chapter  shall   be  instituted  in  the  name  of  the  g^JujH^. 
state  of  Iowa  by  the  district  attorney  of  the  district,  under  the 
direction  and  by  the  authority  of  the  auditor  of  state,  and   may 
be  brought  in   the    district   or    circuit    court   of   any    county   in 
which  the  company  proceeded  against  is  engaged  in  the  trans- 
action of  business,  or  in  which  the  agent  resides,  in  cases  in 
which  the  proceeding  is  against  the  agent  individually.      Said 
penalties  when  recovered  shall  be  paid  into  the  state  treasury  for  Juite^t^^ry.^ 
the  use  of  the  school-fund. 

[Original  repealed  and  foregoing  substituted,  with  same  proviso  as  last 
prec^dmg  section;  /Wrf,  §  6.] 
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[Title  IX. 


Investment  of 
Ainds. 
Same.  222. 


Real  estate 
Some.  1 23. 


When  requisite 
for  business. 

When  mort- 
;;ago(3  tis  securi- 
ty to. 


^Whcn  to  be 
sold. 
Same,  1 21 


Policy  exempt 
from  execution. 
Same,  g  18. 


Sec.  1179.  No  company  organized  under  the  provisions  of 
this  chapter  shall  invest  its  funds  in  any  rther  manner  than  as  fol- 
lows: 

In  the  stocks  of  United  States. 

In  the  stocks  of  this  state  or  any  other  state,  if  at  or  above  par. 

In  bonds  and  mortgages  on  unincumbered  real  estate  within 
this  state,  or  in  the  state  in  which  such  company  is  located,  worth 
at  least  twice  the  amount  loaned  thereon,  exclusive  of  improve- 
ments. 

In  the  bonds  of  any  county,  incorporated  city,  town,  or  inde- 
pendent school  district,  within  this  state,  where  such  bonds  are 
issued  by  authority  of  law,  and  are  approved  by  the  executive 
coimcil. 

In  loans  upon  its  own  policies,  provided  that  the  amount  so 
loaned  shall  not  exceed  one- half  of  the  reserve  against  said  pol- 
icy, as  provided  in  this  chapter,  at  the  time  such  loan  is  made, 
and  that  all  policies  upon  which  loans  are  made  shall  have  been 
issued  and  in  force  at  least  five  years. 

All  s  ocks,  bonds,  or  mortgages,  owned  or  held  by  any  company 
doing  business  under  the  provisions  of  this  chapter,  whether  or- 
ganized under  the  laws  of  this  state  or  not,  shall  be  equal  or  made 
to  be  equal  to  six  per  cent,  stocks. 

[As  amended  by  17th  G.  A.,  ch.  47. J 

Sec.  1180.  No  company  organized  under  this  chapter,  shall  be 
permitted  to  purchase,  hold,  or  convey  real  estate,  except  for  the 
purposes  and  m  the  manner  herein  set  forth: 

1.  Such  as  shall  be  requisite  for  its  immediate  accommodation 
in  the  transaction  of  its  business;  or, 

2.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by 
way  of  security  for  loans  previously  contracted,  or  for  moneys 
due;  or, 

3.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings;  or, 

4.  Such  as  shall  have  been  purchased  at  sales  upon  judgments, 
decrees,  or  mortgages  obtained  or  made  for  such  debts;  and  no 
company  incorporated  as  aforesaid,  shall  purchase,  hold,  or  con- 
vey real  estate  in  any  other  case,  or  for  any  other  purpose. 

Sec.  1181.  All  such  real  estate  as  may  be  acquired  as  afore- 
said, and  which  shall  not  be  necessary  for  the  accommodation  of 
such  company  in  the  convenient  transaction  of  its  business,  shall 
be  sold  and  disposed  of  within  five  years  after  such  company  shall 
have  acquired  title  to  the  same;  no  such  company  shall  hold  such 
real  estate  for  a  longer  period  than  that  above  mentioned,  unless 
the  said  company  snail  procure  a  certificate  from  the  auditor  of 
state,  that  the  interests  of  the  company  will  sulfer  materially  by  a 
forced  sale  of  such  real  estate,  in  which  event  the  time  for  the  sale 
may  be  extended  to  such  time  as  the  said  auditor  shall  direct  in 
said  certificate. 

Sec.  1182.  A  policy  of  insurance  on  the  life  of  an  individual, 
in  the  absence  of  an  agreement  or  assignment  to  the  contrary, 
shall  inure  to  the  separate  use  of  the  husband  or  wife  and  chil- 
dren of  said  individual,  independently  of  his  or  her  creditors;  and 
an  endowment  policy,  payable  to  the  assured  on  attaining  a  cer- 
tain age,  shall  be  exempt  from  liability  for  any  of  his  or  her  debts. 


Digitized  by 


Google 


Chap.  5.] 


LIFE  INSUKANCE  COMPANIES. 


309 


Where  a  decedent  left  a  wife,  but 
no  children,  A^W,  that  this  section 
must  be  construed  in  the  lijfht  of  the 
provisions  of  §  2^12,  which  was  pre- 
viously in  force,  and  that  the  proceeds 
of  the  pohcy  should  go  to  the  wife 
alone,  and  not  be  divided  amonj?  all 
the  distributees  :    Rhode  v.   Bank, 


52-^. 

The  proceeds  of  the  policy,  when 
realized  by  the  person  entitled  there- 
to, are  not  exempt  from  execution 
for  the  debts  of  such  person.  The 
exemption  exists  only  as  to  the  debts 
of  the  person  insured:  Smedley  v. 
Felt,  43-607. 


Sec.  1183.     Each  company  contemplated  in  this  chapter  shall  Fees, 
pay  the  same  fees,  and  be  liable  to  the  same  obligations  as  pro-  ug^a.  lu.m] 
vided  in  sections  eleven  hundred  and  fifty- three,  and  eleven  nun-  22  45. 
dred  and  fifty- four  of  chapter  four  of  this  title. 


DEFENSES  TO   ACTIONS  ON   POLICIES. 

[Sixteenth  General  Asrembly,  Chapter  55.] 

Sec.  1.     In  all  suits  now  or  hereafter  pending  in  any  court  of  l"^"^!**  where 
this  state  on  policies  of   life  insurance,  wherein  the  defendant  pfeaSs  Mbit- 
seeks  to  avoid  liability  upon  the  alleged  ground  of  the  intemper-  "j^  of  ^ured 
ate  habits  or  habitual  intoxication  of  the  assured,  it  shall  be  a  suf- 
ficient reply  for  the  plaintiff  to  show  that  such  habits  or  habitual  sufficient  re- 
intoxication  of  the  assured  was  generally  known  in  the  commu-  ^^^* 
nity  or  neighborhood  where  the  agent  of  the  defendant  resided  or 
did  business,  if  thereafter  the  company  continued  to  receive  the 
premiums  falling  due  on  such  policy. 

Sec.  2.     In  any  case  where  the  medical  examiner,  or  physician  company  es- 
acting  as  such,  of  any  life  insurance  company  doing  business  in  SmnSng  physi- 
this  state,  shall  issue  a  certificate  of  health  or  declare  the  appli-  cian's  cenifl- 
cant  a  fit  subject  for  insurance  under  the  rules  and  regulations  of  ^^' 
such  company,  the  company  shall  be  thereby  estopped  from  set- 
ting up  in  defense  of  suit  on  such  policy,  that  the  assured  was 
not  in  the  condition  of  health  required  by  the  policy,  at  the  time  E'i^ud^^on 
of  the  issuing  of  such  policy,  except  where  the  same  is  procured  p^^  ^^  assured 
by  or  through  the  fraud  or  deceit  of  the  assured. 

Sec  3.     In  all  cases  where   it  shall  appear  that  the   age  of  if  aje  of  as- 
the  person  insured  has  been  misstated  in  the  proposal,  declaration  EeSi  miSatcd; 
or  other  instrument  upon  which  any  policy  of  life  insurance  has 
been  founded  or  issued,  then  and  in  such  case,  the  person  or  com- 
pany issuing  such  policy,  shall  upon  the  discovery  of  such  mis- 
statement be  permitted  to  demand  and  collect  the  difference  of  r 
premium,  if  any,  which  would  be  due  and  payable  on  account  of  Companv 
the  true  age  of  the  assured,  from  year  to  year,  according  to  the  the^difference 
rate  of  premium  of   such  person  or  company,  upon  which  such  of  premium ; 
policy  was  issued ;  or  such  person  or  company  so  issuing  the  pol- 
icy may  aiter  the  decease  of  the  .assured  deduct  from  the  amount  9^^  .^^  ^^ 
payable  by  such  policy,  the  difference  of  premium,  if  any,  which  death  of  ns- 
would  so  have  been  payable  from  year  to  year,  by  reason  of  any  ^^^^^' 
difference  of  age  at  time  of  issuance  of  such  policy  ;  and  no  other  ^"*  "<>  ^^^^^^ 
defense  or  deduction  by  such  person  or  company  issuing  such  be^mndc"nn^ 
policy,  shall  be  permitted  after  the  death  of  the  person  assured,  on  show^"^ 
account  of  such  misstatement  of  age  of  [thejassured,  notwithstand- 
ing any  warranty  of  such  statememt  of  age  by  terms  of  policy  or 
otherwise,  except  when  it  be  shown  by  the  person  or  company 
insuring  that  the  policy  was  procured  by  fraud  in  I'act. 
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OHAPTEE  6. 


OP  MUTUAL  BUILDING  ASSOCIATIONS. 


How  formed. 


14  G. 
81. 


ch.  80, 


Powers. 

Same,  §  2. 

14  G.  A  ch.  101. 


Section  1184.  Any  number  of  persons,  not  less  than  five,  may 
associate  themselves  and  become  incorporated  as  provided,  in 
chapter  one  of  this  title,  for  the  puq)ose  of  raising  moneys  to  be 
loaned  to  the  members  of  the  corporation,  and  to  other  persons, 
and  for  use  in  buying  lots  or  houses,  or  in  building  or  repairing 
houses  or  other  purposes. 

Sec.  1185.  Such  corporation  shall  be  authorized  and  empow- 
ered to  levy,  assess,  and  collect  from  its  members  such  sums  of 
money,  by  rates  of  stated  dues,  fines,  interest  on  loans  advanced, 
and  premiums  bid  by  members  for  the  right  of  precedence  in  tak- 
ing loans,  as  the  corporation  by  its  by-laws  shall  adopt;  also  to 
acquire,  hold,  encumber,  and  convey  all  such  real  estate  and  j)er- 
sonal  property  as  may  be  legitimately  pledged  to  it  on  such  loans, 
or  may  otherwise  be  transferred  to  it  in  due  course  of  its  business; 
and  the  dues,  fines,  and  premiums  so  paid  by  members,  in  addition 
to  the  legal  rate  of  interest  on  loans  taken  by  them,  shall  not  be 
construed  to  make  the  loans  so  taken  usurious;  but  no  person 
shall  hold  more  than  twenty  shares  in  any  such  association. 

Sec.  1186.  When  mutual  loan  societies,  or  other  associations 
heretofore  organized  under  the  laws  of  th's  state,  with  objects 
similar  to  those  contemplated  in  the  preceding  sections,  and  per- 
3^^h'\oi^*^'^  mitting  not  more  than  twenty  shares  of  their  stock  to  be  owned 
by  any  one  member,  have  loaned,  or  shall  hereafter  loan,  their 
capital  or  funds,  or  any  part  thereof,  to  their  members,  and  have 
taken,  or  shall  take,  notes  or  obligations  therefor,  secured  by 
mortgages,  or  otherwise,  in  accordance  with  the  terms  of  their 
articles  of  incorporation  and  by-laws,  such  notes,  obligations,  and 
securities  shall  not  be  construed  or  held  to  be  usurious  by  reason 
of  any  dues,  fines,  or  premiums .  for  the  right  of  preference  in 
taking  such  loans  paid  in  addition  to  the  legal  rate  of  interest, 
but  tlie  same  shall  be  valid  and  binding  in  all  respects,  the  pay- 
ment of  such  dues,  fines,  or  premiums  in  addition  to  a  rate  of 
interest  not  exceeding  ten  per  centum  per  annum,  payable  annu- 
«  ally,  or  at  any  less  period,  notwithstanding. 

This  and  the  'preceding^  section  do 
not  authorize  the  taking  of  interest 
upon  the  premium  bid  for  the  loan. 
If  the  interest  charged  is  more  than 


Similar  socle*  ^ 
ties  heretofore 
organized. 


ten  per  cent,  per  annum  upon  the 
amount  actually  loaned^  the  contract 
is  usurious:  llawket/e  Benefit  (t  Lean 
A^s^H  V.  Blackburn^  4b"-"i85. 


Sec.  1187.     So  much  of  the  earnings  of  such  corporations  as 

Earnings  to       may  be  necessary,  not  exceeding  ten  per  cent,  per  annum,  may  be 

and  purchase    Set  apart  to  defray  the  curr.^nt  expenses  of  said  association,  and 

14  G.^^ch  80    ^^^  ^^^  purchase  of  such  real  estate  as  may  be  necessary  ibr  the 

24.  *    *     *    '   convenient  transaction   of  its  business,  and  the  residue  of  said 

earnings  shall  be  transferred  to  the  credit  of  the  shareholders,  and 

when  said  shares  are  fully  paid,  then  to  be  paid  ratably  to  the 

shareholders.  • 

[As  to  the  taxation  of  such  associations,  see  16th  Q.  A.,  ch.  163,  inserted 
following  §  813  J 
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SAYINGS  BANKS. 

[Fifteenth  General  Assembly,  Chapter  60.] 

Sec.  1.     Corporations  to  be  known  as  saving  banks  may  be  May  be 
formed,  under  and  in  accordance  with  the  provisions  of  this  act,  ft>f™ed- 
for  the  purpose  of  receiving  on  deposit  the  savings  and  funds  of* 
others,  and  preserving  and  safely  investing  the  same,  and  paying 
interest  or  dividends   thereon;    and  such  corporations,  and   the 
stockholders  thereof,  shall  be  subject  to  all  the  conditions  and  lia- 
bilities herein  imposed;  and  hereafter  no  association  shall  be  form- 
ed under  the  general  incorporation  acts  for  the  purpose  of  tran-  }J,r{n%^„^ 
sacting  such  banking  business;  and  all  corporations   now  organ-  generat  lucor- 
ized  thereunder  and  doing  business  as  savings  banks,  shall,  on  i*^"*"**"  ^^^^ 
or  before  the  first  day  of  July,  A.  D.  1875,  couforra  to  and  reor-  Existing  banks 
ganize  under  the  provisions  of  this  act,  as  hereinafter  provided,  ^  ^'^^*^""* 
and  any  failure  or  neglect  of  the  proper  officers  of  such  associa- 
tions to  comply  with  the  provisions  of  this  act,  shall   be  regarded 
as  a  forfeiture  of  all  rights  and  privileges  of  such  associations. 

Sec.  2.     It  shall   be  lawful  for   any  number  of  persons,  not  Organization, 
less  than  five,  to  organize  savings  banks   under  the  provisions 
of  this   act,  with  a  paid-up   capital  stock  of  not   less   than  ten  Amount  of 
thousand   dollars  in   cities  and   towns   of  ten   thousand   inhab-  ^P^^*^- 
itants,  or  under;   and  a  paid-up  capital  stock  of  not  less  than 
fifty  thousand  dollars  in  cities  of  over  ten  thousand  inhabitants; 
whirh  said  corporations  shall  be  known  as  savings  banks,  and 
shall  have  power  to  transact  the  usual  business  of  such  insti- 
tutions, but  not  to  issue  bank  notes  to  circulate  as  money;  but 
no  such  association  shall  have  the  right  to  commence  business 
until  its  officers  elect,  or  its  shareholders,  shall  have  furnished 
to  the  auditor  of  state  a  sworn  statement  of  the  paid-up  cap- 
ital, and,  when  the  auditor  of  state  is  satisfied  as  to  the  fact, 
he  shall  issue  to  such  association  a  certificate  authorizing  it  to  Auditor's 
commence  business,  a  copy  of  which  shall  be  published  in  some  certificate, 
newspaper    printed   in    the    county  where    such    association    is 
located  for  four  consecutive  weeks,  at  the  expense  of  such  associa- 
tion.   If  the  auditor  of  state  should  deem  it  necessary  before  issu- 
ing a  certificate,  he  may  make  a  personal  examination  of  capital  Auditor  may 
stock,  or  cause  one  to  be  made  by  some  competent  person  ap-  ^^^^'^^^ 
pointed  by  him,  the  expense  of  which  shall  be  paid  by  the  asso- 
ciation. 

Sec.  3.     Any  five  or  more  persons  of  full  age,  a  majority  of  Articles  of  in- 
whom  shall  be  citizens  of  this  state,  who  may  desire  to  form  an  ^'"^^*'  ^'^ 
incorporated  company  for  the   purposes    hereinbefore   speci6ed, 
shall  make,  sign  and  acknowledge,  before  some  officer  competent 
to  take  acknowledgments  of  deeds,  and  file  in  the  office  of  the  ^^cd. 
recorder  of  the  county  wherein  the  principal  place  of  business  of 
the  company  is  intended  to  be  located,  and  a  certified  copy  thereof 
in  the  office  of  the  secretary  of  state,  articles  of  incorporation,  in 
which  shall  be  stated,  the  corporate  name  of  the  corporation;  the 
object  for  which  the  corporation  shall  be  formed;  the  amount  of 
its  capital  stock;  the  time  of  its  d^cistence  not  to  exceed  fifty  years; 
the  number  of  its  directors  or  trustees,  and  their  names,  who  shall 
manage  the  affairs  of  the  association  for  the  first  year;  and  the 
name  of  the  city,  or  town,  and  county  in  which  the  principal  place 
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of  business  of  the  company  is  to  be  located;  and  a  notice  must  be 
published  in  some  newspaper  published  in  the  county  wherein  said 
bank  is  located  for  four  consecutive  weeks,  stating  the  substance 
of  the  above  requirements. 

Sec.  4.  A  copy  of  any  articles  of  incorporation,  filed  in  pur- 
suance of  this  act  and  certified  to  by  the  recorder  of  the  county 
in  which  it  is  filed,  or  by  the  secretary  of  state,  shall  be  received 
in  all  courts,  and  in  all  actions  and  proceedings,  as  presumptive 
evidence  of  the  facts  therein  stated. 

Sec.  5.  When  the  certificate  of  the  auditor  shall  have  been 
received,  and  the  articles  of  incorporation  shall  have  been  filed 
and  recorded,  and  publication  shall  have  been  ^ade  as  hereinbe- 
fore provided,  the  persons  who  shall  have  signed  and  acknowl- 
edged the  same,  and  such  persons  as  thereafter  become  their  as- 
sociates, or  successors,  shall  be  a  body  politic  and  corporate,  and 
by  their  corporate  names  shall  have  succession  for  the  period  lim- 
it>ed,  and  power: 

First.     To  sue  and  to  be  sued  in  any  court; 

Second.  To  make  and  use  a  common  seal,  and  to  alter  the 
same  at  pleasure; 

Third.  To  purchase,  hold,  sell,  convey,  and  release  from  trust 
or  mortgage,  such  real  and  personal  estate  as  hereinafter  provided 
for  in  this  act; 

Fourth.  To  appoint  such  officers,  agents,  and  servants,  as  the 
business  of  the  corporation  shall  require,  to  define  their  powers, 
prescribe  their  duties,  and  fix  their  compensation,  and  to  require 
of  them  such  security  as  may  be  thought  proper  for  the  fulfillment 
of  their  duties; 

Fifth.  To  loan  and  invest  the  funds  of  the  corporation  ;  to  re- 
ceive deposits  of  money,  and  to  loan  and  invest  the  same  as 
hereinafter  provided,  and  to  repay  such  deposits  without  interest, 
or  with  such  interest  as  the  by-laws  of  the  constitut.on  may  pro- 
vide ; 

Sixth.  To  make  by-laws,  not  inconsistent  with  ihe  laws  of  this 
state,  for  the  organization  of  the  company,  and  the  management 
of  its  property,  the  regulation  of  its  affairs,  the  condition  on  which 
deposits  will  be  received,  the  time  and  manner  of  dividing  the 
profits  and  of  paying  interest  on  deposits,  and  for  carryinjr  on  all 
kinds  of  business  within  the  objects  and  purposes  of  the  com- 
pany. 

Sec.  6.     The  business  and  property  of  such  savings  banks  shall 
Management    be  managed  by  a  board  of  directors   or  trustees,  of   no  less  than 
Hve  nor  more  than  nine,  all  of  whom  shall  be  shareholders  and 
citizens  of  this  state,  the  first  board  to  be  designated  in  the  arti- 
Directoraor       cles  of  incorporation;  and  who  shall  organize  by  taking  an  oath, 
trigteesto  take  (diligently,  faithfully,  and  impartially  to  perform  the  duties  im- 
posed upon  them  by  this  act,  and  not  knowingly  to  violate,  or 
willingly  to  permit  to  be  violated,  any  of  the  provisions  thereof ; 
that  said  directors  or  trustees  are  the  bona  fide  owners  in  their  own 
right  of  the  stock  standing  in  their  respective  names  on  the  books 
of  the  bank;  and  that  the  same  are  not  hypothecated,  or  in   any 
manner  pledged  as  security  for  any  loan  obtained,  or  debt  owing 
to  said  savings  bank;  a  certificate  of  which  oath,  signed  by  eacn 
director,  and  certified  to  by  the  officer*  before  whom  it  was  taken, 
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shall  be  filed  and  preserved  in  the  office  of  the  auditor  of  state.  Oatb  to  be  filed 
The  call  for  the  first  meeting  of   directors  or  trustees  shall  be  state, 
signed  by  one  or  more  persons  named  as  directors  or  trustees  in  First  meeting 
the  certificate,  setting  forth  the  time  and  place  of  meeting,  which  ^  "^^^^ 
notice  shall  be  delivered  personally  to  each  director,  or  published 
at  least  ten  days  in  some  newspaper  published  in  the  county  in 
which  is  the  principal  place  of  business  of  the  corporation,  or,  if 
no  newspaper  is  published  in  the  county,  then  in  a  newspaper 
nearest  thereto.     At  their  first  meeting,  and  as  often  thereafter  as 
their  by-laws  shall  require,  the  directors  or  trustees  shall  elect, 
from  their  number,  a  president  and  one  or  more  vice  presidents  Officeri. 
for  the  ensuing  year;  and  shall  appoint  a  treasurer  or  cashier,  and 
such  other  subordinate  officers,  agents,  and  servants  as  may  be 
required,  who  shall  hold  their  offices  at  the  pleasure  of  the  board, 
and   who  shall  give  such  security  for  the  faithful  performance  of 
their  duties  as  may  be  required  by  the  by-laws.     All  vacancies  in  Xj^JT*^^^  *" 
the  board  of  directors  or  trustees  shall  be  filled,  at  the  next  regular 
meeting  after  such  vacancy  shall  arise,  from  among  the  stock- 
holders, and  the  person  receiving  a  majority  of  the  votes  of  the 
whole  number  of  directors  or  trustees  shall  be  duly  elected.     The 
directors  or  trustees,  to  hold  office  after  the  expiration  of  the  term 
of  those  named  in  the  certificate  of  incorporation,  shall  be  annually  Annual  eicc- 
elected  at  such  time  and  place,  and  in  such  mode,  and  upon  such  ^^°^ 
notice  as  shall  be  provided  by  the  by-laws  of  the  company,  and 
shall  hold  office  for  one  year,  or  until  their  successors  are  elected 
and  qualified.      All  such  elections  shall   be  by  ballot,  and  each 
stockholder  shall  be  entitled  to  one  vote  for  every  share  of  stock 
held  by  him,  and  the  persons  so  receiving  the  greater  number  of 
votes,  shall  be  directors  of  [or]  trustees.     Shareholders  may  vote  ^Us^^  to  vote, 
by  proxy  duly  authorized,  and  no  shareholder  shall  be  entitled  t<j 
vote  whose  liability  to  said  ba&k  is  past  due  and  unpaid.     If  it  Deferred  eico- 
should  happen  at  any  time  that  an  election  of  directors  or  trustees  tlon. 
shall  not  be  had  on  the  day  designated  in  the  by-laws  of  the  com- 
pany, it  shall  be  lawful  on  any  other  day  to  hold  such  election, 
after  giving  due  notice,  and  the  directors  or  trustees  shall  be  contin- 
ued in  office  until  their  successors  are  elected  and  qualified.     A 
majority  of  the  directors  or  trustees  shall  constitute  a  quorum  of  Quorum. 
Slid  board  for  the  trans iction  of  business,  but  said  bmk  may  pro- 
vid-i  in  the  by-laws  that  a  smaller  number,  not  less  than  five,  one 
of  whom  shall  be  the  president  and  [or]  vice-president,  shall  con- 
stitute a  quorum,  which  number  shall  thereupon  be  authorized  to 
transact  business. 

Sec.  7.  All  savings  banks  organized  under  this  act  may  re-  i>ep<»i^ 
ceive,  on  deposit,  all  such  sums  of  money  as  shall  from  time 
to  time  be  offered  by  tradesmen,  merchants,  laborers,  servants, 
minors,  and  others.  All  such  banks  with  a  paid  up  capital  of  Limits, 
ten  thousand  dollars  may  receive  deposits  to  the  amount  of  one 
hundred  thousand  dollars;  those  vnth  a  paid-up  capital  of  twenty- 
five  thousand  dollars  may  receive  deposits  to  the  amount  of  two 
hundred  and  fifty  thousand  dollars;  V^iose  with  a  paid-up  capital 
of  fifty  thousand  dollars,  deposits  to  the  amount  of  five  hun- 
dred thousand;  those  with  a  paid  up  capital  of  one  hundred 
thousand  dollars,  deposits  to  the  amount  of  one  million  dollars; 
and  no  greater  amount  of  deposits  shall  be  received  without  a 
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like  proportionato  increase  of  cash  capital,  and  which  capital 
shall  be  regarded  a  guarantee  fund  for  the  better  security  of  de- 
positors, and  so  invested  in  some  safe  and  available  securities. 
The  deposits  so  received  for  the  purpose  of  safe  keeping,  and 
invented  as  provided  in  this  act,  shall  be  paid  to  such  depositor 
or  his  or  her  representatives  when  requested  at  such  time  or 
times,  and  with  such  interest,  and  under  such  regulations  as 
the  board  of  directors  or  trustees  shall  from  time  to  time  pn^- 
scribe,  not  inconsistent  with  the  provisions  of  this  act,  which 
regulations  shall  be  printed  and  conspicuously  exposed  m  some 
place,  accessible  and  visible  to  all,  in  the  business  office  of  saiil 
bank,  and  no  alteration,  which  may  at  any  time  be  made  in 
such  rules  or  regulations,  shall  in  any  manner  effect  the  rights 
of  depositors  in  respect  to  deposits,  or  the  interest  thereon, 
made  previous  to  such  alteration.  It  shall  be  lawful  for  savings 
banks  to  require  sixty  days'  written  notice  of  the  withdrawal  of 
any  deposits,  but  when  there  are  sufficient  funds  on  hand  the  of- 
ficers of  the  bank  may  in  their  discretion  waive  this  requirement. 
It  shall  be  lawful  for  savings  banks  to  close  any  accounts  upon 
written  notice,  as  may  be  provided  for  in  the  by-laws,  to  a  depos- 
itor to  withdraw  his  deposit,  after  which  notice  it  shall  cease  to 
draw  interest;  provided^  nothing  in  this  act  shall  be  so  construed 
as  to  prevent  such  banks  in  their  discretion  from  issuing  certifi- 
cates of  deposits,  payable  on  demand. 

Sec.  8.  All  accounts  upon  which  no  deposit  or  drafts  shall  be 
made  for  a  period  of  ten  years  in  succession  shall  be  so  far 
closed  that  neither  the  sum  deposited,  nor  the  interest  that  shall 
have  accrued  thereon,  shall  be  entitled  to  any  interest  after  the 
expiration  of  the  ten  years  from  the  date  of  the  last  deposit  or 
draft.  This  provision,  however,  shall  not  apply  to  endowments 
for  children,  to  trust  estates,  nor  t6  other  cases  where  special  pro- 
vision is  made  therefor  at  the  time  of  the  deposit  thereof. 

Sec.  9.  It  shall  be  lawful  for  the  directors  or  trustees  of  any 
such  savings  bank  to  invest  the  funds  or  capital  belonging  to 
said  bank,  and  all  moneys  deposited  therein,  and  all  the  gains 
and  profits  thereof,  only  as  follows,  to  wit: 

First.  In  the  stocks  or  bonds,  or  interest-bearing  notes  or  cer- 
tificates, of  the  United  States. 

Second.  In  the  stocks  or  bonds,  or  evidences  of  debt  bearing 
interest,  of  this  state. 

Third.  In  the  stocks,  bonds,  or  warrants  of  any  city,  town, 
county,  village,  or  school-district  of  this  state,  issued  pursuant 
to  the  authority  of  any  law  of  this  state,  but  not  exceeding  twenty- 
five  per  cent,  of  the  assets  of  the  bank  shall  consist  of  town, 
village,  or  school-district  bonds  or  warrants. 

Fourth.  In  notes  or  bonds  s?cured  by  mortgage  or  deed  of 
trust  upon  unincumbered  real  estate  in  this  state,  worth  at  least 
twice  the  amount  loaned  thereon. 

Fifth.  It  shall  be  lawful  for  said  banks  to  discount,  purchase, 
sell,  and  make  loans  upon  commercial  paper,  notes,  bills  of  ex- 
change, drafts  or  any  other  personal  or  public  security  ;  but  said 
bank  shall  not  purchase,  hold,  or  make  loans  upon  the  shares  of  its 
capital  stock. 
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Sixth.  In  all  cases  of  loans  upon  real  estate,  all  the  expenses  J^S^Ji?^" 
of  searches,  examinations,  and  certificates  of  title,  or  the  inspec- 
tion of  property,  appraisals  of  value,  and  of  drawing,  perfecting, 
and  recording  papers,  shall  be  paid  by  such  borrowers.  Wher- 
ever buildings  are  included  in  the  valuation  of  any  real  estate 
upon  which  a  loan  shall  be  made  by  said  bank,  they  shall  be 
insured  by  the  mortgager,  for  the  benefit  of  the  bank  for  at  least  insurance, 
two-thirds  their  value,  in  some  reliable  company,  and  the  policy 
X)f  insurance  shall  be  duly  assigned  to  the  bank;  and  it  shall  be 
lawful  for  said  bank  to  renew  such  policy  of  insurance  from  year 
to  year,  in  case  the  mortgager  neglects  to  do  so,  and  may 
charge  the  same  to  him.  Ail  the  necessary  charges  and  expenses 
paid  by  said  bank  for  such  renewals  shall  be  paid  by  such  mort- 
gager to  the  said  bank,  and  shall  be  a  lien  upon  the  property  so 
mortgaged  until  paid. 

Sec.  10.     It  shall  bo  lawful  for  savings  banks  to  purchase,  hold,  Real  estate 
and  convey  real  estate  only  as  follows,  to- wit: —  ^^^^  ^^  ^'^^*- 

First.     The  lot  and  building  in  which  the  business  of  the  bank 
may  be  carried  on. 

Second.     Such  as  shall  have  been  purchased  at  sales  upon  fore-  When  to  bo 
clo:ure  of  mortgages  owned  by  the  bank,  or  upon  judgment  or  ^^^ 
decrees  obtained  or  rendered  for  debts  duo  it;  and  all  such  real 
estate  as  is  described  in  this  clause  shall  be  sold  by  said  bank 
witl-in  ten  years  after  the  title  of  the  same  shall  be  vested  in  it  by 
purchased  or  otherwise. 

Sec.  11.     It  shall   be   the  duty  of  the  board  of  directors  orin^crp^ton 
trustees,  from  time  to  time,  to  regulate  the  rate  of  interest  or  deposits. 
dividends  to  be  allowed  to  depositors,  and  to  pay  the  same  upon  Dividends 
the  presentation  of  the  deposit-book  or  certificates;  and  after  the 
payment  of,  or  setting  aside  a  sufficient  amount  to  pay,  the  interest 
to  depositors  of  said  banks,  and  after  deducting  the  necessary 
expenses  of  said  banks,  the  board  of  directors  or  trustees  may 
make  from  the  surplus  profits  in  hand  in  cash  such  dividends 
on  the  capital  stock  as  m   their  discretion  may  seem  best  and 
proper. 

Sec.  12.     The  capital  stock  of  all  banks  organized  under  this  shares, 
act  shall  be  divided  mto  shares  of  one  hundred  dollars  each,  and 
shall  be  deemed  personal  property,  and  shall  be  transferable  on 
the  books  of  the  banks  in  such  manner  as  shall  be  prescribed  bv 
the  by-laws.     No  certificate  representing  shares  of  stOvkd  shall 
be  issued  (nor  shall  such  stock  be  considered  as  re  [acjquired)  certificates  ot 
until  the  whole  sum  of  money  which  such  certificate  purports  to  stock  to  be 
represent  shall  have  been  paia  into  the  corporation.     Shareholders       ^ 
in  banks  organized  under  the  provisions  of  this  act  shall  be  indi- 
vidually and  severally   liable  to  the  creditors  of  the  corporation 
of  which  they  are  shareholders,  over  and  above  the  amount  of  Jhareholdeia. 
stock  by  them  held,  to  an  amount  equal  to  their  respective  shares 
so  held,  for  all  its  liabilities  accruing  while  they  remained  share- 
holders, and  no  transfer  of  stock  shall  aflPect  such  liability  for  the 
period  of  six  months  thereafter;  and  should  any  such  bank  be- 
come insolvent,  and  its  assets  be  found  insufficient  to  pay  its 
debts  and  liabilities,  its  shareholders  may,  to  that  extent,  be  com- 
pelled to  pay  such   deficiency,  in  proportion  to  the  amount  of 
s^ock  owned  by  each. 
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Sec.  13.  Whenever  any  stock  is  held  by  any  person  as  execu- 
tor, administrator,  trustee,  or  guardian,  he  may  represent  such 
stock,  in  person  or  by  proxy,  and  any  married  woman  holding 
stock  in  her  own  name,  in  any  bank  organized  under  this  act,  may 
cast  her  vote  or  appoint  her  own  proxy  to  vote  for  her. 

Sec.  14.  Any  person  authorized  thereto,  by  resolution  of  the 
board  of  directors  or  trustees  of  any  corporation,  association,  or 
society,  having  funds  deposited,  or  owning  stock,  in  any  bank 
formed  under  this  act,  shall  be  entitled  to  receive  such  deposit  or 
to  transfer  such  stock,  and  to  cast  the  vote  of  such  corporation, 
association,  or  society  thereon. 

Sec.  15.  Whenever  any  deposits  are  held  by  any  person  or  [as] 
executor,  administrator,  trustee,  or  guardian,  he  shall  be  entitled 
to  receive  the  same  ;  and  whenever  any  deposit  shall  be  made  by 
any  minor  the  directors  or  trustees  shall  pay  to  such  depositor 
such  sum  as  maybe  due  to  him  or  her,  although  no  guardian  shall 
have  been  appointed  by  or  for  such  minor,  or  the  guardian  of 
such  minor  shall  nnt  have  authorized  the  drawing  of  the  same  ; 
and  the  check,  receipt,  or  acquittance  of  such  minor  shall  be  as 
valid  as  if  the  same  was  executed  by  a  guardian  of  said  minor, 
or  said  minor  was  of  full  age,  if  such  deposit  was  made  person- 
ally by  said  minor ;  and  whenever  any  deposit  shall  be  made  in 
her  own  name  by  any  woman  being  or  thereafter  becoming  mar- 
ried, said  director  [sj  or  trustees  shall  pay  such  sum  as  may  be 
due  to  her  on  her  receipt  or  acquittance. 

Sec.  16.  No  bank  organized  under  this  act  shall,  by  implica- 
tion or  construction,  be  deemed  to  possess  the  power  of  creating 
and  issuing  bills,  notes,  or  other  evidences  of  debt  for  circulation 
as  money;  nor  shall  it  be  lawful  for  such  bank,  or  the  directors  or 
trustees  thereof,  to  contract  any  debt  or  liability  against  the  bank, 
for  any  purpose  whatever,  except  for  deposits  and  the  necessary 
expenses  of  management  and  transacting  its  business;  and  the 
capital  stock  and  the  assets  of  the  bank  shall  be  security  to 
depositors. 

Sec.  17.  No  director  or  trustee  of  a  saving[s]  bank,  shall,  as 
such,  receive  any  pay  or  emolument  for  his  services;  and  no 
trustee,  officer,  or  servant  of  such  savings  bank  shall,  directly 
or  indirectly,  in  any  manner,  use  the  funds  of  the  said  bank,  or 
its  deposits,  or  any  part  thereof,  except  for  regular  business  trans- 
actions, and  all  loans  made  to  said  trustees,  officers,  servants,  and 
agents  of  the  bank  shall  be  upon  the  same  security  [as]  required  of 
others,  and  in  strict  conformity  to  the  rules  and  regulations  of  the 
bank  ;  and  all  such  loans  shall  be  made  only  by  the  board,  and 
shall  be  acted  upon  in  the  absence  of  the  party  applying  there- 
for ;  but  such  reasonable  compensation  may  bo  paid  to  the  officers 
of  the  bank  as  may  from  time  to  time  be  fixed  in  the  by-laws. 

Sec.  18.  The  total  liabilities  to  any  association  of  any  person, 
or  of  any  company,  corporation,  or  firm,  for  money  borrowed, 
including  in  the  liabilities  of  a  company  or  firm  the  liabilities  of 
the  several  members  thereof,  shall  at  no  time  exceed  twenty  per 
cent,  of  capital  stock  actually  paid  in ;  provided,  that  the  dis- 
count of  bona  fide  bills  of  exchange  drawn  against  actually 
existing  value  and  the  discount  of  commercial  or  business  paper 
actually  owned  by  the  person  or  persons,  corporation,  or  firm  ne- 
gotiating the  same  shall  not  be  considered  money  borrowed. 
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Sec.  19.     The  misnomer  of  any  such  savings  bank,  in  any  in-  Misnomer, 
stniinen^  shall  not  vitiate  or  impair  the  same  if  it  be  sufficiently 
described  to  ascertain  the  intention  of  the  parties. 

Sec.  20.     It  shali  not  be  lawful  for  any  bank,  banking  assooia-  unauthorized 
tion,  or  private  bankers,  to  advertise  or  put  forth  a  sign  as  a  sav-  J^v^ines  tank^ 
ings  bank  or  savings  institution;  and  any   bank,  banking  asso-  prohibited. 
ciation,  or  private    banker,  violating   these  provisions,  shall  for- 
feit and  pay,  for  every  such  offense,  the   sum  of   one    hundred  Fine. 
dollars  for  every  day  such  offense  shall  be  continued,  to  be  sued 
for,  and  recovered  in  the  name  of  the  people  of  the  state,  in  any 
court  having  cognizance  thereof,  for  the  use  of  the  school-fund. 

Sec.  21.  Any  person  or  persons  who  shall  put  up  or  cause  to  Same, 
be  put  up  or  exhibited  any  sign,  or  who  shall  issue  or  circulate  any 
card,  circular,  or  advertisement  purporting  to  be  a  savings  bank 
not  being  organized  under  this  act  snail,  on  conviction  thereof,  be 
adjudged  guil^  of  misdemeanor,  and  be  punished  by  a  fine  not 
exceeding  fifty  dollars  for  each  offense  or  for  each  day  such  offense 
shall  be  continued. 

Sec.  22.     All  associations  organized  under  the  general  incor-  code:2r>"^. 
poration  laws  of  this  state,  for  the  purpose  of  transactinsr  a  bank-  Bankin?,'  jisso 
n)g  business,  buying,  selling,  exchange,  receiving  deposits,  dis-  make quartcry 
counting  notes,  etc.,  shall  make  a  full,  clear,  and  accurate  state-  statements. 
ment  of  the  condition  of  the  association  as  hereinafter  provided, 
which  shall  be  verified  by  the  oath  of  the  president  or  vice-pres- 
ident or  cashier  and  two  of  the  directors,  which  statement  shall 
contain: — 

First.     The  amount  of  capital  stock  actually  paid  in.  Whatto!=pcci:v 

Second.  The  amount  of  debts  of  every  kind  due  to  banks, 
bankers,  or  other  persons  other  than  regular  deposits. 

Third.  The  total  amount  due  depositors  including  sight  and 
time  deposits. 

Fourth.  The  amount  subject  to  be  drawn  at  sight  then  remain- 
ing on  deposit  with  solvent  banks  or  bankers  of  the  country, 
specifying  each  city  and  town  and  the  amount  deposited  in  each 
and  belonging  to  such  association. 

Fifth.  The  amount  of  gold  and  silver  coin  and  bullion  belong- 
ing to  such  association  at  the  time  of  making  statement. 

Sixth.     The  amount  then  on  hand  of  bills  of  solvent  banks. 

Seventh.  The  amount  of  bills,  bonds,  and  other  evidences  of 
debt,  discounted  or  purchased  by  such  association,  and  then  be- 
longing to  the  same,  specifying  particularly  the  amount  of  sus- 
pended debts,  the  amount  considered  good,  the  amount  considered 
doubtful,  and  the  amount  in  suit  or  judgment. 

Eighth.  The  value  of  real  or  personal  property  held  for  the 
convenience  of  such  association,  specifying  the  amount  of  each. 

Ninth.     The  amount  of  undivided  profits  if  any  then  on  hand^f. 

Tenth.  The  total  amount  of  ail  liabilities  to  such  association 
on  the  part  of  the  directors  thereof: 

Which  statement  shall  be  forthwith  transmitted  to  the  auditor 
of  state  and  be  by  him«filed  in  his  office. 

Sec.  23.     The  auditor  of  state  shall,  at  any  time  he  may  see  Auditor  to 
proper,  make,  or  cause  to  be  made,  an  examination  of  any  asso-  cintionf  ^^*^^ 
ciation,  as  here[in]after  provided  contemplated  in  this  chapter,  or  To  call  for 
he  shall  call  upon  any  such  association  for  a  report  of  its  state  and  Sm^a^year. 
condition  as  hereinbefore  provided,  upon  any  given  day  which  has 
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passed,  as  often  as  four  times  in  a  year,  and  which  report  the  au- 
ditor shall  cause  to  be  published  for  one  day  in  some  dailv  news- 
paper published  in  the  county  where  such  association  shall  be  lo- 
cated, or,  if  there  be  no  such  newspaper  published  in  said  county, 
then  such  report  shall  be  published  in  some  weekly  newspaper 
printed  in  said  county  for  one  week,  and  the  expenses  of  such 
publication  shall  be  paid  by  such  institution. 

Sec.  24.  It  shall  t»e  the  duty  of  the  auditor  of  state  to  commu- 
nicate to  the  legislature,  at  each  session,  a  statement  of  the  condi- 
tion of  every  savings  bank,  from  which  reports  have  been 
received  for  the  precedinor  year,  and  to  suggest  any  amendments 
in  the  law  relative  to  savings  banks  which  in  his  judgment  may 
be  necessary  or  proper  to  increase  the  security  of  depositors. 

Sec.  25.  Whenever  it  shall  appear  to  tlie  auditor  that  any 
savings  bank  has  been  guilty  of  violating  this  act  or  the  law,  or 
is  conducting  its  business  in  an  unsafe  manner,  he  shall,  by  an 
order  under  his  hand  and  seal  of  office,  addressed  to  the  institution 
so  oflFendinnr,  direct  discontinuance  of  such  illegal  and  unsafe  prac- 
tices, and  he  shall  demand  a  conformity  with  the  requirements  of 
this  act,  and  whenever  any  such  savings  bank  shall  refuse  or  neg- 
lect to  comply  with  such  order,  he  shall  communicate  the  fact  to 
the  attorney-general  of  the  state,  whoso  duty  it  shall  be  to  insti- 
tute proceedings  against  such  savings  bankt<?  as  are  now,  or  may 
be  hereafter,  authorized  in  law  in  cases  of  insolvent  corporations. 
The  auditor  of  state  may  appoint,  and  the  person  or  persons  who 
may  be  appointed  by  him,  to  examine  the  affairs  of  any  savings 
banks,  shall  have  power  to  administer  oaths  to  any  person  whoso 
testimony  may  be  required  on  any  such  examination,  and  to  com-, 
pel  the^  appearance  and  attendance  of  any  such  person,  for  the 
purpose  of  6uch  examination,  by  summons,  subpoena,  or  attach- 
ment, in  the  manner  now  authorized  in  respect  to  the  attendance 
of  persons  as  witnesses  in  the  courts  of  this  state,  and  all  books 
and  papers  which  it  may  be  deemed  necessary  to  examine  by  the 
auditor,  on  the  examination  so  appointed,  shall  be  produced,  and 
their  production  may  be  compelled  in  like  manner.  The  expenses 
of  any  examination,  made  in  pursuance  of  this  act,  shall  be  paid 
by  the  savings  banks  so  examined,  in  such  amount  as  the  auditor 
shall  certify  to  be  just  and  reasonable. 

Sec.  26.  Every  officer,  agent,  or  clerk  of  any  savings  bank 
organized  under  this  act,  who  shall  willfully  and  knowingly  sub- 
scribe or  make  any  false  statement  or  false  entries  in  the  books  of 
such  bank,  or  shall  knowingly  subscribe  or  exhibit  false  papers 
with  the  intent  to  deceive  any  person  authorized  to  examine  as  to 
the  condition  of  said  institution,  or  shall  willfully  or  knowingly 
subscribe  or  make  false  reports,  shall  be  deemed  guilty  of  felony, 
and  upon  conviction  thereof  shall  be  fined  not  exceeding  ten 
thousand  dollars,  and  be  imprisoned  in  the  state  prison  not  less 
than  two  nor  more  than  five  years,  and  be  forever  after  incapable 
of  holding  any  office  created  by  this  act. 

Sec.  27.  intentional  fraud  on  the  part^f  savings  banks  organ- 
ized under  this  act,  or  in  deceiving  the  public  or  individuals  in 
relation  to  their  means  or  their  liabilities,  or  diversion  of  the 
funds  of  the  bank  to  other  objects  than  those  mentioned  in  its 
certificate  of  incorporation,  and  the  payment  of  dividends  which 
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leave  insufBcient  funds  to  meet  the  liabilities  of  the  bank,  shall 
subject  thode  giiilty  thereof  to  fine  of  not  less  than  five  hundred 
dollai-s,  or  imprisonment  of  not  less  than  one  year,  or  by  both 
such  tine  and  imprisonment  at  the  discretion  of  the  court,  and 
shall  cause  a  forfeiture  of  all  the  privileges  herein  conferred,  and 
the  court  may  proceed  to  close  the  bank  by  an  information  in  the 
manner  proscribed  bv  law. 

Sec.  28.     The  paid-up  capital  of  all   savings  banks  organized  ^ijjj}°°  °' 
and  doing  business  under  this  act  shall  be  subject  to  the  same 
rates  of  taxation  and  rules  of  valuation  as  other  taxable  property, 
b}'  the  revenue  laws  of  the  state,  which  taxes  shall  be  levied  on 
and  })aid  by  the  banks  and  not  the  individual  stockholders,  and  to  be  paid  by 
t'tie  general  assembly  shall  never  impose  any  greater  tax  upon  ^^* 
property  employed  in  banking  under  this  act  than  is  or  may  be  No  greater  tax 
impoicd  upon  the  property  of  individuals.     The  franchise  of  all  ^^i^Kg^^ 
such  banks,  the  savings  and  funds  deposited  therein,  and   the  property  than 
mortgiijres  and  other  securities,  wherever  the  same  are  invested,  ^  ^^ 
are  not  to  be  taxed,  but  are  expressly  exempted  therefrom,  and  Exemption 
may  be  omitted  from  assessments  of  the  bank  required  by  the  ^^^  taxation, 
revenue  laws  of  this  state. 

SEt\  21).  Whenever  it  is  desired  to  increase  the  amount  of  Mode  of  in- 
capital  stock  of  such  banks,  a  meeting  of  stockholders  may  be  Sostocf/**^* 
called  by  a  notice  si::rned  by  the  oflBcers  of  said  bank,  and  at  least 
a  majority  of  its  directors,  and  published  at  least  thirty  days  in 
every  issue  ot*  some  newspaper  published  in  the  county  where  the 
principal  place  ox  business  of  the  bank  is  located,  which  notice 
shall  s[)eciiy  the  object  of  the  meeting,  the  time  and  place  when 
it  is  to  be  held,  and  the  amount  which  it  is  proposed  to  increase 
the  capital  stock;  and  a  vote  of  two- thirds  of  all  the  shares  of 
stock  of  said  bank  shall  be  necessary  to  an  increase  of  the 
amount  of  capital  stock.  If  at  any  meeting  so  called  a  sufficient 
number  of  votes  have  been  given  in  favor  of  increasing  the 
amount  of  capital  stock,  a  certificate  of  the  proceedings,  showing  certiflcatc. 
a  compliance  with  those  provisions,  the  amount  of  capital  stock 
actually  paid  in,  and  the  amount  to  which  the  capital  stock  is  to 
be  increased,  and  the  manner  of  such  increase,  shall  be  made 
out,  signed,  and  verified  by  the  affidavit  of  the  chairman  and 
secretary  of  the  meeting,  certified  by  a  majority  of  the  directors 
or  trustees,  and  filed  and  recorded  as  required  by  the  third  sec- 
tion of  this  act.  When  this  is  done,  the  capital  stock  of  the  bank 
shall  be  increased  to  the  amount  specified  in  the  certificate. 

Skc.  30.     All  savings  banks  organized  under  this  act  may  be  Voluntary 
dissolved,  prior  to  the  period  fixed  upon  in  the  certificate  of  incor-  ^^^^^lution. 
poration,  by  the  affirmative  votes  of  stockholders  holding  three- 
fourths  of  the  capital  stock,  at  a   meeting   of  stockholders   to  be 
called  for  this   purpose  in  the  manner  and  after  publication  of 
notice  as  required  in  the  preceding  section.     In  all  cases  of  disso-  w.ndingup. 
lution  of  a  bank  hereunder,  or  the  commencement  of  proceedings    • 
under  this  act  to  close  the  tame,  the  receiver  or  receivers  appoint- 
ed thereunder  shall  not  be  required  or  permitted  by  forced  sale  to 
sell  the  securities  of  said  banks,  but  shall  proceed  as  expeditiously 
as  possible  to  collect  the  same  and  make  distribution  of  proceeds 
to  those  entitled  thereto. 
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Sec.  31.  Any  bank  or  association  existing  under  and  by  virtue 
of  any  law  of  this  state  may  be  reorganized  under  the  provisions 
of  this  act,  and  when  duly  organized  all  securities,  real  estate,  or 
property  may  be  transferred  to  such  new  organization;  but  no 
such  reorganization  shall  have  the  effect  to  discharge  the  original 
bank,  its  directors  or  stockholders,  from  any  liability  to  its  depos- 
itors or  any  other  person;  but  the  same  shall  continue  until  loi>ally 
discharged,  and  such  new  organization  or  bank  shall  be  legally 
liable  to  pay  every  claim  or  demand  existing  against  the  bank 
whose  assets  or  property,  or  any  part  thereof,  it  has  received  by 
reason  of  such  reorganization.  All  such  banks  may  avail  them- 
selves of  the  provisions  [of]  and  become  incorporated  under  this 
act,  by  filing  with  the  recorder  of  the  county  in  which  the  prin- 
cipal place  of  business  is  located,  and  a  certified  copy  thereof  in 
the  office  of  the  secretary  of  state,  a  certificate  stjiling  their  in- 
tention and  election  to  become  so  incorporated  thereunder,  which 
election  and  intention  may  be  made  and  declared  by  the  directors 
or  trustees  of  such  bank  or  association,  or  a  majority  of  them. 
The  certificate  stating  such  intention  may  be  signed  by  the  pres- 
ident and  secretary  of  such  corporation,  association,  or  bank, 
and  shall  be  acknowledged  before  some  officer  competent  to  take 
acknowledgments  of  deeds;  and  in  all  other  respects  existing 
banks  and  associations  reorganizing  hereunder  shall  comply  with, 
and  conform  to,  all  the  provisions  and  requirements  of  this  act  with 
reference  to  the  original  organization  of  savings  banks,  so  far  as 
the  same  may  be  applicable,  ami  as  soon  thereafter  as  the  auditor's 
certificate  is  received  and  published,  as  hereinbefore  provided, 
may  proceed  to  transact  business. 

Sec.  'S'Z,  Any  saving  [sj  bank  organized  under  the  provisions 
of  this  act  is  hereby  prohibited  from  advertising  in  any  way,  either 
by  publication  or  otherwis*^,  any  greater  amount  of  capital  than 
such  bankd  have  [has]  actually  paid  in,  and  such  bank  shall  be 
subject  to  a  fine  of  twenty-five  dollars  for  each  and  every  violation 
of  this  section. 

Sec.  33.  All  acts,  and  parts  of  acts  in  conflict  with  this  act,  are 
hereby  declared  to  be  inoperative  so  far  as  they  affect  this  act. 
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TITLE   X. 

OF  INTERNAL  IMPROVEMENTS. 
OHAPTEE  1. 

OP   MILL   DAMS   AND   RACES. 

Section  1188.     Any  person  who  owns  land  on  one  or  both 
sides  of  a  water  course,  who  desires  to  erect  or  heighten  any  dam  2?fli®^  *^[/jf "*^ 
thereon,  or  construct  or  enlarge  a  race  therefrom,  for  the  purpose  r.  ^  i2W,  1274.* 
of  propelling  any  mill  or  machinery  to  be  erected  on  such  stream  loG.  A.ch.3L 
by  the  water  thereof,  may  file  a  petition  in  the  office  of  the  clerk 
of  the  district  or  circuit  court  of  the  county  in  which  such  mill  or 
machinery  is  to  be  erected. 

ThompsoHy  35-421;  the  use,  though 
for  private  profit,  is  such  a  public  one 
as  to  authorize  the  taking  of  public 
property  therefor;  (arguendo.):  Stew- 
art V.  Board  of  Supervisors,  <^c., 
30-9. 

There  is  no  limitation  as  to  the  pur- 
pose tor  which  the  nulls  and  other 
machinery  ave  to  be  used:  Bumham 
V.  Thompson,  35-421. 

The  procoeding«  need  not  necessa- 
rily be  had  before  the  work  is  com- 
menced, but  miy  be  instituted  while 
it  is  in  progress :    Ibid, 


The  action  here  contemplated  is  to 
be  commenced  by  the  mill  owner. 
ITie  land  owner  is  left  to  his  common 
law  remedy  or  his  remedy  in  equity. 
And  the  mill  owner  may,  after  pro- 
ceedings are  commenced,  dismiss 
them  without  the  consent  of  the  other 
party:  Hunting  v.  Curtis,  10-152. 

The  dam,  when  erected  in  accord- 
ance with  these  provisions,  will  not 
be  a  nuisance,  but  may  be  so  erected 
and  maintained  as  to  become  such : 
The  State  v.  Close,  35-570. 

This  and  the  following  sections  are 
not  unconstitutional  :    Bumham  v. 


Sec.  1189.      Such  petition  shall  describe   with  reasonable  cer- 
tainty the  locality  where  such  mill  or  machinery  is  to  be  erected,  What  to  con- 
together  with  that  of  such  dam  or  race,  and  also  of  the  lands  that  R.gi263. 
will  be  overflowed  or  other  wis  £j  affected   thereby,  and  the  names 
of  the  owners  thereof.     The  person  filing  the  petition  shall   be 
known  as  plaintiff  and  the  owners  of  the  land  as  defendants. 

Sec.  1190.     The  clerk  shall  thereupon  issue  an  order,  to  which 
shall  be  attached  a  copy  of  the  petition,  directed   to  the  sheriff*,  o>r^a  uj^j^ut 
commanding  him  to  summon  a  jury  composed  of  twelve  disinter-  tUe  of  scrvc«i 
ested  electors  of  his  county  to  meet  on  a  day  fixed  in  said  order  SlY^^iSeliSfo 
upon  the  lands  therein  described,  which  order,  including  the  copy 
of  the  petition,  shall  be  served  on  the  defendants  in  the  same  man- 
ner and  for  the  same  length  of  time  previous  to  the  day  fixed  in 
the  order  as  is  required  for  the  service  of  orignal  notices.     If  any 
of  said  defendants  are  non-residents  of  the  state,  they  may  be 
served  by  publication  as  original  notices  in  like  cases  are  required 
to  be  served.     And  if  any  defendant  is  a  minor  or  insane  person 
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who  has  no  guardian,  the  clerk,  at  the  time  of  issuing  the  order, 
may  appoint  a  guardian  to  defend  for  him  by  endorsement  on  such 
order. 

Skc.  1191.  If  any  of  the  lands  are  situate  in  a  county  other 
than  that  in  which  the  petition  is  required  to  be  filed,  the  pro- 
ceedings herein  referred  to  may  take  place  to  the  same  extent  anii 
in  the  same  manner  as  if  such  lands  were  situated  in  the  county 
where  the  petition  is  filed.. 

Sec.  1192.  The  jury  shall  be  sworn  to  impartially  and  to  the 
best  of  their  skill  and  judgment  view  the  lands  described  in  the 
petition,  and  ascertain  and  appraise  the  damages  each  of  the  de- 
fendants will  sustain  by  reason  of  such  lands  being  overflowed  or 
otherwise  injuriously  affected  by  the  dam  or  race,  or  the  heighten- 
ing or  enlarging  the  same,  and  whether  the  dwelling  house,  out- 
house, orchard,  or  garden  of  any  defendant  will  be  so  affected, 
and  if  so,  whether  the  same  has  been  placed  there  for  that 
purpose. 

Sec.  1193.  The  jury  may,  in  addition  to  examining  the  premises, 
hear  and  examine  witnesses.  They  shall  report  their  findings  in 
writing  and  attach  the  same  to  the  order,  which  shall  be  returned 
by  the  sheriff  to  the  clerk,  and  if  it  appears  therefrom  that  the 
dwelling  houso,  out-hous  *,  orchard,  or  garden  of  any  defendant 
will  he  injuriously  affected,  and  that  the  same  was  placed  on  the 
premises  for  that  purpose,  such  fact  shall  not  be  considered  any 
bar  or  hindrance  to  the  construction  or  building  of  the  race  or 
dam. 

Sec.  1194.  Either  party  may  appeal  from  such  assessment  of 
damages  to  the  court  whore  tnc  s^d  proceedings  are  pending 
within  thirty  davs  alter  the  assessment  is  made,  in  the  manner, 
and  the  proceedings  on  such  appeal  shall  be,  as  provided  in  chap- 
ter four  of  this  title. 

[As  amended  by  15th  G.  A.,  ch.  22.] 

Sec.  1195.  When  said  report  is  filed,  the  clerk  shall  issue  an 
order  directed  to  the  defendants,  requiring  them  to  appear  at  the 
next  term  of  the  court  and  show  cause,  if  any  they  have,  why  a 
license  should  not  be  granted  to  construct  the  dam  or  race,  which 
order  shall  be  served  in  the  same  manner  as  hereinbefore  directed. 

Sec.  1196.  On  or  before  the  day  fixed  in  the  order  for  the  de- 
fendants to  show  cause,  they  may  file  any  objections  to  the  prior 
proceedings  or  to  granting  the  license  they  see  proper.  The  pe- 
tition and  objections  filed  thereto  shall  constitute  the  plead- 
ings, and  the  same  may  be  amended  upon  such  terms  as  the  court 
deems  just,  and  if  the  proceedings  of  the  jury  are  found  informal 
or  defective  in  substance,  the  court  may  order  a  new  jury  to  be 
empanelled  upon  such  terms  as  to  notice  as  it  may  direct.  The 
return  of  the  sheriff  may  be  amended  at  any  stage  of  the  proceed- 
ings in  accordance  with  the  facts. 


A  defendant  may  plead  and  prove 
by  way  of  objection,  facts  tending  to 
show  that  the  granting  of  the  license 
would  be  unreasonable,  or  not  for  the 
public  benefit;  but  he  cannot  thus  set 
up  matters  legitimately  involved  in 
the  question  of  damages,   submitted 


to  the  jury,  and  pertinent  only  to  an 
application  to  set  nside  their  finding 
and  award  a  new  inquiry.  Until  set 
aside,  their  ascertamment  must  be 
considered  conclusive  :  Gamntell  v. 
Potter,  6-548. 
The  overruling  by  the  court  of  a 
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motion  to  set  aaide  the  verdict  of  the 
jury  and  quash  the  writ,  may  be  ap- 
pealed from,  without  any  final  judg- 


ment having  been  rendered: 
ham  V.  Thompsont  ^5-421. 


Burn- 


Sec.  1197.    Testimony  may  be  taken  to  be  introduced  on  the  final  Written  testi- 
hearinff  before   the  court,  in  the  same  manner  that  testimony  is  uoJx, dj.  iw 
taken  in  equitable  actions  triable  on  written  testimony.  §2. 

Sec.  1198.  If  it  shall  appear  to  the  court  that  neither  the  License  grant- 
dwelling-house,  out- house,  garden,  or  orchard  of  any  defendant  ^g  ^ggg 
will  be  overflowed  or  injuriously  affected,  and  the  court  shall 
judge  it  reasonable  and  for  the  public  benefit,  license  shall  be 
granted  to  construct  such  dam  or  race,  on  the  plaintiff  paying  to 
the  proper  parties  the  damages  found  by  the  jury  and  decreea  by 
the  court. 

Sec.  1199.  If  the  plantiff  does  not  begin  within  one  year  Forfeiture  oC 
thereafter  to  construct  siiid  dam  or  race,  and  finish  and  have  in  ^^^ 
operation  the  mill  and  machinery  in  three  years  thereafter,  and 
afterwards  keep  it  in  good  repair  for  the  accommodation  of  the 
public,  or  in  case  said  dam,  race,  mill  or  machinery  be  destroyed, 
he  shall  not  begin  to  repair  or  rebuild  it  within  one  year,  and  fin- 
ish it  in  thrf'.e  years,  then  sai<l  license  shall  be  forfeited. 

Sec.  1200.     If  the  order  shall  not  be  executed  by  the  sheriff  on  ConUnuance. 
the  day  therein   mentioned,  he  may,  from  time  to  time,  appoint     ^ 
another  day,  notice  thereof  being  given  to  the  parties  interested 
as  hereinbefore  provided;   and  if  inquest  cannot  be  completed  in 
one  day,  the  sheriff  shall  adjourn  the  jury^  from  day  to  day,  until 
its  completion. 

Sec.  1201.     No   proceeding   under  this   chapter    shall  bar  an  No  bar  to  ac- 
action  which  could  have  been  maintained  if  this  chapter  had  not  JJ[^?-^ 
been  enacted,  unless  the  prosecution  or  action  was  actually  fore- 
seen and  estimated  upon  the  inquest. 


I127L 


This  section  does  not  bar  an  action 
for  dama^^es  accruing  before  the  pro- 
ceeding. But  where  the  jury  found 
that  certain  land  would  b«  affected, 
but  allowed  no  damages,  heldy  that. 


nevertheless,  an  action  for  damages 
subsequently  suffered  must  have  been 
foreseen  and  es  imaied,  and  that  such 
action  was  therefore  barred:  Watson 
V.  Van  Metei%  4:3-76. 


Sec.  1202.     Any  owner  of  land  affected  by  any   proceedings  New  party 
under  this  chapter,  who  has  not  been  made   party  by  reason  of  r.  j  1272. 
want  of   notice,  or   from   any  other  cause,  may  be  made  party 
thereto  by  proper  proceedings  at  any  time  thereafter. 

Sec.  1203.     Costs  and  fees  under  this  chapter  sliall  be  the  same  Costs. 

as   in   other   cases   for   like   services,   and  shall   be  paid  by  the 
plaintiff. 

Sec.  1204.     Where  the  water  backed  up  by  any  dam  belonging  Repair  of  in- 
to any  mill  or  machinery  is  about  to  break  through  or  over  the  raceby m\mr' 
banks  of  the  stream  or  race,  or  to  wash  a  channel,  so  as  to  turn  of  machinery, 
the  water  of  such  stream  or  race,  or  any  part  thereof,  out  of  its     ^  ^  ^^^  ^^'^ 
ordinary  channel,  whereby  such  mill  or  machinery  will  be  injured 
or  affected,  the  owner  or  occupier  of  such  mill  or  machinery,  if  he 
do  not  own  such  banks,   or  the  lands  lying  contiguous  thereto, 
may,  if  necessary,   enter  thereon,  and  erect  and  keep  in  repair 
such  embankments  and  other  works  as  shall  be  necessary  to  pre- 
vent such  water  from  breaking  through  or  over  the  banks  of  such 
stream  or  race,  or  washing  a  channel  as  aforesaid,  such  owner  or 
occupier  committing  thereon  no  unnecessary  waste  or  damage,  and 
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juring  embank- 

ment. 

R.§1277. 


being  liable  to  pay  any  damages  which  the  owner  of  the  lands  may 
actually  sustain  by  the  erection  and  repair  aforesaid. 

Sec.  J  205.     If  any  person  shall  injure,  destroy,  or  remove  any 
Penalty  for  in-  such  embankment,  or  other  works,  the  owner  or  occupier  of  such 

lurirur embank-       .,,  ,  .  '  <.  i  111*^1 

mill  or  machinery  may  recover  of  such  person  all  damages  he  may 
sustain  by  reason  of  such  injury,  destruction,  or  removal. 

Sec.  I;i06.*  Any  person  owning  and  using  a  water  power  for 
the  purpose  of  propelling  machinery,  shall  have  the  right  to  ac- 
quire, maintain,  and  utilize  the  fall  below  such  power  for  the  pur- 
pose of  improving  the  same,  in  like  manner  and  to  the  same  extent 
as  provided  in  this  chapter  for  the  erection  or  heightening  of  mill 
dams.  After  such  right  has  been  acquired,  the  fall  shall  be  con- 
sidered part  and  parcel  of  said  water  power  or  privilege,  and  the 
deepening  or  excavating  of  the  stream  or  tail  race  as  herein  con- 
templated shall  in  no  way  affect  any  rights  relating  to  such  water 
power  acquired  by  the  owner  thereof  prior  thereto. 


utilizing  faU 
low  dam. 


below  < 


CHAPTER  2. 


OP  DRAINS,  DITCHES,  AND  WATER-COURSES. 


Section  1207.     The  board  of  supervisors  of  any  county  having 

Supervisors  to  a  population  of  five  thousand  inhabitants,  as  shown  by  the  last 

i?G!A.ch.  120  preceding  census,  may  locate  and  cause  to  be  constructed  ditches 

{1.  or  drains,  or  change  the  direction  of  any  water-course  in  such 

county,  whenever  the  same  will  be  conducive  to  the  public  health, 

convenience,  or  welfare. 

[As  amended  by  16th  G.  A.,  eh.  140,  §  1.] 

The  provisions  of  this  chapter  are  for  private    advantage,  but  for  the 

not  unconstitutional :  Hatch  v.  Potta-  pubbc  good :  Patterson  v,   Baumer, 

icattamie  Co.,  4:3-442.  43-477. 

The  work  is  not  to  be  undertaken 

Sec.  1208.  A  petition  signed  by  a  majority  of  persons  resident 
in  the  county,  owning  land  adjacent  to  such  improvement,  shall 
be  first  filed  in  the  office  of  the  county  auditor,  setting  forth  the 
necessity  of  the  same,  the  starting  point,  route,  and  termini.  A 
bond  shall  be  filed  in  said  office  with  sufficient  sureties  to  be  ap- 
proved by  the  auditor,  and  conditioned  to  pay  all  costs  and  ex- 
penses incurred  in  case  the  supervisors  refuse  to  grant  the  prayer 
of  the  petition.  The  auditor  shall  thereupon  place  a  copy  of  said 
petition  in  the  hands  of  the  county  surveyor,  or  a  competent 
engineer,  who  shall  take  with  him  the  necessary  assistants  and 
proceed  to  make  a  survey  of  the  proposed  ditch,  drain,  or  change 
m  the  direction  of  the  water-course,  and  return  a  plat  and  profile 
of  the  same  to  the  auditor  ;  such  return  shall  set  forth  a  full  and 
detailed  description  of  the  proposed  improvement,  its  availa- 
bility, necessity,  and  probable  cost,  with  a  description  of  each 
tract  of  land  owned  by  diiferent  persons  through  which  the  pro- 
posed improvement  is  to  be  located,  how  it  will  be  affected  thereby, 


Proceedings: 
bond  filed: 
survey  made : 
notice  given. 
Same,  2  2. 
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and  its  situation  and  level  as  compared  with  that  of  adjoining 
lands,  together  with  such  other  facts  as  he  may  deetn  material. 
The  county  auditor  shall,  immediately  thereafter,  cause  notice  in 
writing  to  be  served  on  the  owner  of  each  tract  of  land  along  the 
route  of  the  proposed  ditch,  drain,  or  change  in  the  direction  of 
such  water-course,  who  is  a  resident  of  the  county,  of  the  pen- 
dency and  prayer  of  said  petition,  and  the  session  of  the  board  of 
supervisors  at  which  the  same  will  be  heard,  which  notice  shall  be 
served  ten  days  prior  to  said  session,  in  the  same  manner  that 
original  notices  are  required  to  be  served;  in  case  any  such  owner 
is  a  non-resident  of  the  county,  such  notice  shall  be  published  for 
two  consecutive  weeks  in  some  newspaper  published  in  the  county. 

Sec.  1209.  The  supervisors,  at  the  session  set  for  the  hearing  Supervisors  to 
of  said  petition,  shall,  if  they  find  the  preceding  section  to  have  daraagea**^^^^* 
been  complied  with,  proceed  to  hear  and  determine  said  petition  ;  claimed:  how 
and,  if  they  deem  it  necessary,  shall  view  the  premises,  and  if  same.  1 4. 
they  find  such  ditch,  drain,  or  change  in  the  direction  of  the  water- 
course to  be  necessary,  and  that  the  same  will  be  conducive  to  the 
public  health,  convenience,  or  welfare,  and  no  application  shall 
have  been  made  for  compensation  as  provided  in  the  next  section, 
shall  proceed  to  locate  and  establish  such  ditch,  drain,  or  water- 
course, on  the  route  specified  on  the  plat  and  return  of  said  county, 
surveyor  or  engineer.  But,  if  any  application  for  compensation 
has  been  made,  further  proceedings  shall  be  adjourned  to  the  next 
regular  session ;  and  the  county  auditor  shall  forthwith  proceed  to 
ckppoint  appraisers  to  assess  and  determine  the  damages  and  com- 
pensation of  such  claimant,  who  shall  proceed  in  the  manner  as 
provided  by  law  for*  the  assessment  of  damages  in  the  opening  of 
highways;  and  the  compensation  so  found  and  assessed  in  favor 
of  said  claimant,  shall  be  paid,  in  the  first  instance,  by  the  parties 
benefited  by  such  improvement,  or  secured  to  be  paid  upon  such 
terms  and  conditions  as  the  county  auditor  may  deem  just  and 
proper;  and  the  said  supervisors  shall,  at  the  next  regular  session 
after  such  compensation  shall  have  been  assessed  and  paid,  or 
secured  as  aforesaid,  proceed  to  locate  and  establish  such  ditch, 
drain,  or  water-course,  as  hereinbefore  provided. 

Sec.  1210.      Any  person  claiming  compensation  for  land  re- Jj^^^*^^  ^°^ 
quired  for  the  purpose  of  constructing  any  such  ditch,  drain,  or  Same.  23. 
water-course,  or  for  damages  sustained  by  the  change  of  direction 
of  any  such  water-course,  shall  make  his  application  in   writing 
therefor  to  the  county  supervisors  on  or  before  the  first  day  of  the 
session  at  which  the  petition  has  heen  set  for  hearing,  and,  on 
failure  to  make  such  application,  shall  be  deemed  and  held  to  have 
waived  his,  her,  or  their  right  to  such  compensation. 
[As  amended,  16th  G.  A.,  eh.  140.  §  2.] 

Sec.  1211.     Said  supervisors,  whenever  they  shall  have  estab-  Supervisors  to 
lished  any  such  ditch,  drain,  or  water-course,  shall  divide  the  same  workf    ^ 
into  suitable  sections,  not  less  in   number  than  the  number  ofS*^®'^^ 
owners  of  land  through  which  the  same  may  be  located,  and  shall 
also  prescribe  the  time  within  which  work  upon  each  section  shall 
be  completed. 

Sec.  1212.     The  county  auditor  shall  cause  notice  to  be  given 
of  the  time  and  place  of  letting,  and  of  the  kind  and  amount  of 
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Auditor  to  let  work  to  be  done  upon  each  section,  and  the  time  fixed  for  its  com- 
paidfor^iu o?  pletion, by  publication  for  thirty  days  in  some  newspaper  printed 
county  treaa-  and  of  general  circulation  in  said  county,  and  shall  let  the  work 
Same, 2  6b  upon  the  sections  respectively  to  the  lowest  bidder  therefor;  and 
the  person  or  persons  taking  such  work  at  such  letting  shall  he 
paid  in  the  following  manner:  The  engineer  in  charge  of  the 
construction  of  the  ditch  or  drain  shall  furnish  the  contractors 
monthly  estimates  of  the  amount  of  work  done  on  each  section; 
upon  the  filing  of  such  estimates  with  the  county  auditor,  the 
auditor  shall  draw  a  warrant  in  favor  of  the  contractor  for  eighty 
per  cent,  of  the  value  of  the  work  done,  according  to  the  estimate; 
and  when  said  ditch  or  drain  is  completed  to  the  satisfaction  of 
the  engineer  in  charge,  and  when  he  so  certifies  the  same  to  the 
county  auditor,  then  the  auditor  shall  draw  a  wairant  in  favor  of 
said  contractor  upon  the  "  drainage  fund  "  for  the  balance  due  the 
contractor,  as  provided  in  the  following  section.  If  any  person  to 
whom  any  portion  of  said  work  shall  be  let  as  aforesaid,  shall  fail 
to  perforin  said  work,  the  same  shail  be  re-let  by  the  county  audi- 
tor, in  the  manner  hereinbefore  provided. 

[As  amended,  16'h  G.  A.,  ch.  14J.  §  1,  striking'  out  the  last  lines  of  the 
original,  and  by  18ch  G.  A.,  ch.  85,  §  b',  chanj^ing:  the  provisions  as  to  man- 
ner of  payment.] 

Sec.  1213.  The  auditor  and  surveyor,  or  engineers,  shall  be 
Costs  and  fees:  allowed  such  fees  for  services  under  the  preceding  sections  of 
8amM8^  this  chapter  as  the  supervisors  shall  in  each  case  deem  reasonable 
and  allow;  and  all  other  fees  and  costs  accruing  ujder  the  prece- 
ding sections  shall  be  the  same  as  provided  by  law  for  like  servi- 
ces in  other  cases;  and  all  costs,  expenses,  (?ost  of  construction, 
fees,  and  compensation  for  property  appropriated,  or  damages 
sustained  by  the  chan2:e  of  direction  of  such  water-course,  whicfi 
shall  accrue  and  be  assessed  and  determined,  shall  be  paid  out  of 
the  county  treasury,  from  the  fund  collected  for  that  purpose,  on 
the  order  of  the  county  auditor. 

[As  amended.  16th  G.  A.,  ch.  140,  §  8.] 

A  payment  out  of  the  greneral  funds,    ed  by  the  next  section  invalid:  P.v/- 
contrary  to  the  provisions  of  this  s/c-    tevson  v.  Baumer,  43-477,  481. 
tion,  does  not  render  the  tax  provid- 

Sec.  1214.  The  supervisors  shall  make  an  equitable  apportion - 
Equitable  ap-  ment  ot*  the  costs,  expenses,  costs  of  construction,  fees,  and  com- 
imuie  ofexpen-  pensation  lor  properly  appropriated,  or  damnges  sustained  by  the 
fees*^^^'  ^^^  change  of  direction  of  such  water-course,  which  shall  accrue  and  be 
Same,  2  9.  assessed  among  the  owners  of  the  land  benefited  by  the  locaticm 

and  construction  of  such  ditch,  drain,  or  water-course,  in  propor- 
tion to  the  benefit  to  each  of  them  through,  along  the  line,  or  in 
the  vicinity  of  whose  lands  the  same  may  be  located  and  constructed 
respectively.  And  the  same  may  be  levied  upon  the  lands  of  the 
owners  so  benefited  in  said  proportions,  and  collected  in  the 
same  manner  that  other  taxes  are  levied  and  collected  for  county 
purposes;  and  said  supervisors  shall,  when  necessary,  cause  said 
ditches,  drains,  or  v/atrr-courses  to  be  re-opened  and  repaired, 
and  the  costs  thereof  shall  be  apportioned,  assessed,  levied,  and 
collected  as  hereinbefore  provided  lor  the  costs  of  the  construc- 
tion of  such  ditches,  or  drains,  and  the  amount  so  collected  shall 
be  paid  out  of  the  county  treasury  from  the  fund  collected  for 
that  purpose  on  the  order  of  the  countv  auditor.     And  the  di  vert- 
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ing,   obstructing,  impeding  or  filling  up  of  such  drains,  ditches  or 
water-courses  in  any  manner  by  any  person  without  legal  author- 
ity, is  hereby   declared  a  nuisance,  and  any  person  convicted  of  Nuisance, 
such  crime,  shall  be  punished  as  provided  in  title  24,  chapter  15 
of  the  code  for  the  punishment  of  nuisances. 

[As  amended;  16th  G.  A.,  ch.  140,  §  4.] 

Sec.  1215.     The  auditor  shall  keep  a  full  and  complete  record  ^^^^7®^^ 
of  all  proceedings  had  in  each  case. 

Sec.  1216.  The  petitioners  or  any  of  them,  or  the  applicant  for  -^^pp®*^ 
compensation  for  land  taken  or  for  damages  sustained  by  reason  of 
the  change  of  direction  of  any  water- course,  may  appeal  from  the 
order  locating  and  establishing  such  ditch  or  drain  or  changing  the 
direction  of  such  water-course  or  refusing  so  to  do,  and  from  the 
amount  allowed  as  damages  by  pursuing  the  same  method  pro- 
vided for  appeals  from  assessment  of  damages  in  the  location  of 
highways  and  the  auditor  shall  make  out  transcripts  as  provided 
in  appeals  taken  from  the  assessment  of  damages  in  case  of  high* 
ways. 

[Substitute  for  the  original  section;  16th  G.  A.,  ch.  140,  §  5.] 

DRAINS  THROUGH  TWO  OR   MORE  COUNTIES. 

[Seventeenth  General  Assembly,  Chapter  121.] 

Sec.  1.     In  all  cases  when  it  becomes  necessary  to  construct  a  ^^^m^* 
drain  through  two  or  more  contiguous  counties  or  parts  of  coun-  shall  appoint 
ties,  and  a  petition  for  such  drain  has  been  presented  to  the  board  to^^te.^"^' 
of  supervisors  of  the  counties  throusrh  which  such  drain  is  to  be 
constructed,  it  shall  be  the  duty  of  the  board  of  supervisors  of  mi^icSnew!"^ 
each  of  such  counties  to  appoint  a  commissioner  tj  act  with  the 
commissioner  or  commissioners  of  such  other  counties  in  locating 
such  drain. 

Sec.  2.      It  shall  be  the  duty  of  the  commissioners  appointed 
under  section  one  of  this  act,  to  meet  within  twenty  days  after  the 
appointment  of  the  last  commissioner  by  such  board  of  supervi-  ppecediruract 
sors,  and  at  once  locate  such  drain  through  their  respective  coun-  amend^ 
"®^*  CommiBsionors 

[Eighteenth  General  Assembly,  Chapter  85.]  ^^^^""^  *""' 

Sec.  1.  Chapter  121  of  the  acts  of  the  seventeenth  general  as- 
sembly, be  [is]  amended  by  adding  thereto  the  following  sections  :  p^.^Jeport 

Sec.  2.     The  said  commissioners  shall  appoint  a  competent  en-  of  commis- 
gineer,  who  shall  have  charge  of  the  construction  of  said  ditch,  ^^"®"' 
drain  or  change  in  said  water-course. 

Sec.  3.  Said  commission  shall  continue  until  the  drain  or  ditch 
is  fully  completed.  They  shall,  in  connection  with  the  engineer 
in  charge,  proceed  to  make  a  survey  of  the  proposed  ditch,  drain 
or  change  of  water-course,  and  return  a  plat  and  profile  of  the 
same  to  the  county  auditor  of  each  coiinty  through  which  the 
same  may  pass.  Such  return  shall  set  forth  a  full  and  <letailed  de- 
scription of  the  proposed  improvement,  its  availability,  necessity 
and  probable  cost,  with  a  description  of  each  tract  of  land  owned 
by  diflferent  persons  through  which  the  proposed  improvement  is 
to  be  located,  or  which  may  be  benefited  by  reason  of  its  construc- 
tion, how  it  will  be  affected  thereby,  and  its  situation  and  level  as 
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Appeal. 


Proportional 
tax. 


Kxcess  and 
deficiency. 


Additional 
levy. 


compared  with  that  of  adjoining  lands,  together  with  such  facts  as 
they  may  deem  material.  The  county  auditor  and  the  board  of 
supervisors  of  each  county  shall  then  proceed  in  the  same  manner 
as  though  the  ditch  or  drain  was  all  located  in  one  county,  as  pro- 
vided by  sections  one  thousand  two  hundred  eight,  and  one  thou- 
sand two  hundred  nine,  code  of  1873. 

Sec.  4.  Any  person  ag;^rieved  by  the  action  of  the  board 
of  8up(»rvisors  of  any  county  in  locating  said  ditch  or  drain,  or  in 
fixing  the  number  of  acres  of  land  benefited  by  reason  of  the  con- 
struction of  such  ditch  or  drain,  shall  have  the  right  of  appeal  to 
the  circuit  court  of  the  county  in  which  such  person's  land  may 
be  situated,  by  serving  notion  thereof  to  the  first  four  petitioners, 
within  twenty  days  after  such  action  of  the  board  of  supervisors. 

Sec.  5.  When  a  ditch  or  drain  has  been  located  in  two  or 
more  counties,  the  land  benefited  by  the  ditch  or  drain  shall  be 
proportionately  taxed,  as  provided  in  section  twelve  hundred  and 
fourteen,  code  of  1873,  the  same  as  though  the  drain  and  land 
were  all  in  one  county. 

Sec.  6.  When  a  greater  amount  of  money  is  collected  by  the 
county  treasurer  of  a  county  through  which  such  ditch  or  drain  may 
pass  than  is  needed  to  pay  for  the  work  actually  done  in  that 
county,  and  if  in  any  county  there  should  be  more  work  done  than 
the  equitable  tax  in  that  county  will  pay  for,  then  the  boards  of 
supervisors  of  the  several  counties  shall  confer  together  and  ascer- 
tain where  the  excess  and  deficiency  exist,  and  the  county  where 
the  excess  exists  shall  transfer  the  excess  to  the  county  or  counties 
where  the  deficit  exists. 

Sec.  7.     If  the  levy  first  made  by  the  several  boards  of  super- 
visors should  be  insufficient  to  pay  for  the  construction  of  the  ditch 
or  drain,  then  the  several  boards  may  make  an  additional  levy  in 
the  same  ratio  as  the  first  was  made. 
[Sec.  8  amends  §  1212,  which  see.  ] 


DRAINAGE  OP  SWAMP  OR  MARSH  LAND. 


Application 
lor  made  by 
petition  to 
township  trus- 

IfCS. 

i:iG.  A.ch.159, 


Meeting  of 
trustees-  notice 
thereof  given : 
land  owners. 
Same,  g  3. 


Sec  1217.  Any  person  owning  any  swamp,  marsh,  or  wet 
land,  desiring, to  drain  the  same  by  cutting  a  ditch  through  the 
land  of ,  others,  and  who  is  unable  to  agree  upon  the  terms 
thereof  with  such  other  persons,  may  make  application  in  writing 
to  the  township  trustees  of  the  township  where  such  swamp  or 
marsh  land  is  situated,  with  a  description  of  such  land,  the  com- 
mencement and  termini  of  the  proposed  ditch,  and  a  description 
of  the  land  belonging  to  others,  with  their  names,  through  which 
it  will  pass.     Such  petition  shall  be  filed  by  the  township  clerk. 

Sec.  1218.  When  the  application  is  filed  the  clerk  shall  notify 
the  trustees,  who  shall  immediately  determine  upon  the  time  and 
place  they  will  meet  to  consider  the  application,  and  shall  cause 
the  applicant  and  all  persons  owning  land  through  which  said 
ditch  is  to  pass,  who  are  residents  of  the  countjr,  to  be  notified  of 
the  time  and  place  of  said  meeting,  which  notice  shall  be  served 
ten  days  previous  to  such  day  in  the  same  manner  as  original 
notices,  and  if  any  of  such  owners  of  land  are  non-residents  of 
the  ccunty,  said  notice  shall  be  served  on  them  by  posting  up 
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copies  thereof  in  three  public  places  in  the  township,  satisfactory 
proof  by  affidavit  of  such  posting,  and  places  where  posted,  shall 
be  furnished  said  trustees  and  filed  with  the  clerk. 

Sec.  1219.  Upon  the  day  fixed  for  the  hearing,  the  trustees,  if  Hearing:  nd- 
satisfied  that  the  requirements  of  the  preceding  section  have  been  |j^g^*^jj'  *^^' 
complied  with,  may  proceed  to  hear  and  determine  the  matter  of 
the  application,  or  they  may  adjourn  the  same  to  a  future  day, 
and,  if  necessary,  may  cause  at i other  notice  to  bo  served  in  the 
manner  above  required.  But  such  adjournment  shall  not  be  for  a 
longer  period  than  twenty  days. 

Sec.  1220.     If  the   trustees  are  satisfied  from  a  personal  exam-  Trustees  deter- 
in  ation  of  the  premises,  or  from  evidence  of  witnesses,  that  such  widtlvJmid'^' 
swamp  or  marsh  lands  are  a  source  of  disease,  that  the  puhl  c  <i^p<Jj  t^'/i^t^h* 
health  will  be  promoted  by  draining  the  same,  that  such  ditch  is  sSc,  ii  i]\  a! 
necessary  for  the  proper  cultivation  of  such  lands,  that  the  perma- 
nent value  thereof  will  be  increased  thereby,  and  that  it  is  neces- 
sary, in   order  to  drain  said   lands,  that  such  ditch  should   pass 
through  the  lands  of  others,  they  shall  determine  the  direction, 
depth,  and  width  of  such  ditch,  as  near  as  may  be,  and,  if  neces- 
sary, m  ly  employ  the  county  surveyor  to  assist  them,  and  after 
such  examination,  or  hearing  such  evidence,  said  trustees   may 
order  or  refuse  the  construction  of  said  ditct).     All  the  findings 
and  doin^^  of  the  trustees  shall  be  reduced  to  writing,  and  entered 
of  record  by  the  clerk. 

Sec.  1221.     The  applicant  shall  pay  all  costs  of  the  proceedings  q^^.  ^^ 
b<5fore  the  trustees,  and  they  may  require,  before  fixing  the  Uay  of  whom  paid: 
meeting  as  above  provided,  such  applicant  to  give  bond  with  sure-  same.Ty""** 
ties,  to  be  approved  by  the  township  clerk,  conditioned  to  pay  all 
such  costs  and  expenses. 

Sec.  1222.     If  the  trustees  are  satisfied  the  ditch  will  damage  Trustees  to 
the   land  of  any  person,  other  than  the  applicant  for  the  ditch,  assess  damapps 
through  which  it  has  been  located,  they  shall  assess  the  amount  same,  giX^.*^*^ 
to  be  paid  the  owner,  and  after  paymi^nt,  or  tender  of  the  same,  to 
the  person  entitled  thereto  within  thirty  days  after  the  same  is 
assessed  or  ascertained  on  appeal  in  the  circuit  court,  or,  in  case 
no  damaires  are  assessed,  the  applicant  may  enter  upon  the  land 
throU<rh  which  the  ditch  passes,  with  the  necessary  implements  to 
accomplish  the  work. 

Sec.  1223.  The  applicant,  or  any  person  through  whose  land  Anpeai:  how 
the  ditch  is  located,  may  appeal  from  so  much  only  of  the  order  same  j  7. 
or  action  of  the  trustees  as  relates  to  the  assessment  of  damages 
to  the  circuit  court,  in  the  same  manner  as  to  bond,  the  conditions 
thereof,  notice  of  appeal,  atid  the  time  within  which  it  is  to  be 
taken,  as  is  provided  by  law  in  cases  Of  appeals  from  the  assess- 
ment of  damages  on  the  location  of  highways.  The  township 
clerk  shall  approve  the  bond  and  make  out  a  transcript  of  the  pro- 
ceedings be  lore  the  trustees  within  ten  days  after  the  bond  is 
filed  and  approved,  and  file  the  same  with  the  clerk. 

Sec.  1224.     On   the   trial  of  such   appeal,  the  person  claiming  Trial  of :  in 
damages  shall  bo  plaintiflFand  the  applicant  defendant,  and  if  the  circuit  court, 
appeal  is  taken  by  any  person  other  than  the  applicant,  judgment 
shall  bo  rendered  by  the  court  for  the  amount  found  due  such 
person  as  damages,  which  may  be   enforced  as  are  other  judg- 
ments; and  if  the  appeal  is  taken  by  the  applicant,  no  judgment 
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shall  be  rendered  for  the  amount  found  due  any  person  as  dam- 
ages, but  the  amount  thereof  shall  be  certified  to  the  township 
clerk,  and  the  same  shall  thereafter  be  regarded  as  if  the  same  had 
been  assessed  by  the  trustees  at  the  time  so  certified.  The  court 
shall  make  such  disposition  of  the  costs,  as  is  required  in  similar 
cases  in  appeals  from  the  assessment  of  damages  on  the  location 
of  highways.  But  the  payment  or  acceptance  of  the  damages 
assessed  by  the  trustees  shall  bar  the  right  to  appeal. 

Sec.  12'>16.     If  said  drain   shall   cross  a  highway,  it  shall  be 
Same  2*10?*^  bridged  or  covered  at  the  expense  of  the  applicant. 

Sec.  1226.  If  the  ditch  becomes  out  of  repair,  the  applicant,  or 
Ditch  repaired,  any  one  interested  therein,  may  make  application  in  writing  to 
Same,  1 8.  ^j^^  township  trustees  for  leave  to  repair  the  samp,  whereupon  such 
trustees  shall  make  such  orders  in  relation  thereto  as  they  di*em 
proper,  and  may  empower  such  applicant  or  other  interested  per- 
son to  enter  upon  the  land  of  another  for  the  purpose  of  repairing 
such  ditch. 

Se(3.  1227.  Any  person  who  shall  dam  up,  obstruct,  or  in  any 
way  injure  any  ditch  or  ditches  so  opened,  shall  be  liable  to  pay 
to  the  person  owning  or  possessing  the  swamp,  marsh,  or  other  low 
lands  for  the  draining  of  which  such  ditch  or  ditches  shall  have 
been  opened,  double  the  damages  that  shall  be  assessed  by  the 
jury  for  such  injury,  and  in  case  of  a  second  or  other  subsequent 
ofifense  by  the  same  person,  treble  such  damages. 


Pcnnlty  for 
olistnicting. 
Same,  g  IL 


DRAINAGE  OP  COAL  LANDS. 


How  done : 

damages 

assessed. 

10  G.  A.  eh.  91. 

11  G.  A.  ch.  06. 


Sec.  1228.  Any  person,  or  corporation,  owning  or  possessing 
any  land  underlaid  with  coal,  who  is  imable  to  mine  such  coal  by 
reason  of  the  accumulation  of  water  in  such  mine,  may  drain  the 
same  through,  over,  or  under  the  surface  of  land  belonging  to 
another  person,  and  if  such  person  or  corporation  and  the  owner 
of  the  land  cannot  agree  as  to  the  amount  of  damages  that  will  be 
sustained  by  such  owner,  the  parties  may  proceed  to  have  the 
necessary  right  of  way  condemned  and  the  damages  assessed  un- 
der the  provisions  of  chapter  four  of  this  title. 


Compensation 

for. 

10  G.  A.  ch.  87, 


DRAINAGE   OF  LEAD  MINES. 

Sec.  1229.  Any  person  or  corporation,  who,  by  machinery, 
such  as  engines  or  pumps,  or  by  making  drains  or  adit  levels,  or 
in  any  other  way,  shall  rid  any  lead  bearing  mineral  lands  or  leail 
mines  of  water,  thereby  enabling  the  miners  and  the  owners  of 
mineral  interests  in  said  lands  to  make  them  productive  and  avail- 
able for  mining  purposes,  shall  be  entitled  to  receive  one-t^nth  of 
all  the  lead  mineral  taken  from  said  lands  as  compensation  for 
said  drainage. 


The  provision  pivinpr  one-tenth  of 
the  lead  mineral  as  compensjition  in 
such  cases,  is  not  unconstitutional  as 
deprivinjT  the  owner  of  his  property 
without  due  process  of  law:    A  hern 

Sec.  1230.     The  owners  of  the  mineral  interest  in  said  lands, 
and  persons  mining  upon  and  taking  lead  mineral  from  said  lands, 


V.  Dubuque,  dx..  Mining  Co.^  48-140. 
The  constitutiona  ity  of  this  and 
the    six  followinsf  sections,  doubted: 
Code  Cotnrs'Rep. 
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shall  jointly  and  severally  set  apart  and  deliver  from  time  to  time,  Tobesetapart 
when  demanded,  the  said  one-tenth  part  of  said  mineral  taken  aUowexamina- 
from  said  lands  to  the  person  or  corporation  entitled  thereto  as  |on  of  mines. 
compensation  for  drainage.     The  owners  of  the  mineral  interest   "^^* 
in  said  lands,  shall  allow  the  party  entitled  to  such  compensation, 
and  his  agents,  at  any  and  all  times  to  descend  into  and  examine 
said  mines  and  to  enter  any  building  occupied  for  mining  pur- 
poses upon  any  of  said  lands  and  examine  and  weigh  the  mineral 
taken  therefrom. 

Sec.  1231.  Upon  the  failure  or  refusal  of  an^r  owner  of  the  Penalty, 
mineral  interest  m  said  lands,  or  of  any  person  taking  the  mineral  *"^®'^ 
therefrom,  to  comply  with  the  provisions  of  the  preceding  section, 
the  person  or  corporation  entitled  to  said  compensation  for 
drainage  may  sue  for  and  recover  the  value  of  said  mineral  in  any 
court  of  competent  jurisdiction.  And  upon  the  hearing  of  any 
such  case,  if  it  shall  appear  that  the  defendant  obstructed  the  {)lain- 
tiff  in  the  exercise  of  the  right  to  examine  the  said  mines,  and  to 
weigh  said  mineral,  or  concealed  or  secretly  carried  away  any 
mineral  taken  from  said  lands,  the  court  shall  render  judgment 
for  double  the  amount  proved  to  be  due  from  such  defendant. 

Sec.  1232.  The  person  or  corporation  entitled  to  said  drainage  Notice  to  smci- 
compensation,  may,  at  any  time,  leave  with  any  smelter  of  lead  ^^e^H?^"^* 
mifieral  in  this  state,  a  written  notice  stating  that  said  person,  or 
corporation,  claim  of  the  persons  named  in  said  notice,  tfip  amount 
to  which  said  person  or  corporation  may  be  entitled,  which  notice 
shall  have  the  effect  of  notices  in  garnishment,  and  also  authorize 
the  said  smelter  to  retain,  for  the  use  of  the  persons  entitled 
thr^reto,  the  one-tenth  part  of  the  mineral  taken  from  said 
land  and  received  from  the  person  named  in  said  notice;  the  pay- 
ment or  delivery  of  the  one- tenth  part  of  the  mineral  taken  from 
any  of  said  lands  by  any  one  of  the  persons  whose  duty  it  is  made 
hereby  to  pay  or  deliver  the  same,  shall  discharge  the  parties  liable 
jointly  with  him  except  their  liability  to  contribute  among  them- 
selves. 

Sec.  1233.  Any  person,  or  corporation,  engaged  as  aforesaid.  Right  of  way. 
in  draining  such  mines  and  lead-bearing  mineral  lands,  whenever  ^*°*®'^^' 
he  or  they  shall  deem  it  necessary  for  the  prosecution  of  their 
work,  shall  have  the  right  of  way  upon,  over,  or  under  the  surface 
of  such  mineral  lands  and  the  contiguous  and  neighboring  lands, 
for  the  purpose  of  conveying  the  water  from  said  mineral  lands  by 
troughs,  pipes,  ditches,  water  races,  or  tunnels,  and  the  right  to 
construct  and  use  shafts  and  air  holes  in  and  upon  the  same,  doing 
as  little  injury  as  possible  in  making  said  improvements. 

Sec.  1234.     If  the  said  person,  or  corporation,  engaged  in  drain-  Damages  for 
ing  as   aforesaid,  and   the    owner  of  any  land  upon  which  said  ^^^^*  i  c 
right  of  way  may  be  deemed  necessary  cannot  agree   as  to  the 
amount    of  damages   which  will  be  sustained  by  the  owner   by 
reason  thereof,  the  parties  may  proceed  to  have  the  same  assessed 
under  the  provisions  of  chapter  four  of  this  title. 

Sec.  1235.     The   foregoing   provisions  shall  not  be  construed  Consent  of 
to   require    the   owners   of  the  mineral  interest  in  any   of  said  quired!  ^^ 
lands  to  take  mineral  therefrom,  or  to  authorize  any  other  person  feame,  g?. 
to  take  the  mineral  from  said  lands  without  the  consent  of  the  said 
owners. 
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OHAPTEE  3. 

OP  WATER-POWER  IMPROVEMENTS. 

Section  1236.  There  is  granted  to  any  corporation  hereafter 
^ration^or^'  Organized  in  accordance  with  law,  for  the  purpose  of  utilizing 
Kftnized  for.  ^  and  improving  any  water-power  within  this  state,  or  in  the  streams 
u^Q.  A.  ch.  i9,  lying  upon  the  borders  thereof  the  right  to  take  and  hold  so 
mucn  real  estate  as  may  be  necessary  for  the  location,  construction, 
and  convenient  use  of  its  canals,  conduits,  mains,  and  water-ways, 
or  other  means  employed  in  the  utilization  of  such  water-power, 
and  for  the  construction  of  such  buildings  and  their  appur- 
tenances as  may  be  required  for  the  purposes  aforesaid.  Such 
corporation  may  also  take,  remove,  and  use  for  the  construction 
and  repair  of  its  said  canals,  water-ways,  buildings,  and  appurte- 
nances, any  earth,  gravel,  stone,  timber  or  other  materials,  on  or 
from  the  land  so  taken.  Compensation  shall  be  made  for  the 
lands  and  materials  so  taken  and  used  by  such  corporation,  to  the 
owner,  in  compliance  with  and  in  the  manner  provided,  in  chapter 
four  of  this  title. 

Sec.  1237.  Such  corporations  may  use,  raise,  or  lower,  any 
of^Sies^re^'^^  highway  for  the  purpose  of  having  their  said  canals,  water-ways, 
quired.  mains,  and  pipes,  pass  over,  along,  or  under  the  same;  and  in  such 

*™®'  ^  case  shall  put  such  highway,  as  soon  as  may  be,  in  good  repair 

and  condition,  for  the  safe  and  convenient  use  of  the  public.  And 
such  corporation  may  construct  and  carry  their  canals,  conduits, 
water-ways,  mains,  or  water-])ipes,  across,  over,  or  under  any  rail- 
way, canal,  stream,  or  water-course,  v  hen  it  shall  be  necessary  for 
X  the  construction  or  operation  of  the  same,  but  shall  do  so  in  such 
manner  as  not  to  impede  the  travel,  transportation,  or  navigation 
upon,  or  other  proper  use  of,  such  railway,  canal,  or  stream.  But 
the  powers  conferred  in  this  section,  can  only  be  exercised  in  cities 
and  towns  with  the  consent  and  under  the  control  of  the  city 
council  or  trustees  of  said  municipal  corporations. 

Sec.  1238.     Such   corporations  are   authorized    to   pass    over, 

Right  of  wav     occupy,  and  enjoy,  any  of  the  school,  university,  and  saline,  or 

longing  t>  pub-  Other  Jands  of  this  state,  whereof  the  fee,  or  any  use,  easement,  or 

samej  3.  servitude  therein  is  in  the  public,  making  compensation   therefor. 

But  no  more  of  such  land  shall  be  takf^n  than  is  required  for  the 

necessary  use  and  convenience  of  such  corporations. 

Sec.  1239.  Such  corporations,  in  addition  to  other  powers,  shall 
nu-^mt^d?'*"'  ^Skve  the  following:  To  borrow  money  for  the  purpose  of  con- 
baiuc,  2  4-  structing,  renewing,  or  repairing  their  works,  and  to  make,  exe- 

cute, and  deliver  contracts,  bonds,  notes,  bills,  mortgages,  deeds 
of  trust,  and  other  conveyance,  charging,  or  encumbering  their 
property,  including  all  and  singular  their  franchises,  or  any  part 
or  parcel  thereof;  to  erect  maintain,  and  operate  canals,  conduits, 
mains,  water-ways,  mills,  factori(»s,  and  other  buildings  and  ma- 
chinery, including  water-ways,  sluices,  and  conduits,  for  the  pur- 
pose of  carrying  waste  water  off  from  said  premises  to  the  stream 
from  which  the  same  was  taken,  or  other  convenient  place;  to  let, 
lease,  or  sell,  and  convey  any  portion  of  th(?ir  water  supply,  and 
any  of  the  buildings,  mills,  or  factories,  or  machinery  aforesaid,  for 
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such  sums,  prices,  rents,  tolls,  and  rates,  as  shall  be  agreed  upon 
between  the  parties;  and  to  lay  down,  maintain,  and  operate,  such 
water  mains,  conduits,  lead&,  and  service  pipes  as  shall  be  necessary 
to  supply  any  building,  village,  town,  or  city,  with  water;  and  the 
grantee  of  any  such  corporations,  or  purchaser  of  the  said  property, 
franchise,  riglits  and  privileges,  under  and  by  virtue  of  any  judicial 
sale,  shall  take  and  hold  the  same  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  the  same  were  held  and  enjoyed  by  such 
corporations. 
[The  word  **  prices  "  in  the  fourteenth  line  is  omitted  in  the  printed  code.] 

Sec.  1240.     Such  corporation  shall  take,  hold,  and  enjoy  the  Must  com- 
privilege  of  Mitilizing  and  improving   the  water  power,  and   the  S^i^a  c1)mpicte* 
rights,  powers  and  privileges  aforesaid,  which  shall  be  specifically  |\»  ^^  \^^^/' 
mentioned  and  described  in  its  articles  of  incorporation  ;    pro-  troi*t)f  corponl- 
videdj  it  shall  proceed  in  good  faith  to  make  the  improvements  samc^g*5"*'^* 
and  employ  the  powers  in  its  said  articles  of  incorporation  men- 
tioned, and  shall,  within  two  years  from  the  date  of  its  organiza- 
tion,  provide   the    necessary   capital,  complete   the   preliminary 
surveys,  and  actually  commence  the  work  of  improving  and  utiliz- 
ing the  water  power,  and  furnishing  the  supply  of  water  so  men- 
tioned in  its  articles  of  incorporation  ;   and  said  water  works  and 
canals  shall  be  completed  witnin  five   years  from  the  time  when 
said  corporation  has  been  organized  ;  and,  provided  further,  that 
the  rights,  powers,  and  privileges  conferred  by  this  chapter  shall 
be  at  all  times  subject  to  legislative  control. 


CHAPTEE  4. 

TAKING   PRIVATE   PROPERTY   FOR  WORKS   OP   INTERNAL  IMPROVE- 
MENT. 

Section  1241.  Any  railway  corporation  organized  in  this  state.  By  railway  : 
or  chartered  by  or  ortranized  under  the  laws  of  the  United  States  ^^^i^ 
or  any  state  or  territory,  may  take  and  hold,  under  the  provisions 
of  this  chapter,  so  much  real  estate  as  may  be  necessary  for  the 
location,  construction,  and  convenient  use  of  its  railway,  and  may 
also  take,  remove,  and  use  for  the  construction  and  repair  of  said 
railway  and  its  appurtenances,  any  earth,  gravel,  stone,  timber,  or 
other  materials,  on  or  from  the  land  so  taken;  the  land  so  taken 
otherwise  than  by  the  consent  of  the  owners,  shall  not  exceed  one 
hundred  feet  in  width,  except  for  wood  and  water  stations,  unless 
where  greater  width  is  necessary  for  excavation,  embankment,  or 
depositing  waste  earth. 

[As  amended  by  inserting  the  words  in  the  second  and  third   Tnes  com- 
mencing **or  chartered  by  "  and  ending  **  or  territory;"  17th  G.  A.,  ch.  126.] 


The  provisions  of  this  chapter  ap- 
ply as  well  to  railways  operated  by 
animal  power  as  to  those  operated  by 
steam:  Cifu  of  Clinton  v.  C,  dt  L, 
H.  R.  Co.,  37-61. 


The  benefit  of  these  provisions  is 
not  extended  to  foreigrn  corporations: 
Holhert  r.  S'.  L,.  K.  C.  dt  N.  R.  Co., 
45-2J.  [Decided  before  the  amend- 
ment of  the  section.] 
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The  use  for  which  the  property  is 
authorized  to  be  taken,  although  for 
private  profit,  is  a  public  one,  and 
the  taking  of  private  property  there- 
fore is  not  unconstitutional.  (Argu- 
endo): Stewart  u.  Board  of  Supervi- 
sors. 30-9. 

The  company  is  not  limited  to  fifty 
feet  on  each  side  of  its  track,  but  the 
track  may  be  located  anywhere  on 
the  one  hundred  feet:  Stark  v,  S.  C, 
db  P.  R.  Co,,  43^501. 

Timber  standing  upon  the  property 
taken  for  right  of  way,  other  than 
that  necessary  for  the  construction  of 
the  railway,  remains  the  property  of 
the  owner   of  the  land:  Preston  v. 


D.dtP.R.  Co.,  11-15. 

It  would  seem  that  the  companoT 
may  sink  wells  on  it«  right  of  way, 
for  the  purpose  of  supplying  its  en- 
gines with  water,  and  woula  not  be 
liable  in  damages  for  thus  diverting 
percolating  water  from  a  spring  upon 
the  adjoining  land  of  tne  person 
granting  the  right  of  way:  Hougan 
V.  M.  dt  St.  P.  R,  Co.y  3>-558. 

The  right  of  way  over  land  for  a 
railway,  is  an  incumbrance  for  which 
a  grantee  of  the  land  may  rK'cover  on 
a  covenant  agjiinst  incumbrances,  al- 
though he  knew  of  the  existence  of 
such  right  of  way  at  tne  time  of  pur- 
chasing: Barloivv.McKinleg,  2i'Q9. 


Seo.  1242.     It  may,  also,  take  and  hold  additional  real  estate  at 
Dams  con-        its  water-stations,  for  the  purpose  of  constructing  dams  and  form- 
Sn  waten  iSn-  i"g  reservoirs  of  water  to  supply  its  engines.     Such  real  estate 
J^^ono^ght.  shall,  if  the  owner  requests  it,  be  set  apart  in  a  square  or  rec- 
21.  *         *     *  tangular  shape,  including  all  the  overflowed  land,  by  the  commis- 
sioners as  hereafter  provided;  but  the  owner  of  the  land  shall  not 
be  deprived  of  access  to  the  water  or  the  use  thereof  in  common 
with  the  company  on  his  own  land.     And  the  dwelling-house,  out- 
house, orchards,  and  gardens  of  any  person  shall  not  be  over- 
flowed or  otherwise  injuriously  afi*ected  by  any  proceeding  under 
this  section. 

Sec.  1243.  Any  such  railway  corporation  may  lay  down  pipes 
Pipes  laid  down  through  any  land  adjoining  the  track  of  the  railway,  not  to  a 
Sir-^dimiaffer  ff^^^^  distance  than  three-fourths  of  a  mile  therefrom,  unless  by 
caused  recpv-  consent  of  the  owners  of  the  land  through  which  the  pipes  may 
pass  beyond  that  distance,  and  maintain  and  repair  such  pipes, 
and  thereby  conduct  water  for  the  supply  of  its  engines  from  any 
running  stream;  and  shall,  without  unnecessary  delay,  after  laying 
down  or  repairing  such  pipes,  cover  the  same  so  as  to  restore  the 
surface  of  the  land  through  which  they  may  pass  to  its  natural 
grade;  and  shall,  as  soon  as  practicable,  replace  any  fence  that  it 
may  be  necessary  to  open  in  laying  down  or  repairing  such  pipes; 
and  the  owner  of  the  land  through  which  the  same  may  be  laid, 
shall  have  a  right  to  use  the  land  through  which  such  pipes  pass 
in  any  manner  so  as  not  to  interfere  therewith;  said  pipes  shall 
not  be  laid  to  any  spring,  nor  be  used  so  as  to  injuriously  with- 
draw the  water  from  any  farm;  provided^  that  such  corporation 
shall  he  liable  to  the  owner  of  any  such  land  for  any  damages 
occasioned  by  laying  down,  regulating,  keeping  open,  or  repair- 
ing such  pipes,  such  damages  to  be  recoverable  from  time  to  time  as 
they  may  accrue  in  any  ordinary  action  in  any  court  of  compe- 
tent jurisdiction. 


ered  bv  suit 
fiame,! 


MANNER   OP   CONDEMNATION. 


SherifTto  sum- 
mon jury  on  de- 
mnnd  of  either 


Sec.  1244.  If  the  owner  of  any  real  estate,  necessary  to  be 
roirty*:  pn^d-  taken  for  either  of  the  purposes  mentioned  in  the  three  preceding 
|ns[s  hy.  sections,  refuse  to  grant  the  right  of  way,  or  other  necessary  interest 

12  G.  A.  ch.  117,  in  said  real  estate  required  for  such  purposes,  or,  if  the  owner  and 
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the  corporation  cannot  agree  upon  the  compensation  to  be  paid 
for  the  same,  the  sheriflf  of  the  county  in  which  said  real  estate 
may  be  situated,  shall,  upon  the  applicatiofi  of  either  party, 
appoint  six  disinterested  freeholders  of  said  county,  not  interested 
ill  a  like  question,  who  shall  inspect  said  real  estate  and  assess  the 
flamages  which  said  owner  will  sustain  by  the  appropriation  of  his 
land  for  the  use  of  said  corporation,  and  make  report  in  writing 
to  the  sheriff  of  said  county,  and  if  said  corporation  shall,  at  any 
time  before  it  enters  upon  said  real  estate  for  the  purpose  of  con- 
structing said  railway,  pay  to  said  sheriff  for  the  use  of  said  owner, 
the  sum  so  assessed  and  returned  to  him  as  aforesaid,  it  may  con- 
struct and  maintain  its  railway  over  and  across  such  premises. 

[The  word  **  three"  in  the  second  line  is  not  in  the  original.    It  is  left  as 
having  probably  been  inserted  by  the  editor.] 


The  damages  here  contemplated  are 
the  **ju^t  compensation"  provided 
for  by  Const.,  art.  I .  §  18.  Tne  own- 
er is  to  J4ave  a  fair  equivalent  in 
money  for  the  injury  dono  him  by 
the  taking  of  his  propeiiy.  It  is  the 
right  ot  way  which  is  appropriated, 
not  the  tee  m  the  land,  but  tl.e  right 
of  way  is  such  as  is  peculiar  to  a  rail- 
road, and  is  the  right  to  all  freedom 
in  locating,  constructing,  using  and 
repairing  ruch  rjad  and  its  appurte- 
nances, and  taking  and  usinar  tor  that 
purpose  only,  any  earth,  gravel,  stone, 
timber,  ^c,  on  or  from  the  land 
taken,  and  the  right  to  make  cuts, 
embankments,  &c.;  and  includes  the 
rights  incident  to  rapid  locomotion, 
as  against  the  owner  of  the  fee.  It 
spems  that  the  right  of  way  is  intend- 
ed to  be  in  perpetuity:  Httxry  p.  Z). 
<^  P.  R,  Co.,  2-288. 

The  question  as  to  the  proper 
measure  of  damages  in  such  cases 
discussed  and  the  true  measure  de- 
clared to  be  the  ditference  between 
the  market  value  of  the  land  enti^^ 
and  its  n  arket  value  after  the  right 
of  way  is  carved  out;  (following 
Safer  v  BurVinqion,  <^c..  Plank  Road 
Co,,  1-^86  ):  rhid. 

The  amount  of  damage  to  be  al- 
lowed is  what  will  compensate  plain- 
tiff for  the  appropriation  of  the  right 
of  way.  It  may  be  more  or  less  than 
the  value  of  the'propertv  taken:  Gear 
r.  C.  C.  €^2>.i?.  Co.,  89-23. 

The  damages  are  not  limited  to  the 
value  of  the  land  taken  but  include 
such  an  result  proximately  from  tue 
use  for  which  it  is  taken :  Kucheman 
V.  C.  C.  <^  Z>.  R.  Co.,  46-366,  376. 

Damage  to  other  property  of  the 
same  owner,  not  crossed  by  the  right 
of  way,  is  not  to  be  taken  into  ac- 
count: Fleming  v.  C.  D.  dt  M.  R,  R. 
Co.,  34-'^3.  But  damages  to  the  en- 
ure premises  necessarily  and  properly 
used  by  the  owner  in   his  ousmess 


should  be  estimated,  although  such 
premises  are  divided  by  a  street  or 
hitrhway :  Remcick  r.D.d-  N,  W.R.Co., 
49-6(54;  and  where  the  right  of  way 
passes  through  a  farm  the  owner  may 
show  as  damages  the  depreciation  in 
value  of  the  whole  farm,  and  is  not 
limited  to  the  damage  to  the  goveni- 
mental  subdivision  through  which  tiie 
road  runs:  Haiishorn  v.  B.  C.  R.  d^ 
N.  R.  Co.,  52-613 

Where  the  damages  to  a  lease-hold 
estate  are  to  be  assess,  d,  the  proper^ 
measure  of  damages  is  the  difference 
in  value  of  the  annual  use  of  the  prop- 
erty, before  takinar  and  after.  Ren- 
wick  V.  D.  (^  N.   W.  R.  Co.,  49-664. 

Increased  da.iger  of  loss  by  fire  is 
an  element  of  damage  for  WMich 
compensation  should  be  male:  Stnall 
V.  C.  R.  I.  (S:  P.  R.  Co,,  bJ-im,  M4. 

The  cost  of  building  additional 
fence,  and  keeping  the  same  in  re- 
pair, should  not  be  allowed  as  part 
of  the  damages:  Hennj  v.  D.  &  P. 
R.  Co.,  2-2-0^;  Kennedif  r.  D.  d;  P. 
R.  Co.,  2-521;  Hanrahan  v.  Fox,  47- 
102. 

Negligent  construction  of  the  road 
and  damages  consequent  th-^reupon, 
are  not  to  be  consi.lered  in  assess- 
ing c'amages:  King  v.  Iowa  Midland 
R.  Co.  34-458. 

The  obstruction  of  a  public  highway 
is  not  a  proper  element  of  compensa- 
tion to  the  owner  of  the  property  'Ji 
this  proceeding:  Gear  v.  C.  C.  d:  D. 
R.  Co.,  43-8:^;  Fleming  v.  C.  D.  dtM. 
R.  Co.,  34-353. 

The  method  provided  for  ascertain- 
ing and  compelling  the  payment  of 
the  damages  is  exclusive,  and  none 
other  can  be  pursued.  But  the  owner 
is  not  deprived  of  his  right  to  bring 
action  for  the  pcss3S'sion  of  his  prop- 
erty, when  taken  wi  hout  compensa- 
tion: Danieh  v.  C.  d;  N.  W.  R. 
Co.,  35-129. 
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If  the  company  enter  upon  the  land 
before  the  damages  are  paid,  they 
may  be  treated  as  trespassers.  The 
owner  is  not  compelled  to  resort  to 
an  injunction,  or  an  action  for  the 
amount:  Henry  v,  D.  o^  P.  R.  Co.f 
10-540. 

Ihe  proceedings  may  be  instituted 
by  the  land  owner  af.er  the  railway 
is  completed:  Ilibbs  v.  C.  dt  S.  W.  R. 
Co.y  39-840»  also  bv  the  railway  com- 
pany; and  in  such  case  the  proper 
measure  of  damages  is  the  value  of 
the  land  at  the  time  ot  its  appro- 


priation, with  interest  thereon  to  date 
of  judgment:  Daniels  v.  C,  L  dt  N. 
R.  Co.,  41-o2. 

The  phrase  **  owner  of  any  real  es- 
tate,'' mcludes  a  mortgagee,  and  if 
not  made  a  party  to  the  proceedings, 
he  is  not  bound  thereby:  Severin  v. 
Cole,  38-463. 

These  proceedings  are  not  appli- 
cable as  against  foreign  corporations : 
HoWert  r.  St,  L.  K.  C.  db  N.  R.  Co  . 
45-23.  (But  see  the  amendment 
made  in  §  1241  by  17th  G.  A.,  ch. 
126.) 


Sec.  1245.     The  application  to  the  sheriff  shall  be  in  writing, 
Jury  to  assess    and  the  free  holders  appointed  shall  be  the  commissioners  to  assess 
coumy-^iSSce  *^11  damages  to  the  owners  of  real  estate  in  said  county,  and  said 
Rama"^*       corporation,  or  the  owner  of  any  land  therein,  may,  at  anytime 
after  their  appointment,  have  the  damages  assessed  in  the  man- 
ner herein  prescribed  by  giving  the  other  party  five  days'  notice 
thereof  in  writing,  specifying  therein  the  day  and  hour  when  such 
commissioners  will  view  the  premises,  which  shall  be  served  in  the 
same  manner  as  original  notices. 


Where  a  mortgage  upon  the  prop- 
erty appears  of  record,  notice  must 
be  given  to  the  raortcragee.  or  he  will 
not  be    bound    by  the  proceedings: 


Serenn  r. 
Cochran  v. 
663. 


Cole,    38-463;    and  see 
Ind,  Sch.  Dist.,  drc,  50- 


Skc.  124G.  If  the  owner  of  any  lands  is  a  minor,  insane,  oi 
o\vner°'*"^"^  Other  person  under  guardianship,  the  guardiati  of  such  minor. 
R.gi3i6.  insane  or  other  person,  may,  under  the  direction  of  the  circuit 

judge,  agree  and  settle  with  said  corporation  for  all  damages  by 
reason  of  the  taking  of  such  lands  for  any  of  the  purposes  afore- 
said, and  may  give  valid  conveyances  of  such  land. 

Skc.  1247.     If  the  owner  of  buch  lands  is  a  non-resident  of  the 

Notice  to  non-  county  in  which  the  same  are  situate,  no  demand  of  the  right  of 

i3o! T.^ch!"!!*  "^^y  o^  other  purpose  for  which  such  lands  are  desired,  shall  be 

i  2 1.2, 3.    *       necessary,  except  the  publication  of  a  notice  which  may  be  in  the 

following  form : 

Notice. — For  the  appropriation  of  lands  for  railway  purposes. 
To  (here  name  each  person  whose  land  is  to  be  taken  or  affected,) 
and  all  other  persons  having  any  interest  in,  or  owning  any  of  the 
following  real  estate,  (here  describe  the  land  by  its  congressional 
numbers  in  tracts  not  exceeding  one-sixteenth  of  a  section,  or,  if 
the  land  consists  of  lots  in  a  town  or  city,  by  the  numbers  of  the 

lot  and  block.)     You  are  hereby  notified  that  the 

has  located  its  railway  over  the  above  described  real  estate,  and 
desires  the  right  of  way  over  the  same,  to  consist  of  a  strip  or 
belt  of  land  .  .  feet  in  width,  through  the  centre  of  which  the  centre 
line  of  said  railway  will  run,  together  with  such  other  land  as  may 
be  necessary  for  bermes,  waste  banks,  and  borrowing  pits,  and  for 
wood  and  watjr  stations,  (or  desires  the  same  for  the  purposes 
mentioned  in  sections  twelve  hundred  and  forty-two,  and  twelve 
hundred  and  forty-three  of  this  chapter,  as  the  case  may  be)  and 
unless  you  proceed  to  have  the  damages  to  the  same  appraised 

on  or  before day  of ,  A.  D.  18 .... ,  (which  time 

must  be  at  least  four  weeks  after  the  first  publication  of  the  notice,) 
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said  ^company  will  proceed  to  have  the  same  appraised  on  the .... 
day  of  .... ,  (which  must  be  at  least  eight  weeks  after  the  first 
publication  of  the  notice,)  at  which  time  you  can  appear  before 
the  appraisers  that  may  be  selected. 

Railway  Company. 

By attorney,  or agent. 


Where  proceedings  were  based  up- 
on the  assumption  that  the  owner 
waa  a  non-resident  and  unknowr  on 
certiarafif  held^  that  the  contrary  not 


being  made  to  appear,  the  proceed- 
ings wei-e  not  irregular:  Evirett  v, 
C.  i?.  c^  3f.  R.  R.  Co.,  28-417. 


Sec.  1248.     Said  notice  shall  be  published  in  some  newspaper  Notice  pub- 
in  the  county,  if  there  Le  one,  if  there  is*  none,  then  in  a  news-  same/g  3. 
paper  published  in  the  nearest  county  through  which  the  proposed 
railway  is  to  run,  for  at  least  eight  successive  weeks  prior  to  the 
day  fixed  for  the  appraisement  at  the  instance  of  the  corporation. 

Sec.  1249.     At  the  time  fixed  in  either  aforesaid  notices,  the  Appraisement: 
appraisement  may  be  made  and  returned  in  tracts  larger  than  returned. 
forty  acres,  and  all  the  lands  appearing  of  record  to  belong  to  one  ^^™*^'  ^  *• 
person  and  lying  in  one  tract  may  be  included  in  one  appraise- 
ment and  return,  imless  the  agent  or  attorney  of  the  corporation, 
or  the  commissioners,  has  .actual  knowledge  that  the  tract  does  not 
belong  wholly  to  the  person  in  whose  name  it  appears  of  record;  and 
in  case  of  such  knowledge,  the  appraisement  shall  be  made  of  the 
different  parcels,  as  they  are  known  to  be  owned. 

Sec.  1250.     If  it  appears  from  the  finding  of  the  commissioners  ^^^^  dwell- 
that  the  dwelling-house,  out-house,  orchard,  or  garden,  of  the  den,  or  orchard 
owner  of  any  land  taken  will  be  overflowed  or  otherwise  injuri-  5|  q^^'^  u? 
ously  affected  by  any  dam  or  reservoir  to  be  constructed  under  §  3.  ' 
section  twelve  hundred  and  forty-two  of  this  chapter,  such  dam 
shall  not  be  erected  until  the  question  of  such  overflowing  or  other 
injury  has  been  determined  upon  appeal  in  favor  of  the  corpora- 
tion. 

Sec.  1251.     In  case  of  the  death,  absence,  neglect,  or  refusal.  Talesmen, 
of  any  of  said  freeholders  to  act  as  commissioners  as  aforesaid,  the    '  ^    ^^' 
sheriff  shall  summon  other  freeholders  to  complete  the  panel. 

Sec.  1252.     The   corporation  shall   pay  all   the   costs   of    theCo8te:how 
assessment  made  by  the  commissioners,  and  those  occasioned  by  Rji  isn. 
the  appeal,  unless  on  the  trial  thereof  a  less  amount  of  damages  is  ^'^  ^-  ^  ^^'  ^^^• 
awarded  than  was  allowed  by  the  commissioners. 

to  him,  but  may  distribute  them  ac- 
cording to  the  general  rules  of  law, 
without  reference  to  this  pection: 
Jones    V,   Mahaska,  (£■€,,  Coal  Co.. 


If  on  the  trial  of  an  appeal  by  the 
land-owner,  a  less  amount  of  dam- 
ages is  given  than  was  awarded  by 
the  commissioners,  the  court  is  not 
bound  to  tax  all  the  costs  of  appeal 


Sec.  1253.     The  report  of  the  commissioners,  where  the  sam  2  Commissioners' 
has  not  been  appealed  from,  and  the  amount  of  damages  assessed  JJSDrdod"^  ^ 
and  costs  have  been  deposited  with  the  sheriff,  or,  if  an  appeal  is  i3  G.  a.  eh.  125, 
taken  and  the  amount  of  damages  assessed  on  the  trial  thereof  has 
been  paid  to  the  sheriff,  may  be  recorded  in  the  record  of  deeds 
in  the  county  where  the  land  is  situate,  and  such  record  shall  be 
presumptive  evidence  of  title  in  the  corporation  to  the  property  so 
taken,  and  shall  constitute  constructive  notice  of  the  rights  of  such 
corporation  therein. 
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The  company  cannot  be  compelled 
to  pay  the  aamatfes  assessed  and  take 
the  right  of  way,  but  may  waive  the 
rights  acquired  by  the  proceedings, 


beinff  liable,  however,  for  cost^  and 
any  damages  actually  suffered  oy  the 
land  owner:  Gear  v,  D,  dt  S.  C,  R. 
Co.,  20-623. 


APPEALS. 


if  ow  taken. 
K.  g  1317. 


Sec.  1254.  Either  party  may  appeal  from  such  assessment  of 
damages  to  the  circuit  court  within  thirty  days  after  the  assess- 
ment is  made,  by  giving  the  adverse  party,  or,  if  such  party  is  the 
corporation,  its  agent  or  attorney,  ana  the  sheriff,  notice  in  writing 
that  such  appeal  nas  been  taken;  the  sheriff  shall  thereupon  tile  a 
certified  copy  of  so  much  of  the  appraisement  as  applies  to  the 
part  appealed  from,  and  said  court  shall  thereupon  take  jurisdic- 
tion thereof  and  try  and  dispose  of  the  same  as  in  actions  by  ordi- 
nary proceedings.  The  land  owner  shall  be  plaintiff  and  the 
corporation  defendant. 


notice  of  the  assessment  bo  such 
owner:  Borland  v.  M.  d^  if.  R,  Co.^ 
8-148. 

In  the  proceedings  on  appeal  an 
offer  tp  confess  judgment  may  be 
made  with  the  consequences  provided 
in  §  2<S9:^:  Harrison  v.  Iowa  Mid- 
land R.  Co..  mS2S. 

The  company  may  dismiss  the  pro- 
ceedings at  any  time  before  judgment 
upon  payment  of  costs:  B.  rf*  M,  B. 
R.  Co.  V.  Sater,  1-421. 

It  would  seem  that  a  land  owner 
appealing  need  not  give  bond  ;  but 
even  if  that  be  necessary,  the  tailui-e 
to  give  bond  at  the  time  the  appeal 
is  taken  ought  not  to  work  th  e  dis- 
missal of  the  appeal:  Robertson  v. 
Eldora  R.  dt  C.  Co..  27-245. 

Skc.  1255.     An  appeal  shall  not  delay  the  prosecution  of  the 
Not  to  delay      work  upon  said  railway,  if  said  corporation  pays  or  deposits  with 
a^I»5t^d  is  de?*  ^^®  sheriff  the  amount  assessed  by  the  commissioners;  said  sheriff 
shall  not  pay  such  deposit  over  to  the  person  entitled  thereto  after 
the  service  of  notice  of  an  appeal,  but  shall  retain  the  same  until 
the  determination  thereof. 


On  appeal  the  question  of  damages 
is  to  be  determined  upon  its  merits, 
and  the  regularity  of  prior  proceed- 
ings, such  as  the  selection  of  com- 
missioners, etc.,  is  not  to  be  called  in 
question.  That  can  only  be  done  by 
certiorari:  M.dtM.  R.  Co.  v.  Ros- 
seau,  8-373;  and  see,  Runner  v.  Ciiff 
of  Keokuk A\-^\'^'  The  assessment 
of  damages  upon  appeal  is  to  be  made 
without  any  reference  to  that  ap- 
pealed from :  Hahn  v.  C.  0.  dt  St.  J. 
R.  Co.,  43-333. 

The  notice  of  appeal  is  presumptive 
evidence  of  an  assessment  frum  which 
an  appeal  can  be  taken:    Ibid. 

An  appeal  by  the  land  owner  from 
the  assessment  of  the  commissioner < 
cures  any  defect  in  regard  to  giving 


positt'd  with 
shoritl. 
U.  g  1317. 


The  right  of  the  owner  to  receive 
the  amount  so  deposited  is  suspended 
until  the  appeal  is  decided.  The 
property  is  not  taken,  in  an  absolute 


sense,  until  the  final  assessment  is 
paid,  and  the  section  is,  therefore, 
not  unconstitutional :  Peterson  v.  Fer- 
reby,  30-327. 


Sec.  125r».     An  acceptance  by  the  land  owner  of  the  damages 
When  barred,    awarded  by  the  commissioners  shall  bar  his  right  to  appeal. 

So  held,  before  there  was  any  such  I  r.  Byington,  14-572. 
statutory  proWsion:    M.  d>  M.  R.CoA 

Sec.  1257.  On  the  trial  of  the  appeal,  no  judgment  shall  be 
rendered  except  for  costs;  the  amount  of  damages  shall  be  ^cer- 
tained  and  entered  of  record,  and,  if  no  money  has  been  paid  or 
deposited  with  the  sheriff,  the  corporation  shall  pay  the  amount  so 
ascertained,  or  deposit  the  same  with  the  sheriff  before  entering 
upon  the  premises. 


Trial  of:  Judg- 
ment. 
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Under  the  RevisioD  (which  con- 
tained no  similar  provision),  held, 
that,  where  a  j^eneral  judgment  was 
rendered  against  the  company,  on 
appeal,  it  could  have  no  greater  effect 
than  an  assessment  of  damages  as 
contemplated  by  the  statute:  Gear  v. 


D.  dt  S.  C.  R.  Co.,  20-523. 

Interest  may  be  allowed  on  the 
damages  awaraed,  from  the  time  of 
condemnation,  provided  such  dam- 
ages are  greater  than  as  found  by  the 
sheriff 's  jury:  Hartshorn  v,  B.  C. 
R.  dt  N.  R.  Co,,  52-613. 


Sec.  1258.  If,  on  the  trial  of  the  appeal,  the  damages  awarded  Same, 
by  the  commissioners  are  increased,  the  corporation  shall  pay  or 
deposit  with  the  sheriff  the  whole  amount  of  damages  awarded 
before  entering  on,  or,  in  any  manner  whatever,  using  or  control- 
ing  the  premises.  And  said  sheriff,  upou  being  furnished  with  a 
certified  copy  of  such  assessment,  may  remove  said  corporation,  its 
agents,  servants,  or  contractors,  from  said  premises  unless  the 
amount  of  the  assessment  is  forthwith  paid  or  deposited  with  him. 


awarded,  the  company  may  be  en- 
joined Irom  further  use  of  the  prop- 
ertv  until  it  pays  such  further  sum: 
Richards  v.  D.  V,  R.  Co,,  18-259. 


Where  the  amount  of  damages 
awarded  by  the  commissioners  is 
paid  to  the  sheriff,  and  the  company 
enters  upon  the  land,  if  upon  appeal 
by  the  land-owner  a  larger  sum  is 

Sec.  1259.     If  the  amount  of  the  damages   awarded   by  the  Same. 
commissioners  is  decreased  on  the  trial  of  the  appeal,  the  amount 
assessed  on  the  trial  of  such  appeal  only  shall  be  paid  the  land 
owners. 


BIGHT   OF   WAY   FOR   CHANNELS   AND    DITCHES. 

[Eighteenth  General  Assembly,  Chapter  191.] 

Sec.  1.     In  all  cases  where  any  railroad  corporation,  organized  Railway  com- 
under  the  laws  of  this  state  or  any  other  state,  owning  or  operating  SSnlemn^nght 
a  line  of  railroad  within  this  state,  would  have  the  right  at  this  time,  of  way  for. 
by  procuring  the  right  of  way  from  the  land-owner,  to  dig  a  chan- 
nel or  cut  a  ditch  in  such  manner  as  to  change  and  straighten  the 
course  of  a  stream  too  frequently  crossed  by  its  road,  or  to  pro- 
tect the  right  of  way,  and  road-bed,  or  promote  the  safety  and  con- 
venience of  the  operation  of  the  road,  such  railroad  company  may 
condemn  the  right  of  way  as  provided  in  the  next  section. 

Sec.  2.  Any  such  railroad  corporation  desiring  the  right  of  way  Met^o^jof 
for  any  of  the  purposes  contemplated  in  the  preceding  section,  procedure, 
where  its  officers  and  the  land-owner  cannot  agree  upon  the  com- 
pensation to  be  paid  him,  or  when  he  refuses  to  grant  the  right 
of  way,  may  cause  to  be  condemned,  of  land  belonging  to  such 
person  a  strip  or  belt  of  such  reasonable  width  as  may  be  neces- 
sary for  the  channel  or  ditch  so  desired,  by  pursuing  in  all  re- 
spects, as  near  as  may  be,  and  so  far  as  applicable,  the  provisions 
of  law  for  the  condemnation  of  real  estate  for  right  of  way  for  said 
railroads,  as  provided  in  sections  twelve  hundred  and  forty-one, 
twelve  hundred  and  forty-two,  twelve  hundred  and  forty-three, 
twelve  hundred  and  forty-four,  twelve  hundred  and  forty-five, 
twelve  hundred  and  forty-six,  twelve  hundred  and  forty-seven, 
twelve  hundred  and  forty-eight,  twelve  hundred  and  forty-nine, 
twelve  hundred  and  fifty,  twelve  hundred  and  fifty-one,  twelve 
hundred  and  fifty-two  and  twelve  hundred  and  fifty-three  of  the 
code  of  1873. 
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AppeaL 


Intent  of  the 
act  declared. 


Proviso. 


Sec.  3.  Either  party  may  appeal  from  such  assessment  in  the 
manner  provided  for  appeals  from  the  assessment  of  the  sheriff's 
jury  in  tne  condemnation  of  real  estate  for  right  of  way  for  rail- 
roads, and  sections  twelve  hundred  and  fifty-four,  twelve  hundred 
and  fifty- five,  twelve  hundred  and  fifty-six,  twelve  hundred  and 
fifty-seven,  twelve  hundred  and  fifty-eio^ht,  and  twelve  hundred  and 
fifty-nine  of  the  code  shall  be  apphcable  to  such  appeal. 

Sec.  4.  The  true  intent  of  this  act  is  not  to  create  in  favor  of 
a  railroad  corporation  any  additional  right  to  divert  a  water-course 
from  its  natural  channel,  but  simply  to  give  the  right  to  condemn 
the  land  necessary  for  the  right  of  way  in  all  cases  where  by  con- 
veyances to  the  railroad  corporation  it  would  have  the  right  to  dig 
such  channels  or  ditches;  provided^  that  nothing  herein  shall  per- 
mit any  railroad  company  to  turn  the  channel  of  any  stream  off 
of  any  cultivated  or  pasture  or  meadow  lands,  when  said  stream 
only  touches  said  lands  at  one  point,  unless  it  be  by  the  consent 
of  the  owner  of  said  land. 


NON-USER. 


Sec.  1260.     In  any  case  where  .  a  railway  constructed  in  whole 
By  raUway cor-  or  in  part,  has  ceased  to  be  operated  or  used  for  more  than  five 

porationsof  r     7  i  *u  *        *.-  r  •!  l        i 

right  of  way.  years,  or  in  any  case  where  the  construction  of  a  railway  has  LecMi 
laG.  A.ch.  91,  commenced  by  any  corporation  or  person,  and  work  on  the  same 
has  ceased  and  has  not  been  in  good  faith  resumed  for  more  than 
five  years,  and  the  same  remains  unfinished,  or  where  any  portion 
of  such  railway  has  not  been  operated  for  four  years  last  past,  and 
the  rails  and  rolling  stock  have  been  wholly  removed  therefrom, 
it  shall  be  deemed  and  taken  that  the  corporation  or  person  thus 
in  default  has  abandoned  all  right  and  privilege  over  so  much  as 
remains  unfinished,  or  from  which  the  rails  and  rolling  stock  have 
been  wholly  removed,  as  aforesaid,  in  favor  of  any  other  corpora- 
tion or  person  which  may  enter  upon  such  abandoned  work,  as  pro- 
vided in  section  twelve  hundred  and  sixty-one  of  the  code  ;  pro- 
vided, however,  that  if  said  road-bed  or  right  of  way,  or  any  part 
thereof,  shall  not  be  used  or  operated  for  a  period  of  eight  years, 
or  in  any  case  where  the  construction  of  a  railway  has  been  com- 
menced by  any  corporation  or  person,  and  work  on  the  same  has 
ceased  and  has  not  been  in  good  faith  resumed  by  any  corporation 
or  person  for  a  period  of  eight  years,  the  land  and  the  title  thereto 
shall  revert  to  the  owner  of  the  section,  subdivision,  tract  or  lot 
from  which  it  was  taken  ;  and  provided,  further,  that  the  provis- 
ions of  this  act  shall  not  apply  to  any  railroad  having  a  portion  of 
its  track  laid  with  a  wooden  rail. 


[The  original,  as  amended  by  15th  G. 
gomg  substituted  ;  18th  G.  A .»  eh.  15.] 

The  easement  acquired  by  a  rail- 
road company,  is  acquired  to  public 
use,  and  is  in  the  nature  of  a  grant 
from  the  state  for  the  uses  and  pur- 
poses provided  by  law,  and  when  the 
company  fails  to  carry  out  the  pur- 
poses of  the  grant,  the  legislature 
may  transfer  the  easement  to  another 
company  upon  making  compe  isation 
to  the  former  company:  Noll  v.  D. 


A.,  ch.  65,  was  repealed  and  the  fore- 

B.  dt  M,  R.  Co.,  32-66. 

The  easement  being  acauired  by 
express  grant,  is  not  barred  by  a  fail- 
ure to  use  the  same  for  ten  years,  and 
a  possession  of  the  property,  during 
that  time,  by  the  original  owner,  in 
the  absence  of  any  act  of  his  prevent- 
ing the  use:  Ihid:  Barlow  v.  C.  R.  L 
dip.  R.  Co.,  29-276. 
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Sec.  1261.  In  every  such  case  of  abandonment,  any  other  corpo-  How  right  of 
ration  may  enter  upon  such  abandoned  work,  or  any  part  thereof,  ^ndSn^ 
and  acquire  the  right  of  way  over  the  same  and  the  right  to  any  Same,  1 2. 
unfinished  work  or  grading  found  thereon  and  the  title  thereto, 
by  proceeding  in   the  manner  provided,  and  conforming  in  all 

Earticulars  as  near  as  may  be  to  the  provisions  of  this  chapter; 
ut  parties  who  have  previously  received  compensation  in  any 
form  for  the  right  of  way  on  the  line  of  such  abandoned  railway, 
which  has  not  been  refunded  by  them,  shall  not  be  permitted  to 
recover  the  second  time,  but  the  value  of  such  road-bed  and  right 
of  way,  excluding  the  work  done  thereon,  when  taken  for  a  new 
company,  shall  be  assessed  to  the  former  company  or  its  legal 
representative. 

CEOSSINO   HIGHWAYS. 

Sec.  1262.     Any  such  corporation  may  raise  or  lower  any  turn-  ^htoMi^uty 
pike,  plank-road,  or  other  highway,  for  the  purpose  of  having  its  Sf 
railway  cross  over  or  under  the  same;  and  in  such  cases  said  corpo-  ^^^^^ 
ration  shall  put  such  highway,  as  soon   as  may  be,  in  as  good 
repair  and  condition  as  before  such  alteration  at  such  place  of 
crossing. 

[As  amended  by  subs ti Luting  "cross"  for  "pass''  in  the  third  line,  and 
addinjir  the  Itist  five  words  ;  loth  G.  A.,  ch.  47.J 


This  section,  a^  amended,  does  not 
v»arrant  the  con^^.ruclion  placed  upon 
it,  as  itorifr  »allv  stood,  uy  Milburn 
t.  City  of  Ce  hir  Rapids,  12-246,  and 
other  cases  It  cannot  now  be  con- 
strued as  authorizing?  railway  com- 
panies to  construct  and  operate  their 
railways  over  and  upon  public  high- 


ways:   Stanley  v.  City  of  Davenport, 
54-46:3. 

As  it  originally  stood,  "  ©ver''  was 
construed  to  mean**  upon,"  and  it 
was  held  to  authorize  the  construc- 
tion of  a  railway  along;  a  higrhway  or 
upon  the  streets  of  a  city.  See,  gen- 
erally, notes  to  §  464. 


Sec.  1263.     If  the   supervisor,  trustees,  city  council,  or  other  rurther  rcpaire 
person  having  jurisdiction  over  such  highway  require  further  or  J|^^^  ^Jf  ®"' 
different  repairs  or  alterations  made  thereon,  or,  if  the  same,  in  council  of 
their  opinion,  is  unsafe,  they  shall  give  notice  thereof  in  writing  ingTln^udS^ 
to  any  agent  or  officer  of  the  corporation,  and  if  the  parties  are  5^1^1322-8. 
unable  to  agree   respecting  the  same,  either  may  apply  by  peti- 
tion, setting  out  the  facts,  to  the  circuit  court,  or  judge  thereof, 
and  such  court  or  judge  shall  cause  reasonable  notice  to  be  given 
the   adverse  party  of  the  application ;  the  petition  shall  be  filed  in 
the  clerk's  office,  and  may  be  answered  as  in  other  cases.     The 
court  shall  determine  the  matter  in  a  summary  way  and  make  the 
necessary  orders  in  relation  thereto,  giving  such  corporation  a 
reasonable  time  to  comply  therewith,  and  upon  failure  to  do  so, 
said  court  may  enjoin  the  corporation  from  using  ^o  much  of  its 
road  as   interferes   with   any   such   highways,  and  the  court  may 
award  costs  in  favor  of  the  prevailing  party. 

Sec.  1264.     Every  such  corporation  when  employed  in  raising  Temporary 
or  lowering  any  highway,  or  in  making  any  other  alteration  by  2*7f224. 
means  of  which  the  same  may  be  obstructed,  shall  provide  and 
keep  in  good  order  suitable  temporary  ways  to  enable  travelers 
to  avoid  or  pass  such  obstructions. 
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Crossings  80 
constructed  as 
not  to  impede 
travel. 
R.  g  1325. 


m 


Damages. 
R.  g  13J7. 


Cattle 
R.  i  ir 


ds. 


Sec.  1265.  Any  such  corporation  may  construct  and  carry  its 
railway  across,  over,  or  under  any  railway,  canal,  or  water  course, 
when  it  may  be  necessary  in  the  construction  of  the  same;  and 
in  such  cases  said  corporation  shall  so  construct  its  crossings  as 
not  unnecessarily  to  impede  the  travel,  transportation,  or  navigation 
upon  the  railway,  canal,  or  stream  so  crossed;  said  corporation 
shall  be  liable  for  the  damages  occasioned  by  any  corporation  or 
party  injured  by  reason  of  said  crossing. 

Sec.  1266.  Every  such  corporation  shall  maintain  and  keep 
in  good  repair  all  bridges,  with  their  abutments,  which  it  may 
construct  for  the  purpose  of  enabling  its  railway  to  pass  over  or 
under  any  turnpike,  highway,  canal,  water-course,  or  other  way. 

Sec.  1^67.  Every  such  corporation  shall  be  liable  for  all 
damages  sustained  by  any  person  in  Qonsequence  of  any  neglect 
of  the  provisions  of  this  chapter. 

The  provisions  of  this  section  do 
not  extend  the  liability  of  the  corpo- 
ration to   the  acts  of  those  not  its 

Sec.  1268.  When  any  person  owns  land  on  both  sides  of  any 
railway,  the  corporation  owning  the  same,  shall,  when  requestcil 
so  to  do,  make  and  keep  in  good  repair  one  cattle  guard  and  one 
causeway  or  other  adequate  means  of  crossing  the  same,  at  such 
reasonable  place  as  may  be  designated  by  the  owner. 

The  company  is  only  liable  for  nepr- 
ligence  in  faihnjr  to  pat  up  the  bars 
at  a  private  crossing,  which  have 
been    left    down,     after 


Right  of  way 
granted  other 
works  of  hiter- 
nal  improve- 
ment. 
R.gg  1278-88. 


Cities  and 
towns. 


aerents  or  servants:    Callahan  v. 
d'  M.  R.  E.  Co.,  23-662. 


B. 


The  obligations  imposed  upon  the 
company  to  fence,  and  to  provide 
private  ci'ossings,  are  correlative,  and 
if  it  does  ejich  as  well  as  it  en n,  con- 
sistently with  the  other,  it  is  not  lia- 
ble: Henderson  r.  C.  R.  I.  dt  P.  R. 
Co^  39-220. 

The  company  need  not  provide  a 
crossing  unless  the  land  owner  re- 
quires It:    S,  C,  48-216. 

Under  Rev.,  §  1:^29,  helfl,  that  rail- 
way companies  had  a  right  to  con- 
struct fences  at  private  crossings,  but 
must  provide  tho  same  with  gati^s: 
McKinlcy  v,  C.  R.  L  dt  P.  R.  Co  , 
47-76,  1^. 

What  is  a  sufficient  causeway  or 
crossing:  See  Gray  v,  B.  <Jt,  M.  R. 
/?.  Co.,  37-119. 


acquiring 
knowledge  of  their  condition,  or  in 
not  ascertaining  their  condition,  and 
:he  burden  of  proving  such  negli- 
gence is  upon  the  plaintiff:  Pern/  r. 
D  S.  W.  R  Co.,  36-102.  The  fact 
that  the  bars  are  left  down  by  the 
land  owner,  will  not  as  to  third  per- 
sons discharge  the  company  of  i*s 
(obligation  to  keep  them  closed :  Bart- 
liU  r.  D.  dt  S.  C.  R.  Co,  20-lHS;  I  i.t 
the  land  owner  could  not  recover  for 
injuries  resulting  th<*refiom,  and 
might  be  liable  to  a  third  person  in- 
jured bv  such  bars  being  open:  Rus- 
sell V.  ilanley,  20-219. 


Sec.  1269.  When  any  corporation  or  person  desires  to  con- 
struct a  canal,  turnpike,  graded,  macadamized,  or  plank  road,  or  a 
bridge,  as  a  work  of  public  utility,  although  for  private  profit,  such 
corporation  or  person  may  take  such  private  property  as  may  be 
deemed  necessary  for  right  of  way,  not  exceeding  one  hundred 
feet  in  width,  by  pursuing  the  course  prescribed  in  this  chapter, 
all  the  provisions  of  which  are  made  applicable  in  similar  cases. 

Sec.  1270.  Cities  and  incorporated  towns  may  exercise  the 
powers  herein  conferred  for  the  purpose  of  taking  private  prop- 
erty for  streets,  alleys,  and  market-house  sites. 
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BTATE  MAY  CONDEMN. 

Sec.  1271.     Whenever  in  the  opinion  of  the  governor,  the  pub-  How  done, 
lie  interest  requires  the  taking  of  any  real  estate  for  the  making  purp^^ 
or  construction  of  any  drains,  sewers,  yards,  walls,  buildings,  or  [j^'ji*^^*  ^^' 
other  improvements  or  conveniences  for  the  use  or  benefit  of  the 
penitentiaries,  hospitals  for  the  insane,  or  any  other  institution  of 
the  state,  upon  or  across  lands  being  private  propert}',  the  same 
proceedings  may  bo  had  in  the  name  of  the  state  as  provided  in 
this  chapter,  and  for  that  purpose  the  state  shall  be  considered  a 
person,  and  the  proceedings  shall   be  conducted  by  the  district 
attorney  of  the  district  in  which  the  land  is  situated,  whenever 
directed  by  the  governor,  or  the  governor  may  appoint  some  other 
person  for  that  purpose. 

[A  sobstitate  for  the  original  sectioD,  16th  G.  A.,  ch.  75.] 

Sec.  1272.     Whenever  the  amount  of  the  damages  contempla-  P*"^*^*'';^  ^ 
ted  in  the  preceding  section  is  finally  determined,  the  sheriff  or  and  jmid. 
clerk,  as  the  case  may  be,  shall  certify  the  amount  thereof  to  the  Same,  g  4. 
governor,  who  shall,  by  an   order   indorsed  thereon,  direct   the 
payment  of  the  same,  and  the  auditor  of  state   shall  issue  a  war- 
rant on  the  treasury  for  the  amount,  which  shall  be  paid  with  any 
money  not  otherwise  appropriated.     When  the  money  is  paid  to 
the  sheriff  or  person  entitled  thereto,  the  state,  through  its  proper 
agent  or  officer,  may  enter  on  the  premises   and  construct  the 
desired  work. 

STREET  BAILWAY8   OVEE   HIGHWAYS. 

[Eighteenth  General  Aflsembly,  Chapter  32.] 

Sec.  1.  Any  street  railway  company  now  or  hereafter  organ-  jWghtofway 
ized  under  the  laws  of  this  stat'3  to  operate  a  street  railway  in 
any  city  or  incorporated  town  in  this  state,  for  the  purpose  of  ex- 
tending its  railway  beyond  the  limits  of  such  city  or  town,  may 
locate,  build  and  operate,  either  by  animal  or  motor  power,  its  road 
over  and  along  any  portion  of  a  highway  which  is  of  a  width  of  one 
hundred  feet  or  more.  In  such  cases  said  company  as  soon  as 
practicable  shall  put  said  highway  in  as  good  repair  and  condition 
as  the  same  was  before  its  use  for  the  purpose  herein  contemplated, 
and  boards  of  supervisors  are  hereby  authorized  to  accept  for 
highway  purposes  under  this  act  conveyances  of  land  adjoining 
any  highway  or  part  thereof  sufficient  to  increase  said  highway  to 
the  width  of  one  hundred  feet.  ' 

Sec.  2.  Unless  the  owners  of  the  land  abutting  each  site  [side]  g^^ag^'^*^° 
of  said  highway  shall  consent  to  its  use  as  contemplated  in  section 
one  said  railway  company  shall  pay  all  damages  sustained  by 
such  land-owners  by  reason  of  building  said  road,  which  damages 
shall  be  ascertained  and  paid  in  the  same  manner  as  provided  for 
taking  private  property  for  works  of  internal  improvement.  Said 
company  shall  also  be  liable  for  all  damages  sustained  by  any  one, 
resulting  from  the  carelessness  of  its  officers,  agents,  or  servants, 
in  the  construction  or  operation  of  its  railway. 
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TAKING  PRIVATE   PROPERTY. 


[Title  X. 


XSTABUSHMENT  OF  PUBLIC  WATS  TO  MINXS  AKD  STONE  QUARRIES. 


Quany  or 
mine  owners 
may  have 
public  way  es- 
tablished. 


Same  to  be 
fenced. 


Proceedings  to 
condemn  right 
of  way. 


Sheriff  to  ai>- 
point  apprais- 
ers. 


Their  report 


Payment  of 
award. 


Provisions  in 
code:  H  1245— 
1268  applied  to 
this  act 


No  title  con- 
lerred  by  pro- 
ceedings. 


Person  con- 
demning may 
establish  rail- 
way. 


[Fifteenth  Grcneral  Assembly,  Chapter  34.] 

Sec.  1.  Any  person,  copartnership,  joint-stock  association,  or 
corporation,  owning,  leasiug,  or  possessing  any  lands  having 
thereon  or  thereimoer  any  coal,  stone,  lead,  or  other  mineral,  may 
have  established  over  the  land  of  another  a  public  way  from  any 
stone-quarry,  coal,  lead  or  other  mine,  to  any  railway  or  highway^ 
not  exceeding  (except  by  the  consent  of  the  owner  of  the  land  to 
be  taken)  fifty  feet  in  width.  When  said  road  shall  be  constructed, 
it  shall,  when  passing  through  enclosed  lands,  be  fenced  on  both 
sides  by  the  person  or  corporations  causing  said  road  to  be  estab- 
lished. 

Sec.  2.  If  the  owner  of  any  real  estate,  necessary  to  be  taken 
for  the  purposes  mentioned  in  this  act,  refuse  to  grant  the  right 
of  way,  or  if  such  owner  and  the  person,  partnersnip,  joint-stock 
association,  or  corporation  seeking  to  have  such  way  established, 
cannot  agree  upon  the  compensation  to  be  paid  for  the  same,  the 
sheriff  of  the  county  in  which  said  real  estate  may  be  situated 
shall,  upon  the  application  of  either  party,  appoint  six  disinter- 
ested freeholders  of  the  county,  not  interested  in  a  like  question, 
who  shall  inspect  said  real  estate,  and  assess  the  damage  which 
said  owner  will  sustain  by  the  appropriation  of  said  land  for  such 
public  way,  and  make  and  report  in  writing  to  the  sheriff  of  said 
county,  and  if  the  applicant  for  such  public  way  shall  at  any  time 
before  entering  upon  said  real  estate^  for  the  purpose  of  construct- 
ing such  way,  pay  to  said  sheriff*,  for  the  use  of  said  owner,  the 
sum  so  assessed  and  returned  to  him,  as  aforesaid,  said  highway 
may  be  at  once  constru[ct]ed  and  maintained  over  and  across  said 
premises. 

Skc.  3.  In  proceeding  under  this  act^  the  application  to  the 
sheriff,  the  duty  of  commissioners,  the  time  and  manner  of  assess- 
ing the  damages,  the  giving  of  notice  thereof  to  residents  and  non- 
residents, the  power  of  guardians  to  settle  and  convey,  the 
making  and  returning  of  appraisement,  the  selection  of  talesmen, 
the  payment  of  the  costs  of  assessment,  the  report  of  the  commis- 
sioners, the  recording  thereof,  the  right  of  appeal,  the  proceedings 
relating  thereto,  the  result  of  non-user,  the  rights  and  duties  as  to 
other  highways,  are  and  shall  be  the  same  as  provided  in  the  sec- 
tions of  the  code  numbered  twelve  hundred  and  forty-five  to  and 
including  twelve  hundred  and  sixty-eight,  and  the  provisions  of 
all  of  said  sections,  so  far  as  applicable,  are  declared  to  be  a  part 
of  this  act,  except  that  the  report  of  the  commissioners,  and  record 
thereof,  shall  confer  no  title  to  the  applicant  for  the  land  taken 
for  the  highway,  but  shall  be  presumptive  evidence  of  the  establish- 
ment of  such  way. 

Sec.  4.  Any  owner,  lessee,  or  possessor  of  lands  havinir  coal, 
stone,  lead,  or  other  mineral  therecta,  who  has  paid  the  damages 
assessed  for  highways  established  under  this  act^  may  construct, 
use,  and  maintain  a  railway  on  such  way,  for  the  purpose  of  reach- 
ing and  operating  any  quarry  or  mine  on  such  land  and  of  trans- 
porting the  products  thereof  to  market.  In  the  giving  of  the 
notices  required  by  this  act,  the  applicant  shall  state  whether  a 
railway  is  to  be  constructed  and  mainta  ned  on  the  way  sought  to 
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be  established  ;  and  if  it  be  so  stated  the  jury  shall  consider  that  ^j^^^f**®**  ^° 
fact  in  the  assessment  of  damages. 

No  authority  Lb  ^ven  by  this  act  the  establishment  o^  private  ways 
to  construct  a  private  way.  The  was  held  unconstitutional,  butt  held 
way.   when  condemned,  is  to  be  a    arguendo,  that  to  afford  an  outlet  to  a 

citizen,  or  access  to  mineral  wealth, 
a  public  way  might  properly  be 
establishi^d:  Bankhead  v.  Brown, 
26-540. 


public  one,  and  the  act  is  therefore 
not  invalid:    Jones  v.  Mahaeka^  dtc.y 
Coal  Co,,  47-35. 
11 G.  A.,  ch.  127,  which  provided  for 


BIGHTS  OF  BIPABIAN   0WKBB8. 

[Fifteenth  General  Assembly,  Chapter  35.] 
SEa  1.     All  owners  and  lessees  of  lands,  or  lots,  situate  upon  LAnd-ownen 
the  Iowa  banks  of  the  Mississippi  and  Missouri  rivers,  upon  which  "P^"  *^*^  •^f''*- 
property  there  is  now,  or  may  hereafter  be,  carried  on  any  busi-  Missouri  may 
ness  which  is  in  any  way  connected  with  the  navigation  of  said  cITl^.  tlwmis. 
rivers,  or  to  which  the  said  navigation  is  a  proper  or  convenient  «tc.,  when, 
adjunct,  are  hereby  authorized  to  construct  and  maintain,  in  front 
of  their  said  property,  piers,  cribs,  booms,  and  other  proper  and 
convenient  erect  ons  and  devices  for  the  use  of  their  respective 
pursuits  and  the  protection  and  harbor  of  rafts,  logs,  floats,  and 
other  water-cralts;  providedy  that  the  same  present  no  material  proviso:  not 

or  unreasonable  obstruction  to  the  naviiration  of  the  stream,  or  to  ^  obstnitt 
.     .,  /•!•••  .L  °  imvigation. 

a  similar  use  of  adjoining  property. 

Sec.  2.     It  shall  not  be  lawful  for  any  person  or  corporation  to  owners  to 

construct  or  operate  any  railroad  or  other  obstruction  between  such  receive  com- 

lots  or  lands  and  either  of  said  rivers,  or  upon  the  shore  or  margin  roi^road'right 

thereof,  unless  the  injury  and  damage  to  such  owners  occasioned  of  way. 

thereby  shall  be  first  ascertained  and  compensated  in  the  manner 

provided  by  chapter  4,  title  10  of  the  code. 


Whether  §  1  is  in  conflict  with  act  of 
congress  (U.  S.  Rev.  Jitat.  §  5254)  re- 
lating to  the  construction  of  cribs, 
pien*,  etc.,  on  the  Mississippi  river, 
qtioere.  But  if  it  is.  the  second  sec- 
tion is  not  thereby  rendered  void.  If 
a  liparian  owni^r  is  engaged  in  busi- 
ness connected  with  the  navigation 
oi  the  river,  it  is  not  essential  to  his 


right  to  recover,  under  this  section, 
that  he  should  have  erected  a  crib  or 
pipr  in  front  of  his  property.  The 
rule  recognized  in  Tomhn  v.  D.  B, 
dr  M.  R.  Co.,  32-106,  is  no  longer  ap- 
plicable, Rev.  §  1328  being  now  re- 
pealed: Renwick  v,  D,  dt  N.  W.  R. 
Co.,  49-664. 


CHAPTER  5. 


OP   RAILWAYS. 


ORGANIZATION. 


Section  1273.     Any  corporation  organized  under  the  laws  of  Change  of  cor- 
this  state  for  the  purpose  of  constructing  and  operating  a  railway,  ESw  madTana 
may,  with  the  assent  of  two-thirds  of  all  the  stockholders  in  inter-  iqq^^'^^  44 
est,  change  the  corporate  name  thereof.     But  no  change  in  the  22  3,4. 
nam3  of  any  such  corporation  shall  be  deemed  complete  until  th^ 
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president  and  secretary  thereof  shall  file  in  the  office  of  the  secre- 
tary of  state,  a  statement,  under  oath,  showing  the  assent  of  the 
stockholders  to  such  change,  and  the  new  name  adopted,  and  a 
certified  copy  of  the  proceedings  had  by  the  corporation  and 
stockholders  in  relation  thereto  a^  the  same  appears  iu  the  records 
thereof;  from  the  time  of  such  filing,  the  corporation  by  its  new 
name  shall  be  entitled  to  all  the  rights,  powers,  and  iranchises 
that  it  possessed  under  the  old  name,  and  by  the  new  name  shail 
be  liable  upon  all  contracts  and  obligations  of  every  kind  and 
description  entered  into  by  or  binding  upon  such  corporation  by  or 
under  its  old  name  to  the  same  extent  and  manner  as  if  no  change 
in  the  name  of  Such  corporation  had  been  made. 

Sec.  1274.     The  secretary  of  state  shall  immediately  record  in 
Record  made    the  proper  book  in  his  office  the  matters  filed  under  the  precedin^r 
stLve!^'^^^^  °  section,  and  make  intelligible  references  to  the  record  of  the  arti- 
cles of  incorporation  as  originally  recorded. 

Sec.  1275.     Any  such  corporation  may  join,  intersect,  and  unite 

Mny  intersect,    its  railway  with  the  railway  of  any  other  corporation  at  such  point 

and'comoii-      o"  ^^e  boundary  line  of  this  state  as  may  be  agreed  upon  by  such 

^ate  corporations.     And  with  the  assent  of  ihree-fourths  in  interest  of 

all  the  stockholders,  may,  by  purchase  or  sale,  or  otherwise,  merge 

and  consolidate  the  stock,  property,  franchis.  s,  and  liabilities  of 

such  corporations,  making  the  same  one  joint  stock  corporation 

upon  such  terms  as  may  be  agreed  upon  not  in  conflict  with  the 

laws  of  this  state. 

Sec.  1276.     Any  such  corporation  which  has  or  may  construct 
May  connect      its  railway  SO  as  to  meet  or  connt^ct  with  any  other  railway  in  an 
fractawUh^ef-  adjoining  state  at  the  boundary  line  of  this  state,  shall  have  power 
crence  thereto,  to  make  such   contracts  and  agreements   with  the   corporations 
^  controlling  such  railways  in  an  adjoining  state,  for  the  transpor- 

tation of  freight  and  passengers,  or  for  the  use  of  its  railway 
by  such  foreign  corporation,  as  the  board  of  directors  may  see 
proper. 

Sec.  1277.  Any  such  corporation  organized  for  the  purpose  of 
Extension  of  constructing  a  railway  from  a  point  within  the  state  may  construct 
imoother  or  extend  the  same  into  or  through  any  other  state  under  such 
E.gi333.  regulations  as  may  be  prescribed  by  the  laws  of  such  state;  and 

the  rights  and  privileges  of  such  corporation  over  said  extension 
in  the  construction  and  use  thereof,  and  in  controlling  and  apply- 
ing the  assets,  shall  be  the  same  as  if  its  railway  was  constructed 
wholly  within  this  state. 

Sec.  1278.  AH  the  duties  and  liabilities  imposed  upon  corpo- 
Duties  and  lla-  rations  oWning  or  operating  railways  by  this  chapter,  shall  apply 
biiitiesappiyto  to  all  lessees  or  other  persons  owninor  or  operating  such  railways 
i^G.  A.  ch.  79;  as  fully  as  if  they  were  expressly  named  herein,  and  any  action 
cU-:72.  gi.  which  might  be  brought,  or  penalty  enforced,  against  any  such 
corporation  by  virtue  of  any  provision  of  this  chapter,  may  be 
brought  or  enforced  against  such  lessees  or  other  persons. 

Where  the  owner  and  a  lessee  each 
runs  trains  over  the  road,  each  is  lia- 
ble lor  stock  injured  by  its  own  trains 
by  reason  of  the  failuie  to  fence: 
Stephens  v.  D.  dt  St.  F.  R.  Co,,  o6- 

The  remedy  here  priven  asrainsttho 
lessee  is  merely  cumulative,  and  the 


The  obligation  to  fence,  as  provided 
in  §  1289,  resU  upon  the  lessee  as 
much  as  upon  the  lessor,  and  that 
eection  applies  to  damaj^es  done  by 
the  trains  of  lessee,  although  as  be- 
tween ic  and  the  lessor,  ihe  duty  of 
fencing  rests  upon  the  latter:  Clary 
V.  Iowa  Midland  R.  Co.,  37-344. 
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riprht  of  action  against  the  company  \v.B<itS.  W,  R.  Co.,  42-546. 
owning  the  road  still  exists:    Bower  \ 

Sec.  1279.     The  oflBces  of  secretary  and  treasurer,  or  assistant  officers  of  to 
treasurer  and  general  superintendent,  of  every  railway  corporation  ^{^fo^^** 
organized  under  the  laws  of  this  state,  shall  be  kept  where  the  books:  transfer 
principal  place  of  business  of  such  corporation  is  to  be,  in  which  9  (fxl^ch.  159 
offices  the  original  record,  stock,  and  transfer  books,  and  all  the  22 i  6. 
original  papers  and  vouchers  of  such  corporation  shall  be  kept; 
and  such  treasurer  or  assistant  treasurer  shall  keep  a  record  of 
the  financial  condition  of  the  corporation  which  may  be  inspected 
at  all  reasonable  hoiirs  by  any  stockholder,  or  any  committee  ap- 
pointed by  the  general  assembly.     Such  corporation  may  keep 
in  any  other  state  a  transfer  office,  in  which  may  be  kept  a  dupli- 
cate transfer  book;  but  no  transfer  of  shares  of  stock  shall  be 
legal  or  binding  until  the  same  is  entered  in  the  transfer  book 
kept  in  this  state.     The  secretary  and  treasurer,  or  assistant  treas- 
urer and  general  superintendent  aforesaid  shall  reside  in  this 
state. 

Sec.  1280.     Every  such  corporation  shall,  annually,  under  the  Annual  report 
oath  of  the  president,  in  the  month  of  January,  make  a  full  report  S^^J^^^aU 
of  the  condition  of  its  affairs  to  the  secretary  of  state,  and  shall  assembly. 
have  the  same  published  in  some  newspaper  printed  in  the  place  ^*""®'  ^  ^ 
of  its  general  business  office,  showing  the  amount  of  the  capital 
stock  ot  such  corporation,  and  the  amount  paid  thereon,  the  amount 
of  bonds  issued,  and  how  secured,  and  all  other  indebtedness; 
the  length  of  such  railway  when   completed,  and  how  much  is 
built  and  in  use;  the  number  of  acres  of  land  donated  or  granted 
to  them,  by  whom  and  what  disposition  has  been  made  of  said 
grants  or  donations,   the   gross   amount  of  receipts  and  how  dis- 
bursed, the  net  amount  of  profit  and  the   dividends  made,   with 
such  other  facts  as  may  be  necessary  to  a  full  statement  of  the 
affairs  and   condition  of  such   corporation,  and  the   secretary  of 
state  shall  present  the  said  report  to  the  general  assembly. 

Sec.  1281.     In   case   any    such   corporation   shall   neglect  to  District  or  cir- 
make  such  report  as  required  in  the  preceding  section,  any  stock-  by  order  eom?^ 
holder  may  file  his  petition  in  the   district  or   circuit  court  in  the  pel  report  to 
county  where  the  principal  business  office  is  kept,   stating  that  s^mej'4. 
said  report  has  not  been  made,  and  praying  that  an  order  may 
issue  against  the  corporation  commanding  it  to  make  said  report; 
said  petition,  shall  be  under  oath  and  tiled  at  least  ten  days  before 
the  next  term  of  the  district  or  circuit  court  in  said  county,  and 
notice  thereof  shall  be  given  such  corporation  for  the  same  length 
of  time,  and  in  the  same  manner  as  is  now  required  to  be  given 
in  other  suits  in  the  district  or  circuit  court,  and  upon  the  filing 
of  such  petition,  the  clerk  shall  issue  such  order  and  make  the 
same  returnable  at  the  next  term  of  the  district  or  circuit  court  in  % 

said  county,  and  costs  shall  be  recoverable  by  either  party  as  in 
ordinary  actions. 

Sec.  1282.     If  it  appears  such  report  has  not  been  filed,  the  Same :  cxnmi- 
court  shall,  during  the  term,  appoint  three  disinterested  and  cpm-  ^ame^^b!'^^^'^' 
petent  persons  near  the  place  of  the  general  business  office  of 
the  corporation  as  an  investigating  committee,  who  shall  examine 
into  its  affairs  and  report  at  as  early  a  day  as  practicable  its  con- 
dition, in  manner  and  form  as  prescribed  in  section  twelve  hun- 
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dred  and  eighty  of  this  chapter;  one  copy  of  said  report  to  be 
filed  in  the  office  of  the  clerk  of  the  district  court  of  the  county' 
wh^re  the  proceedings  are  had,  and  one  copy  to  be  filed  in  the 
office  of  the  secretary  of  state.  The  compensation  for  the 
services  of  such  committee  shall  be  paid  by  the  corporation  thus 
investigated,  but  it  shall  not  exceed  three  dollars  per  day  and 
mileage  at  the  rate  of  ten  cents  per  mile,  counting  one  way. 

OF   STOCK  AND   DEBTS. 

Sec.  1283.  Any  such  corporation  shall  have  power  to  issue  its 
Mayisroe  bonds  for  the  construction  and  equipment  of  its  railway,  in  sums 
money,  and  not  less  than  fifty  dollars,  payable  to  bearer  or  otherwise,  and 
g^es."*  "^^^'^  bearing  interest  at  a  rate  not  exceeding  ten  per  cent,  per  annum, 
rVI  1339.  and  make  the  same  convertible  into  stock,  and  may  sell  the  same 

10  .  c  .20.  at  such  rates  or  prices  as  is  deemed  proper;  if  such  bonds  are 
sold  below  the  par  value  thereof,  they  shall,  nevertheless,  be  valid 
and  binding,  and  no  plea  of  usury  shall  be  allowed  such  corpora- 
tion in  any  action  or  proceeding  brought  to  enforce  the  collection 
of  said  bonds;  such  corporation  may  also  secure  the  payment  of 
said  bonds  by  executing  mortgages  or  deeds  of  trust  of  the 
whole  or  any  part  of  its  property  and  franchises. 

Sec.  1284.  Said  mortgages  or  deeds  of  trust,  may,  by  their 
Mortgages  may  terms,  include  and  cover,  not  only  the  property  of  the  corporation 
quired  propi^  making  them  at  the  time  of  their  date,  but  property  both  real  and 
erty..  personal  which  may  thereafter  be  acquired,  and  shall  be  as  valid 

and  effectual  for  that  purpose,  as  if  the  property  were  in  posses- 
sion at  the  time  of  the  execution  thereof. 

Sec.  1285.  Said  mortgages  or  deeds  of  trust  shall  be  executed 
^**^*d^°^d*'  ^^  ^^^^  manner  as  the  articles  of  incorporation  or  by-laws  of  the 
effect  o£'  corporation  may  provide,  and  shall  be  recorded  in  the  office  of 

K.  1 1341.  ^jj^  recorder  of  each  county  through  which  the  railway  of  the  cor- 

poration may  run,  or  in  which  any  property  mortgaged  or  conveyed 
by  such  deeds  of  trust  may  be  situated,  and  shall  be  notice  to  all 
the  world  of  the  rights  of  all  parties  under  the  same,  and  for  this 
purpose,  and  to  secure  the  rights  of  mortgagees  or  parties  inter- 
ested under  deeds  of  trust  so  executed  and  recorded,  the  rolling 
stock  and  personal  property  of  the  company  properly  belonging 
to  the  road  and  appertaining  thereto,  shall  be  deemed  a  part  of 
the  road,  and  said  mortgages  and  deeds  so  recorded,  shall  have 
the  same  effect  both  as  to  notice  and  otherwise,  as  to  the  porsonal, 
as  to  real  estate  covered  by  them. 

Sec.  1286.     Any  such  corporation,  with  the  assent  of  two-thirds 

May  Issue  pre-  of  all  the   Stockholders    in  interest,  may  issue  in   payment  of 

10^!  A^'ch!^44,   debts,  preferred  stock,  not  exceeding  ten  thousand  dollars  for  each 

iiG  A  eh.  102.  ^^^^^  ^^  railway  constructed,   which  stock  shall  be  entitled  to  such 

dividends  as  the  directors  of  the  coqDoration  may  determine,  not 

exceeding  eight  per  cent,  per  annum,  if  the  same  is  earned  in  any 

one  year  after  payment  of  all  interest  on  the  bonds  of  the  corpora- 

tioa  before  any  dividend  is  made  to  the  common  stock. 

[Fifteenth  General  Assembly,  Chapter  20.] 
Any  railway  corporation  which  has  no  surplus,  after  paying  its 
running  expenses,  with  which  to  pay  the  interest  on  its  bonded 
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indebtedness,  with  the  assent  of  its  bondholders,  in  addition  to  the 
riffht  conferred  by  section  one  thousand  two  hundred  and  eiffhty-six 
of  the  code,  may,  with  the  assent  of  two-thirds  of  its  stockholders, 
issue  its  preferred  stock,  at  par,  to  an  amount  equal  to  and  not  ex- 
ceeding its  bonded  indebtedness,  in  exchange  for  its  said  bonded  in- 
debtedness. The  said  stock  shall  be  entitled  to  such  dividends 
from  its  net  profits  as  the  directors  of  the  corporation  may  de- 
termine, not  exceeding  eight  per  cent,  per  annum,  if  the  same  is 
earned  in  any  one  year,  after  payment  of  all  interest  on  the  in- 
debtedness of  the  corporation,  before  any  dividend  is  made  to 
the  common  stock. 

Sec.  1287.  Such  preferred  stock,  and  any  income  or  mortgaoje 
bond  of  the  corporation,  shall,  at  the  option  of  the  holder,  be  con- 
vertible into  common  stock  in  such  manner  and  on  such  terms  as 
the  board  of  directors  thereof  may  prescribe  ;  but  the  aggregate 
amount  of  the  common  and  preferred  stock  shall  not  exceed  the 
total  amount  of  stock  which  the  corporation  may  be  by  law,  or  the 
articles  of  incorporation  thereof,  authorized  to  issue. 


Railway  cor- 
pomtions  may 
issue  pre  furred 
stot'k  to  piiy 
bouJed  debt. 


Mortprnpres  and 

preferred  stock 

convertible 

into  common 

stock. 

10  G.  A.  ch.  44, 

2  2. 


OP  THE  TRACK. 

Sec.  1288.     Every  corporation  constructing  or  operating  a  rail-  crossi^ngs/ 
way,  shall  make  proper  cattle  guards  where  the  same  enters  or  2|^*"- p®"' 
leaves  any  improved  or  fenced  land,  and  construct  at  all  |X)ints  R- ^  issi. 
where  such  railway  crosses  any  public  highway,  good,  sufficient,  g  j  3, 4,5^ 
and  safe  crossings  and  cattle  guards,  and  erect  at  such  points  at  a 
sufficient  elevation  from  such  highway  to  admit  of  free  passage  of 
vehicles  of  every  kind,  a  sign,  with  laro^e  and  distinct  letters  placed 
thereon,  to  give  notice  of  the  proximity  of  the  railway  aiui  warn 
persons  of  the  necessity  of  looking  out  for  the  cars;  and  any  rail- 
way company  neglecting  or  refusing  to  comply  with  the  provisions 
of  tliis  section,  shall  be  liable  for  all  damages  sustained  by  reason 
of  such  noglect  and  refusal,  and  in  order  for  the  injured  party  to 
recover,  it  shall  only  be  necessary  for  him  to  prove  such  neglect 
or  refusal. 

Cattle  griiards  are  to  he  constructed 
not  only  where  the  track  goe.s  throuK"h 
outside  fences  but  also  at  division 
fences:    Smith  v.  C.  C.  €t  D.  R.  Co., 

Where  the  track  passes  through 
the  lands  of  two  owners,  fenced 
in  common,  and  subsequently  a  divis- 
ion fence  is.  constructed,  it  is  the 
duty  of  the  company  upon  notice  to 

f)ut  in  a  cattle  guard,  and  it  will  be 
iable  ior  the  value  of  crops  destroyed 
by  reason  of  the  failure  to  do  so: 
Donald  V,  St.  L.,  K.  C.  d:  N,  R,  Co., 
44-157. 

It  is  the  duty  of  the  company  to 
repair  croapings  and  keep  them  in  a 
safe  condition :  Farley  v.  C.  R.  I.  dt 
P.  R.  Co.,  42-2:34. 

There  is  nothing  in  this  section  re- 
quiring a  company  to  make  cattle 
guards  at  a  prwate  crossing:    Batt- 


let  V,  D.  <&S.  C.  R.  Co.,  20-183. 
(But  see  §  1268). 

The  provision  as  to  signs  at  cross- 
ings only  renders  the  company 
liable  for  damaores  sustained  by 
reason  of  the  failure  to  erect  such 
sipn:  Lang  r.  Holiday  Creek  i?., 
dtc,  Co.,  49-469. 

The  failure  to  erect  a  sign  renders 
the  compiiny  absolutely  liable  in  a 
case  wherein  it  is  shown  that  a  per- 
son was  injured  at  a  crossing.  Evi- 
dence of  the  iiyury  and  of  the  com- 
pany's neglect  to  erect  the  si^  es- 
tiiblisbes  its  liability,  and  it  is  not 
necessary  for  plaintiff  to  show  his 
own  care.  (Dictum):  Payne  v.  C.  R, 
L  ift  P.  R.  Co.,  44-236. 

Under  Rev.  g  1331,  which  did  not 
contain  the  words  at  the  end  of  the  sec- 
tion, following  ** refusal,"  held,  that 
proof  of  failure  to  erect  a  sign  estab- 


Digitized  by 


Google 


350 


BAILWAYS. 


[Title  X 


lished  neprligrence  on  the  port  of  the 
company,  but  did  not  relieve  plaintiff 
of  the  necessity,  of  showing  that  his 
own  negligence  did  not  contribute  to 


the  injury:  Dodge  v.  B.  C.  Ji.  d^M. 
R.  Co.,  ;j4-276;  Correll  v,  B.  C.  R. 
dt  M.  R.  Co.,  38-120;  Payne  v.  C.  R. 
I.  dt  P.  R.  Co.,  89-623;  S.  C.  44-23d. 


Liability  for 
stock  killed 


Sbc.  1289.  Any  corporation  operating  a  railway,  that  fails  to 
fence  the  same  against  live  stock  running  at  large  at  all  points 
where  road  is  where  such  right  to  fence  exists,  shall  be  liable  to  the  owner 
.same?^*^^  of  any  stock  injured  or  killed  by  reason  of  the  want  of  such  fence 
14 G.  A.  c'h.  128.  for  the  value  of  the  property  or  damage  caused,  unless  the  same 
was  occasioned  by  the  wilful  act  of  the  owner  or  his  agent. 
And,  in  order  to  recover,  it  shall  only  be  necessary  for  the  owner 
to  prove  the  injury  or  destruction  of  his  property;  and  if  such 
corporation  neglects  to  pay  the  valu^  of  or  damage  done  to  any 
sucn  stock  within  thirty  days  after  notice  in  writing,  accompanied 
by  an  affidavit  of  such  injury  or  destruction,  has  been  served  on 
any  officer,  station  or  ticket-agent  employed  in  the  management 
of  the  business  of  the  corporation  in  the  county  where  the  injury 
complained  of  was  committed,  such  owner  shall  be  entitled  to 
recover  double  the  value  of  the  stock  killed  or  damages  caused  there- 
to; provided^  that  no  law  of  this  state,  nor  any  local  or  police  reg- 
ulations of  any  county,  township,  city,  or  town,  regulating  the 
restraint  of  domestic  animals,  or,  in  relation  to  the  fences  of  fann- 
ers or  land  owners,  shall  be  applicable  to  railway  tracks,  unless  so 
specifically  stated  in  the  law  or  regulation.  The  operating  of 
Depot  groundi.  trains  upon  depot  grounds  necessarily  used  by  the  company  and 
public,  where  no  such  fence  is  built,  at  a  greater  rat^  of  speed 
than  eight  miles  per  hour,  shall  be  deemed  negligence  and  render 
the  company  liable  under  this  section. 

And  provided^  further.,  that  any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that  is  set  out  or  caused 
by  operating  of  any  such  railway,  and  such  damage  may  be 
recovered  by  the  party  damaged  in  the  same  manner  as  set  forth 
in  this  section  in  regard  to  stock,  except  to  double  damages. 


Damages  by 
tire. 


FENCmO  AT  DEPOT  GROUNDS  AND 

HIGHWAYS :  The  company  is  not 
required  to  fence  where  it  would  not, 
in  view  of  public  convenience,  be  fit, 

£  roper  or  suitable  for  it  to  do  so. 
lepot  and  station  grounds  may  be 
left  unenclosed  when  the  business  of 
the  road  and  the  interests  of  the 
public  so  require:  Loiiy  v.  B.  C. 
R.  d:  M,  R.  Co.,  88-250;  Smith  t).  C. 
R,  I.  d'  P,  R.  Co.,  34-506;  Davis  v. 
B  d'M.R.  R.  Co.,  26-549;  Rogers  v. 
C.  d'  N.  W.  R.  Co.,  26-^58;  Durand 
V.  same,  id.,  559;  and  in  the  absence 
of  proof  of  want  of  ordinary  care,  a 
company  is  not  liable  for  stock  killed 
on  such  grounds:  Packard  v.  III. 
Cent.  R.  Co.,  30-474. 

The  burden  is  upon  the  company  to 
show  that  the  place  where  stock  is 
iryured  and  where  there  is  no  fence, 
is  a  nor:ion  of  the  station  grounds. 
The  fact  that  a  switch  is  there  main- 
tained will  not  necessarily  give  it 
that  character:  Comstock  v.  D.  V.  R. 
Co.,  32-376. 


It  is  negligence  in  the  owner  of 
cattle  to  allow  them  to  frequent  sach 
place  of  danger:  Smith  v.  C.  R.  I. 
dt  P.  R.  Co.,  34-5(  6. 

The  provision  making  the  company 
liable  for  stock  killed  on  depot 
grounds  by  trains  running  at  a  great- 
er rate  of  speed  than  eigut  miles  an 
hour,  applies  only  to  cases  where  the 
stock  is  kWled  on  such  grounds :  Mon- 
ahan  v.  K.  dt  D.  M.  R.  Co.,  45-521 

The  company  is  not  requu-ed  to 
fence  where  its  track  crosses  a  public 
highway,  whether  such  highway  be 
one  de  jure,  or  only  de  facto:  Syiv- 
ard  V.  C.  dt  N.  W.  R.  Co.,  3;:5-:>,6. 

Where  the  right  of  way  and  a  pub- 
lic highway  inttrsect  obliquely,  the 
company  should  fence  to  the  point 
where  the  highway  crosses  the  track, 
and  construct  the  cattle  guard  there, 
and  not  at  the  point  where  the  high- 
way intf'rsects  the  right  of  way :  A n- 
dre  V.  C.  dr  N.  W.  R.  Co.,  30-107. 

The  company  is  bound  to  use  ordi- 
nary and  reasonable  care  to  avoid  in- 


Digitized  by 


Google 


Chap.  5.] 


RAILWAYS. 


351 


jaringf  stock  at  pointR  where  it  is  not 
required  to  fence:  Whitbech  v,  D,  dt 
P.  R.  Co..  21-103;  BaUom  v.  D,  d: 
S.  C.  B.  Co.,  21-102. 

As  to  the  ri^ht  to  fence  at  private 
crossing,  see  v^  1268,  and  notes. 

Stock  kunnino  at  laboe:  Be- 
fore the  enactment  of  this  statute,  it 
was  he'd  that  to  permit  cattle  to  run 
at  larpre  did  not  impute  nej^Hpence  on 
the  part  ot  the  owner,  and  that  cattle 
would  not  be  trespassers  if  found 
upon  the  unfencod  track  of  a  railway; 
that  if  the  track  was  unfenced  the 
company  would  be  held  to  the  use  of 
ordinary  care  and  diligence  in  run- 
ning its  trains  to  avoid  injuring  such 
stock,  but  if  us  track  was  fenced  it 
would  only  bo  liable  for  iiyury  result- 
ing from  gross  or  wilful  negligence: 
Jius-ell  V.  Hanley,  20-219;  Alger  v. 
M.  €t  M.  R.  Co.,  10-268. 

Stock  which  escapes  from  the  en- 
closure of  the  owner  upon  the  track 
of  the  company  is  **  running  at 
large":  Hinman  v.  C.  R.  I.  dt  P. 
R.  Co.,  2&-491 ;  and  so,  too,  is  stock 
which  is  in  a  field  through  which  the 
railwav  passes  and  where  the  com- 
pany has  failed  to  fence:  Swift  v. 
N.  M.  R.  Co.,  29-243. 

The  words  '*  running  at  large  " 
mean,  "not  under  control  of  the 
owner."  A  mule  which  had  escaped 
from  its  owner  and  which  he  was  un- 
able to  catch,  held,  to  be  runninff  at 
large:  Hammond  v,  C  dt.  N.  W.  R. 
Co.,4;M68. 

The  company  is  only  liable  for  in- 
juries to  Htock  **  running  at  large,''' 
and  not  when  it  is  in  charge  of  the 
owner  and  being  driven  by  him  at  the 
time  of  the  injury:  Smith  v.  C.  R, 
L  dt  P.  R.  Co..  U-%. 

The  company  is  liable  for  sheep 
and  swine  killed  where  it  has  failed 
to  fence,  although  it  is  unlawful  for 
such  stock  to  be  at  large :  Spence  v. 
C.  dt  N.  W.  R.  Co.,  25-139;  Stewart 
r.  same.  27-2^2  ;  Fernow  v.  D.  dt  S. 
W.  R.  Co.,  22-528;  and  it  is  liable, 
in  such  case,  even  though  it  has  con- 
structed a  fence  sufficient  to  turn 
hoi-ses  and  cattle:  Fritz  v.  M,  dt  St. 
P.  H  Co..  ;M-337. 

Obligation  to  repair  fences: 
Where  the  track  has  been  properly 
fenced  and  the  fence  has  been  de- 
stroyed, the  company  is  liable  in  case 
of  a  failure  to  use  reasonable  and  or- 
dinary dilisrence  and  care  in  rebuild- 
ing it.  Reasonable  time  must  be  al- 
lowed: McCormickv.  C.  R,  L  dt  P. 
R.  Co.,  41-193. 

Before  liability  for  failure  to  repair 
will  attach,  the  company  must  have 


knowledge  that  it  is  out  of  repair 
(which  fiiowledge  may  be  shown  by 
the  lapse  of  such  time  as  to  aflPord 
reasonable  presumption  thereof),  and 
a  reasonable  time  thereafter  to  put  it 
in  repair:  Aylestcorth  v.  C  R.  I.  dt 
P.  R.  Co.,  30-4f)9. 

The  company  having  constructed  a 
sufficient  fence,  is  only  liable  for  fail- 
ure to  use  reasonable  care  and  dili- 
gence in  maintaining  it:  Lemmon  v. 
C.dtN.  W.R.  Co.,  32-151. 

As  to  obligation  to  keep  gates  and 
bars  at  private  crossings  closed  and 
in  repair,  see  notes  to  §  1268. 

As  TO  double  damages  :  The  pro- 
vision allowing  double  damages  is 
not  in  conflict  with  §  1  of  the  14th 
amendment  to  the  U.  S .  CJonst. :  Tred' 
way  V.  S.  C.  dt  St.  P.  R.  Co.,  4:3-527. 

No  part  of  the  double  damages  is  a 
statute  penalty  in  such  sense  as  to 
bring  an  action  therefor  within  the 
limitation  of  §  252;)  ^  1.  The  hmita- 
tion  for  such  action  is  five  years: 
Koons.  V.  C.  dt  N.  W,  R.  Co.,  23- 
49:3. 

The  affidavit  required  to  entitle  a 
party  to  double  damages  may  be 
made  by  any  one  acquainted  with  the 
facts:  Henderson  v.  St.  L.,  K.  C.  dt 
N.  R.  Co.,  36-387. 

The  original  of  the  affidavit  of  loss 
should  accompany  the  notice,  a  copy 
is  not  sufficient:  McXaught  v.  C. 
dt  N,  W.  R,  30-336:  Campbell  v.  C. 
R.  I.  dt  P.  R.  Co.,  35-5:H. 

The  notice  and  affidavit  need  not 
be  separate.  If  the  notice  contains 
the  statements  necessiiry  in  the  af- 
fidavit, and  is  sworn  to,  that  is  suf- 
ficient: Mendellv.C.<tN.  W.  R, 
Co.,  20-9. 

Service  of  the  affidavit  and  'notice 
should  be  made  by  delivering  them 
to  the  agent  of  the  company;  it  is 
not  necessary  to  read  them  and 
deliver  a  copy:    Htid, 

The  written  notice  here  contem- 
plated is  only  necessary  when  double 
damages  are  sought:  Rodemacher  v, 
M.  dt  St.  P.  R.  Co.,  41-297. 

IJouble  damages  can  be  recovered 
only  when  stock  has  been  injured 
or  killed  *'by  reason  of  the  want  of 
such  fence,"  and  not  when  thein  jury 
results  by  reason  of  the  company  hav- 
ing fenced  where  it  should  not. 
Davis  V.  C.  R.  I.  dt  P.  R.  Co.,  40-292. 

Who  liable  :  The  leasee  of  a 
road  is  not  contemplated  by  this  act, 
(9  a.  A.,  ch.  169.  But  see  §  1278.  a 
subsequent  enactment.)  It  would 
seem  that  two  or  more  individuals 
without  corporate  existence,  who 
should  build  and  operate  a  r^road, 
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would  come  within  the  spirit,  if  not 
the  lanf^aaffe  of  the  act.  Uddle  r. 
K.  ML  P.  dt  M,  R.  Co,,  23-378. 

As  to  liabilities  of  lessee,  see  § 
1278  and  notes. 

JjTability  for  fires:  The  pro- 
vision making  the  company  liable  for 
damagre  by  fire,  etc.,  is  not  in  conflict 
with  the  constitution:  liodemacher 
V.  M.d;  St.  P.  R.  Co.,  41-297. 

Before  the  enactment  of  this  pro- 
vision it  was  held,  that  the  burden 
was- upon  plaintiff  to  show  nejrligence 
upon  the  pai-t  of  the  comjsany  in  such 
cases,  ana  proof  of  the  injury  alone 
was  not  sufficient  to  make  out  a 
prima  facie  case:  Gandy  v.  C.  <t  N. 
W.  R.  Co.,  80-420;  and  the  effect  of 
this  provision  is  not  to  make  the  com- 
pany absolutely  liable  for  such  dama- 
ges, but  to  render  the  injury  prima 
facie  proof  oX  negligence  upon  the 
part  of  the  company,  which  may  be 
rebutted  by  showing  freedom  from 
such  negligence:  Small  v.  C.  R.  I.  dt 
P.  R.  Co.,  50-338. 

In  general:  This  section  is  not 
in  conflict  with  Const.,  art.  1,  §  6, 
providing  that  all  laws  of  a  general 


nature  shall  have  a  uniform  opera- 
tion: Jones  V.  G.  dt  C.  U.  R.  Co., 
16-6. 

Where  a  horse,  getting  upon  the 
track  where  it  should  have  been 
fenced,  but  was  not,  and  becominsr 
frightened  by  a  train,  ran  into  a 
bridge  and  was  thereby  injured,  held, 
that  the  company  was  liable:  Young 
V.  St.  L..  K.  C.  dt  N.  R.  Co.,  44-172. 

Under  this  section  the  liability  icr 
stock  killed  exists,  regardless  of  the 
negligence  of  the  owner.  It  is  only 
upon  showing  that  the  injury  is  the 
result  of  the  wilful  act  of  such  owner 
or  his  agent,  that  the  company  is  ex- 
cused from  liability:  Spenre  v.  C. 
dt  N.    W.  R.   Co.,  25-139.    Merely 

f)ermitting  an  animal  to  run  at 
arge  is  not  such  **  wilful  act"  as  to 
defeat  the  owner's  right  to  recover: 
Stewart  v.  B.  <^  M.  R.  R.  Co.,  ;v2-561. 
When  stock  is  killed  at  a  place 
where  the  company  has  failed  to 
fence,  it  will  be  presumed,  prim'i 
facie ^  that  the  injury  occurred  **by 
reason  of  the  want  of  such  fenc\  ' 
Spence  v,  C.  dt  N,  W,  R.  Co.,  25- 
139. 


Railway  cross- 
ings near  shore 
ofMississippl 
river. 
14  G.  A.  eh.  33. 


Terms  and  con- 
ditions on 
which  taxes 
have  been 
voted  In  aid  of 
may  be 
changed. 


Sec.  1290.  Whenever  it  becomes  necessary  in  the  construc- 
tion of  any  railway  to  cross  any  other  railway  near  the  shore  of 
the  Mississippi  river,  each  shall  be  so  constructed  and  maintained 
at  the  point  of  crossing,  so  that  the  respective  road-beds  thereof 
shall  be  above  high  water  in  snch  river.  But  where  such  cross- 
ings occur  within  the  limits  of  cities  containing  six  thousand 
inhabitants  as  shown  by  the  last  preceding  census,  the  city  coun- 
cil of  such  cities  may  establish  the  grade  at  such  crossings. 

Sec.  1291.  In  ail  cases  where  taxes  have  been  voted  under 
chapter  forty-eight,  of  twelfth  general  assembly,  or  chapter  one 
hundred  and  two  of  thirteenth  general  assembly,  to  aid  in  the  con- 
struction of  any  railway,  or  where  said  tax  has  been  transferred 
under  chapter  eighty-one  of  the  fourteenth  general  assembly,  and 
said  tax  has  been  voted  or  transferred  under  any  condition  or  co  i- 
tract  with  the  railway  company  which  the  township  may  desire  to 
have  changed  or  modified,  said  township  is  hereby  authorized 
upon  agreemeint  of  its  trustees  with  the  railway  company  con- 
structing said  proposed  railway,  to  submit  to  a  vote  of  the  electors 
of  the  township,  the  question  whether  the  conditions  or  contract 
under  which  said  tax  was  voted  or  transferred,  shall  be  changed 
or  modified,  and  said  trustees,  upon  petition  of  one-third  of  the 
legal  voters  of  the  township,  as  shown  by  the  vote  cast  at  the  last 
general  election,  asking  such  change  or  modification,  shall  order  an 
election,  submitting  the  agreement  to  the  electors,  at  a  special 
election  called  therefor,  said  election  to  be  conducted  in  all 
respects  as  to  notice  and  manner  of  holding,  as  the  election  at 
which  the  tax  was  originally  voted. 
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FOREIGN   RAILWAY   COEPORATIONS. 

[Eifirhteenth  General  Assembly,  Chapter  128.) 
Sec.  1.     Any  railroad  company  organized,  or  created  by,  or 
under  the  laws  of  any  other  state,  and  owning  and  operating  a  Jf^Jts  and^™^ 
line  or  lines  of  railroad  in  such  state,  is  hereby  authorized  to  ex-  pHvUegeaos 
tend  and  build  its  road  or  any  branches  thereof  into  the  state  of  SSzed^iu*^ 
Iowa.     And  such  railroad  company  shall  have  and  possess  all  the  uiiasute. 
powers,  franchises,  rights  and  privileges,  and  be  subject  to  the 
same  liabilities  of  railroad  companies  organized  and  incorporated 
under  the  laws  of  this  state,  including  the  right  to  sue,  and  the 
liability  to  be  sued,  the  same  as  railroads  organized  under  the 
laws  of  this  state ;  provided^  such  railroad  coi-poration  shall  file 
with  the  secretary  of  the  state  of  Iowa,  a  copy  of  its  articles  of 
mcorporation,  if  corporated  under  a  general  law  of  such  state,  or  a  cS^to  be^\e<i 
certified  copy  of  the  statute  laws  of  such  state  incorporating  such  with  secretary 
company,  where  the  charter  of    such  railroad   corporation    was  °^^^^^- 
granted  by  statute  of  such  state. 

RE-LOCATION    OF   RAILWAYS. 

[Sixteenth  General  Assembly,  Chapter  118.]    • 

Sec.  1.     Any  railroad  company  desiring  to  change  or  remove 
the  line  of  its  road,  after  the  same  has  been  permanently  located  p^tj^on  ^y 
and  constructed,  may  for  that  purpose  file  a  petition  in  the  dis-  change, 
trict  or  circuit  court  in  any  one  of  the  counties  wherein  the  change 
or  removal  is  proposed  to  be  made,  describing  with  convenient 
accuracy  that  portion  of  its  line  of  road  which  said  company  seeks 
to  have  changed  or  removed,  and  asking  the  court  to  grant  the 
right  or  authority »to  make  such  change  or  removal.     To  this  suit, 
all  trustees,  mortgagees,  or  other  lien  holders,  and  all  townships, 
cities  and  counties  which  have  aided   by  taxation  to  b«ild  the  yf°^*^L^ 
road,  must  be  made  defendants  by  service  of  original  notice,  in 
the  time  and  manner  as   provided  by  law  for  service  of  original 
notices. 

Sec.  3.  In  addition  to  the  foregoing  notice,  a  public  notice 
to  all  whom  it  may  concern,  of  the  time  of  filing  such  petition 
and  of  the  object  thereof  and  of  the  term  of  court  at  which  the 
application  for  authority  to  make  the  change  will  be  made,  and  re- 
quiring all  persons  desiring  the  re-payment  of  money  or  the 
return  of  property,  as  in  this  act  contemplated,  to  appear  at  such 
court  and  make  good  their  claim  therefor,  must  be  published 
in  a  newspaper  prmted  in  each  county  wherein  the  change  is  to 
be  made,  for  a  period  of  ten  successive  weeks  before  the  term  of 
court  at  which  the  application  is  to  he  made.  The  court  may 
order  any  additional  notice  or  publication  that  it  may  deem 
proper. 

Sec.  3.     But  no  railroad  company  shall  be  allowed  to  change  or 
remove  the  line  of  its  road  after  its  permanent  location   and  con- 
struction, without  re-paying  to  the  proper  parties  all  moneys,  and  mo^yandrc^ 
restoring  all  property,  or  its  value,  which  were  given  or  donated  to  tumofprop- 
the  company  building  the  same,  exclusively  in  consideration  of       * 
23 
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[Title  X. 


With  consent 
of  lien- hold- 
ers. 


Court  shall 
make  order. 


Effect  of  re- 
moval on  liens, 
mortgages,  etc. 


Township 
trustees  to  ap- 
pear for  their 
respective 
townships. 
Proviso. 

To  what  roads 
this  shall  ap- 
ply. 


Cuts  to  be  filled 
and  banks 
leveled  upon 
removal. 


a  7,  chapter  118, 
16th  G.  A.  not 
to  applv  to  cer- 
tain railroads. 


the  said  railroad's  being  located  and  constructed  on  such  line,  nor 
without  first  procuring  the  proper  consent  of  all  parties  having 
liens  upon  said  railroad;  and  also  of  any  township,  city  or  county 
that  has  by  taxation  or  by  the  issuing  of  bonds  contributed  money 
to  aid  in  the  construction  thereof;  provided,  that  the  consent  of 
such  township,  city  or  county  shall  be  necessary  with  reference 
only  to  the  change  to  be  made  within  its  own  territorial  limits. 

Sec.  4.  If  the  court  is  satisfied  that  due  and  proper  notice  has 
been  given,  and  that  the  consent  of  the  proper  parties,  as  herein 
contemplated,  has  been  duly  obtained,  it  shall  order  and  adjudge 
in  favor  of  all  persons  who  have  "appeared  and  established  their 
claims  thereto,  the  re-payment  of  all  moneys,  and  the  return  of 
all  property,  or  its  value,  which  were  given  or  donated  to  the 
company  exclusively  in  considera,tion  of  the  roads  being  located 
on  the  line  from  which  it  is  proposed  to  make  the  removal,  and 
shall  declare  and  adjudge  all  persons  not  so  appearing  and  es- 
tablishing their  claims  as  aforesaid,  forever  thereafter  debarred 
and  estopped  from  setting  up  or  asserting  the  same.  The  court 
may,  if  the  public  interest  demand  it,  make  an  order  authorizing 
the  railroad  company  to  change  or  remove  the  location  of  its  road, 
as  asked  for  in  the  petition,  but  such  order  must  be  on  the  condi- 
tion that  all. claims  for  the  re-payment  of  money,  or  the  return  of 
property,  which  may  be  allowed  by  the  court,  as  herein  provided, 
shall  be  first  paid  or  satisfied. 

Sec.  5.  All  mortgage  liens  or  other  incumbrances  on  the  line 
of  road  which  the  company  is  authorized  by  the  court  to  change, 
shall  be  and  remain  valid  liens  and  incumbrances  on  the  line  of 
road  to  which  the  change  is  made,  and  shall  take  priority  of  all 
other  liens  and  incumbrances  upon  such  new  line  of  road. 

Sec.  6.  For  the  purpose  of  this  act,  the  trustees  of  each  town- 
ship shall  be  served  with  notice,  and  shall  be  aulhorized  to  repre- 
sent and  act  for  their  respective  townships;  provided,  that  no 
vested  fight  of  any  person  or  persons,  living  on  and  along  the 
line  of  any  railroad  removed  under  the  provisions  of  this  act, 
shall  be  defeated  or  affected  by  this  act;  and  provided  further, 
that  the  provisions  of  this  act  shall  apply  only  to  such  railroads 
as  were  constructed  prior  to  the  year  one  thousand  eight  hundred 
and  sixty-six. 

Sec.  7.  When  any  railroad  company  shall  take  up  their 
track  and  re-locate  the  same  under  the  provisions  of  this  act, 
shall  fill  up  the  cuts  and  level  down  the  banks,  or  cause  the  same 
to  be  done,  within  two  years  from  the  time  of  taking  up  such 
track. 

[Seventeenth  General  Assembly,  Chapter  152.] 

Sec.  1.  The  provisions  of  section  seven,  of  chapter  118,  of 
the  laws  of  the  sixteenth  general  assembly,  shall  not  apply  to 
any  railroad  which  has  its  initial  point  at  any  town  upon  the  Mis- 
sissippi river,  and  which  had  in  the  year  1859,  sixty-three  miles 
and  no  more  of  completed  track  from  such  initial  point,  and  pro- 
vided that  the  exemption  from  the  provisions  of  said  section  shall 
only  apply  a  distance  of  sixty-three  miles  from  the  initial  point 
of  any  such  railroad. 
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OP  THB  OPERATION. 

Sec.  1292.     Any  railway  corporation,  operatinff  a  railway  in  this  Railways  cross- 

.    ^  J*  -^   .      ^  Jl        1*  f        •!  r   xu     ing  or  Inter- 

state, intersecting  or  crossing  any  other  line  of  railway,  of  the  seating  others 

same  gauge,  operated  by  any  other  company,  shall,  by  means  of  ^  connect, 
a  Y,  or  other  suitable  and  proper  means,  be  made  to  connect  9  g.  a.  eh.  k 8. 
with  such  other  railway  so  intersected  or  crossed;  and  railway  ^^• 
companies  where  railroads  shall  be  so  connected  shall  draw  over  Companies  to 
their  respective  roads  the  cars  of  such  connecting  railway  ;  and  draw  cars  from 
also  those  of  any  other  railway  or  railways  connected  with   said  r^^^^^^'"^ 
roads  made  to  connect  as  aforesaid,  and  also  the  cars  of  all  trans- 
portation companies  or  persons,  at  reasonable  terms,  and  for  a  ^^^ 
compensation  not  exceeding  their  ordinary  rates. 

[Substitute  fo^  the  orijrinal  section  ;  loth  G.  A.,  ch.  18.] 

Sec.  1293.     When    such     corporations    are   unable    to  agree  Application  to 
upon  the  method  and  terms  of  connection  and  rates  of  transporta-  ^hen  com-^^*^ 
t.on,  either,  or  any  person  interested  in  having  such  connection  paniesdm- 
made,  may  make  application  to  the  district  or  circuit  court  in  any  make.^^*^  *°^^ 
county  in  which  said  connection  may  be  desired  or  located,  or  to  the  ^*^^*^'  ^  2. 
judge  of  said  courts  if  in  vacation,  after  ten  days'  notice  in  writ- 
ing to  the  companies.     After  hearing  the  parties,  or  on  default, 
the  said  judge  shall  appoint  three  disinterested  persons,  being  Appointment 
presidents  or  superintendents  of  railways,  or  experts  in  railway  Sfflx^**^^^'^" 
business,  without  regard  to  their  place  of  residence,  as  commis- 
sioners, to  determine  the  method  and  terms  of  connection  and 
rules  and  regulations  necessary  thereto;  provided^  that  the  rates 
as  fixed  by  the  said  commissioners,  for  freights  offered  or   trans- 
ported in  the  cars  of  the  company  offering  the  same,  shall  in  no 
case  exceed  the  local  rates  per  mile  fixed  by  law  or  set  forth  in  Rates  not  to 
the  carrying  companies'  freight  tariff  prepared  and  made  public  in  exceed  corn- 
accordance  with  the  laws  of  the  state. 

[Substitute  for  the  original  section  ;  15th  G.  A.,  ch.  18.] 

Sec.  1294.     Said  commissioners  shall  meet  at  such  time  and  Testimony 
place  as  may  be  ordered  by  said  court  or  judge,  and   shall  hear  port  ofr^co'iifir- 
the  parties  and  any  testimony  brought  before  them,  and  make  and  ^^**^"2  3 
sign  their  report,  prescribing  the  things  to  be  done.     Such  report 
made  by  them,  or  a  majority  of  them,  shall,   within  such  time  as 
ordered  by  said  court  or  judge,  be  returned   to  and  filed  in  said 
court,  to  be  confirmed  thereby;  and,  when  so  confirmed,  it  shall 
be  bindjng  upon  the  parties  until   another  report  shall  be  made 
upon  a  new  application,  which  cannot  be  made  within  two  years 
after  such  confirmation. 

Sec.  1295.     Said  commissioners  shall  have  such  compensation  p^^.  ^^y^^ 
as  shall  be  deemed  reasonable  by  the  court,  and  shall  be  governed  and  compensa 
by  the  same  rules  and  have  the  same  power  in  compelling  the  sionere!^*^'"""'' 
attendance   of  witnesses,  and  shall    themselves    be    sworn,  as  is^ame,  §4. 
now  provided  in  cases  of  referees  in  civil  actions  at  law  in  the  dis- 
trict court,  and  exceptions   may  be  taken  to  their  report  in  the 
same  manner;  and  such  exceptions  shall  have  the  same  effect,  and 
the  proceedings  upon  their  report  shall  be  the  same  as  on  reports 
of  referees  in  cases  referred  troin  said  court,  and  the   costs  shall 
be  paid  by  the  parties  in  such  proportion  as  to  the  court  may  seem 
equitable  and  just. 
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[Title  X. 


Penalty. 
Same, }  5. 


ramllcl  rail- 
ways cannot 
pool  eariiings: 
Penalty. 


iJmwbnck. 
1')  G.  A.  ch.  86, 


Same :  on  roads 
partially  cou- 
structea. 
Same,  g  2. 
14  G.  A.  ch.  89. 


Sale,  lease  or 
joint  running 
arrangements. 
10  G.  A.  ch.  86, 


Mortgaged. 
Same,  g  3. 


Change  of 
ownership  or 
name :  rights 
and  remedies. 


Report  to  gen- 
eral assembly 
made. 
9  G.  A.  ch.  169, 


Sec.  1296.  If  the  officers  of,  or  any  person  in  the  employ  of 
said  corporation,  refuse  to  comply  with  the  terms  of  such  con- 
firmed report,  they  may  be  punished  as  for  a  contempt  of  said  court. 

Sec.  1297.  It  shall  be  unlawful  for  any  railway  company  to 
make  any  contract,  or  enter  into  any  stipulation  with  any  other 
railway  company  running  in  the  same  general  direction,  by 
which  either  company  shall,  directly  or  indirectly,  agree  to  divide 
in  any  manner  or  proportion  the  joint  earnings  upon  the  whole  or 
any  part  of  the  freight  transported  over  such  roads,  and  any 
violation  *of  this  provision  shall  render  the  railway  company 
violating  the  same,  liable  to  a  penalty  of  five  thousand  dollars  for 
each  month  for  which  such  earnings  are  divided,  to  be  recovered 
for  the  use  of  the  permanent  school  fund  in  the  name  of  the  state. 

Sec.  1298.  Contracts  between  any  such  corporations  operating 
a  railway,  allowing  a  drawback  of  not  exceeding  fifteen  per  cent, 
on  the  gross  earnings  of  the  railway  on  business  coming  from  or 
going  to  any  other  railway,  shall  be  legal  and  binding. 

Sec.  1299.  Any  such  corporation  owning  and  operating  a  rail- 
way partially  constructed,  may,  for  the  purpose  of  inducing  the 
investment  of  capital  in  the  extension  or  completion  of  its  rail- 
way, contract  with  the  party  furnishing  such  means,  or  the  trustees 
who  may  represent  them,  allowing  a  drawback  not  exceeding 
twenty  per  cent,  of  the  gross  earnings  of  all  business  coming  from 
and  going  to  any  part  of  the  extension  pr  portion  to  be  aided  or 
completed  with  the  moneyvor  means  thus  obtained;  or  such  rail- 
way company  may  lease  of  the  trustees  or  said  parties,  the  portion 
to  be  built  with  the  means  thus  furnished,  subject  to  the  same 
rights  and  liabilities  as  are  provided  in  the  next  section. 

Sec.  1300.  Any  such  corporation  may  sell  or  lease  its  railway, 
property  and  franchises  to,  or  may  make  joint  running  arrange- 
mei:ts  with,  any  corporation  owning  or  operating  any  connecting 
railway,  and  the  corporation  operating  the  railway  of  another, 
shall,  in  all  respects,  be  liable  in  the  same  manner  and  extent  as 
though  such  railway  belonged  to  it,  subject  to  the  laws  of  this 
state. 
See  Treadway  v.  C.  <£;  N.  W,  R.  Co,,  21-351. 

Sec.  1301.  Any  contract,  lease,  or  benefit  derived  therefrom, 
contemplated  in  either  of  the  three  preceding  sections,  may  be 
mortgaged  for  the  purpose  of  securing  construction  bonds  in  the 
same  manner  as  other  property  of  the  corporation. 

Sec.  1302.  Where  any  railway  company  shall  be  organized 
under  a  corporate  name,  and  shall  have  made  contracts  for  pay- 
ments to  it  upon  delivery  of  stock  in  such  company,  and  shall, 
subsequent  to  such  contracts,  have  changed  their  corporate  name, 
or  when  the  real  ownership  in  the  property,  rights,  powers,  and 
franchises  have  passed  legally  or  equitably,  into  any  other  com- 
pany, no  such  contracts  shall  be  enforced  in  law  or  equity  until 
tender  or  delivery  of  stock  in  such  last  named  corporation  or 
company. 

Sec.  1303.  When  any  railway  has  been  completed  and  opened 
for  use,  the  corporation  constructing  the  same  shall  report  to  the 
next  general  assembly,  under  oath,  the  total  cost  thereof,  specify- 
ing the  amount  expended  for  construction,  engines,  cars,  depots, 
and  other  buihlings,  and  the  amount  of  all  other  expenses,  together 
with  the  length  of  the  railway,  the  number  of  planes,  with   their 
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inclination  to  the  mile,  the  greatest  curvature,  the  average  width 
of  grade,  and  the  number  of  ties  per  mile. 

Skc.  1304.     In  the  month  of  June  in  each  year,  every  corpora-  JJJ^JJ^  ^^, 
tion  operating  a  railway  in  this  state  shall  fix  its  maximum  rates  nuaiiy  fixed 
of  fare  for  passengers  and  freight,  for  transportation  of  timber,  ^j|^^*?  ^p- 
wood,  and  coal,  per  ton,  cord,  or  thousand  feet  per  mile;  also  its  9G.  a. ch.  169, 
fare  and  freight  per  mile  for  transporting  merchandise  and  articles  i3"g.  a.  ch.isu. 
of  the  first,  second,  third  and  fourth  classes  of  freight;  and,  on 
the  first  day  of  July  following,  shall  put  up  at  all  the  stations  and 
depots  on  its  railway,  a  printed  copy  of  such  fare  and  freight,  and 
cause  a  copy  to  remain  posted  during  the  year.     For  wilfully  neg- 
•  lecting  so  to  do,  or  for  wilfully  receiving  higher  rates  of  mre  or 
freight  than  those  posted,  the  company  shall  forfeit  and  pay  to  the 
state  of  Iowa,  for  the  use  of  the  school  fund,  not  less  than  one 
hundred  dollars  nor  more  than  two  hundred  dollars,  to  be  recov- 
ered in  any  civil  action  in  the  name  of  the  state;  and  it  is  hereby 
made  the  duty  of  the  several  district-attorneys  within  their  respec- 
tive districts  to  sue  for  and  recover  all  sums  forfeited  as  aforesaid; 
and  such  corporation    shall    also   forfeit  and  pay  to  the  person 
injured,  double  the  amount  of  compensation  or  charge  illegally 
taken,  to  be  recovered  by  such  person  in  a  civil  action. 

9th  G.  A.,  ch.  169,  §  2,  similar  to 
this  section,  consid^-red  and  held  not 
to  be  in  conflict  with  the  U.  S.  Const., 

Sec.  1305,     For  the  transportation  of  passengers,  no  railway  Maximum 
company  shall  charge  to  exceed  three  and  one-half  cents  per  mile  Passenger  faro, 
per  passenger 

Sec.  130G.  All  contracts,  stipulations,  and  conditions,  regard-  R^ghte  re- 
ing  the  right  of  controlling  and  regulating  the  charges  for  freight 
and  passengers  upon  railways,  heretofore  made  in  granting  land 
or  other  property  or  voting  taxes  to  aid  m  the  construction  of,  or 
franchises  to,  railway  corporations,  are  expressly  reserved,  con- 
tinued, and  perpetuated  in. full  force  and  effect,  to  be  exercised 
by  the  general  assembly,  whenever  the  public  good  or  the  public 
necessity  requires  such  exercise  thereof. 

[In  next  to  the  last  line,  the  printeJ  code  has  "and'*  in  place  of  *'or'*  as 
it  Ls  in  the  original.] 

Sec.  1307.     Every  corporation  operating  a  railway  shall  be  lia-  Liable  for  in- 
ble  for  all  damages  sustained  by  any  person,  includmg  employes  pjoy^^"con^"^ 
of  such  corporation,  in  consequence  of  the  neglect  of  agents,  or  {™*^if  "hn/^^^' 
by  any  mismanagement  of  the  engineers  or  other  employes  of  void, 
the  corporation,  and  in  consequence  of  the  wilful  wrongs,  whether  ^^'  ^'  ^^'  ^®**' 
of  commission  or  omission  of  such  agents,  engineers,  or  other  130.  A., eh.  121. 
employes,  when  such  wrongs  are  in  any  manner  connected  with  ^^^-^'^^  ^• 
^he  use  and  operation  of  any  railway,  on  or  about  which  they  shall 
be  employed,  and  no  contract  which  restricts  such  liability  shall 
be  legal  or  binding. 

As  without  this  pection  the  com-  cases,  and  not  to  changre  the  degree 

pany  would  not  be  liable  to  an  em-  of  care  necessary,  which  is,  as  be- 

ploye  for  injuiies  resulting?  from  neg-  tween  master  and  servant,  that  of 

licence  of  a  co-employe  {Sullivan  r.  ordinary    care  and    diligence    only. 

M.  (^  M.  R.  Co.,  11-421),  the  inten-  The  de^ee  of  care  required  as  to  em- 

tion  of  the  section  is  merely  to  give  ployes  13  not  the  same  as  demanded 

the  employe  a  right  of  action  in  such  towards  passengers:  Hunt  v,  C.  (& 
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N.  W.  R,  Co.,  26-363. 

Plaintitf  is  not  released  from  his 
obligation  to  make  out,  in  the  first  in- 
stance, freedom  from  contributory 
neglij^ence  on  his  part,  to  entitle  him 
to  recover:  Murphy  v.  C,  R,  I,  dt  P. 
R.  Co.,  45-661. 

This  section,  so  far  as  it  chanjfes 
the  common  law  liability  of  such  cor- 
poration for  injuries  to  employes  re- 
sulting from  acts  of  co-employes,  ex- 
tends only  to  such  employes  as  are 
engaged  m  the  hazardous  business  of 
operating  the  railroad,  and  not  to 
tnose  whose  employment  is  not  con- 
nected therewith:  Schropder  v.  C.  R. 
I.  dtr  P.  R.  Co..  41-.i44;  and  is  there- 
fore not  uncoHstitutional  as  not  being 
of  uniform  operation,  or  as  granting 
exclusive  privileges:  Dtppe  v.  saine, 
86-')  >:  McAunich  v,  M.  d;  M.  R.  Co., 
20-:3:i8. 

A  workman  in  the  shops  of  the 
company  is  not  so  engaged  as  to  come 
within  the  provisions  of  the  section: 
Potter  r.  C.  R.  I.  d- P.  R.  Co.,  46-399. 
But  a  parson  engaged  in  working  on 
a  brid>ie  of  the  cjmpan^,  and  re- 
quirtnl  !n  the  course  of  his  employ- 
ment to  ride  upon  its  trains,  is  with- 
in the  section:  Schraeder  v.  same, 
47-375.  383;  and  so  is  a  section  hand: 
Fransden  v.  same,  36-372;  or  a  hand 


Liability  can- 
not be  lessened 
by  contract  or 
rule. 
11  G.  A.  eh,  U3. 


Ai gaged  in  shoveling  gravel  from  a 
gravel  train:  McKn'ght  v.  I.  dt  M. 
R.  Const,  Co.,  43^6;  or  a  hand  en- 
gaged in  connection  with  the  opera- 
tion of  a  dirt  train :  Deppe  v.  C,  R. 
I.  dt  P.  R.  Co.,  36-52. 

Whether  an  employe  is  so  enea^ed 
or  not  is  a  question  for  the  jury: 
Schroeder  v.  C.  R.  I.  dt  P.  R.  Co.,  41- 
344. 

The  company  held  liable  to  an  em- 
ploye for  damages  resulting  from 
negligence  of  a  co-employe  whose 
duty  it  was  to  keep  a  bridge  in  order, 
in  the  performance  of  such  duly: 
Locke  V.  S.  C.  (f  P.  R.  Co.,  46-109. 

Where  the  iniury  results  in  death, 
the  company  is  liable  to  the  personal 
representatives  of  deceased,  under 
{§2526:  Philov.  Ill  Cent  R.  Co., 
33-47. 

The  fact  that  a  lessee  may  be  held 
liable  under  this  section  does  not  pre- 
vent recovery  against  the  owner  of 
the  road.  The  actions  ai*e  cumula- 
tive: Bower  v.  B.  dt  S.  W.  R.  Co., 
42-546. 

Under  the  last  clause  of  the  section, 
a  contract  exempting  a  niilro^vd  com- 
pany from  liability  for  injury  to  a 
passeng^er  is  invalid:  Rose  v,  D.  V. 
R.  Co,,  39-246. 


Sec.  1308.  No  contract,  receipt,  rule,  or  regulation,  shall 
exempt  any  corporation  eni^aged  in  transporting  persons  or  prop- 
erty by  railway  from  liability  of  a  common  carrier,  or  carrier  of 
passengers,  which  would  exist  had  no  contract,  receipt,  rule,  or 
regulation,  been  made  or  entered  into. 

ita  rodd:    Mulligan  v.  L  C.  R.  Co., 
30-181,  187. 

The  common  law  liability  of  a  com- 
mon carrier  attaches  to  a  carrier  of 
live  stock,  so  far  as  the  rule  is  not  in- 
applicable by  reason  of  the  peculinr 
character  of  the  property.  Responsi 
bility  for  the  carriage  of  stock  ciinnot, 
therefore,  be  restricted  bv  contract: 
McCoy  V.  K.  d:  D.  M.  R.  Co.,  44-424. 

A  rule  or  custom  limiting  habil.ty 
for  injury  to  all  stock,  including  such 
as  is  of  especial  value  as  being  blood- 
ed, to  the  value  of  common  stock,  is 
void:  McCune  r.  B,  C.  R.  dt  N,  R.^ 
Co.,  52-600. 


A  contract  in  violation  of  this  sec- 
tion is  void,  whether  it  is  with  or 
without  consideration:  Brush  v,  S. 
A.  dD  R.  Co., 4 i-554. 

Whether  this  section  would  be 
applicable  to  a  contract  made  in  Iowa 
but  to  be  wholly  performed  in  another 
state,  qucere;  but  it  was  held  appli- 
cable to  a  contract  to  transport  Ciittle 
from  Clinton,  Iowa,  to  Chicago,  on 
the  ground  that  it  was  to  be  partly 
performed  in  Iowa:  McDaniel  v.  C. 
d'N.  W.R.  Co.,  24-412. 

A  company  is  not  prohibited  from 
providing  by  contract  that  it  shall 
not  be  liable  beyond  the  terminus  of 


Judgment 

against:  when 

alien. 

9  G.  A.  ch.  169, 

«9. 


For  similiir  provision  see  §  2184. 
Sec.  1309.  A  judgment  against  any  railway  corporation  for 
any  injury  to  any  person  or  property,  shall  be  a  lien  within  the 
county  whore  recovered  on  the  property  of  such  corporation,  and 
such  lien  shall  be  prior  and  superior  to  the  lien  of  any  mort- 
gage or  trust  deed  executed  since  the  fourth  day  of  July,  A.  D. 

A  right  of  action,  or  an  action  pend- I  a  purchaser  of  the  road  before  the 
ing  for  such  injury,  is  not  a  lien,  and    rendition  of  judgment  takes  it  free 
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from  the  lien  of  such  jndprment  when  I  Verry,  48-458;  White  v,  K,  at  D,  R, 
rendered:    B,  C.  R,  <lt  N,  R,  Co,  v.\Co,  52-97 

Sec.  1310.     All  railway  corporations  that  have  been,  or  may  provisiona  in 
hereafter  be  organized,  under  the  laws  of  this  state,  that  operate  relation  toraii- 
or  may  hereafter  operate,  a  line  of  railway  in  this  state  terminating  ung^af  tS^  near 
at  or  near  the  city  of  Council  Blutfs,  and  making  a  connection  Sq"?^  h^R^^i 
with  any  railway,  which,  either  by  its  charter  or  otherwise,  ex- 
tentls  to  a  point  on  the  boundary  or  within  the  limits  of  this  state, 
be,  and  they  are  hereby  prohibited  from  making  any  transfer  of 
freights,  passengers,  or  express  matters  to  or  with  any  other  rail- 
way corporation  at  or  near  such  terminus — either  by  delivering  or 
receiving  the  same — at  any  other  place  than  in  this  state,  at  or 
near  the  said  point  at  which  the  said  railway  extending  to  the 
boundary  of  this  state  terminates. 


14  a.  A.,  ch,  6  (§§  1310-1316),  held, 
to  be  void  as  heinjf  a  rejiulation  of 
commerce  between  the  states,  and 
therefore  in  conflict  with  U.  S.  Const., 


art.  1,  §  8,  and  acts  of  con^rress,  XT. 
S.  Rev.  Stat.,  §§  5257.  5258:  CUi^ 
of  Council  Bluffs  r.  K.  C,  St  J.  dt 
C.  B,  R,  Co.,  45-338. 


Sec.  1311.     Every  railway  corporation,  which,  by  its  charter  or 
otherwise,  has  its  terminus  at  any  point  on  the  boundary  or  within  fr3^[f'a?id 
the  limits  of  this  state,  or  which  has  authority  to  bridge  or  ferry  pnssenKcre  pro 
the  Missouri  river  for  the  purpose  of  having  a  continuous  line  of  place  out  of  the 
its  railway,  and  for  connecting  with  other  railways  in  this  state, is  ^^'  » 2. 
hereby  prohibited  from  making  any  transfer  of  freights,  passen- 
gers, or  express  matters  to  or  with  any  other  railway  corporation, 
either  by  delivering  or  receiving  the  same  at  any  other  place  than 
in  this  state,  at  or  near  its  legal  terminus;  and  every  such  corpo- 
ration extending  to  the  boundary  or  within  this  state,  or  having 
authority  to  bridge  or  ferry  said  Missouri  river,  shall  erect  and 
maintain  at  or  near  its  legal  terminus  within  the  limits  of  this 
state,  all  its  depots,  stations,  and  other  buildings  necessary  for 
such  transfer. 

Sec.  1312.  Every  railway  corporation  which  has  heretofore 
made,  or  which  shall  hereafter  make,  any  contract  with  any  Contracts  with 
municipal  corporation  in  this  state,  is  hereby  prohibited  from,  in  SJ>raUoMerh^ 
any  manner,  violating  any  of  the  provisions  of  such  contract;  and  g*"^®*^-.  ^ 
every  railway  corporation  which  has  heretofore  made,  or  which 
shall  hereafter  make,  any  contract  with  any  municipal  corporation 
in  this  state,  is  hereby  required  to  perform  each  and  all  of  the 
provisions  of  any  and  every  such  contract,  specifically  as  agreed 
therein.  In  every  case  in  which  any  such  municipal  corporation 
has  complied  with  its  obligations  relating  to  such  contract  at  any 
stage  of  the  progress  of  its  fulfillment,  so  far  as  it  has  agreed  to 
do,  such  municipal  corporation  shall  not  be  required  to  furnish 
any  further  tender  or  guarantee  of  compliance  on  its  part  in  order 
to  secure  its  rights  in  the  courts;  but  in  case  anything  remains  to 
be  done  by  such  municipal  corporation  under  such  contract,  after 
the  completion  of  the  same  on  the  part  of  the  railway  corporation 
contracting  therewith,  then  it  shall,  after  the  enforced  compliance 
on  the  part  of  such  corporation  as  hereinafter  provided,  be  required 
to  fully  comply  on  its  part. 

Sec.  1313.  In  case  of  a  refusal  of  any  railway  corporation  to 
comply  with  the  provisions  of  section  thirteen  hundred  and  ten 
of  this  chapter,  or  its  failure  to  perform  the  duties  required  in 
the  preceding  section,  or  their  doing  or  having  dune  any  act  at 
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Penalty  for  fail- 
ure to  comply. 
Same,  §  4. 


Proceedings  to 
enforce  con- 
tracts. 
Same.  2  5. 


Ii^  unction 
Same,  {  6. 


Remedies  not 
exclusive, 
fc'arae,  §  7. 


variance  with  such  performance  or  duties,  then  the  municipal 
corporation  affected  thereby,  or  with  which  the  contract  in  that 
particular  case  was  made,  may,  in  an  action  by  mandamus,  in  any 
court  of  record  in  the  county  in  which  such  municipal  corporation 
is  situate,  proceed  against  such  corporation  so  failing  or  refusing, 
and  such  corporation  shall,  on  proper  proof,  be  required  by  such 
court  to  perform  all  the  duties  required  by  this  and  the  three  pre- 
cedin|2:  sections,  and  said  law  pertaining  to  mandamus  shall  apply 
in  such  a  case  with  the  same  force  that  it  does  in  all  other  cases, 
except  as  it  is  herein  enlarged. 

[In  the  printed  code  the  word  "provided"  occurs  between  "action" 
and  *'  by  "  in  the  seventh  line,  which  is  not  in  the  origin^.] 

Sec.  1314.  In  case  any  municipal  corporation  affected  as  before 
stated,  or  with  which  any  such  contract  has  been  made,  should  not 
desire  to  seek  the  remedy  given  in  the  last  preceding  section,  it 
may  proceed  in  equity  by  the  action  of  specific  performance,  in 
any  court  in  the  county  in  which  such  municipal  corporation  is 
situate,  and  in  case  such  court  should  find  that  a  contract  had 
been  made,  it  shall,  by  decree,  require  such  company  so  violating 
or  offering  to  violate  its  contract,  or  failing  or  refusing  to  perform 
the  provisions  thereof,  to  specifically  perform  the  same. 

Sec.  1315.  Any  court  or  jud^re  in  this  state  to  whom  applica- 
tion shall  be  made,  shall,  at  the  suit  of  any  municipal  corporation 
as  aforesaid,  restrain  by  injunction  the  violation  of  any  provisions 
of  the  five  preceding  sections  of  this  chapter,  or  of  the  provisions 
of  any  contract  as  aforesaid;  and  in  such  proceeding,  it  shall  not 
be  necessary  for  such  municipal  corporation  to  give  bond. 

[In  the  original,  instead  of  the  words  **th9  five  preceding  sections,"  occur 
the  words  *' sections  thirty- two,  thirty- three  and  thirty- four,"  which  sec- 
tions are  1306,  1307  and  1308,  as  numbered  in  the  printed  code.  In  the  code 
commissioners'  report  the  same  words  are  used  but  the  sections  there  re- 
feried  to  as  **  sections  32,  83  and  34  of  this  chapter  '*  correspond  to  §  1309, 
1310  and  131 1  of  the  printed  code.  It  is  beUevcd,  however,  that  the  sec- 
tions intended  to  be  referred  to,  both  in  the  report  and  in  the  code  as 
adopted  are  §§  1310,  1311  and  1312.] 

Sec.  1316.  The  remedies  provided  for  in  the  two  preceding 
sections  shall  not  be  construed  to  be  exclusive,  and  any  order, 
judgment,  or  decree  made  by  any  court  in  pursuance  of  any  pro- 
visions of  the  six  preceding  sections,  shall  be  enforced  in  the 
usual  manner. 


Executive 

council  to 

nssess. 

14  G.  A.  ch.  26, 


OF  ASSESSMENT  AND  TAXATION. 

Sec.  1317.  On  the  first  Monday  of  March  in  each  year,  the 
executive  council  shall  assess  all  the  property  of  each  railway  cor- 
poration in  this  state,  excepting  the  lands,  lots,  and  other  real 
estate  belonging  thereto  not  used  in  the  operation  of  any  railway. 

port  V,  C.  R.  L  i0P,  R.  Co.,  38-633. 

The  riffht  of  the  C.  R.  I.  &.  P.  R. 

Co.  to  the  use  of  the  pfovernment 

bridg-e  across  the  Mississippi  river  at 


The  provisions  of  this  and  the  fol- 
lowing sections  as  to  the  taxation  of 
railway  property  (14th  G  A.,  ch.  26) 
are  not  m  conflict  with  Const .  art  8, 
§  2,  relating  to  the  taxation  of  the 
property  of  corporations,  Ciif/  of  Du- 
buque V.  C.  D.  <S;  M.  R.  Co.,  47-196. 
But  §  9  of  that  act  which  released 
companies  from  the  payment  of 
municipal  taxes  previously  levied, 
held  unconstitutional :  City  of  Daven- 


Davenport,  heJdy  not  taxable  except 
as  part  of  the  property  of  the  com- 
pany used  in  the  operation  of  its  road; 
al-o,  held,  that  the  omission  of  the 
executive  council  to  include  the  same 
in  the  assessment  of  the  company 
would  not  give  the  city  authority  to 
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assess  and  tax  such  interest:  C.  R. 
I.  dt  P,  R,  Co,  V,  City  of  Davenport, 
51-451. 

As  \o  the  taxation  of  the  property 
of  railway  companies  not  ujed  in  the 


operation  of  their  roads,  see  §  806; 
and  as  to  previous  provisions  relating 
to  the  taxation  of  railway  property, 
&c.,  see  notes  to  §  801. 


Officers  to  Air- 

Sec.  1318.     The  president,  vice-president,  or  general  superin-  whaut^^n^' 
tendent,  and  such  other  officers  as  such  council  may  designate  of  g^^^^',^  n 
any  corporation  operating  any  railway  in  this  state,  shall  furnish  12  G.  A.  ch*  lie. 
said  council  on  or  before  the  fifteenth  day  of  February  in  each 
year,  a  statement,  signed  and  sworn  to  by  one  of  such  officers, 
showing  in  detail  for  the  year  ending  on   January  the  first  pre- 
ceding: 

1.  The  whole  number  of  miles  owned,  operated,  or  leased  in 
the  state  by  such  corporation  making  the  return,  and  the  value 
thereof  per  mile,  with  a  detailed  statement  of  all  property  of  every 
kind,  and  the  value,  located  in  each  county  in  the  stiite; 

2.  Also  a  detailed  statement  of  the  number  and  the  value 
thereof  of  engines,  p  issenger,  mail,  express,  baggage,  freight, 
and  other  cars,  or  property  used  in  operating  or  repairing  such 
railway  in  this  state;  and  on  railways  which  are  part  of  lines 
extending  beyond  the  limits  of  this  state,  the  return  shall  show  the 
actual  amount  of  rolling  stock  in  use  on  the  corporation's  line  in 
the  state  during  the  year  for  which  return  is  made. 

The  return  shall  show  the  amount  of  rolling  stock,  the  gross 
earnings  of  the  entire  railway,  and  the  gross  earnings  of  the  same 
in  this  state,  and  all  property  designated  in  the  next  section,  and 
such  other  facts  as  such  council  may,  in  writing,  require.  If  such 
officers  fail  to  make  such  statement,  said  council  shall  proceed  to 
assess  the  property  of  the  corporation  so  failing,  adding  thirty  per 
cent,  to  the  assessable  value  thereof. 

[As  to  taxation  of  sleeping  and  dining  cars,  see  17th  6,  A.,  ch.  114,  in- 
serted following  §  1 .123.] 

Howassess- 
Sec  1319.     The  said  property  shall  be  valued  at  its  true  cash  ment  made  and 

value,  and  such  assessment  shall  be  made  upon  the  entire  railway  uin^?*^*^'^ 
within   the  state,  and  shall  include  the  right  of  way,   road-bed,  1^^- ^  ®^- ^' 
bridires,   culverts,   rolling-stock,    depots,   sta* ion-grounds,   shops, 
buildings,  gravel  beds,  and  all  other  property,  real  and  personal, 
exclusively  used  in  the  operation  of  such  railway.     In   assessing 
saiil  railway  and  its  equipments,  said  council  shall  take  into  con- 
sideration the  gross  earnings  per  mile  for  the  year  ending  January 
the  first,  preceding,  and  any  and  all  other  matters  necessary  to 
enable  said  council  to  make  a  just  and  equitable  assessment  of 
said  railway  propt^rty.     If  a  part  of  any  railway  is  without  this 
stato,  then,  in  estimating  the  value  of  its  rolling-stock  and  movable 
]iroperty,  they  shall  take  into  consideration  the  proportion  which 
the  business  of  that  part  of  the  railway  lying  within  the  state 
bears  to  the  business  of  the  railway  without  the  state;  such  valua- 
tion shall  be  in  the  s:ime  ratio  as  that  of  ihe  property  of  individuals,  statement  sent 
Skc.  1320.     On  or  before  the  twenty-fifth  day  of  March  in  each  auditor  of  each 
year,   siid   council  shall  transmit  to  the  county  auditor  of  each  same.i 4. 
county  through  which  any  railway  may  run,  a  statement  showing 
the  length  of  the  ma'n  track  of  such  railway  within   the  county, 
and  th(3  assessed   value  per  mile  of  the  same  as  fixed  by  a  pro  rata 
distribution  per  mile  of  the  assessed  value  of  the  whole  property 
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Duty  of  audi- 
tor, Doard  of 
supervisors, 
aud  county 
treasurer. 
Same,  g  5. 


named  in  the  preceding  section.     Said  statement  shall  be  entered 
on  the  proper  record  of  the  county. 

[As  amended,  changing  the  date  in  first  line;  16th  G.  A.,  ch.  153.] 

Sec.  1321.  At  the  first  meeting  of  the  board  of  supervisors  held 
after  said  statement  is  received  by  the  county  auditor,  they  shall 
make  and  cause  the  same  to  be  entered  in  the  proper  record,  an 
order,  stating  and  declaring  the  length  of  the  main  track,  and  the 
assessed  value  of  such  railway  lying  in  each  city,  town,  township, 
or  lesser  taxing  district  in  their  county  through  which  said  railway 
runs,  as  fixed  by  the  executive  council,  which  shall  constitute  the 
taxable  value  of  said  property  for  taxable  purposes,  and  the  taxes 
on  said  property  when  collected  by  the  county  treasurer  shall  be 
paid  over  to  the  persons  or  corporations  entitled  thereto  as  other 
taxes,  and  the  county  auditor  shall  transmit  a  copy  of  said  order 
to  the  city  council  or  trustees  of  such  city,  incorporated  town,  or 
township. 

The  order  of  the  board  becomes 
the  basis  for  the  levy  of  taxes  on  rail 
w^ay  propertj',  for  all  purposes,   and 
the  assessment  need  not  be  placed 


upon  the  assessor's  books:  S.  C.  <t 
St.  P.  R.  Co.  V,  County  of  Osceola, 
45-1G8,  177. 


Taxes  levied. 
Same,  g  6. 


Shall  not  ap- 
ply. 


Sec.  1322.  All  such  railway  property  shall  be  taxable  upon 
said  assessment  at  the  same  rates,  by  the  same  officers,  and  for  the 
same  purposes  as  the  property  of  individuals  within  such  counties, 
cities,  towns,  townships,  and  lesser  taxing  districts. 

See  §  810. 

Sec.  1323.  The  provisions  of  this  chapter  in  relation  to  trans- 
porting of  passengers,  shall  not  apply  to  any  railway  in  this  ttate 
until  the  gross  earnings  of  the  preceding  year,  reckoning  from 
the  first  day  of  January  of  each  year,  shall  equal  or  exceed  the 
sum  of  four  thousand  dollars  per  mile  average  for  all  the  miles 
of  road  operated  during  the  whole  of  that  preceding  year. 


Code.  ?  1318, 
amended. 


TAXATION   OF   SLEEPING   AND   DINING    CARS. 

[Seventeenth  General  Assembly,  Chapter  114.] 

Sec.  1.  In  addition  to  the  matters  required  to  be  contained 
in  the  statement  provided  for  in  section  thirteen  hundred  and 
eighteen  of  the  code,  such  statement  shall  show  the  number  of 
Return  to  show  sleeping  and  dining  cars  not  owned  by  such  corporation,  but  used 
unmberofcase.  \yy  j^  [jj  operating  its  railway  in  this  state  during  each  month  of 
the  year  for  which  the  return  is  made,  and  also  the  number  of 
miles  each  month  that  said  cars  have  been  run  or  operated  on 
such  railway  within  the  state,  and  the  total  number  of  miles  that 
said  cars  have  been  run  or  operated  each  month  within  and  with- 
out the  state. 

Sec.  2.  The  executive  council  shall,  at  the  time  of  the  assess- 
ment of  other  railway  property  for  taxation,  assess  for  taxation 
the  average  number  of  cars  so  used  by  such  corporation  each 
month,  and  the  assessed  value  of  said  cars  shall  bear  the  same 
proportion  to  the  entire  value  thereof,  that  the  monthly  average 
number  of  miles  that  such  cars  have  been  run  or  operated  within 
the  state  shall  bear  to  the  monthly  average  number  of  miles  that 


Executive 
council  to 
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such  cars  have  been  used  or  operated  within  and  without  the  state, 
such  valuation  shall  be  in  the  same  ratio  as  that  of  the  property 
of  individuals. 

Sec.  3.  The  executive  council  shall,  as  provided  by  sections  Manner  of 
thirteen  hundred  and  eighteen  and  thirteen  hundred  and  nineteen 
of  the  code,  first  assess  the  value  of  the  property  of  the  corpora- 
tion using  sleeping  and  dining  cars  not  owned  by  such  corpora- 
tion, and  shall  then  add  to  such  valuation,  the  amount  of  the 
assessed  valuation  of  said  sleeping  and  dining  oars,  made  as  here- 
inbefore provided,  and  such  aggregate  amount  shall  constitute  and 
be  considered  the  assessed  value  of  the  property  of  such  corpora- 
tion for  the  purposes  of  taxation. 

RATES  OP  FARE  AND  FREIGHT. 

[Fifteenth  General  Assembly,  Chapter  68.] 

Sec.  1.  All  railroad  corporations  organized  or  doing  business  aa«lfication 
ill  this  state,  their  trustees,  receivers,  or  lessees,  under  the  laws  or  oi  railroads, 
authority  thereof,  shall  be  limited  in  their  maximum  charges  to  the 
rates  of  compensation  for  the  transportation  of  passengers  and 
freight,  which  are  herein  prescribed.  All  railroads  in  this  state 
sliall  be  classified  according  to  the  gross  amount  of  their  respective 
annual  earnings  within  the  state,  per  mile,  for  the  preceding  year, 
as  follows:  Class  "A"  shall  include  all  railroads  whose  gross  annual 
earnings,  per  mile,  shall  be  four  thousand  dollars  or  more.  Class  "B" 
shall  include  all  railroads  whose  gross  annual  earnings,  per  mile, 
shall  be  three  thousand  dollars  or  any  sum  in  excess  thereof  less  than 
four  thousand  dollars.  Class  "  C  "  shall  include  all  railroads  whose 
gross  annual  earnings,  per  mile,  shall  be  less  than  three  thousand 
dollars. 

Sec.  2.  All  railroad  corporations,  according  to  their  classi-  Maximum 
fications  as  herein  prescribed,  shall  be  limited  to  compensation '^^®**^^^"^^* 
per  mile  for  the  transportation  of  any  person,  with  ordinary  bag- 
gage not  exceeding  one  hundred  pounds  in  weight  as  follows: 
Class  "  A  "  three  cents;  class  "  B  "  three  and  one-half  cents;  class 
"C"  four  cents;  provided^  that  no  such  corporation  shall  charge, 
demand,  or  receive  any  greater  compensation  per  mile  for  the 
transportation  of  children  twelve  years  of  age  or  under,  than  half 
the  rate  above  prescribed;  and  provided^  also^  a  charge  of  ten 
cents  may  be  added  to  the  fare  of  any  passenger,  when  the  same 
is  paid  upon  the  cars,  if  a  ticket  might  have  been  procured  within 
a  reasonable  time  before  the  departure  of  the  train.  *  *  ♦ 
♦         ♦         ♦         ♦         ♦ 

Sec.  7.     It  shall  be  the  duty  of  each  railroad  corporation  oper-  to  make 
ating  a  railroad  in  this  state  during  the  month  of  January,  1875,  annual  suit©- 
and  each  and  every  year  thereafter,   to  make  and  return  to  the  ceiptsto 
governor  a  statement  of  its  gross  receipts  on  its  entire  road  with-  8^>vemor. 
m  this  state  for  the  year  preceding  and  ending  with  the  31st  day 
of  December.     Said  statement  shall  be  sworn  to  by  the  president  now  verified. 
and  superintendent  of  the  road  in  this  state,  and  shall  contain  a 
detailed  statement  of  the  entire  receipts  for  transporting  freight 
and  passengers,  and  all  other  sources  of  income  of  the  road.     A 
failure  to  comply  with  the  provisions  of  this  section  shall  subject 
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the  corporation  so  failing,  to  a  penalty  of  one  hundred  dollars 
per  day,  for  each  and  every  day  after  such  report  is  due  until  it  is 
made;  to  be  recovered  in  an  action  in  the  name  of  the  state  of 
Iowa,  for  the  benefit  of  the  school-fund.  If  the  executive 
council  shall,  on  examination,  be  satisfied  of  the  correctness  of 
said  return,  it  shall  be  their  duty  to  classify  the  dlflFerent  railroads 
in  this  state  as  hereinbefore  pro\nded,  and  the  governor,  when 
there  shall  be  any  change  in  classification,  shall  issue  a  certificate 
to  any  corporation  or  corporations  aflFected  by  such  change,  certi- 
fying to  them  the  class  to  which  they  are  respectively  assigned. 
And  any  change  of  rates  made  by  any  railroad  corporation  pursu- 
ant to  any  change  of  classification,  shall  take  eflFect  and  be  in  force 
from  and  after  the  4th  day  of  July  following  such  changes.  The 
reports  from  the  railroad  corporations  of  this  state  for  the  year 
1873,  made  pursuant  to  the  provisions  of  section  twelve  hundred 
and  eighty  of  the  code,  shall  determine  the  classification  of  each 
road  for  the  year  ending  July  3d,  1875. 

[The  other  sections  of  this  act  are  repealed  by  the  act  following.  16th  G. 
A.»  ch.  13^3,  relieving  railway  companies  upon  certain  conditions  from  the 
penalties  provided  in  the  omitted  sections  of  the  foregoing^  act,  is  also 
omitted  ] 


BOARD  OF  BAILROAD  COMMISSIONERS. 


Parts  of  chap- 
ter 68,  loth  G. 
A.,  repealed. 


Board  to  con- 
sist of  three 
persons,  one  a 
civil  engineer. 

Term  of  office. 


Persons  inter- 
ested not  eligi- 
ble. 


Duties  of 

commiasion* 

era. 


[Seventeenth  General  Assembly,  Chapter  77.] 
Sec.  1.     Chapter  68,  of  the  acts  of  the  fifteenth  general  assem- 
bly, excepting  sections  one,  two,  and  seven  thereof,  be  and  the 
same  is  hereby  repealed,  and  the  following  be  enacted: 

Sec.  2.  The  governor,  with  the  advice  and  consent  of  the  ex- 
ecutive council  shall,  before  the  first  day  of  April  next,  appoint 
three  competent  persons  (one  of  whom  shall  be  a  civil  engineer), 
who  shall  constitute  a  board  of  railroad  commissioners,  and  who 
shall  hold  their  offices  from  the  date  of  their  respective  appoint- 
ments, for  the  terms  of  one,  two  and  three  years,  respectively, 
from  the  first  day  of  April  next.  The  governor  shall,  in  like  man- 
ner, before  the  first  day  in  April  of  each  year  thereafter,  appoint 
a  commissioner,  to  continue  in  office  for  the  term  of  three  years 
from  said  day;  and  in  case  any  vacancy  occurs  in  the  said  board 
by  resignation  or  otherwise,  shall,  in  the  same  manner,  appoint  a 
commissioner  for  the  residue  of  the  term,  and  may  remove  such 
commissioners,  and  appoint  others  to  fill  their  vacancy  at  any  time, 
in  the  discretion  of  the  governor  and  executive  council.  !No  per- 
son owning  any  bonds,  stock  or  property  in  any  railroad  company, 
or  who  is  in  the  employment  of,  or  who  is  in  any  way  or  manner 
pecuniarily  interested  in  any  railroad  corporation,  shall  be  eligible 
to  the  office  of  railroad  commissioner.  Said  commissioners  shall 
be  qualified  electors  of  the  state.  The  commissioners  shall,  as 
nearly  as  practicable,  be  selected  one  from  the  eastern,  one  from 
the  central  and  one  from  the  western  portions  of  the  state. 

Sec.  3.  Said  commissioners  shall  have  the  general  supervision  of 
all  railroads  in  the  state  operated  by  steam,  and  shall  inqiure  into 
any  neglect  or  violation  of  the  laws  of  this  state  by  any  railroad 
corporation  doing  business  therein,  or  by  the  officers,  agents  or 
employee,  thereof,  and  shall  also  from  time  to  time  carefully  ex- 
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amine  and  inspect  the  condition  of  each  railroad  in  the  state,  and 

of  its  equipment,  and  the  manner  of  its  conduct  and  management, 

with  reference  to  the  public  safety  and  convenience,  and  for  the 

purpose  of  keeping  the  several  railroad  companies  advised  as  to  shall  mftkc 

the  safety  of  their  bridges,  shall  make  a  semi-annual  examination  ^/,i?na"on 

of  the  same,  and  report  their  condition  to  the  said  companies,  of  briaj,'cs. 

And  if  any  bridge  shall  be  deemed  unsafe  by  the  commissioners,  if  brifige  Ls 

they  shall  notify  the  railroad  company  immediately,  and  it  shall  &""^,}^"^^'^„ 
»      fi       J    X        ff  *^  •  J       •!        J  A.  •  J         X    •  1  R.  R.  Co.  shall 

be  the  duty  of  said  railroad  company  to  repair  and  put  in  good  be  uotittcd. 

order  within  ten  dajrs  after  receiving  said  notice,  said  bridge,  and 
in  default  thereof,  said  commissioners  are  hereby  authorized  and  em- 
powered to  stop  and  prevent  said  railroad  company  from  running  or 
passing  its  trains  over  said  bridge,  while  in  its  unsafe  condition. 
Whenever,  in  the  judgment  of  the  railroad  commissioners,  it  shall  1^??^ /5**^**V 
appear  that  any  railroad  corporation  fails,  in  any  respect  or  par-  any  repairs  or 
ticular,  to  comply  with  the  terms  of  its  charter  or  the  laws  of  the  aeenied  ex- 
state,  or  whenever  in  their  judgment  any  repairs  are  necessary  pedient. 
upon  its  road,  or  any  addition  to  its  rolling  stock,  or  any  addition 
to  or  change  of  its  stations  or  station  houses,  or  any  change  in  its 
rates  of  fare  for  transporting  freight  or  passengers,  or  any  change 
in  the  mode  of  operating  its  road  and  conducting  its  business  is 
reasonable  and  expedient  in  order  to  promote  the  security,  con- 
venience and  accommodation  of  the  public,  said  railroad  commis- 
sioners shall  inform  such  railroad  corporation  of  the  improvements 
and  changes  which  they  adjudge  to  be  proper,  by  a  notice  thereof 
in  writing  to  be  served  by  leaving  a  copy  thereof  certified  by  the 
commissioners'  clerk,  with  any  station  agent,  clerk,  treasurer  or 
any  director  of  said  corporation  and  a  report  of  the  proceedings 
shall  he  included  in  the  annual  report  of  the  commissioners  to  the 
learislature.     Nothino:  in  this  section  shall  bo  construed  as  reliev-  Railroads  not 

•  »     •  rdlGVPd  of 

ing  any  railroad  company   from  their  present  responsibility  or  liability, 
liability  for  damage  to  person  or  property. 

Sec.  4.  The  said  railroad  commissioners  shall,  on  or  before  the 
first  Monday  in  December  in  each  year,  make  a  report  to  the  Reportot 
governor  of  their  doings  for  the  precedi.ig  year,  containing  such  commission- 
facts,  statements  and  explanations  as  will  disclose  the  workmg  of 
the  system  of  railroad  transportation  in  this  state,  and  its  relation 
to  the  general  business  and  prosperity  of  the  citizens  of  the  state, 
and  such  suggestions  and  recommendations  in  respect  thereto  as 
may  to  them  seem  appropriate.  Said  report  shall  also  contain  as 
to  every  railroad  corporation  doing  business  in  this  state: 

First. — The  amount  of  its  capital  stock. 

Second. — The  amount  of  its  preferred  stock,  if  any,  and  the 
condition  of  its  preferment. 

Third. — ^The  amount  of  its  funded  debt  and  the  rate  of  interest. 

Fourth. — The  amount  of  its  floating  debt. 

Fifth. — The  cost  and  actual  present  cash  value  of  its  road  and 
equipment,  including  permanent  way  buildings  and  rolling  stock, 
all  real  estate  used  exclusively  in  operating  the  road,  and  all  fix- 
tures and  conveniences  for  transacting  its  business. 

Sixth. — The  estimated  value  of  all  other  property  owned  by 
such  corporation,  with  a  schedule  of  the  same,  not  including 
lands  grjuited  in  aid  of  its  construction. 

Seventh. — The  number  of  acres  originally  granted  in  aid  of 
construction  of  its  road  by  the  United  States  or  by  this  state* 
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Eighth — Number  of  acres  of  such  land  remaining  unsold. 

Ninth — A  list  of  its  officers  and  directors,  with  their  respec- 
tive places  of  residence. 

Tenth — Such  statistics  of  the  road  and  of  its  transportation 
business  for  the  year  as  may,  in  the  judgment  of  the  commission- 
ers, be  necessary  and  proper  for  the  information  of  the  general 
assembly,  or  as  may  be  required  by  the  governor.  Such  report 
shall  exhibit  and  refer  to  the  condition  of  such  corporation  on  the 
first  day  of  July  of  each  year,  and  the  details  of  its  transportation 
business  transacted  during  the  year  ending  June  30th. 

Eleventh — The  average  amount  of  tonnage  that  can  be  carried 
over  each  road  in  the  state  with  an  engine  of  given  power. 

Sec.  5.  To  enable  said  commissioners  to  make  such  a  report, 
the  president  or  managing  officer  of  each  railroad  corporation 
doing  business  in  this  state,  shall  annually  make  to  the  said  com- 
missioners, on  the  15th  day  of  the  month  of  September,  such  re- 
turns, in  the  form  which  they  may  prescribe,  as  will  afford  the  in- 
formation required  for  their  said  official  report ;  such  returns  shall 
be  verified  by  the  oath  of  the  officer  making  them  ;  and  any  rail- 
road corporation  whose  return  shall  not  be  made  as  herein  pre- 
scribed by  the  15th  day  of  September,  shall  be  liable  to  a  penalty 
of  one  hundred  dollars  for  each  and  every  day  after  the  16 th 
day  of  September  that  such  return  shall  be  wilfully  delayed  or 
refused. 

Sec.  6.  The  said  commissioners  shall  hold  their  office  in  the 
capitol,  or  at  some  other  suitable  place  in  the  city  of  Des  Moines. 
They  shall  each  receive  a  salary  of  three  thousand  dollars  per  an- 
num, to  be  paid  as  the  salaries  of  other  state  officers  are  paid,  and 
shall  be  provided  at  the  expense  of  the  state  with  necessary  office 
furniture  and  stationery,  and  they  shall  have  authority  to  appoint 
a  secretary,  who  shall  receive  a  salary  of  fifteen  hundred  dollars 
per  annum. 

Sec.  7.  Said  commissioners  and  secretary  shall  be  sworn  to 
the  due  and  faithful  performance  of  the  duties  of  their  respective 
offices  before  entering  upon  the  discharge  of  the  same,  as  pre- 
scribed in  section  six  hundred  and  seventy-six  of  the  code,  and  no 
person  in  the  employ  of  any  railroad  corporation,  or  holding  stock 
in  any  railroad  corporation,  shall  be  employed  as  secretary.  Each 
of  said  commissioners  shall  enter  into  bonds  with  security  to  be 
approved  by  the  executive  council,  in  the  sum  of  ten  thousand 
dollars,  conditioned  for  the  faithful  performance  of  his  duties. 

Sec.  8.  To  provide  a  fund  for  the  payment  of  the  salaries  and 
current  expenses  of  the  board  of  commissioners,  they  shall  certify 
to  the  executive  council  on  or  before  the  first  day  of  January  in 
each  year,  the  amount  necessary  to  defray  the  same,  which  amount 
shall  be  divided  pro  rata  among  the  several  railway  corporations 
according  to  the  assessed  valuation  of  their  property  in  the  state. 
The  executive  council  shall  thereupon  certify  to  the  board  of  su- 
pervisors of  each  county,  the  amount  due  from  the  several  railway 
corporations  located  and  operated  in  said  county  and  the  board  of 
supervisors  shall  cause  the  same  to  be  levied  and  collected  as 
other  taxes  upon  railway  corporations,  and  the  county  treasurer 
shall  account  to  the  state  for  the  same  as  provided  by  law  for 
other  state  funds. 


Digitized  by 


Google 


Chap.  5.]  eailways.  367 

Sec.  9.     The  said  commissioners  shall  have  power,  in  the  dis-  powera  in  ox- 

charjre  of  the  duties  of  their  office,  to  ejtamine  any  of  the  books,  amiiiing  rec- 

^j  J.       r  L  ^'  X'  J       ords  of  rail- 

papers  or  documents  of  any  such  corporation,  or  to  examme  under  road  connnin- 

oath  or  otherwise  any  officer,  director,  agent,  or  employe  of  any  *^ 
such  corporation;  they  are  empowered  to  issue  subpoenas  and  ad- 
minister oaths  in  the  same  manner  and  with  the  same  power  to 
enforce  obedience  thereto  in  the  performance  of  their  said  duties 
as  belong  and  pertain  to  courts  of  law  in  this  state;  and  any  per- 
son who  may  wilfully  obstruct  said  commissioners  in  the  perform- 
ance of  their  duties,  or  who  may  refuse  to  give  any  information 
within  his  possession  that  may  De  required  by  said  commissioners 
within  the  line  of  their  duty,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable,  on  conviction  thereof,  to  a  fine  not 
exceeding  one  thousand  dollars,  in  the  discretion  of  the  court,  the 
costs  of  such  subpoenas  and  investigation  to  be  first  paid  by  the 
state  on  the  certificate  of  said  commissioners. 

Sec.  10.     It  shall  be  the  duty  of  any  railroad  corporation,  when  Duties  of  rail- 
within  their  power  to  do  so,  and  upon  reasonable  notice,  to  fur-  Ja^^^^^ 
nish  suitable  cars  to  any  and  all  persons  who  may  apply  therefor,  • 
for  the  transportation  of  any  and  all  kinds  of  freight,  and  to  re- 
ceive and  transport  such  freight  with  all  reasonab  e  dispatch,  and 
to  provide  and  keep  suitable  facilities  for  the  receiving   and  hand- 
ling the  same  at  any  depot  on  the  line  of  its  road;  and  also  to  re- 
ceive and  transport  in  like  manner,  the  empty  or  loaded  cars,  fur- 
nished by  any  connecting  road,  to  be  delivered  at  any  station  or 
stations  on  the  line  of  its  road,  to  be  loaded  or  discharged,  or 
re-loaded  and  returned  to  the  road  so  connecting;  and  for  com- 
pensation, it  shall  not  demand  or  receive  any  greater  sum  than  is 
accepted  by  it  from  any  other  connecting   railroad,  for  a  similar 
service. 

Sec.  11.  No  railroad  corporation  shall  charge,  demand,  or  RoafigRhaii 
receive  from  any  person,  company,  or  corporation,  for  the  trans-  notdiscrimj- 
portation  of  persons  or  property,  or  for  any  other  service  a  greater 
sum  than  it  shall  at  the  same  time  charge,  demand,  or  receive 
from  any  other  person,  company,  or  corporation  for  a  like  service 
from  the  same  place,  or  upon  like  condition  and  under  similar 
circumstances,  and  all  concessions  of  rates,  drawbacks  and  con- 
tracts for  special  rates  shall  be  open  to  and  allowed  all  persons, 
companies  and  corporations  alike,  at  the  same  rate  per  ton  per 
mile  by  car  load  upon  like  condition  and  under  similar  circum- 
stances, unless  by  reason  of  the  extra  cost  of  transportation  per 
car  load  from  a  different  point  the  same  would  be  unreasonable 
and  inequitable,  and  shall  charge  no  more  for  transporting  freight 
from  any  point  on  its  line  than  a  fair  and  just  proportion  of  the 
price  it  charges  for  the  same  kind  of  freight  transported  from  any 
other  point. 

Sec.  12.     No  railroad  company  shall  charge,  demand,  or  re-  no  railroad 
ceive  from  any  person,  company,  or  corporation  an  unreasonable  *^u5iP".h^  - , , 
price  for  the  transportation  of  persons  or  property,  or  for  the  unrtnsjilirbk' 
nandling  or  storing  of  freight,  or  for  the  use  of  its  cars,  or  for  "****■ 
any  privilege  or  service  afforded  by  it  in  the  transaction  of  its 
business  as  a  railroad  corporation. 

Sec.  13.     Any  railroad  corporation  which  shall  violate  any  of 
the  provisions  of  this  act,  as  to  extortion  or  unjust  discrimina- 
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tion,  shall  forfeit  for  every  such  offense  to  the  person,  company, 
or  corporation  aggrieved  thereby,  three  times  the  actual  damages 
sustained  or  overcharges  paid   oy  the  said  party  aggrieved,  to- 

f  ether  with  the  cost  of  suit,  and  a  reasonable  attorney's  fee  to  be 
xed  by  the  court,  and  if  an  appeal  be  taken  from  the  judgment 
or  any  part  thereof,  it  shall  be  the  duty  of  the  appellate  court  to 
include  in  the  judgment  an  additional  reasonable  attorney's  fee 
for  services  in  the  appellate  court  or  courts,  to  be  recovered  in  a 
civil  action  therefor.  And  in  all  cases  where  complaint  shall  be 
made,  in  accordance  with  the  provisions  of  section  fifteen,  herein- 
after provided,  that  an  unreasonable  charge  is  made,  the  commis- 
sioners shall  require  a  modified  charge  for  the  service  rendered, 
such  as  they  shall  deem  to  be  reasonable,  and  all  cases  of  a  fail- 
ure to  comply  with  the  recommehdation  of  the  commissioners 
shall  be  embodied  in  the  report  of  the  commissioners  to  the  legis- 
lature; and  the  same  shall  apply  to  any  unjust  discrimination, 
extortion,  or  overcharge  by  said  company,  or  other  violation  of 
law. 

Skc.  14.  Upon  the  occurrence  of  any  serious  accident  upon  a 
railroad  which  shall  result  in  personal  injury,  or  loss  of  life,  the 
corporation  operating  the  road  upon  which  the  accident  occurred 
shall  give  immediate  notice  thereof  to  the  comm'ssioners  whose 
duty  it  shall  be,  if  they  deem  it  necessary,  to  investigate  the 
same,  and  promptly  report  to  the  governor  the  extent  of  the  per- 
sonal injuries,  or  loss  of  life,  and  whether  the  same  was  the  result 
of  the  mismanagement  or  neglect  of  the  corporation  on  whose 
line  the  injury  or  loss  of  life  occurred.  Provided^  that  such  report 
shall  not  be  evidence  or  referred  to  in  any  case  in  any  court. 

Sec.  15.  It  shall  be  the  duty  of  said  commissioners  upon  the 
complaint  and  application  of  the  mayor  and  aldermen  of  any  city 
or  the  mayor  and  council  of  any  incorporated  town,  or  tho  trus- 
tees of  any  township,  to  make  an  examination  of  the  rate  of  pas- 
senger fare  or  freight  tariff  charged  by  any  railroad  company,  and 
of  the  condition  or  operation  of  any  railroad,  any  part  of  whose 
location  lies  within  the  limits  of  such  city,  town  or  township,  and 
if  twenty-five  or  more  legal  voters  in  any  city  or  township  shall, 
by  petition  in  writing,  request  the  mayor  and  aldermen  of  such 
city  or  the  trustees  of  such  township,  to  make  the  said  complaint 
and  application,  and  the  mayor  and  aldermen,  or  the  trustees,  re- 
fuse or  decline  to  comply  with  the  prayer  of  the  petition,  they 
shall  state  the  reason  for  such  non-compliance  in  writing  uj>on 
the  petition,  and  return  the  same  to  the  petitioners  ;  and  the  peti- 
tioners may  thereupon,  within  ten  days  from  the  date  of  such 
refusal  and  return,  present  such  petition  to  said  commissioners 
and  said  commissioners  shall,  if  upon  due  inquiry  and  hearing  of  the 
petitioners,  they  think  the  public  good  demands  the  examination, 
proceed  to  make  it  in  the  same  manner  as  if  called  upon  by  tho 
mayor  and  aldermen  of  any  city,  or  the  trustees  of  any  township. 
Belore  proceeding  to  make  such  examination,  in  accordance  with 
such  application  or  petition,  said  commissioners  shall  give  to  the 
petitioners  and  the  corporation  reasonable  notice,  in  writincr,  of 
the  time  and  place  of  entering  upon  the  same.  If,  upon  such  an 
examination,  it  shall  appear  to  said  commissioners  that  the  com- 
plaint alleged  by  the  applicants  or  petitioners  is  well  founded. 
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they  shall  so  adjudge,  and  shall  inform  the  corporation  operating 
such  railroad  of  their  adjudication  within  ten  days,  and  shall  also 
report  their  doings  to  the  governor,  as  provided  in  the  fourth  sec- 
tion of  this  act. 

Sec.  16.  In  the  construction  of  this  act,  the  phrase  railroad  shall 
be  construed  to  include  all  railroads  and  railways  operated  by 
steam,  and  whether  operated  by  the  corporation  owning  them  or 
by  other  corporations  or  otherwise.  The  phrase  railroad  corpora- 
tion shall  be  construed  to  mean  the  corporation  which  constructs, 
maintains  or  operates  a  railroad  operated  by  steam  power. 

Sec.  17.  Nothing  in  this  act  shall  be  construed  to  estop  or 
hinder  any  persons  or  corporations  from  bringing  suit  against  any 
railroad  company  for  any  violation  of  any  of  the  laws  of  this  state 
for  the  government  of  railroads. 

Sec.  18.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 


Phrases  "rail- 
road"  and 
"railroad  cor- 
poration." 


These  provw- 
ions  not  to 
hinder  any 
suit  against 
railroad  com- 
pany. 

Repealing 
clause. 


tion. 


TAXES  IN   AID  OP   RAILROADS. 

[Sixteenth  General  Assembly,  Chapter  123.] 

Sec.  1.     It  shall  be  lawful  for  any  township,  incorporated  town  who  may  aid 
or  city  to  aid  in  the  construction  of  any  projected  railroad  in  this  in  construo- 
state,  as  hereinafter  provided. 

Under  a  similar  act  (12  G.  A.,  eh. 
48).  it  was  held  that  the  legislature 
has  not  the  constitutional  power  to 
authorize  the  voting  of  a  tax  by  a 
township  or  city,  to  be  given  to  a 
railway  company  to  aid  in  the  con- 
struction of  it^  road  :  Hanson  v. 
Vernofi,  27-28,  fully  citing  and  dis- 
cussing previous  cases;  but  in  pass- 
ing upon  a  subsequent  act  of  the  i>ame 
kind  (13th  G.  A.,  ch.  102),  this  case 
was  overruled,  and  it  was  held  that 
the  act  was  not  unconstitutional  as 
authorizing  a  taking  of  private  prop- 
ertv  for  public  use;  that  the  use  was 
public,  although  for  private  profit; 
and  that  the  taxing  power  is  not  con- 
ditioned, as  is  that  of  eminent  do- 
mtdn,  upon  the  making  of  compen- 
sation :  StewaH  v.  Board  of  Super- 
visors,  rf*c.,  80-9;  followed  in  McG. 
iitS.C.R,  Co.  V,  Birdsall,  ^^^h; 
and  Bonnifield  v.  Bidwell,  82-149; 
also  as  to  the  present  act,  in  Ren  wick 
r.  D.  dt.  N.  R.  Co..  47-511:  and 
criticised  in  King  v.  Wilson,  1  Dil- 
lon (U.  S.  C.  C),  555. 

The  action  of  the  township  trustees 
in  calling  an  election  under  18  G.  A., 
ch.  102,  held,  to  be  of  a  judicial  or 
quasi  judicial  character,  so  that  the 
(luestion  whether  such  action  was 
illegal  or  without  jurisdiction  might 
be  determined  on  certiorari:  Jordon 
V.  Hayne,  36-9.  But  where,  although 
the  petition  was  not  signed  by  the  re- 


quisite number  of  tax-paj^ers.  the 
trustees  had  decided  it  sufficient,  and 
ordered  an  election,  and  the  tax  was 
voted  and  levied,  held,  that  the  valid- 
ity of  the  tax  could  not  be  assailed 
for  such  d-fect  in  the  petition,  and 
that  it  could  only  be  taken  advantage 
of  in  some  method  provided  for  direct 
review:  Ryan  v,  Varga,  87-78. 

Under  12  G.  A.,  ch.  48,  held,  that 
although  it  was  the  duty  of  the  treas- 
urer to  proceed  to  collect  the  tax 
when  due,  he  could  not  be  compelled 
by  the  company  to  do  so  until  it 
showed  itself  entitled  thereto:  Har- 
wood  V.  Case,  87-692;  and  that  under 
14th  G.  A.,  ch.  2,  the  tax  did  not  be- 
come deliiiQuent  until  the  company 
was  entitled  to  the  tax  and  the  whole 
amount  thereof,  and  that  the  latter 
act,  though  retrospective,  was  not  in 
that  respect  invalid:    Ibid. 

Held,  that  the  duty  of  the  trustees, 
as  to  giving  certificate  of  comple- 
tion of  road,  ete.,  (as  provided  in 
18th  G.  A.,  ch.  102  and  14th  G.  A., 
chs.  2  and  50),  is  only  to  determine 
whether  the  road  is  completed,  and 
that  they  could  not  refuse  io  give  the 
certificate  on  the  ground  of  fraud  in 
the  election,  or  in  the  certificate  of 
the  engineers,  ete.:  Harwood  v, 
()« I n&f/,  44-885;  also  held  that  such 
certificate  of  the  trustees  was  not  a  ju- 
dicial act  and  was  not  conclusive,  its 
only  purpose  being  to  authorize  t^e 
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county  treasurer  to  pay  over  to  the  entitle  the  company  io  the  tax  voted: 

company  the   funds    collected,  and  Ibid, 

that  it  had  nothing  to  do  with  the  In  g;eneral,  as  bearing:  upon  various 

treasurer's  right  to   collect  the  tax:  provisions  of  this  and  similar  acts. 

Lamb  v.  Anderson y  54-190.  see  Cattell  v.  Lowri/,4b-41H;    Casady 

Also,  held,  that  the  purchase  of  a  v,  Lowryt  49-^28;  Merrill  r.  Welsher, 

line  of  road,  instead  of  the  construe-  50-61. 
tion  of  the  line  proposed,  would  not 

Sec.  2.  "Whenever  a  petition  shall  be  presented  to  the  council 
or  trustees  of  any  incorporated  town  or  city,  or  trustees  of  any 
township,  signed  by  a  majority  of  the  resident  freehold  tax  payers 
of  such  township,  incorporated  city  or  town,  asking  that  the  ques- 
tion of  aiding  in  the  construction  of  any  railroad  be  submitted  to 
the  voters  thereof,  it  shall  be  the  duty  of  the  trustees  or  council 
of  such  incorporated  town  or  city,  or  trustees  of  such  township,  to 
immediately  give  notice  of  a  special  olection,  by  publication  in 
some  newspaper  published  in  the  county,  if  any  be  published 
therein,  and  also  by  posting  said  notice  in  five  public  places  in 
such  township,  incorporated  city  or  town,  at  least  ten  days  before 
said  election,  which  notice  shall  specify  the  time  and  place  of 
holding  said  election,  the  line  of  railroad  proposed  to  be  aided, 
the  rate  per  centum  of  tax  to  be  levied,  and  whether  the  entire 
per  centum  voted  is  to  be  collected  in  one  year,  or  one-half  collect- 
ed the  first  year  and  one-half  the  following  year;  and  the  amount 
of  work  upon  said  proposed  railroad  line  required  to  be  completed 
before  said  tax  shall  be  paid  to  the  railroad  company,  and  where 
the  same  shall  be  performed,  and  to  what  point  said  road  shall  be 
fully  completed,  and  any  other  conditions  which  shall  be  performed 
before  such  tax  shall  become  due,  collectible  and  payable;  and 
in  no  case  shall  such  tax  become  due,  collectible  or  payable  until 
the  road  is  fully  completed  to  such  point  as  mentioned  in  the  no- 
tice. At  such  election  the  question  of  taxation  shall  be  submitted, 
and  if  a  majority  of  the  votes  polled  be  "  for  taxation,"  then  the 
recorder  of  the  incorporated  town,  the  city  clerk,  township  clerk, 
or  clerk  of  said  election,  shall  forthwith  certify  to  the  county  audi- 
tor the  rate  per  centum  of  tax  thus  voted  by  such  township,  in- 
corporated town  or  city,  the  year  or  years  during  which  the  same 
is  to  be  collected,  and  the  time  and  terms  upon  which  the  same, 
when  collected,  is  to  be  paid  to  the  railroad  company,  under  the 
conditions  and  stipulations  in  the  said  notice,  together  with  an 
exact  copy  of  the  notice,  under  which  such  election  was  held; 
which  said  county  auditor  shall  at  once  cause  to  be  recorded  in 
the  office  of  the  recorder  of  deeds  of  the  county. 

When  such  certificate  shall  have  been  made  and  recorded,  the 
board  of  supervisors  of  the  county  shall  at  the  time  of  levying  the 
ordinary  taxes  next  following,  levy  such  taxes  as  are  voted  under 
the  provisions  of  this  act  as  shown  by  said  certificate,  and  cause 
the  same  to  be  placed  on  the  tax  lists  of  the  proper  township,  in- 
corporated city  or  town,  indicating  in  their  order  thereupon  when 
and  in  what  proportion  the  same  are  to  be  collected,  and  upon 
what  conditions  the  same  are  to  be  paid  to  the  railroad  company, 
a  certified  copy  of  which  said  order  shall  accompany  the  tax  lists. 

Said  taxes  shall  be  collected  at  the  time  or  times  specified  in 
said  order  in  the  same  manner,  and  be  subject  to  the  same  penal- 
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ties  for  non-payment  after  they  are  collectible  as  other  taxes,  or 
as  may  be  stated  in  the  petition  asking  said  election. 

[As  amended,  makinfir  a  mcyoritv,  instead  of  a  two-thirds  vote,  suflBcient, 
17th  G.  A.,  ch.  157;  also  changinjr  the  length  of  time  of  posting  notices  from 
twenty  to  ten  days;  18th  G.  A.,  ch.  144  ] 

Sec.  3.     The  stipulations  and  conditions  contained  in  the  said  J^^^^?^^ 
not  ces  must  conform  to  those  set  forth  in  the  petition,  as  the  same  petition, 
is  presented  to  the  trustees  of  the  township  or  trustees  or  council 
of  the  incorporated  city  or  town  where  the  said  taxes  are  pro- 
posed to  be  votei,  and  the  aggregate  amount  of  tax  to  be  voted 
or  levied  under  the  provisions  ol*  this  act  in  any  township,  incorpo- 
rated town  or  city,  shall  not  exceed  five  per  centum  of  the  assessed  ^nt!ofto^^ 
value  of  the  property  therein  respectively. 

Skc.  4.     The  moneys  collected  under  the  provisions  of  this  act  ^^3®^  V^^ 
shall  be  paid  out  by  the  county  treasurer  to  the  treasurer  of  the  Kd  when. 
railroad  company,  for  whom  the  same  was  voted,  upon  the  orders 
of  the  president  or  managing  director  thereof,  at  any  time  after 
the  trustees  of  such  township,  or  trustees  or  council  of  such  incor- 
porated town  or  city  voting  such  tax,  or  a  majority  of  them  shall 
have  certified  to  the  county  treasurer  that  the  conditions  required 
of  the  railroad  company  and  set  forth  in  the  notice  for  the  special 
election  at  which  the  tax  was  voted  have  been  complied  with. 
And  it  is  hereby  made  the  duty  of  said  township  trustees,  or  trus-  Duty  of  trus- 
tees or  council  of  such  incorporated  town  or  city,  when  the  said  ^^^ 
conditions  have  been  complied  with  sufficiently  to  entitle  the  said 
railroad  company  to  the  amount  of  such  orders,  or  when  the  said 
conditions  are  fully  complied  with  and  performed  on  the  part  of 
the  railroad  company,  to  make  such  certificate. 

Sec.  5.     It  shall  be  the  duty  of  the  county  treasurer  when  re-  County  treas- 
quired,  in  addition  to  a  tax  receipt  to  issue  to  each  tax  payer,  on  ^^^^''    ^^^  ^  • 
his  payment  of  taxes  voted  in  aid  of  a  railroad  company  under 
the  provisions  of  this  act,  a  certificate  showing  the  amount  of  tax  Certificates  to 
by  him  paid  in  aid  of  said  railroad  company,  and  when  the  same  ^^P*y*^^' 
was  paid,  and  he  shall  be  entitled  to  charge  and  receive  as  com- 
pensation therefor,  the  sum  of  twenty-five  cents  for  each  certifi- 
cate so  by  him  issued. 

Said  certificates  arp.  hereby  made  assignable,  and  when  pre-  Assignable. 

sented  by  any  person  holding  the  legal  title  thereto  to  the  presi- 

ident,  managing  director,  treasurer,  or  secretary  of  the  railroad 

company  receiving  the  taxes  paid  as  shown  by  said  certificate,  in 

amount  showing  the  sum  of  one  hundred  dollars  or  more  of  taxes 

to  have  been  paid  for  said  railroad  company,  it  shall  be  and  is 

hereby  made  the  duty  of  said  railroad  company  to  issue  or  cause 

to  be  issued  to  said  person  the  amount  of  stock  covered  by  said  S?5PS".L 
'n      .  'n     "  •!•/.•  •■!  t  i*^'-!  shall  l6sue 

certificate  or  certificates,  and  if  the  taxes  paid  as  shown  by  said  shares  of  stock 

certificate  or  certificates  amount  in  the  aggregate  to  more  or  less  ^"'^'^^°^®- 
than  any  certain  number  of  shares  of  said  stock,  then  the  holder 
aforesaid  of  such  certificate  or  certificates  shall  be  entitled  to  re- 
ceive of  said  stock  the  number  of  shares  next  greater  than  the 
amount  covered  by  said  certificates,  upon  making  up  the  defi- 
ciency in  money  or  tendering  the  same  with  the  said  certificates 
the  said  stock  to  be  estimated  for  the  purposes  hereof  at  its  par 
value. 
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Sec.  6.  The  board  of  directors  of  any  railroad  company  re- 
ceiving taxes  voted  in  aid  thereof  under  the  provisions  of  this  act 
or  those  members  thereof  or  either  of  them,  who  shall  vote  to 
bond,  mortgage,  or  in  any  manner  encumber  said  road  to  an 
amount,  if  the  same  be  a  railroad  of  three  feet  gauge,  to  exceed  the 
sum  of  eight  thousand  dollars  per  mile,  and  if  of  the  ordinary  four 
feet  eight  and  one-half  inch  gauge,  to  exceed  the  sum  of  sixteen 
thousand  dollars  per  mile,  not  including  in  either  case  any  debt 
for  ordinary  operating  expenses,  shall  be  liable  to  the  stock  hold- 
ers or  either  of  them,  for  double  the  amount,  estimated  at  its  par 
value  of  the  stock  by  him  or  her  held,  if  the  same  should  be  ren- 
dered of  less  value  or  lost  thereby. 

Sec.  7.  Should  the  taxes  voted  in  aid  of  any  railroad  under 
the  provisions  of  this  act  remain  in  the  treasury  more  than  two 
years  after  the  same  have  been  collected,  the  right  to  them  by 
the  railroad  company  shall  be  considered  forfeited,  and  the  per- 
sons paying  the  said  taxes  shall  be  entitled  to  receive  from  the 
county  treasurer  the  amount  by  them  paid  to  the  said  railroad 
company,  in  which  case  the  persons  paying  the  said  taxes  shall  bo 
entitled  to  receive  back  only  their  proper  pro  rata  share  thereof 
remaining. 

Sec.  8.  Nothing  contained  in  this  act  shall  preclude  any  tax 
payer  who  may  contract  with  a  railroad  company  for  which  taxes 
shall  have  been,  or  may  thereafter  be,  voted,  under  the  provisions 
of  this  act,  to  pay  his  tax  thus  voted,  or  any  part  thereof,  in  labor 
upon  the  line  of  its  road,  or  in  material  for  its  construction,  or 
supplies  furnished,  or  money  paid  for  the  construction  of  the 
road,  in  pursuance  of  the  terms  and  conditions  stipulated  in  the 
notices  of  election,  in  lieu  of  a  payment  to  the  county  treasurer, 
from  presenting  to  the  county  treasurer  a  receipt  from  said  rail- 
road company,  duly  signed  by  the  president  or  managing  director 
specifying  the  amount  of  such  payment,  and  having  the  same 
credited  by  the  county  treasurer  on  his  tax  in  aid  of  said  railroad, 
with  the  effect  in  all  respects  as  though  the  same  was  paid  in 
money  to  the  said  county  treasurer;  and  when  such  receipts  have 
been  presented  and  thus  credited  by  the  county  treasurer,  they 
shall  have  the  same  force  and  validity  in  his  settlement  with  the 
board  of  supervisors  as  the  orders  from  the  railroad  company 
provided  for  in  section  four  hereof. 

[The  original  section  repealed  and  the  forefifoinff  substituted,  18th  G.  A., 
eh.  28.] 

Sec.  9.  All  railroads  in  this  state  constructed  by  or  with  the 
aid  of  any  taxes  levied  and  collected  under  the  provisions  of  this 
act  shall  be  subject  to  the  control  of  the  general  assembly  thereof 
in  regard  to  the  management  of  the  same,  and  the  charges  for  the 
transportation  of  freights  and  passengers  thereon. 

[Seventeenth  General  Assembly,  Chapter  173] 
Sec.  1.     It  shall  be  lawful  for  any  township  incorporated  town 
or  city  to  aid  in  the  construction  of  any  projected  railroad  in  this 
state  as  hereinafter  provided. 

Sec.  2.  Whenever  it  shall  be  proposed  in  the  petition  and  no- 
Finrt  mortgage  tice,  which  are  provided  in  section  two  of  chapter  one  hundred 
**""''''  and  twenty-three  of  the  laws  of  sixteenth  general  assembly,  tois- 
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sue  first  mortage  bonds  not  exceeding  in  amount  the  limit  estab- 
lished in  section  six  of  said  act,  in  lieu  of  stock  as  provided  in 
section  five  of  said  act,  it  shall  be  lawful  to  issue  said  bonds  of 
the  denomination  of  one  hundred  dollars  in  the  same  manner  as 
is  provided  for  the  issue  of  stock  in  said  act. 

Sec.  3     Whenever  it  is  proposed  to  issue  bonds  in  lieu  of  stock  Petition  and 
as  aforesaid,  the  petition    and   notice   shall  state  the  amount  of  Sat^  * 
bonds  per  mile  of  road  to  be  issued,  the  per  centum  of  interest, 
and  time  of  the  payment  of  the  interest  and  principal  of  the  bonds. 

FORFEITURE   OF  TAX. 

[Eighteenth  General  Assembly,  Chapter  192.] 

Sec.  1.  "Whenever  any  taxes  have  been  voted  and  levied  upon  the 
property  of  any  township,  city  or  town  in  any  county  in  this  state  mence  work 
under  the  provisions  of  chapter  one  hundred  and  twenty-three  of  y^^  ^*° 
the  acts  of  the  sixteenth  general  assembly,  and  chapter  one  hun- 
dred and  fifty-seven  of  the  acts  of  the  seventeenth  general  assem- 
bly, to  aid  in  the  construction  of  any  railway  within  this  state, 
and  the  work  of  construction  of  the  said  railway  shall  not  have 
been  in  good  faith  commenced  in  said  township,  or  in  the  adjoin- 
inor  township,  when  the  line  of  said  railway  does  not  pass  through 
such  township,  within  two  years  from  the  date  of  the  time  when 
such  taxes  were  voted,  the  ri^ht  of  such  company  to  any  such 
taxes  shall  be  declared  to  be  forfeited,  and  the  board  of  super- 
visors of  such  county  shall  abate  and  cancel  such  tax  on  the  tax-  Tax  cancelled 
books  of  the  county,  and  refund  any  taxes  in  the  treasury  of  the  and  reAiuded. 
county  that  have  been  paid  into  such  treasury  to  the  person  pay- 
ing  the   same.     The   provisions  of  this  section  are  intended  to 
cover  all  cases  where  taxes  have  been  voted  and  no  time  was 
stated  in  the  notice  of  such  election  when  the  work  was  to  be 
commenced.  * 

Sec.  2.     When  taxes  have  been  voted  and  levied  to  aid  in  the  paUurc  to 
construction  of  nny  railway  within  this  state   by  any  township,  comply  with 
town  or  city,  under  and  by  virtue  of  the  provisions  of  the  acts  of  ^""^ 
the  general  assembly  referred  to   in  section  one  of  this  act^  and 
such  railway  company  shall   have  neglected  for  the  space  of  six 
months  to  comply  with  the  terms  of  the  notice  and  petition  under 
which  such  taxes  have  been  voted,  and  such  fact  snail  be  certi- 
fied to  the  board  of  supervisors  of  the  county  wherein  such  taxes 
were  voted  by  the  trustees  of  the  township  or  town  or  city  council, 
it  is  hereby  made  the  duty  of  the   board  of  supervisors  of  such 
county  to  abate  and  cancef  all  such  taxes  on  the  tax-books  of  the 
county,  and  refund  any  money  in  county  treasury  to  the  persons 
who  may  have  paid  the  same. 

REGULATIONS   AS  TO   OFFICES. 

[Sixteenth  General  Assembly,  Chapter  68.] 

Sec.  1.    All  railroads  terminating  in  Iowa,  shall  establish  and 
maintain  at  such  terminus,  general  freight  and  passenger    offices 
(and  express  and  telegraph  offices,  when  operating  an  independent  ficoat'cmfven- 
express  or  telegraph  company),  at  localities  accessible  and  con- ^ent  point 
venient  to  the  public,  and  there  keep  for  sale  tickets  over  their  re- 
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spective  roads,  and  in  advertising,  correctly  set  forth  their 
true  connections,  starting  or  terminal  points,  time  tables  and 
freight  tariffs,  affording  correct  information  to  the  business  and 
traveling  public. 

Sec.  2.     If  any  oiBcer,  agent,  employe  or  lessee  engaged  in 
operating  any  railroad,  express  company  or  telegraph  line,  tt>r- 
compiydeemed  ^^^i^^^ng  in  or  Operated   within  the  state  of  Iowa,  shall  refuse 
amisdemean-     or  neglect  to  comply  with  any  of  the  provisions  or  requirements 
fshedL^^"'^      of  section  one  of  this  act,  he  shall  be   deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be  fined  in  a  sum 
not  exceeding  five  hundred  dollars,  and  may  be  imprisoned  not 
more  than  six  months. 

SLEEPING   CARS. 

[Eighteenth  General  Assembly,  Chapter  169.] 

Sec.  1.     All  railroad  and  sleeping-car  companies  running  or 

operating  sleepers  or  sleeping  cars  within  this  state,   upon  rail- 

offi    to  be        roads  terminating  therein,  shall  establish,  maintain  and  keep  open 

kept  open  with  to  the  public  at  such  termini,  ticket  offices  at  accessible  and  con- 

berSflf^^^        venient  places  in  which  they  shall  keep  a  diagram  of  the  berths, 

and  state-rooms  in  such  sleepers  or  sleeping  cars,  and  shall  at  all 

times  during  the  day  time  keep  such  offices  open  for  the  sale  of 

tickets  for  such  berths  and  state-rooms. 

Sec.  2.  If  any  officer,  agent,  employe,  or  lessee,  engaged  in 
operating  any  sleeper  or  sleeping  car  line,  terminating  or  operated 
within  the  state  of  Iowa,  shallrefuse  or  neglect  to  comply  with 
deemS  amis-  any  of  the  provisions  or  requirements  of  section  one  of  this  act  he 
demeanor:  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars 
and  may  be  imprisoned  not  more  than  six  months. 

t 


CHAPTEE6. 

OF  TELEGRAPHS. 

Section  1324.     Any  person  or  company  may  construct  a  tele- 

whomaycon-  graph  line  along  the  public  highways   of  this  state,  or  across  the 

struct:  right  of  rivers  or  over  any  lands  belonging  to  the  state  or  to  any  private 

R^JE^  ^       individual,  and  may  erect  the  necessary  fixtures  therefor  ;  pro- 

c. '51,  §780.        vit/ec/,  that  when  any  highway  along  which   said  line  has  been 

constructed  shall  be  changed,  said  person  or  company  shall,  upon 

ninety  days  notice  in  writing,  remove  said  line  to  said  highway  as 

established.      Said  notice  contemplated   herein    may  be  served 

on    any   agent   or    operator  in  the    employ    of  said  person  or 

company. 

Sec  1325.    Such  fixtures  must  not  be  so  constructed  as  to  incom- 
mode the  public  in  the  use  of  any  highway  or  the  navigation  of 
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any  stream;  nor  shall  they  be  set  up  on  the  private  grounds  of  any  How  const^uc^ 
individual  without  paying  him  a  just  equivalent  for  the  damages  ^*a  laig. 
he  thereby  sustains.  C.  '61,  g  78i. 

[The  word  *'8o'*  in  the  first  line  is  omitted  in  the  printed  code.] 

Sec.  1326.     If  the  person  over  whose  lands  such  telegraph  line  Damages 
passes  claims  more  damage  therefor  than  the   proprietor  of  the  ^^''^; 
telegraph  is  willing  to   pay,    the  amount  of  damages   may   be^-'^^'^"^- 
determmed  in  the  same  manner  as  is  provided  in  chapter  four  of 
this  title. 

Sec.  1327.     If  the  proprietor  of  any  telegraph  within  this  state,  Liability  of 
or  the  person  having  the  control  and  management  thereof,  refuses  ren&iniTo '"^ 
to  receive  dispatches  from  any  other  telegraph  line,  or  to  trans-  transnilt  mcs- 
mit    the   same   with   fidelity    and   without    unreasonable  delay,  R.  <?  1 3^1  • 
all  the  laws  of  the  state  in  relation  to  limited  partnerships,  to  ^- '^^' '^• 
corporations,  and  to  obtaining  private  property  for  the  use  of 
such  telegraph  shall  cease  to  operate  in  favor  of  the  proprietor 
thereof;  and,  if  private  property  has  been  taken  for  the  use  of 
such  telegraph  without  the  consent  of  the  owner,  he  may  reclaim 
and  recover  the  same 

Sec.  1328.     Any  person  employed  in  transmitting  messages  by  Forwilftil  faii- 
telegraph,  must  do  so  without  unreasonable  delay,  and  any  one  SJ]^(iemeaiior 
who  wilfully   fails  thus  to  transmit  them,  or  who  intentionally  R.gi352. 
transmits  a  message  erroneously,  or  makes  known  the  contents  of    *     '* '   * 
any  message  sent  or  received  to  any  person  except  him  to  whom 
it  is  addressed,  or  to  his  agent  or  attorney,  is  guilty  of  a  misde- 
meanor. 

Sec.  1329.     The  proprietor  of  a  telegraph  is  liable  for  all  mis-  Liable  for  ml* 
takes  in  transmitting  messages  made  by  any  person  in  his  employ-  R.^^353. 
ment,  and  for  all  damages  resulting  from  a  failure  to  perform  any  c. '6ij785. 
other  duties  required  by  law. 


It  sepus  that  this  section  does  not 
prevent  the  company  from  entering 
into  stipulations,  or  adopting  reason- 
able regulations  govemmff  the  trans- 
mission of  messages  and  that  a  regu- 
lation that  the  company  will  not 
be  liable  for  mistakes  unless  the 
message  is  repeated,  is  reasonable 
and  binding  upon  the  parties,  'i'he 
company  may  stipulate  lor  freedom 
from  liability  for  mistakes  occasioned 


by  uncontrollable  causes,  but  not  for 
tnose  resulting  from  its  own  fault  or 
want  of  ordinary  care  or  the  improper 
and  negligent  conduct  of  its  servants. 
Where  the  company  has  been  released 
from  liability  except  lor  its  own  neg- 
neyence  the  party  seeking  to  recover 
from  it  must  make  out  such  negli- 
ligence:  Siceatland  v.  III.  dt  Miss, 
TeL  Co,,  27-433. 


TAXATION  OF  TELEGRAPHS. 

[Seventeenth  General  Assembly,  Chapter  59.] 

Sec.  1.     All  telegraph    lines    built   and  operated  within   the  All  tele- 
state    of  Iowa  shall  be  subject  to  taxation,   as  hereinafter   re-  S^g^^bjeet^to 
quired.  taxation. 

Sec.  2.     It  shall  be  the  duty  of  the  president,  vice-president,  K^-ery  teu^ 
general  manager  or  superintendent  of  every  telegraph  company  8"^p.^  j"^*'" 
operating  a  line  in  this  state,  to  furnish  the  auditor  of  state,  on  porninimnUy 
or  before  the  first  Monday  of  May  in  each  year,  a  statement  under  J^?" ^'^"^"^  ^^ 
oath,  and  in  such  form  as  the  auditor  may  prescribe,  showing  the 
following  facts  :     JF^irst — The  total  number  of  miles  owned,  oper- 
ated or  leased,  within  the  state,  with  a  separate  showing  of  the 
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number  leased.  Second — The  total  number  of  miles  in  each 
separate  line  or  division  thereof,  together  with  ;the  number  of 
separate  wires  thereon,  and  stating  the  counties  through  which 
the  same  is  carried.  Third — ^The  total  number  of  teleppraph 
stations  on  each  separate  line,  and  the  total  number  of  telegraphic 
instruments  in  use  therein,  together  with  the  total  number  of 
stations,  other  than  railroad  stations,  maintained.  Fourth — The 
average  number  of  telegraph  poles,  per  mile^used  in  the  construc- 
tion and  maintenance  of  said  lines. 

Sec.  3.  Upon  the  receipt  of  the  said  statement  from  the 
several  companies,  the  auditor  of  state  shall  lay  the  same  before 
the  state  board  of  equalization  at  its  meeting  on  the  second  Mon- 
day in  July  in  each  year,  which  shall  proceed  to  assess  said  tele- 
graph lines  at  the  true  cash  value  thereof. 

Sec.  4.  The  said  state  board  shall  also,  at  said  meeting, 
determine  the  rate  of  tax  to  be  levied  and  collected  upon  said 
assessment,  which  shall  not  exceed  the  average  rate  of  taxes,  gen- 
eral, municipal  and  local,  leviod  throughout  the  state  during  the 
previous  year,  which  rate  shall  be  ascertained  from  the  records 
and  files  in  the  auditor's  office,  which  tax  shall  be  in  lieu  of  all 
other  taxes,  state  and  local,  and  shall  be  payable  into  the  state 
treasury. 

Sec.  5.  The  taxes  levied  as  provided  by  this  chapter,  shall  be- 
come due  and  p  lyable  at  the  state  treasury  on  the  first  day  of 
February,  following  the  levy  thereof,  and  if  said  taxes  are  not 
paid  as  herein  provided,  it  shall  be  the  duty  of  the  treasurer  of 
state  to  collect  the  same  by  distress  and  sale  of  any  property  be- 
longing to  such  company  in  the  state,  in  the  same  manner  as  re- 
quired of  county  treasurers,  in  like  cases,  by  section  eight  hun- 
dred and  fifty-eight  of  the  code;  and  the  record  of  the  state 
board  in   such  case  shall   be  sufficient  warrant  therefor. 

Sec.  6.  Provided^  however.  That  any  telegraph  line  which 
may  be  owned  and  operated  by  any  railroad  company  exclusively 
for  the  transaction  of  the  business  of  such  company,  and  which 
has  been  duly  reported  as  such  in  the  annual  report  of  such  com- 
pany, and  been  duly  taxed  as  part  of  the  property  thereof  under 
the  laws  providing  for  the  taxation  of  railway  property,  shall  be 
exempt  from  the  provisions  of  this  act. 

Sec.  7.  If  the  officers  of  any  company  fail  to  make  and  file  the 
report  required  by  section  two  of  this  act  such  neglect  shall  not 
release  its  lines  from  taxation,  but  the  state  board  shall  proceed 
to  assess  the  line  notwithstanding,  adding  thereto  thirty  per 
centum  on  the  assessable  value  thereof. 

Sec.  8.     All  acts  in  conflict  herewith  are  hereby  repealed. 
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TITLE    XL 

OF  THE  POLICE  OF  THE  STATE. 


CHAPTER  L 

OF  THE  SETTLEMENT  AND  SUPPORT  OP  THE  POOB. 

Section  1330.     The  father,  mother,  and  children  of  any  poor  Who  liable  to 
person  who  is  unable  to  maintain  himself  by  work,  shall,  jointly  or  r.*^i355"' 
severally,  relieve  or  maintain  such  poor  person  in  such  manner  as  c. '51, 2 787. 
may  be  approved  by  the  trustees  ot  the  township  where  such  poor 
person  may  be;  but  these  officers  shall  have  no  control  unless  the 
poor  person  has  applied  for  aid. 


A  child  is  not  liable  for  the  sup- 
port of  a  parent  except  as  provided 
t)v  statute  and  such  liability  can  be 
enforced  only  in  the  manner  speci- 


fied; but  the  obligation  of  a  parent 
to  support  a  child  until  maturity,  is  a 
pertect  common  law  duty:  Dawsatt  v. 
Dawson,  12-012. 


Sec.  1331.     In  the  absence  or  inability  of  nearer  relatives,  the  Same, 
same    liability  shall  extend  to   the   grandparents,   if  of  ability 
without  personal  labor,  and  to  the  male  grandchildren  who  are 
of  ability  by  personal  labor  or  otherwise. 

Sec.  1332.     The    word  "father"  in  this  chapter  includes  the  Putative  fa- 
putative  father  of  an  illegitimate  child,  and  the  question  of  his  J^Je  chS§'.^^ 
being  the  father  may  be  tried  in  any  action  or  proceeding  ^  S'li^m 
recover  for,  or  to  compel  the  support  ot  an  illegitimate  child.    But    '     ' 
there  shall  be  no  obligation  to  proceed  against  the  putative  father 
before  proceeding  against  the  mother. 

Sec.  1333.     Upon  the  failure   of  such  relatives  to  relieve  or  Proceeding  to 
maintain  a  poor  person  who  has  made  application  for  relief,  the  r.™  135*7. 
township  trustees  may  apply  to  the  circuit  court  of  the  county  c.  '^1.  't  789. 
where  such  poor  person  resides,  for  an  order  to  compel  the  same, 
and  all  provisions  of  this  chapter  relating  to  trustees  shall  apply 
to  any  other  officers  of  a  county,  township,  or  incorporated  town, 
or  city,  charged  with  the  oversight  of  the  poor. 

Sec.  1334.     At  least  ten  days'  notice  of  the  application  shall  S®?^!*^®"** 
be  given  in  writing,  which  shall  be  served  as  original  notice  in  c. '61,  J  790. 
an  action.     In  such  proceedings  the  county  is  plaintiff,  and  the 
person  to  be  charged  is  defendant. 

Sec.  1335.     The  court  shall  make  no  order  affecting  a  person  Same, 
not  served,  but  may  notify  him  at  any  stage  of  the  proceedings.      c.'li!T79i. 

Skc.  1336.     The  court  may  proceed  in   a  summary  manner  to  Hearing  order 
hear  the  allegations  and  proofs  of  the  parties,  and  order  any  one  r  fig^ 
or  more  of  the  relatives  of  such  poor  person  who  appear  to  be  c*  5i,  g  792. 
able,  to  relieve  and  maintain  him,  charging  them,  as  far  as  practi- 
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cable,  in  the  order  above  named,  and  for  that  purpose  making  new 
parties  to  the  proceedings  when  necessary. 

Sec.  1337.     Such  order  may  be  for  the  entire  or  partial  support 

Same.  of  the  poor  person,  and  it  may  be  for  the  support,  either  by  money 

cli^m  or  by  taking  the  poor  person  to  a  relative's  house,  or  the  order 
may  assign  the  poor  person  for  a  certain  time  to  one,  and  lor 
another  period  to  another  relative,  as  may  be  adjudged  just  and 
convenient,  taking  into  view  the  means  of  the  several  relatives; 
but  no  person  shall  be  sent  to  the  house  of  any  relative  who  shall 
be  willing  to  pay  the  amount  necessary  for  his  support. 

Sec.  1338.     If  the  court  order  the   relief  in  any  other  manner 

^Ti3e2.  ^^*"  ^"  money,  it  shall  fix  a  just  weekly  value  upon  it. 

Sec.  1339.     The  order  may  be  specific  in  point  of  time,  or  it 

Same.  may  be  indefinite  until  the  further  order  of  the  court,  and  may  be 

c. '51, 1 796.  varied  from  time  to  time  when  the  circumstances  require  it,  on 
the  application  of  the  trustees,  of  the  poor  person,  or  of  any 
relative  affected  by  it,  upon  ten  days'  notice  being  given. 

Same.  Sec.  1340.     When  money  is  ordered  to  be  paid,  it  shall  be  paid 

c*  li^796        ^  ^^^^  oflScer  as  the  court  may  direct. 

'  Sec.  1341.     If  any  person  fails  to  render  the  support  ordered, 

Failure  to  com-  qj^  ^q  affidavit  of  one  of  the  proper  trustees  showing  the  fact,  the 

K.>1365.  court  may  order  execution  for  the  amount  due,  rating  any  support 

€.'51,2797.        ordered  in  kind  as  before  assessed. 

A  neai  ^^^'  ^^^^'  ^^^  appeal  may  be  taken  from  such  judgment  as 

R?T^.  fi-om  other  judgments  of  the  circuit  court. 

c.  m,  §798.  jrjuj^  printed  code  has  **  any  "  instead  of  **  an  *'  in  the  first  line,  as  in  the 

original.] 

Sec.  1343.     Whenever  a  father,  or  mother,  abandons  children, 
property"^?'^^'  ^^  husband  abandons  his  wife,  or  wiie  her  husband,  leaving  them 
tiered  seized,     chargeable,  or  likely  to  become  chargeable,  upon  the  public  for 
c'Ai,im.       their  support,  the  trustees  of  the  township  where  such  abandoned 
person  may  be,  upon  application  being  made  to  them,  may  apply 
to  the  clerk  of  the  circuit  court  or  judge  thereof  of  any  county 
in  which  the  parties  reside,  or  in  which  any  estate  of  such  abscond- 
ing father,  mother,  husband  or  wife,  may  be,  for  an  order  to  scizo 
the  same,  and,  upon  due  proof  of  the  above  facts,  the  clerk  of 
the  court  or  judge  may  issue  an  order  authorizing  the  trustees  or 
the  sheriflF  of  the  county  to  take  into  their  possession  the  goods, 
chattels,  things  in  action,  and  lands  of  the  person  absconding. 

[The  printed  code  omits  **  thereof  after  "judge  "  in  the  sixth  Une,  as  it 
stands  in  the  original.] 

Sec.  1344.     By  virtue  of  such  order,  the  trustees  or  sheriff  may 

Seizure  of.        take  the  property  wherever  the  same  may  be  found,  and  shall  bo 

€.'61. 2  800.        vested  with  all  the  right  and  title  to  the  personal  property,  and  to 

the  rents  of  the  real  property,  which  the  person  absconding  had 

at  the  time  of  his  departure. 

Sec  1345.  Such  order,  when  affecting  any  real  estate,  may  be 
When  affecting  entered  in  the  encumbrance  book,  and  all  sales,  leases,  and  trans- 
lOiliT*^  fers  of  any  such  property,  real  and  personal,  made  by  the  person 
a6i,  i  tibi.        after  the  issuing  and  entry  of  the  order  shall  be  void. 

Sec.  1346.  The  trustees  or  sheriff  shall  immediately  make 
Jn^'ei^ory  of :  an  inventory  of  the  property  so  seized  by  them,  and  return  the 
c.'ii.  \  802.        same,  together  with  the  proceedings,  to  the  court,  there  to  be  filed. 
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Sec.  1347.     The  court,  upon  inquiring  into  the  facts  and  cir-  Discharge  of: 
cumstances  of  the  case,  may  discbarge  the  order  of  seizure;  but  iim. 
if  it  be  not  discharged,  the  court  shall  have  power  to  direct  from  c.  '5i.  1 803. 
time  to  time  what  part  of  the  personal  property  shall  be  sold  and 
how,  and  how  much  of  the  proceeds  of  sucn  sale,  and  of  the  rents 
and  profits  of  the  real  estate  shall  be  applied  to  the  maintenance 
of  the  children,  wife,  or  husband,  of  the  person  so  absconding. 

Sec.  1348.      If  the   party  against   whom   such  order   issued,  s^"'^  8^^^^  ^ 
return  and  support  the  person  so  abandoned,  or  give  security  to  stored. 
the  county,  satisfactory  to  the  clerk  of  the  circuit  court,  that  such  q'  yfTgoi. 
person  shall   not   become  chargeable   to  the   county,  the  order 
shall  be  discharged  by  another  order  from  such  clerk,  and  the 
property  taken  and  remaining  restored. 

Sec.  1349.     The  defendant  may  demand  a  jury  in  the  trial  con-  Trial  by  jury, 
tern  plated,  on  the  question  of  his  ability  and  of  his  obligation  to  c.*4ifr805. 
support  a  poor  relative;  and  also  on  the  questions  of  abandon- 
ment and  liability  to  become  a  public  charge  as  provided  above, 
which  demand  may  be    made    upon    the    inquiry  contemplated 
above,  and  such  inquiry  shall  take  place  on  the   request  of  the  • 

defendant  unless  it  be  ordered  on  the  motion  of  the  court  itself 
with  notice  to  the  defendant. 

[The  word  **  questions"  in  the  third  line,  as  in  the  original,  is  **  question*' 
in  the  printed  code.] 

Sec.  1350.     Any  county  having  expended  any  money  for  the  Action  by 
relief  of  a  poor  person  under  the  provisions  of  this  chapter,  may  R.  ?  1374. 
recover  the  same  from  any  of  his  kindred  mentioned  in  sections  ^*  '^^'  ^  ^^' 
one  thousand  three  hundred  and  thirty,  and  one  thousand  three 
hundred  and  thirty-one  of  this  chapter,  by  an  action   brought  in 
any  court  having  jurisdiction  within  two  years  from  the  payment 
of  such  expenses. 

The  kindred  may  be  made  liable  as 
here  provided  without  any  proceed- 
ings having  been  instituted  under 

Sec.  1351.    A  more  distant  relative  who  may  have  been  com-  By  a  relative, 
pelled  to  aid  a  poor  person,  may  recover  from  any  one  or  more  of  a^ifga)?. 
the  nearer  relatives,  and  any  one  so  compelled  to  aid  may  recover 
contribution  from  others  of  the  same  degree. 

[The  printed  code  omits  "  any"  in  the  third  line,  as  it  stands  in  the 
original.] 

Sec.  1352.  Legal  settlements  may  be  acquired  in  the  coun- 
ties as  follows : 

1.  Any  person  having  attained  majority,  and   residing  in  this  Settlement: 
state  one   year  without  being  warned   as  hereinafter   provided,  r"|^i370."**^*^*^* 
gains  a  settlement  in  the  county  of  his  residence  ;  ioq^'a  ^  40 

2.  A  married  woman  follows  and  has  the  settlement  of  her 
husband,  if  he  have  any  within  the  state,  and  if  she  hid  a  set- 
tlement at  the  time  of  marriage  it  is  not  lost  by  the  marriage  ; 

3.  A  married  woman  abandoned  by  her  husband,  may  acquire 
a  settlement  as  if  she  were  unmarried  ; 

4.  Legitimate  minor  children  follow  and  have  the  settlement 
of  their  father  if  he  have  one,  but  if  he  has  none,  then  that  of  their 
mother; 


88  1333,  eiseq:  Boone  Co.  v.  Buhl, 
9-276. 
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5.  Illegitimate  minor  children  follow  and  have  the  settlement 
of  their  mother,  or  if  she  have  none  then  that  of  the  putative 
father; 

6.  A  minor  whose  parent  has  no  settlement  in  this  state,  and 
a  married  woman  living  apart  from  her  husband  and  having  no 
settlement,  and  whose  husband  has  no  settlement  in  this  state, 
residing  one  year  in  any  county  gains  a  settlement  in  such 
county; 

7.  A  minor  bound  as  an  apprentice  or  servant,  immediately 
upon  such  binding,  if  done  in  good  faith,  gains  a  settlement  where 
his  master  has  one. 


A  person  choosinjf  a  residence 
while  sane,  and  removinpr  there,  ac- 
quires a  settlement  as  provided  in 
this  section,  although  ne  becomes 
insane  and  is  removed  to  the  hospital 
before  the  expiration  of  the  year. 
Such  removal  to  the  hospital  is  not 


an  interruption  of  his  residence: 
Washington  Co,  v.  Mahaska  Co.,  47- 
57. 

As  to  what  constitutes  a  **  resi- 
dence *'  as  here  contemplated:  Comw- 
tt/  of  Cerro  Gordo,  v.  County  of 
\Vright,  50-439. 


Lost 

R.  ?  1377. 
C.  '51,  {  809. 


Sec.  1353.     A  settlement  once  acquired  continues  until  it  is 
lost  by  acquiring  a  new  one. 

Sec.  1354.  A  person  cominor  from  another  state,  and  not  hav- 
Foreign  pau-  ing  become  a  citizen  of  nor  having  a  settlement  in  this  state,  falling 
^?'i379.  ^*^^  want  and  applying  for  relief,  may  be  sent  to  the  state  whence 

c. '61,  gsiL  he  came,  at  the  expense  of  the  county,  under  an  order  of  the  cir- 
cuit court,  or  judge,  otherwise  he  is  to  be  relieved  in  the  county 
where  he  applies. 

Sec.  1355.     Persons  coming  from  other  states  or  counties  who 

Warning  to  de-  are,  Or  of  whom  it  is  apprehended  that  they  will  become  county 

^a'i380.  charges,  may  be   prevented    from    obtaining   a   settlement  in  a 

c.  '51.  §812.        county  by  warninor  them  to  depart  from  the  same  or  any  township 

thereof,   and  thereafter  they  shall  not  acquire  a  settlement  except 

by  the  requisite  residence  for  one  year  uninterrupted  by  another 

warning. 

Sec.  1356.  Such  warning  shall  be  in  writing,  and  may  be  served 
How  ffivcn  and  upon  the  order  of  the  trustees  of  the  township,  or  of  the  board  of 
R J  1381.  supervisors,  by  any  person;  and  such  person  shall  make  a  return  of 

his  doings  thereon  to  the  board  of  supervisors;  and,  if  not  made 
by  a  sworn  officer,  it  must  be  verified  by  affidavit. 

Sec.  1357.  When  a  poor  person  applying  for  relief  in  one 
Rejnovoi  when  county  has  a  settlement  in  another,  he  may  be  removed  to  the 
county  of  his  settlement,  if  he  be  able  to  be  removed,  upon  the 
order  of  the  trustees  of  the  township  or  board  of  supervisors  of 
the  county  where  he  applied  for  relief,  and  delivered  to  any  officer 
charged  with  the  oversight  of  the  poor,  in  the  county  where  his 
settlement  is,  giving  written  notice  of  the  fact  to  the  county  auditor  ; 
or  the  trustees  of  the  township,  or  board  of  supervisors  of  the 
county  where  he  applied  for  relief,  may,  in  their  discretion,  cause 
the  auditor  of  the  county  where  he  has  a  settlement  to  be  notified 
of  his  being  a  county  charge,  and,  thereupon,  it  will  become  the 
duty  of  the  latter  board  to  order  the  removal  of  the  poor  person,  if 
he  is  able  to  be  removed,  and,  if  not  able,  then  to  provide  for  his 
relief  and  for  refunding  all  expenses  incurred  in  his  behalf. 

(The  word  **  refunding''  in  the  last  line  as  it  stands  in  the  original,  i» 
omitted  in  the  pi-inted  c(xle.] 


C.  *ol.g  813. 


another 
count  V. 
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Not'ce   from  the  auditor  of  one  I  latter  county,  held^  suflSclent:  Count ff 
county  to  the  auditor  of  the  oiher  |  ofCenv  Gordo  v.  County  of  Wright^ 
that  relief  was  being  furnished  to  a    60-439. 
poor  person  having  a  residence  in  the  | 

Sec.  1358.     The  county  where  the  settlement  is,  shall  be  liable  county  of  set- 
to  the  county  rendering  r^  lief  for  all  reasonable  charges  and  ex-  RjYis-J^**'^^^' 
pensos  incurred  in  the  relief  and  care  of  a  poor  person,  if  notice  c. 'oi.^bij. 
of  relief  being  rendered  is  given  to  the  county  of  the  settlement 
within  a  reasonable  time  after  the  county  of  the  settlement  is  as- 
certained, and  for  the  charges  of  removal  and  expenses  of  support 
incurred  after  notice  given,  in  all  cases. 

Action  cannot  be  brought  by  one  County  of  Wright,  50-439. 

county  against  another  for  charges,  Ignonmce  of  the  fact  of  the  pau- 

etc.,  as  here  contemplated,  until  the  per's  settlement  will  not  prevent  the 

claim   is  presented  to  the  board  of  statute  of  limitations   From  running 

supervisors  of  the  county  liable,  and  against  such  claim :    Washington  Co, 

payment  demanded  as  provided  in  v.  Mahaska  Co.,  47-67. 
§  2610:    County  of  Cerro  Gordo  v. 

Sec.  1359.     Such  order  of  removal  shall  be  binding  on   the  order  binding 
county  to  which  the  removal  is  to  be  made,  unless,  within  thirty  unless  noiioe 
days  after  receipt  of  the  notice  provided  by  section  thirteen  hun-  riven.  ^' 
dred  and  fifty-seven,  it  gives  notice  to  the  auditor  of  the  county  c  ^51^815 
making  such  order  of  its  intention  to  contest  the  same.     In  such 
case,  the  proper  settlement  of  the  pauper  in  such  county  may  be 
tested  and  determined  in  an  action  brought  to  recover  the  amount 
already  expended  in  his  behalf.     A  notice  of  such  action,  signed 
by  the  county  auditor,  shall  be  served  on  the  auditor  of  the  other 
county,  specifying  the  amount  claimed  and  the  facts  out  of  which 
the  claim  arises,  and  no  other  proceeding  shall  be  necessary  to 
commence  the  action.     The  notice  hereinbefore  provided  for,  and 
a  transcript  of  whatever  other  proceedings  or  papers  there  may 
be  relative  to  the  matter,  shall  be  filed  in  the  oflice  of  the  clerk  of 
the  circuit  court,  and  the  cause  may  be  entitled  as  of  the  county 
issuing  the  order  as  plaintiff  against  the  county  contesting  the 
same  as  defendant. 

Skc.  1360.     The  cause  maybe  tried  as  other  actions  at  law.  Trial:  manner 
but  no  pleadings  are  necessary,  the  only  issues  being  whether  the  k  a  1385. 
paupc»r  had  a  settlement  in  the  county  to  which  he  was  ordered  to  ^-  '^i-  ^  ^^^• 
be  removed  at  the  time  of  such  order,  and  whether  the  amount 
claimed,  or  any  part  thereof,  was  actually  and  properly  expended 
by  the  plaintiff  county  in  his  behalf;  and  the  burden  of  proof  shall 
be  on  the  county  making  the  order  of  removal. 

Sec.  1361.     The  trustees  of  each  township  shall  provide  for  the  Trustees  may 
relief  of  such  poor  persons  in  their  respective  townships  as  should  over^of^* 
not  in  their  judi^ment  be  sent  to  the  county  poor-nouse.     But  tiie  poor  in 
where  a  city  of  the  first  or  second  class  or  acting  under  special  i2a*A.  eh.  96, 
charter  is  embraced  within  the  limits  of  any  township,  the  board  ^^ 
of  supervisors  may  appoint  an  overseer  of  the  poor,  who  shall  have 
within  said  city  all  the  powers  and  duties  conferred  by  this  chapter 
on  the  township.     The  relief  thus  furnished  may  be  in  the  form  Form  and 
of  food,  clothing,  fuel,  lights,  rent,  medical  attendance  or  money;  ^11^^°^ 
but  exclusive  of  medical  attendance  the  relief  thus  furnished  shall 
not  exceed  the  sum  of  two  dollars  per  week  for  each  person.    And 
when  in  the  opinion  of  the  trustees  or  overseer  the  person  asking 
aid,  or  any  member  of  his  family,  is  able  to  work,  and  such  a  con- 
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Belief  to  tran- 
sient persons. 


Soldiers  or 
their  families. 
Sume,  {  2. 


Expense  to  be 
paid  out  of 
county  treas- 
ur>':  limit 
Same,  2  8. 


dition  would  not  be  oppressive,  they  may  require  the  person'  or 
any  member  of  his  family  who  is  able,  as  a  condition  on  which 
relief  shall  be  granted  to  earn  the  relief  by  labor  on  the  public 
highway  at  the  rate  of  not  to  exceed  sixty-five  cents  per  day. 
The  trustees  of  townships  or  overseers  of  the  poor  are  also  author- 
ized to  grant  relief  by  furnishing  food  to  transient  persons  who 
appear  needy,  and  wto  are  able  to  work;  but  such  relief  shall  not 
exceed  the  sum  of  forty  cents  per  day;  and  they  may  require  such 
able-bodied  persons  to  labor  faithfully  on  the  streets  or  highway 
at  the  rate  of  five  cents  an  hour  in  payment  for  and  as  a  condition 
of  granting  the  relief.  Said  labor  shall  be  performed  under  the 
direction  of  the  oflBcer  having  charge  of  working  streets  or  high- 
ways. 

[A  substitute  for  the  origrinal;  18th  G.  A.,  eh.  133.] 

*' Medical  attendance''  is  not  re- 


The  township  trustees  having:  pro- 
vided relief  as  here  contemplated, 
the  board  of  supervisors  cannot  limit 
the  amount  of  such  relief  unless  they 
establish  a  limit  before  the  relief  is 
rendered,  under  §  1363:  Hunter  v. 
Jasper  Co.,  40-568. 


stricted  to  the  services  of  a  physician, 
but  may  include  nursinc,  etc.,  and 
the  expense  thereof  is  not  limited  to 
two  dollars  per  week:  Scott  v,  Win- 
neshiek Co.,  52-579 


Skc.  1362.  In  no  case  shall  a  soldier,  or  the  widows  or  families 
of  soldiers,  requiring  public  relief,  be  sent  to  the  county  poor 
house  when  they  can  and  prefer  to  be  relieved  out  of  the  poor 
house.  All  other  persons  in  families  requiring  such  aid,  may,  at 
the  discretion  of  the  board  of  supervisors,  or  the  overseer  of  the 
poor  under  the  supervision  of  the  board  of  supervisors  of  such 
county,  be  sent  to  the  county  poor-house,  or  receive  such  aid  out 
of  poor  house,  as  the  board  may  deem  necessary,  not  to  exceed 
the  extent  as  above  provided. 

[As  amended  by  16th  G.  A.,  ch.  26,  and  17th  G.  A.,  ch.  37.] 

Sec.  1363.  All  moneys  expended  as  contemplated  in  the 
two  preceding  sections,  shall  be  paid  out  of  the  county  treasury, 
after  the  proper  account  rendered  thereof  shall  have  been  ap- 
proved by  the  board  of  supervisors  of  the  respective  counties,  and 
m  all  cases  the  necessary  appropriations  therelor  shall  .be  made 
by  the  respective  counties.  But  the  board  of  supervisors  may 
limit  the  amount  of  relief  thus  to  be  furnished. 

Any  limit  to  the  amount  of  relief 
to  be  furnished  must  be  fixed  in  ad- 
vance, otherwise  the  board  must  pay 


the  reasonable  value  of  the  services 
rendered :    Hunter  v.  Jasper  Co.,  40- 

568. 


WHERE   THERE   IS   NO   POOR-HOUSE. 


Sec.  1364.     The  trustees   in  each  township,  in  counties  where 
Township  trui:  there  is  no  poor-house,  have  the  oversight  and  care  of  all  poor 
c1mrg*ot         persons  in  their  township,  and  shall  see  that  they  receive  proper 
care,  until  provided  for  by  the  board  of  supervisors. 

Sec.  1365.  The  poor  must  make  application  for  relief  to  the 
trustees  of  the  township  where  they  may  be,  and,  if  the  trustees 
are  satisfied  that  the  applicant  is  in  such  a  state  of  want  as  re- 
quires relief  at  the  public  expense,  they  may  afford  such  relief  as 
^e  necessities  of  the  person  require,  and  shall  report  the  case 
forthwith  to  the  board  of  supervisors,  who  may  continue  or  deny 
relief  as  they  find  cause. 


arge  o: 
R.  3  1387. 
C.  '6l,  I  819. 

Application : 
how  made. 
R.  i  1388. 
C.  '61, 1 820. 
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The  township  trustees  may  bind 
the  county  for  medical  services  ren- 
dered at  their  instance  to  poor  sick 
persons  in  their  township  while  the 
Doard  of  supervisors  is  not  in  session. 
Whether  the  physician  employed  by 
the  trustees  has  a  nght  to  compensa- 
tion for  services  rendered  after  the 
trustees  ouffht  to  have  reported  to 
the  board,  tnuugh  he  waa  not  notified 

Sec.  1366. 


of  their   failure   to  do   BO/quare: 
Cooled  a  e  v.  Mahaska  Co.,  24-211. 

With  the  trustees  rests,  in  the  first 
instance,  the  determination  of  the 
question  whether  a  poor  person  re- 
quires aid,  anil  the  nature  of  the  re- 
lief to  be  given,  and  if  made  in  good 
faith  it  binds  the  board  of  supervis- 
ors: Armstrong  v.  Tama  Co.,  84- 
309. 


All  claims  and  bills  for  the  care  and  support  of  the  Expense  paid 
poor  shall  bo  certified  to  be  correct  by  the  proper  trustees  and  il  Mm^ 
presented  to  the  board  of  supervisors,  and,  if  they  are  satisfied  ^*  ^L  i82i. 
that  they  are  reasonable  and  proper,  they  are  to  be  paid  out  of  the 
county  treasury.     In  no  case  shall  a  trustee,  or  either  of  the  trus- 
tees, nor  overseer  of  the  poor,  draw  an  order  upon  himself,  or  upon 
either  of  the  board,  for  supplies  for  the  poor,  except  such  trustees 
or  overseer  has  a  contract  to  furnish  such  supplies. 


as  required  by  §  2610,  is  not  limited 
to  an  appeal  from  their  action,  but 
may  bring  suit  against  the  county  by 
ordinary  proceedings :  Armstrong  v. 
Tama  Co..  34-;^9. 

The  certificate  of  the  trustees  need 
not  be  made  at  a  regular  meeting: 
Hunter  v.  Jasper  Co.  40-568:  and  the 
board  may  waive  such  certificate: 
Collins  V.  Lucas  Co.  y  60-448. 


The  obligation  of  the  county  to  sup- 
port the  poor  is  purely  st^tutoiy: 
Cooledgev.  Mahaska  Co.,  24-211. 

The  board  cannot  limit  the  amount 
it  will  pay  unless  such  limit  be  fixed 
before  the  relief  is  rendered,  under 
§  1363:  Hunter  v.  Jasper  Co.,  40^ 
668. 

The  action  of  the  board  is  of  a 
quasi  judicial  charac.er.  but  the 
claimant,  having  presented  his  claim, 

Sec.  1367.     The  board,  may  in  its  discretion,  allow  and  pay  to  Allowance  for. 
poor  persons  who  may  become  chargeable  as  paupers  and  who  are  c'»5}'^^>o 
of  mature  years  and  sound  mind,  and  who  will  probably  be  bene- 
fited thereby,  such  sums  or  such  annual  allowance  as  will  not 
exceed  the  charge  of  their  maintenance  in  the  ordinary  mode. 

Sec.  1368.     If  any  poor  person,  on  application  to  the  trustees,  ^;PJ^^^  ^^ 
is  refused  the  required  reliaf,  he  may  apply  to  the  board  of  super-  visors.^  ^"^^^^ 
visors,  who,  on  examination  into  the  matter,  may  direct  the  trus-  c'.|i^^Jo3 
tees  to  aflford  relief,  or  they  may  direct  specific  relief. 

SUPERVISORS   MAY  OONTRACrT. 


Sec.  1369.     The  board  of  supervisors  may  enter  into  contract  Supervisors 
with  the  lowest  bidder   through  proposals  opened  and  examined  R.Yim^^***^'' 
at  a  regular  session  of  the    board,  for  the  support  of  all  the  poor  c.  ^i,  §  «2j. 
of  the  county  for  one  year  at  a  time,  and  may  make  all  requisite 
orders  to  that  eifect;  and  shall  require  such  contractor  to  give 
bonds  in  such  sum  as  they  deem  sufi^cient  to  secure  the  faithful 
performance  of  the  same. 

Sec.  1370.     When  such  a  contract  is  made,  the  board  shall,  Supenisicn  of. 
from  time  to  time,  appoint  some  person  to  examine  and  report  c.*4i,T82G. 
upon  the  manner  the  poor  are  kept  and  treated,  which  shall  be 
done  without  notice  to  the  person  contracting  for  their  support; 
and,  if  upon  due  notice  and  inquiry,  the  board  find  that  the  poor 
are  not  reasonably  and  properly  supported  or  cared  for,  they  may, 
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at  a  regular  session,  set  aside  the  contract,  making  proper  allow- 
ance for  the  time  it  has  been  in  force. 

[The  original  has  **  any"  in  place  of  **  a  regular"  before  **  session"  in  the 
next  to  the  last  line.  The  chancre  is  probably  made  by  the  editor,  however, 
and  is  therelore  retained  here  as  in  the  printed  code.] 

Sec.  1371.  Any  such  contractor  may  employ  a  poor  person  in 
Empiojnnentof  any  work  for  which  his  age,  health,  and  strength  is  competent, 
li!^^S.  subject  to  the  control  of  the  trustees,  and  in  the  last  resort  of  the ' 

c.  '61,  g  827.       board  of  supervisors. 

SUPEBVISOBS   MAT   ESTABLISH    POOB-HOUSB. 

Sec.  1372.  The  board  of  supervisors  of  each  county  may  order 
People  to  vote,  the  establishment  of  a  poor-house  in  such  county  whenever  it  is 
c'  oi.TW       deemed  advisable,  and  also  the  purchase  of  such  land  as  may  be 

deemed  necessary  for  the  use  of  the  same,  and  may  make  the 

requisite  contracts  and  carry  such  order  into  effect,  provided  the 

cost  of  said  poor-house  and  land  shall  be  first  estimated   by  said 

board  and  approved  by  a  vote  of  the  people. 

Sec.  1373.  The  board  of  supervisors,  or  any  committee  ap- 
Contrnct«:  pointed  hy  them  for  that  purpose,  may  make  all  contracts  and  pur- 
K.  1 1401.  chases  requisite  for  the  poor-house,  and  may  prescribe  rules  or 

c.  'oi,  ^833.        regulations  for  the  management  and  government  of  the  same,  and 

for  the  sobriety,  morality,  and  industry  of  its  occupants. 

Sec.  1374.  The  board  may  appoint  a  Stewart  of  the  poor- 
steward  ap-  house,  who  shall  be  governed  in  all  respects  by  the  rules  and  reg- 
1{.'"'hoL'.  ulations  of  the  board  and  its  committees,  and  may  be  removed  by 

c. '51,  J  831       the  board  at  pleasure,  and  who  shall  receive  such  compensation, 

perform  such  duties,  and  give  such  security  for  their  faithful  per- 

f  jrmance  as  the  board  may  appoint. 

The  steward  of  the  poor-house  is  I  tract  with  the  steward  as  to  deprive 
also  steward  of  the  poor- farm:  The  themselvesof  the  power  of  removal  at 
State  V.  Plainer^  4^3-140.  pleasure:  Ibid, 

The  board  cannot  make  such  con-  | 

Sec.  1375.     The  steward  shall  receive  into  the  poor-house  any 
nutyof.      •     person  producing  an  order  as  hereafter  provided,  and  enter  in  a 
c.  oi,g835.        book  to  be  kept  for  that  purpose  the  name  and  age,  and  the  date 
of  the  reception  of  such  person. 

Sec.  137G.     He  nay  require  of  persons  so  admitted,  such  rea- 

Empioymentof  sonable  and  moderate  labor  as  may  be  suited  to  their  ages  and  bod- 

k""^04  '^y  strength,  the  proceeds  of  which,  together  with  the  receipts  of 

c.'oi,  g836.       the  poor-farm,  if  there  be  one,  shall  be  appropriated  to  the  use  of 

the  poor-house  in  such  manner  as  the  board  may  determine. 

The  steward  of  the  poor  house  is  I  §  1374. 
steward  of  the  poor- farm:  See  note  to  | 

Sec.  1377.     No  person   shall   be  admitted  to  the  poor-house, 

.  Acimiasion        unless  upon  the  written  order  of  a  township  trustee  or  member  of 

K.  ITm  ^^"^*    the  board  of  supervisors,  and  relief  is  to  be  furnished  in  the  poor- 

c.  01,2837.        house  only,  when  the  person  is  able  to  be  taken  there,  unless  in 

the  cases  hereinbefore  provided. 

Sec.  1378.  The  board  may  bind  out  such  poor  children  of  the 
Binding  out  poor-house  as  they  believe  are  likely  to  remain  a  permanent  charge 
c.'omW       O"  t^G  public,  males  until  eighteen  and  females  until  the  age  of 
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sixteen,  unless  sooner  married,  on  such  terms  and  conditions  as 
prescribed  in  the  chapter  concerninjir  master  and  apprentices. 
And  they  may  bind  for  shorter  periods  on  such  conditions  as  they 
may  adopt. 

Skc.  1379.     When  any  inmate  of  the  poor-house  becomes  able  Dischaive  of. 
to  support  himself,  the  board  may  order  his  discharge.  c*'Im  840 

Sec.  1380.     The  board  shall  cause  the  poor-house  to  be  visited  visitation  of 
at  least  once  a  month  by  one  of  their  body,  who  shall  carefully  j^^Vifo^^ 
examine  the  condition  of  the  inmates  and  the  manner  in  which  c.'si, g&42. 
they  are  fed  and  clothed  and  otherwise  provided  for.  and  treated, 
ascertain  what  labor  they  are  required  to  perform,  inspect  the 
books   and  accounts  of  the  steward,  and  look  into  all   matters 
pertaining  to  the  poor-house  and  its  inmates  and  report  to  the 
board. 

Sec.  1381.     The  expense  of  supporting  the  poor-house  shall  Expena^: 
be  paid  out  of  the  county  treasury  in  the  same  manner  with  other  r?Ti412.  * 
disbursements  for  county  purposes;    and   in   case  the  ordinary  ^* ''^^' <^  ***• 
revenue  of  the  county  prove  insuflBcient  for  the  support  of  the 
poor,  the  board  may  levy  a  poor*  t4x  not  exceeding  one  mill  on 
the  dollar,  to  be  entered  on  the  county  list  and  collected  as  the 
ordinary  county  tax.     The  expense  of  the  poor-house  shall  include 
such  an  amount  of  tuition  for  the  instruction  of  the  pauper  chil- 
dren as  the  whole  number  of  days^  attendance  of  such  pauper 
children  is  to  the  total  number  of  days'  attendance  in  the  school 
at  which  such  pauper  children  attend,  and  such  amount  shall  be 
paid  into  the  treasury  of  the  district  where  said  children  attend, 

[As  amended  by  the  addition  of  the  provision  as  to  tuition,  17th,  G.  A.,  eh. 
16rt.  By  16th,  G.  A.,  ch.  149,  the  original  section  was  amended  so  as  to 
make  the  limit  of  the  amount  of  tax  one  and  one-half  mills;  *' provided,  that 
the  provisions  of  this  act  shall  not  apply  to  counties  in  which  the  population 
is  less  than  thirty-three  thousand  inhabitants.''] 

Sec.  1382.     The  board  is  invested  with  authority  to  let  out  the  supcrvisora: 
support  of  the  poor,  with  the  use  and  occupancy  of  the  poor-house  ^YfJis 
and  farm  for  a  period  not  exceeding  three  years.  c.''5i,  i  847. 


CHAPTER  2. 


OF  THK   CARE   OF  THE   INSANE. 


Section  1383.     The  hospital  for  the  insane,  located  at  Mount  Hospitals 
Pleasant,  in  Henry  county,  shall  be  known  by  the  name  of  the  established: 
Iowa  hospital  for  the  insane  at  Mount  Pleasant  ;  and  the  hospital  SlJoFgenemi 
for  the   insane,  located  at   Independence,  in  Buchanan  county,  |^™i^^  ^^^ 
fihall  be  known  by  the  name  of  the  Iowa  hospital  for  the  insane  is  S  a.  ch.  lOo, 
at  Independence.     Each   of    said   hospitals  shall    be  under  the  ^  ^ 
charge  of  five  trustees,  two  of  whom   may  be  women,  three  of 
whom  shall  constitute  a  quorum  for  the  transaction  of  business  ; 
and  in  future  no  member  of  the  general  assembly  shall  be  eligible 
to  that  office.     When  the  term  of  a  trustee  expires,  his  successor 
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shall  be  appointed  by  the  general  assembly  for  four  years  ;  but 
no  vacancy  shall  be  filled  until  the  number  of  trustees  is  reduced 
to  the  number  provided  in  this  section.  No  trustees  shall  receive 
pay  for  more  than  thirty  days  in  any  year. 

Sec.  1884.  The  trustees  shall  be  paid  five  cents  per  mile  for 
Trustees:  com-  each  mile  traveled,  and  five  dollars  per  day  during  the  time  they 
inceUngs^of.  are  actually  engaged  in  the  discharge  of  their  official  duties,  from 
H  g\^  ch  185  ^^®  state  treasury,  out  of  any  moneys  not  otherwise  appropriated, 
g  1.  '  by  an  order  drawn  by  the  secretary  of  the  board  and  approved 

by  the  board.  Each  board  of  trustees  shall  hold  an  annual  meet- 
ing upon  the  first  Wednesday  of  October  at  the  hospital,  when 
they  shall  choose  one  of  theii  number  president  and  another 
secretary,  and  shall  also  choose  a  treasurer  for  the  year  then 
ensuing  and  until  their  successors  are  elected  and  qualified. 
They  shall  also  hold  quarterly  meetings  on  the  first  Wednesdays 
in  January,  April  and  July. 

[A8  amended  by  17th  G.  A.,  ch.  100,  §  1»  chanjpriiig  the  dates  of  meetingrs. 
The  section  is  also  modified  as  to  compensation  of  trustees,  by  17th  G.  A.,  ch. 
92,  inserted  followinj?  §  S^2Q,] 

Sec.  1385.     The  board  of  trustees,  or  a  majority  thereof,  shall 
Trustees  to       inspect  the  hospital  under  their  charge  at  each  quarterly  meeting 
ord : 'report 'ot  and  a  committee  may  visit  the  hospital  monthly.     The  trustees 
13  G.  A.  ch.  109,  gj^j^ll  make  a  record  of  their  proceedings  in  books  kept  for  the 
purpose;  and  at  the  annual  meetings  preceding  the  regular  ses- 
sions of  tho  general  assembly,  they  shall  make  a  report  to  the 
governor  of  the  condition  and  wants  of  the  hospital,  which  shall  be 
accompanied  by  full  and  accurate  reports  of  its  superintendent 
and  treasurer,  and  an  account  of  all  moneys   received   and   dis- 
bursed. 

Sec.  1386.  The  trustees  shall  have  the  general  control  and 
Trustees  to  con-  management  of  the  hospital  under  their  charge  ;  and  make  all 
a"e  hospitS*'^  by-laws  nocessary  for  the  government  of  the  same,  not  inconsist- 
Same,j6.  ent  with  the  laws  and  constitution  of  the  state,  and  conduct  the 
?h.'i9  §^^  afi^airs  of  the  institution  in  accordance  with  the  laws  and  by-laws 
iiG.  A.  ch.  100.  reffulatinir  the  same.     They  shall  appoint  a  medical  superintend- 

13  G.  A.  ch.  131.       o  J  o  ^,  •       .••'  /.  xi_  ^^  •    J.       J       A      i_    11  •    * 

14  G.  A.  ch.  135,  ent,  and  upon  the  nomination  of  the  supermtendent,  shall  appoint 
^  ^-  an  assistant  physician   or  physicians,  a  steward,  and  a   matron, 

who  shall  reside  in  the  hospital  and  be  styled  resident  officers  of 
the  same,  and  be  governed  and  subject  to  all  the  laws  and  by-laws 
for  the  government  of  the  said  institution.  But  the  same  person 
shall  not  hold  the  office  of  superintendent  and  steward.  They  may, 
also,  in  their  discretion,  and  upon  the  nomination  of  the  superin- 
endent  appoint  a  chaplain  and  prescribe  his  duties.  The  board 
of  trustees  shall,  from  time  to  time,  fix  the  salaries  and  wages  of 
the  officers  and  other  employes  ol*  the  hospital,  and  certify  the 
same  to  the  auditor  of  s*ate  ;  and  they  may  remove  any  officer  or 
other  employe  of  such  institution. 

[As  amended,  driving  the  superintendent  the  nominatioD  of  assistant  physi- 
cian, steward  and  matron;  15th  G.  A.,  ch.  53,  §  1.] 

Sec.  1387.     The  board  of  trustees  may  take,  in  the  name  of  the 

Trustees  may    state,  and  hold  in  trust  for  the  hospital,  any  land  conveyed  or  de- 
tnke  property        •      j         j  ^i  i  _^         •  u^ 

111  trust  Vised,  and  any  money  or  other  personal  property  given   or  be- 

H^- "^^  ^^- ^^' qu' athed,  to  be  app'ied  for  any  purpose  connected  with  the  in- 
stitution. 
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Sec.  1388.     No  trustee,  or  officer  of  the  hospital,  shall  be,  either  officers  cannot 
directly  or  indirectly,  interested  in  the  purchase  of  building  mate-  in  comi^£ 
rial,  or  any  article  for  the  use  of  the  institution.  Same,  g  8. 

Sec.  1389.     No  trustee  shall  be  eligible  to  the  office  of  steward  ^^nisteesincifg- 
or  superintendent  of  the  hospital  during  the  term  for  which  he  same,  g  9. 
was  appointed,  nor  within  one  year  after  his  term  shall  have  ex- 
pired. 

Sec.  1390.     The  treasurer  shall  execute  a  bond  to  the  state  of  T^teestogive 
Iowa  for  the  use  of  the  hospital,  (naming  which)  in  double  the  same,  ?  lo. 
highest  amount  of  money  likely  to  come  into  his  hands,  and  with  JY^'^'  ^^'^^' 
such  securities  as  the  executive  council  shall  require,  conditioned 
that  he  will  faithfully  perform  the  duties  of  his  office,  and  pay 
over  and  account  for  all  money  that  shall  come  into  his  hands,  and 
shall  be  filed  with  the  secretary  of  state.     He  shall  receive  such  Compensation: 
compensation  as  the  board  shall  fix,  not  exceeding  one-half  of  from  state 
one  per  cent,  on  oil  moneys  paid  out  by  him.     Upon   authority  treasury, 
granted  by  the  board,  he  may  draw  from  the  state  treasury,  out  of 
money  not  otherwise  appropriated,  upon  his  order,  approved  by 
the  superintendent  and  not  less  than  two  of  the  trustees,  and  under 
seal  of  the  hospital,  a  sufficient  amount  quarterly  for  the  purpose 
of  defraying  any  deficiencies  that  may  arise  in  the  current  ex- 
penses of  the  hospital,  but  the  amount  of  each  requisition  shall  in 
no  case  exceed  sixteen  dollars  per  month  for  each  public  patient 
in  the  hospital,  taking  the  number  of  such  patients  on  the  fifteenth 
day  of  each  month  as  the  average  number  on  which  the  estimate 
fchall  be  made,  the  number  then  in  the  hospital  to  be  certified  to 
the  auditor  of  state  by  the  superintendent  and  steward,  which  cer- 
tificate shall  accompany  the  requisition.    But  no  part  of  the  money 
so  drawn  for  current  expenses  shall  be  used  in  making  improve- 
ments.    Upon   the  presentation  of  such  order  to  the  auditor  of 
state,  he  shall  draw  a  warrant  upon  the  treasurer  of  state  for  the 
amount  therein  specified,  not  exceeding  the  amount  for  each  pa- 
tient hereinbefore  specified. 

[As  amended,  providing  that  the  requiait'ons  of  the  treasurer  shall  be 
quarterly  .instead  of  **lrom  time  to  time,"  and  changing  the  limit  of  the 
requisilions  from  twenty  to  sixteen  dollars;  17th  G.  A.,  ch.  100,  §  2  ] 

Sec.  ]391.     The  superintendent  of  the  hospital  shall  be  a  phy-  superinten- 
sician  of  acknowledged  skill  and  ability  in   his  profession.     He  ^*^"'  *J[-  ^^^^^ 
shall  be  the  chief  executive  officer  of  the  hospital,  and  shall  hold  omcer. 
his  office  for  six  years  unless  sooner  removed  as  above  provided.  P^*  ^*  ^^'  ^^*'' 
He   shall   have   the   entire    control   of  the   medical,  moral,  and 
dietetic   treatment   of  the   patients,  and    he  shall  see   that  the 
several  officers  of  the  institution  faithfully  and  diligently  discharge 
their   respective   duties.      He   shall   employ   attendants,   nurses, 
servants,  and  such  other  persons  as  he  may  deem  necessary  for  the 
efficient  and  economical  administration  of  the  affairs  of  the*hos- 
pital,  assign  them  their  respective  places  and  duties,  and  may,  at 
any  time,  discharge  any  of  them  from  service. 

Sec.  1392.     The  steward,  under  the  direction  of  the  trustees  steward  to 
and   superintendent,  shall    make   all  purchases   for  the    hospital  ^*5,^y?^ecp 
where  and  in  such  manner  as  they  can  he  made  on  the  best  terms,  accounts:  take 
keep  the  accounts,  pay  all  employes,  and  have  a  personal  super-  vouclhere!'^^ 
intendence  of  the  farm.     He  shall  take  duplicate  vouchers  for  all  J^.^-  ^-  ^^-  ^^'• 
purchases  made,  and  for  all  wages  paid  by  him,  which  he  shall  h  o.  a.  ch.  u*. 
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submit  to  the  trustees  at  each  of  their  quarterly  meeting,  for  their 
examination  and  approval.  Such  settlement  of  accounts  shall  be 
made  by  the  board  of  trustees  in  open  session,  and  shall  nob  be 
entrusted  to  a  committee.  The  trustees  shall,  after  examining 
and  approving  such  vouchers,  file  one  set  of  them  with  the  auditor 
of  state.  The  books  and  papers  of  the  steward  and  treasurer  shall 
be  open  at  all  times  to  the  inspection  of  any  one  of  the  trustees, 
state  officers,  or  members  of  the  general  assembly. 

[As  amended,  by  inserting  the  words  **  and  superintendent"'  in  the  second 
line,  15th  G.  A.,  ch.  53,  §  1 J 

Sec.  1393.  The  superintendent  shall  provide  an  official  seal, 
?3  g'  a  ch  109  ^P^^  which  shall  be  inscribed  the  statute  name  of  the  hospital 
'i  13.'        '     '  under  his  charge,  and  the  name  of  the  state. 

Sec.  1394.  The  assistant  physicians  shall  be  medical  men  of 
Assistant  phy-  guch  character  and  qualifications  as  to  be  able  to  perform  the 
Same,  g  14.  Ordinary  duties  of  the  superintendent  during  his  necessary  absence, 
or  inability  to  act. 

COMMISSIONERS  OP  INSANITT. 

Sec.  1395.  In  each  county  there  shall  be  a  board  of  three 
whomaybe:  commisioners  of  insanity.  The  clerk  of  the  circuit  court  shall 
court  to ^a^  be  a  member  of  such  board  and  clerk  of  the  same.  The  other 
Same  g  15  members  shall  be  appointed  by  the  judge  of  said  court  One  of 
yi  a.  A.  ch.  179,  them  shall  bo  a  respectable  practicing  physician  and  the  other  a 
^^  ^"^  respectable  practicing  lawyer;  and  the  appointment  shall  be  made 

of  persons  residing  as  convenient  as  may  be  to  the  county  seat 
Such  appointment  may  be  made  during  the  session  of  the  court 
or  in  vacation;  and,  if  made  in  vacation,  it  shall  be  by  written 
order,  signed  by  the  jud^e  and  recorded  by  the  clerk  of  the 
court  The  appointment  shall  be  for  two  years,  and  so  that  the 
term  of  one  commissioner  shall  expire  every  year.  The  appoint- 
ment of  successors  may  be  made  at  any  time  within  three  months 
prior  to  the  expiration  of  the  term  of  the  incumbent,  '^^ho  shall 
nold  his  office  until  his  successor  is  appointed  and  qualified.  In 
the  temporary  absence  or  inability  to  act  of  two  com  mission ers« 
the  judge  of  the  circuit  court,  if  present  may  act  in  the  room  of 
one,  or  the  commissioner  present  may  call  to  his  aid  a  respectable 
practicing  physician  or  lawyer,  who,  after  qualifying  as  m  o.'ier 
cases,  may  act  in  the  same  capacity.  The  record  m  such  cases 
must  show  the  facts. 

Sec.  1396.     They  shall  organize  by  choosing  one  of  their  num- 

OrganizaUon     ber  president     They   shall  hold  their  meetings  for  business  at 

Same,  g  16.        the  office  of  the  clerk  of  said  court,  unless,  for  good  reasons,  they 

shall  fix  on  some  other  place,  and  shall  also  meet  on  notice  from 

the  clerk. 

Sec.  1397.     The  clerk  of  said  board  of  commissioners  shall  sign 

Clerk  of:  duty,  and  issue  all  notices,  appointments,  warrants,  subpoenas,  or  other 

12G.X ch.  179,  process  required  to  be  given  or  issued  by  the  commissioners, affix- 

i  1 1-6.  ing  thereto  his  seal  as  clerk  of  the  circuit  court.     He  shall  file  and 

preserve  in  his  office  all  papers  connected  with  any  inquest  by  the 

commissioners,  and  properly  belonging  to  his  office,  with  all  notices, 

reports,  and  other  communications.     He  shall  keep  separate  books 
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in  which  to  minute  the  proceedings  of  the  board,  and  his  entries 
therein  shall  be  sufficiently  full  to  show,  with  the  papers  filed,  a 
complete  record  of  their  findings,  orders  and  transactions.  The 
nc^ces,  reports,  and  communications  herein  required  to  be  given 
or  made,  may  be  sent  by  mail,  unless  otherwise  expressed  or  im- 
plied; and  the  facts  and  date  of  such  sending  and  their  reception, 
must  be  noted  on  the  proper  record. 

Skc  1398.     The  said  commissioners  shall  have  cognizance  of  juriadicUon 
all  applications  for  admission  to  the  hospital,  or  for  the  safe  keep-  §2mrnA" 
ingr  otnerwise  of  insane  persons  within  their  respective  counties,  12  G.  A.  ch.  179, 
excepting  in  cases  otherwise  especially   provided  for.     For  the  ^  ^  ^"^ 
purpose  of  discharging  the  duties  required  of  them,  they  shall 
have  power  to  issue  subpoenas  and  compel  obedience  thereto,  to 
administer  oaths,  and  do  any  act  of  a  court  necessary  and  proper 
in  the  premises. 

Sec.  1399.     Applications  for  admission  to  the  hospital  must  be  AppUcadons 
made  in  the  form  of  an  information,  veriBed  by  affidavit,  alleging  for  admission. 
that  the  person  in  whose  behalf  the  application  is  made,  is  be- 12  g.\.  ch.  179, 
lieved  by  the  informant  to  be  insane,  and  a  fit  subject  for  cus-  *  ^  ^"^ 
tody  and  treatment  in  the  hospital;  that  such  a  person  is  found 
in  the  county,  and  has  a  legal  settlement  therein,  if  such  is  known 
to  be  the  fact;  and,  if  such  settlement  is  not  in  the  county,  where 
it  is,  if  known;  or  where  it  is  believed  to  be,  if  the  informant  is 
advised  on  the  subject. 

Sec.  1400.  On  the  filing  of  such  information,  the  commission-  inverttgation : 
ors  may  examine  the  informant,  under  oath,  and  if  satisfied  there  fic^?f  ph^ll?' 
is  reasonable  cause  therefor,  shall  at  once  investigate  the  grounds  g^a**- 
thereof.  For  this  purpose  they  may  require  that  the  person  for  i2G.\. ch.  nu, 
whom  such  admission  is  sought  be  brought  before  them,  and  that  ^^^"^ 
the  examination  be  had  in  his  presence;,  and  they  may  issue  their 
warrant  therefor,  and  provide  for  the  suitable  custody  of  such  per- 
son until  their  investigation  shall  be  concluded.  Such  warrant 
may  be  executed  by  the  sheriff,  or  any  constable  of  the  county; 
or,  if  they  shall  be  of  opinion,  from  such  preliminary  inquiries  as 
they  may  make — and  in  making  which  they  shall  take  the  testi- 
mony of  the  informant,  if  they  deem  it  necessary  or  desirable,  and 
of  other  witnesses  if  offered, — that  such  course  would  probably 
be  injurious  to  such  person,  or  attended  with  no  advantage,  they 
may  dispense  with  such  presence.  In  their  examination  they  shall 
hear  testimony  for  and  against  such  application,  if  any  is  offered. 
Any  citizen  of  the  county,  or  any  relative  of  the  person  alleged  to 
be  insane,  may  appear  and  resist  the  application,  and  the  parties 
may  appear  by  counsel,  if  they  elect.  The  commissioners,  whether 
they  dispense  with  the  presence  before  them  of  such  person  or 
not,  shall  appoint  some  regular  practicing  physician  of  the  county 
to  visit  such  person  and  make  a  personal  examination  touching 
the  truth  of  the  information,  and  the  actual  condition  of  such  per- 
son, and  forthwith  report  to  them  thereon.  Such  physician  may, 
or  may  not,  be  of  their  own  number;  and  the  physician  so 
appointed  and  acting  shall  certify,  under  his  hand,  that  he  has,  in 
pursuance  of  his  appointment,  made  a  careful  personal  examina- 
tion as  required;  and  that,  on  such  examination,  he  finds  the  per- 
son in  question  insane,  if  such  is  the  fact,  and  if  otherwise,  not 
insane;  and  in  connection  with  his  examination  the  said  physician 
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shall  endeavor  to  obtain  from  the  relatives  of  the  person  in  ques- 
tion, or  from  others  who  know  the  facts,  correct  answers,  so  far  as 
may  be,  to  the  interrogatories  hereinafter  required  to  be  pro- 
pounded in  such  cases,  which  interrogatories  and  answers  shall  be 
attached  to  his  certificate. 


The  interrogutoriea  and  answers 
appended  to  the  certiBcate  of  the  phy- 
bician  are  not  competent  evidence  as 


to  whether  the  party  was  insane  pre- 
vious to  the  examination:  Butler  v. 
St.  Louis  U/e  Ins.  Co.,  4.5-9^.  93. 


Finding  of 

commissionerB. 

Some.  1 21. 

12  G.  A.  ch.  179, 

211-6. 


Discharge. 


Issue  warrant. 


Bxecution  of. 


Superintendent 
to  acknowl- 
edge. 


Female:  how 
taken. 


Relative  may 
execute  war- 
rant 


Sec.  1401.  On  the  return  of  the  physician's  certificate,  the 
commissioners  shall,  as  soon  as  practicable,  conclude  their  investi- 
gation, and  shall  find  whether  the  person  alleged  to  be  insane,  is 
insane;  whether,  if  insane,  a  fit  subject  for  treatment  and  custody 
in  the  hospital;  whether  the  legal  settlement  of  such  person  is  in 
their  county,  and,  if  not  in  their  county,  where  it  is,  if  ascertained. 
If  they  find  such  person  is  not  insane,  they  shall  order  his  imme- 
diate discharge,  if  in  custody.  If  thoy  find  such  person  insane, 
and  a  fit  subject  for  custody  and  treatment  in  the  hospital,  thoy 
shall  order  said  person  to  be  committed  to  the  hospital,  and  uniesi 
said  person  so  found  to  be  insane  (or  some  one  in  hisor  her  behalf) 
shall  appeal  from  the  finding  of  said  commissioners,  they  shaU 
forthwith  issue  their  warnint,  and  a  duplicate  thereof,  stating  such 
finding,  with  the  settlement  of  the  poison,  if  found;  and,  if  not 
found,  their  information,  if  any,  in  regard  thereto,  authorizing  the 
superintendent  of  the  hospital  to  receive  and  keep  such  person  as 
a  patient  therein.  Said  warrant  and  duplicate,  with  the  certificato 
and  finding  of  the  physician,  shall  be  delivered  to  the  sheriff,  of 
the  county,  who  shall  execute  the  same  by  conveying  such  person 
to  the  hospital,  and  delivering  him,  with  such  duplicate. and  phy- 
sician's certificate,  and  finding,  to  the  superintendent  thereof. 
The  superintendent,  over  his  official  signature,  shall  acknowledge 
such  delivery  on  the  original  warrant,  which  the  sheriff"  shall  re- 
turn to  the  clerk  of  the  commissioners,  with  his  costs  and  expenses 
endorsed  thereon.  If  neither  the  sheriff  nor  his  deputy  is  at  l:and, 
or  if  both  are  otherwise  engiiged,  the  commissioners  may  appoint 
some  other  suitable  person  to  execute  the  warrant  in  his  stead, 
who  shall  take  and  subscribe  an  oath  faithfully  to  discharge  his 
duty,  and  shall  be  entitled  to  the  same  fees  as  the  sheriff.  The 
sheriff^,  or  any  other  person  so  appointed,  may  take  to  his  aid  such 
assistance  as  he  may  need  to  execute  such  warrant;  but  no  female 
shall  thus  be  taken  to  the  hospital  without  the  attendance  of  some 
other  female,  or  some  relative.  The  superintendent,  in  his  ac- 
knowledgment of  delivery,  must  state  whether  there  was  any  such 
person  in  attendance,  and  give  the  name  or  names,  if  any.  But 
if  any  relative  or  immediate  friend  of  the  patient  who  is  a  suitable 
person,  shall  so  request,  he  shall  have  the  privilege  of  executing 
such  warrant  in  preference  to  the  sheriff*,  or  any  other  person,  and 
without  taking  such  oath;  and  for  so  doing  he  shall  be  entitled  to 
his  necessary  expenses  but  to  no  fees.  The  requirements  of  this 
and  preceding  sections  are  modified  by  the  provisions  of  the  next 
section. 

[As  amended,  so  as  to  provide  for  an  appeal;  18th  Q.  A.,  ch.  152,  §  6;  the 
other  sections  of  the  act  being  inserted  following.] 
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[Eijfhteenth  General  Aasembly,  Chapter  152.] 

Sec.  1.     Any  person  found  to  be  insane  by  the  commissioners  of  Appeal  from 
insanity,  may  appeal  to  the  circuit  court  by  giving  the  clerk  of  SS^nere.*^'" 
said  court  notice  in  writing  that  he  or  she  appeals  from  said  find- 
ing, which  notice  may  be  signed  by  the  party,  his  or  her  attorney, 
agent  or  guardian. 

Sec.  2.     Such  appeal  may  be  taken  at  any  time  within  ten  days  How  taken, 
after  the  filing  of  the  finding  of  said  commissioners. 

Sec.  3.     The  cause,  when  thus  appealed,  shall  be  placed  upon  Trial  of  the  np- 
the  docket  by  the  clerk  of  said  court,  and  stand  for  trial  anew  in  ^^^ 
the  circuit  court. 

Sec.  4.  If  any  person  found  to  be  insane  by  the  commissioners  custody  pcn«]- 
of  insanity  takes  an  appeal  from  such  finding,  such  person  shall  ^"8  '^^^  npiMjjii. 
be  discharged  from  custody  pending  such  appeal,  unless  the  com- 
missioners, for  any  reason,  find  that  such  person  cannot,  with 
safety,  be  allowed  to  go  at  large,  in  which  case  they  shall  require 
that  such  patient  shall  be  provided  for,  as  provided  in  section 
fourteen  hundred  and  three  of  the  code,  until  such  appeal  can  be 
tried  and  determined. 

Sec.  5.  If,  upon  the  trial,  such  person  is  found  not  insane,  Final  order, 
the  court  shall  order  his  or  her  immediate  discharge,  if  in  cus- 
tody. If  such  person  is  found  to  be  insane,  and  a  fit  subject  for 
custody  and  treatment  in  the  hospital,  the  court  shall  order  that 
such  person  be  committed  to  the  hospital,  and  the  clerk  of  the 
court  shall  issue  a  warrant  to  carry  said  finding  and  order  into 
effect,  which  warrant  and  the  proceedings  on  and  under  it,  shall 
be  substantially  the  same  as  are  provided  for  in  section  fourteen 
hundred  and  one,  of  chapter  2,  title  11,  of  the  code. 

[Sec.  6  amends  §  1401;  which  see.] 

Sec.  1402.     If  the  commissioners  find  that  the  person  so  com-  When  settie- 
mitted  to  the  hospital  has,  or  probably  has,  a  legal  settlement  in  JJ^er  county  • 
some  other  county,  they  shall  immediately  notily  the  auditor  of  proceedings, 
such  county  of  such  finding  and  commitment;  and  the  auditor  so       ^'^ 
notified  shall  thereupon  inquire  and  ascertain,  if  possible,  whether 
the  person  in  question  has  a  legal  settlement  in  that  county,  and 
shall  immediately  notify  the  superintendent  of  the  hospital  and 
the   commissioners  of  the  county  from  which  such  person  was 
committed,  of  the  result  of  such  inquiry.     If  the  legal  settlement 
of  a  person  so  committed  cannot  for  a  time  be  ascertained,  and  is 
afterwards  found,  the  notices  so  required  shall  then  be  given. 

Sec.  1403.     If  any  person  found  to  be  insane  and  a  fit  subject  when  person 
for   custody   and   treatment   in  the   hospital,  cannot  at  once  be  cannot  be  senv 
admitted  therein  for  want  of  room,  or  for  any  other  cause,  and  8pec*S?custodt 
cannot  with  safety  be  allowed  to  go  at  liberty,  the  commissioners  s^eT*2».*^*^ 
shall  require  that  such  patient  shall  be  suitably  provided  lor  oth- 
erwise until    such   admission  can    be  had,  or  until  the  occasion 
therefor  no  longer  exists.     Such  patients  may  be  cared  for  either 
as  private  or  as  public  patients.     Those  shall  be  treated  as  private 
patients,  whose    relations  or  friends  will  obligate  themselves  to 
take  care  of  and  provide  for  them  without  public   charge.     In 
such  case,  the  commissioners  shall  appoint  some  suitable  person  a 
special    custodian,  who    shall    have    authority,    and    who    shall, 
in    all    suitable    ways,   restrain,    protect,    and    care     for    such 
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patient,  in  such  manner  as  to  best  secure  his  safety  and  comfort, 

and  to  best  protect  the  person  and  property  of  others.     In  the 

case  of  public  patients,  the  commissioners  shall  require  that  they 

be  in  hke   manner  restrained,   protected,   and  cared  for  by  the 

board  of  supervisors  at  the  expense  of  the  county,  and  they  may, 

accordingly,  issue  their  warrant  to  such  board,  who  shall  forthwith 

comply  with  the  same.     It'  there  is  no  poor-house  for  the  reception 

of  such  patients,  or  if  no  more  suitable   place  can  be  found,  they 

may  be  confined  in  the  jail  of  the  county  in  charge  of  the  sheriff. 

Sec.  1404.     On  application  to  the   conmiissioners  in  behalf  of 

When  admto-    persons  alleged  to  be  insane,  and  whose  admission  to  the  hospital 

Sord^uSd.    IS  not  sought,  made  substantially  in  the  manner  above  prescribed,  . 

Some,  J  29.        and  asking  that  provision  be  made  for  their  care  as  insane — either 

public  or  private — within  the  county,  and  on  proof  of  their  insanity 

and  need  of  care  as  above  pointed  out,  the  commissioners  may 

provide  for  their  restraint,  protection  and  care,  as  in  the  case  of 

other  applications. 

Sec.  1405.     On  information  laid  before  the  commissioners  of 
whensufTering  any  county  that  a  certain  insane  person  in  the  county  is  suffering 
from  want  of     £^j,  ^j^^^  ^f  proper  care,  they  shall   forthwith  inquire  into  the 
i2G^A?^  179  '"*^^^®'*9  *^"^9  "  '^^y  ^^^  ^^®  information  well  founded,  they  shall 
*  make  all  needful  provisions  for  the  care  of  such  person,  as  pro- 
vided in  other  cases. 

Sec.  1406.  Insane  persons  who  have  been  under  care,  either 
ferredto^ofr  ^^  public  Or  private  patients,  outside  of  the  hospital,  by  authority 
pitai.  of  the  commissioners  of  any  county,  may,  on   application  to  that 

^  3^-  ^  ^^'  ^^'  effect,  be  transferred  to  the  hospital  whenever  they  can  he  admit- 
ted thereto,  on  the  warrant  of  such  commissioners.  Such  admis- 
sion may  be  liad  without  another  inquest,  at  any  time  within  six 
months  after  the  inquest  already  had,  unless  the  commissioner  shall 
deem  further  inquest  advisable. 

Sec.   1407.     In  each  case  of  application  for  admission  to  the 

hospital,  correct  answers  to  the  following  interrogatories,  so  far  as 

interrogato-      they  can  be  obtained,  shall  accompany  the  physician's  certificate  ; 

Jwered*^  *^*     and  if,  on  further  examination   after  the  answers  are  stated,  any 

Some,  2  34.        of  them  ore  found  to  be  erroneous,  the  commissioners  shall  cause 

them  to  be  corrected  : 

1.  What  is  the  patient's  name  and  age  ?     Married  or  single  ? 
If  any  children,  how  many  ?     Age  of  yoimgest  child  ? 

2.  Where  was  the  patient  bom  ? 

3.  Where  is  his  (or  her)  place  of  residence  ? 

4.  What  has  been  the  patient's  occupation  ? 

5.  Is  this  the  first  attack?     If  not,  when  did  the  others  occur, 
and  what  was  their  duration? 

6.  When  were  the  first  symptoms  of  this  attack  manifested, 
and  in  what  way? 

7.  Does  the  disease  appear  to  bo  increasing,  decreasing,  or 
stationary  ? 

8.  Is  the  disease  variable,  and  are  there  rational  intervals  ? 
If  so,  do  they  occur  at  regular  periods  ? 

9.  On  what  subjects,  or  in  what  way  is  derangement  now 
manifested  ?     State  fully. 

10.  Has  the  patient  shown  any  disposition  to  injure  others  ? 

11.  Has  suicide  ever  been  attempted  ?     If  so,  in  what  way  ?     Is 
the  propensity  now  active? 
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12.  Is  there  a  disposition  to  filthy  habits,  destruction  of  cloth- 
ing, breaking  of  glass,  etc? 

13.  What  relatives,  including  grrandparei^  and  cousins,  have 
been  insane? 

14.  Did  the  patient  manifest  any  peculiarities  of  temper,  habits, 
disposition,  or  pursuits,  before  the  accession  of  the  disease?— 
any  predominant  passion,  religious  impressions,  etc? 

15.  Was  the  patient  ever  addicted  to  intemperance  in  any 
form? 

16.  Has  the  patient  been  subject  to  any  bodily  disease ;  epilepsy, 
suppressed  eruptions,  discharges  of  sores,  or  ever  had  any  injury 
of  the  head? 

17.  Has  restraint  or  confinement  been  employed?  If  so,  what 
kind,  and  how  long? 

18.  What  is  supposed  to  be  the  cause  of  the  disease? 

19.  What  treatment  has  been  pursued  for  the  relief  of  the 
patient?     Mention  particulars  and  eflfects. 

20.  State  any  other  matter  supposed  to  have  a  bearing  on  the 
case. 

Sec.  1408.     On  the  application  of  the  relations  or  immediate  aiS^caSoifof 
friends  of  any  patient  in  the  hospital  who  is  not  cured,  and  who  Mends. 
cannot  be  safely  allowed  to  go  at  liberty,  the  commissioners  of  the  Same,  241. 
county  where  such  patient  belongs,  on  making  provisions  for  the 
care  of  such  patienc  within  the  county  as  is  in  other  cases,  may 
authorize  his  discharge  therefrom;  provided^  no  patient  who  may 
be  under  criminal  charge  or  conviction  shall   be  discharged  with- 
out the  order  of  the  district  court  or  judge,  and  notice  to  the  dis- 
trict attorney  of  the  proper  district  as  hereinbefore  provided. 

Sec.  1409.     "V^henever  it  shall  be  shown  to  the  satisfaction  of  Discharge  of: 
the  commissioners  of  insanity  of  any  county,  that  cause  no  longer  JJJ^ty?'^*'* 
exists  for  the  care  within  the  county  of  any  particular  person  as  Same,  \  47. 
an  insane  patient,  they  shall  order  the  immediate  discharge  of  such 
person. 

Skc.  1410.     Whenever  the  commissioners  issue  their  warrant  Expenses  es- 
for  the  admission  of  a  person  to  the  hospital,  and  funds  to  pay  the  j^i^^^ 
expense  thereof  are  needed  in   advance,  they  shall  estimate  the  vance  from 
probable  expense  of  conveying  such   person  to  the  hospital,  in-  ^^^  ^^^^*^ 
eluding  the  necessary  assistance,  and  not  including  the  compensa-  Same,  {48. 
t'on  allowed  the  sheriff ;  and  on  such  estimate,  certified  by  the  clerk, 
the  auditor  of  the  county  shall  issue  his  order  on  the  treasury  of 
the  county  in  favor  of  the  sheriff  or  other  person  entrusted  with 
the  execution  of  such  warrant;  the  sheriff,  or  other  person  execu- 
ting such  warrant  shall  accompany  his  return  with  a  statement  of 
the   expens'  s   rncurred;   and  the  excess   or   deficiency   may   be 
deducted  from  or  added  to  his  compensation,  as  the  case  may  be. 
If  funds  are  not  so  advanced,  such  expenses  shall  be  certifiea  and 
paid  in  the  manner  above  prescribed  on  the  return  of  the  warrant. 
When  the  commissioners  order  the  return  of  a  patient,  compensa- 
tion and  expenses  shall  be  in  like  manner  allowed. 

Sec.    1411.     The    warrant  of  the   commissioners   of  insanity,  ^^'JJ"**?** 
authorizing   the   admission   of  any  person  to  the   hospital   as  a  superintendeut 
])atient,  accompanied  I »y  a  physician's  certificate  as  herein  provi- pjjg^j^jff^j,^^ 
ded,  shall  operate  to  shield  the  superintendent  and  other  oflficers  Same,§5i.  * 
of  the  hospital  against  all  liability  to    prosecution  of  any  kind  on 
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account  of  the  reception  and  detention  of  such  person  in  the  hos- 
pital; provided^  such  detention  shall  be  otherwise  in  accordance 
with  the  laws  and  by-laws  regulating  its  management. 

INSANE  PEISONEBS. 


Commissionen 
to  make  in- 
q^uiry:  may  be 
sent  to  hospital 
nnd  restored  to 
reason. 
U.H1458,  1469. 


Cannot  be  dis- 
charged 
until  district 
attorney  is 
notified. 
R.  1 1460. 


Becoming  in- 
sane after  con- 
viction: gov- 
ernor suspend 
execution  of 
sentence. 
K.  g  1464. 


Sec.  1412.  If  any  person  in  prison  charged  with  a  crime,  shall, 
at  any  time  before  indictment  is  found  against  him,  at  the  retjuest 
of  any  citizen  be  brou<^ht  before  the  commissioners  in  th<*  manner 
provided  by  law,  and  if  it  shall  be  found  by  them  tliiit  such 
person  was  insane  when  he  committed  the  offense;  or  if  any  p(*r- 
son  in  prison  shall,  after  the  comm  ssion  of  an  offense,  and  before 
conviction,  become  insane,  and  if  at  the  request  of  any  citizon  an 
inquest  be  instituted  as  provided  for  in  this  chapter,  and  if  the 
commissioners  shall  find  that  such  person  became  insane  after  the 
commission  of  the  crime  of  which  he  stands  charged  or  indictinl, 
and  is  still  insane,  they  shall  issue  their  warrant  authorizing  and 
requiring  the  superintendent  of  either  hospital  to  receive  and 
keep  the  person  as  a  patient  therein.  In  such  case  the  warrant 
can  only  be  executed  by  the  sheriff  or  his  deputy;  and  no  delivery 
of  the  insane  prisoner  to  any  other  person  than  the  superintend- 
ent of  the  hospital  shall  exonerate  the  sheriff  from  his  liai>ility  for 
the  custody  of  such  prisoner,  and  any  such  lunatic  may,  when  re- 
stored to  reason,  be  prosecuted  for  any  offense  committed  by  him 
previous  to  such  insanity. 

Sec.  1413.  When  any  lunatic  shall  be  confined  in  either 
hospital  under  the  preceding  section,  the  superintendent  in  whose 
charge  he  may  be,  shall,  as  soon  as  such  lunatic  is  restored  to  his 
reason,  give  notice  thereof  to  the  district  attorney  of  the  proper 
county,  and  retain  such  lunatic  in  custody  for  such  reasonable 
time  thereafter  as  may  be  necessary  for  said  attorney  to  cause  a 
warrant  to  issue  an<l  to  be  served,  by  virtue  whereof  the  said 
person  so  restored  to  reason  shall  again  be  returned  to  the  jail  of 
the  proper  county  to  answer  to  the  offense  allegCvl  against  him. 

Sec.  1414.  If  any  person,  after  being  convicted  of  any  crime 
or  misdemeanor,  and  before  the  execution  in  whole  or  part  of  the 
sentence  of  the  court,  becomes  insane,  the  governor  shall  in(juire 
into  the  facts,  and  he  may  pardon  such  lunatic,  or  coin  mute  or 
suspend,  for  the  time  being,  the  execution  in  such  manner  and 
for  such  a  period  as  he  may  think  proper,  and  may,  by  his  warrant 
to  the  sheriff  of  the  proper  county  or  warden  of  either  pei  iten- 
tiary,  order  such  lunatic  to  be  conveyed  to  the  hospital  and  there 
kept  until  restored  to  reason.  If  the  sentence  of  any  such  luna- 
tic be  suspended  by  the  governor,  the  sentence  of  the  court  shall 
be  executed  upon  him  after  such  period  of  suspension  has  ex- 
pired, imless  otherwise  directed  by  the  governor. 


CUSTODIAN  OP  INSANE  TEBSONS. 


Sec.  1415.  Any  person  having  care  of  an  insane  person,  and 
Guii^  of  ml».  restraining  such  person  whether  in  the  hospital  or  elsewhere  either 
13  a!^A!ch.  109,  with  or  without  authority,  who  shall  treat  such  person  with  wan- 
^^-  ton  severity,  harshness,  or  cruelty,  or  shall  in  any  way  abuse  such 


Digitized  by 


Google 


Chap.  2.]  caee  of  the  insane,  395 

person,  shall  be  guilty  of  a  misdemeanor,  besides  being  liable  in 
an  action  for  damages. 

I  The  words  "  whether  in  the  hospital  or  elsewhere  "  in  the  second  line,  as 
they  stand  in  the  original,  are  omitted  in  the  printed  code.  J 

Skc.  1416.     No  person  supposed  to  be  insane  shall  be  restrained  insane  cannot 
of  his  liberty  by  any  other  person,  otherwise  than  in  pursuance  of  except byau- 
authority  obtained  as  herein  required,  excepting  to  such  extent  |'*^^'j  gj 
and  for  such  brief  period  as  may  be  necessary  for  the  safety  of 
person  and  property  until  such  authority  can  be  obtained. 

SUPERINTENDENTS — ^I'BUSTEES — BEGULATIONS. 

Sec.  1417.     When  the  superintendent  of  the  hospital  has  been  when  sent 
duly  notified  as  herein  required,  that  a  patient  sent  to  the  hospital  [y^wiu"u  Sue- 
from  one  county  has  a  legal  settlement  in  another  county,  he  shall  mem  isiuan- 
thereafter  hold  and  treat  such  patient  as  from  the  latter  county;  SMne,g23. 
and  such  holding  shall  apply  to  expenses  already  incurred  in  be- 
half of  such  patient  and  remaining  unadjusted. 

Sec.  1418.     Expenses  iucurr^d  as  hereinafter  provided  by  one  Expenses  may 
county  on  account  of  an  insane  person  whose  legal  settlement  is  {he'loumj^^f*^ 
in  another  county,  shall  be  refunded,  with  lawful  interest  thereon,  the  settlement. 
by  the  county  of  such  settlement,  and  shall  be  presented  to  the        ^'  *" 
board  of  supervisors  of  the  county  sought  to  be  charged,  allowed, 
and  paid  the  same  as  other  claims.     If  the  settlement  is  denied 
by  the  latter  board,  they  may  serve  a  notice  similar  to  that  pro- 
vided for  in  section  thirteen  hundred  and  fifty-nine,  of  chapter  one 
of  this  title  for  cases  of  removal;  and  all  the   provisions  of  that 
chapter  in  regard  to  the  determination  of  a  disputed  claim  upon 
an  order  of  removal  shall  apply  to  the  change  of  settlement  of  an 
insane  person. 

Sec.  1419.     Patients  in  the  hospital  having  no  legal  settlement  When  no  set- 
in  the  state,  or  whose  legal  settlement  cannot  be  ascertained,  shall  ^^^^^  ^^^®  ^ 
be  supported  at  the  expense  of  the  state,  and  the  trustees  may  same,  §25. 
authorize  the  superintendent  to  remove  any  patient  at  the  expense 
of  the  state  if  they  see  proper. 

Sec.  1420.     All  patients  in  the  hospital  shall  be  regarded  as  Spedai  care 
standing  upon  an  equal  footing,  and  the  several  patients,  accord-  ™hen^>nm  for 
in^  to  their  different  conditions  of   mind  and   body,  and  their  by  relatives, 
respective  needs,  shall  be  provided  for  and  treated  with  equal  ^^^^'  *  ^' 
care;  but  if  the  relative  or  friends  of  any  patient  shall   desire  it, 
and  shall  pay  the  expense  thereof,  such  patient  may  have  special 
care,  and  may  be  provided  with  a  special  attendant,  as  may  be 
agreed  upon  with  the  superintendent.     In  such  cases,  the  charges 
for  such  special  care  and  attendance  shall  be  paid  quarterly  in 
advance. 

Sec.  1421.     The  relatives  or  friends  of  any  patient  in  the  hos-  Expenses  paid 
pital  shall  have  the  privilege  of  paying  any  portion  or  all  of  the  samelT-^*^ 
expenses  of  such  patients  therein;  and  the  superintendent  shall 
cause  the  account  of  such  patient  to  be  credited  with  any  sums  so 
paid. 

Sec.  1422.     If  at  any  time  it  may  become  necessary,  for  want  niscrimina- 
of  room  or  other  cause,  to  discriminate  in  the  general  reception  tion  between 
of  patients  into  the   hospital,  a  selection    shall  be  made   as  fol- Same,  g  35. 
low»: 
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Escape  of. 
Same.  1 89. 


Discharge  of 
when  cured. 
Same,  g  40. 
12  G.  A.  ch.  179, 

§7. 


1.  Recent  cases,  t.  6.,  cases  of  less  than  one  year's  duration, 
shall  have  the  preference  over  all  others; 

2.  Chronic  cases,  i.  6.,  where  the  disease  is  of  more  than  one 
year's  duration,  presenting  the  most  favorable  prospects  of  recov- 
ery shall  be  next  preferred; 

3.  Those  for  whom  application  has  been  longer  on  file,  other 
things  being  equal,  shall  be  next  preferred; 

4.  Where  cases  are  equally  meritorious  in  all  other  respects, 
the  indigent  shall  have  the  preference. 

Skc.  1423.  If  any  patient  shall  escape  from  the  hospital,  the 
superintendent  shall  cause  immediate  search  to  be  made  for  him; 
and,  if  he  cannot  soon  be  found,  shall  cause  notice  of  such  escape 
to  be  forthwith  given  to  the  commissioners  of  the  county  where  the 
patient  belongs;  and  if  such  patient  is  found  in  their  county,  the 
commissioners  shall  cause  him  to  be  returned,  and  shall  issue  their 
warrant  therefor  as  in  other  cases,  unless  the  patient  shall  be  dis- 
charged, or  unless,  for  good  reasons,  they  shall  provide  for  his 
care  otherwise,  of  which  they  shall  notify  the  superintendent. 

Sec.  1424.  Any  patient  who  is  cured  shall  be  immediately 
discharged  by  the  superintendei^t.  Upon  such  discharge,  the 
superintendent  shall  furnish  the  patient,  unless  otherwise  sup- 
plied, with  suitable  clothing  and  a  sum  of  money,  not  exceeding 
twenty  dollars,  which  shall  be  charged  with  the  other  expenses  in 
the  hospital  of  such  patient.  The  relatives  of  any  patient  not 
susceptible  of  cure  by  remedial  treatment  in  the  hospital,  and  not 
dangerous  to  be  at  large,  shall  have  the  right  to  take  charge  of  and 
remove  such  patient  on  consent  of  the  board  of  trustees.  In  the 
interim  oF  the  meetings  of  the  board,  the  consent  of  two  of  the 
trustees  shall  be  sufficient 

Skc.  1425.  The  board  of  trustees  shall  order  the  discharge  or 
removal  from  the  hospital  of  incurable  and  harmless  patients, 
whenever  it  is  necessary  to  make  room  for  recent  cases;  in  the 
interim  between  the  meetings  of  the  board,  the  superintendent, 
in  connection  with  two  trustees,  shall  possess  and  exercise  the 
same  power. 

Sec.  1426.  When  patients  are  discharged  from  the  hospital  by 
the  authorities  thereof  without  application  therefor,  notice  of  the 
order  of  discharge  shall  at  once  be  sent  to  the  commissioners  of 
the  county  whfere  they  belong;  and  the  commissioners  shall  forth- 
with cause  them  to  be  removed,  and  shall  at  once  provide  for  their 
care  in  the  county  as  in  other  cases,  unless  such  patients  are  dis- 
charged as  cured. 

Skc.  1427.  The  trustees  shall,  from  time  to  time,  fix  the  sura 
to  be  paid  per  month  for  the  board  and  care  of  the  patients,  which 
shall  not  exceed  the  sum  of  sixteen  dollars  per  month,  and  the 
monthly  sum  so  fixed  shall  be  the  sum  the  said  hospital  shall  be 
entitled  to  demand  for  keeping  any  patient;  and  the  certificate  of 
the  superintendent,  attested  by  the  seal  of  the  hospital,  shall  be 
evidence  in  all  places  of  the  amount  due  as  fixed. 
[As  amended  by  17th  0.  A.,  ch.  84  ] 

Sec.  1428.  The  superintendent  shall  certify  to  the  auditor  of 
enftocerSiy  state  on  the  first  day  of  January,  April,  July  and  October,  the 
to  auditor  of  amount,  not  previously  certified  by  him,  due  to  said  hospital, 
13  G.A.  ch.  109,  from  the  several  counties  having  patients  chargeable  thereto;  and 

i45 


Incurable  and 
harmless  re- 
moved. 

13  G.  A.  ch.  109, 
$42. 


Notice  of  dis- 
charge sent 
commission- 
ers. 
Same,  2  43. 


Compensation 
far  keeping 
fixed. 
t?nme,  2  44. 
U  G.  A.  ch.  135, 
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said  auditor  shall  pass  the  same  to  the  credit  of  the  hospital. 
The  auditor  shall,  thereupon,  notify  the  county  auditor  of  each 
county  so  owing  of  the  amount  tliereof,  and  charge  the  same  to 
said  county;  and  the  board  of  supervisors  shall  levy  a  tax  in  said 
county  for  said  amount,  and  pay  the  amount  due  the  state  into 
the  stat-e  treasury;  and  should  they  within  one  year  from  the  tak- 
ing effect  of  this  act  fail  to  levy  such  tax  sufficient  to  pay  the  on  failure  to 
amount  now  due  the  state,  as  shown  by  the  books  of  the  auditor  J^  iomna 
of  state,  and'shall  fail  at  the  time  of  levying  other  taxes  there- 
after to  levy  the  tax  aforesaid  to  an  amount  sufficient  to  pay  the 
sum  then  due  the  state,  it  shall  be  the  duty  of  the  auditor  of  state 
to  charge  such  delinquent  county  with  a  penalty  of  three  per 
centum  per  month  upon  the  amount  of  indebtedness  then  six 
months  due,  for  each  month  until  payment  thereof  and  penalty 
thereon  be  made. 

And  should  any  county,  within  one  year  from  the  taking  effect  Action  shall  be 
of  this  act,  fail  to  levy  such  tax  sufficient  to  pay  the  amount  then  tomey-genenii. 
due  the  state,  and  shall  fail,  at  the  time  of  levying  other  county 
taxes  thereafter  to  levy  the  tax  aforesaid  to  an  amount  sufficient 
to  pay  the  indebtedness  subsequently  incurred,  it  shall  be  the 
duty  of  the  attorney-general,  upon  request  of  the  executive 
council,  to  bring,  in  the  name  of  the  state,  an  action  against 
any  county  so  failing  as  aforesaid,  to  enforce  the  levying  ol'  said 
tax. 

[Ab  amended;  the  provision  as  to  charpringr  the  delinquent  county  a 
penalty  being  added  by  17th  G.  A.,  ch.  183,  §  1,  and  that  as  to  brincring  action 
to  enforce  the  levy,  by  16th  G.  A.,  ch.  28.  The  other  sections  of  17th  G.  A., 
ch.  18:3,  are  as  follows:] 

Sec.  2.     It  shall  be  the  duty  of  the  county  treasurer  on  coUec-  Duty  of  county 
tion  of  the  taxes  herein  required  to  be  levied  to  pay  into  the  state  treasurer. 
treasury  the  amount  due  and  owing  from  his  county  at  the  times 
and  in  the  manner  required  for  the  payment  of  state  taxes  col- 
lected. 

Sec.  3.     Taxes  levied  and  collected  in  any  county  for  the  pur-  insane  tax 
pose  named  in  this  act,  shall  be  used  only  to  defray  the  expenses  ^^^^^^ 
of  tho  insane  chargeable  to  such  county,  and  the  costs  incident  other  fund, 
thereto,  and  shall  not  be  diverted  to  any  other  purpose,  nor  be 
transferred  to  any  other  fund. 

Sec.  4.     Any   member   of  the   board   of  supervisors,  or  any  Penalty  for 
county  treasurer  who  shall  violate  any  of  the  provisions  of  this  th^^ro-^^ 
act,  shall  be  liable  to  a  fine  of  not  less  than  one  hundred  nor  more  visions. 
than  five  hundred  dollars,  to  be   recovered  in  an  action  brought 
against  him  in  the  district  court  of  his  county,  in  the  name  of  the 
state,  by  the  attorney-general. 

Sec.  5.     The  auditor  of  state  shall  notify  the  several  county  D^^y  ^^  g^^^^ 
auditors,  and  county  treasurers  of  the  provisions  of  this  act,  and  and  county 
it  shall  be  the  duty  of  said  officers  to  present  said  notice  to  the  *"   ^'* 
board  of  supervisors  at  their  first  meeting  thereafter. 

Sec.  1429.     When  the  superintendent  of  the  hospital,  in  obedi-  peeg  of  super- 
ence  to  a  subpoena,  attends  any  court  of  the  county  in  which  the  i^tendent 
hospital  is  situated  as   witness   for  either  party  in  the  case  of  a  lug  court 
person  on  trial  for  a  criminal  offense,  and  the  question  of  the  sanity  ^*°^®'  ^  ^ 
of  such  person  is  raised,  he  shall  be  allowed,  on  such  account,  his 
necessary  and  actual  expenses,  and  such  daily  pay  as  is  allowed 
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Seal  of  affixed. 
Same,  §  53. 


rianks  sent 
(•ominissioners. 
Same,  §55. 


Pules  adopted: 
who  to  form. 
Same,  g  56. 


Estates  of 
insane    pa- 
rlents  liable 
lor   their    sup- 
port. 

Pame,  g  46. 
T>  G.  A.  eh.  179, 
?13. 


Board  of 
supervisors 
may  release 
estates,  when. 


to  other  witnesses,  and  such  expenses  and  pay  shall  be  paid  by 
the  state.  When  compelled  so  to  attend  in  civil  cases,  he  shall 
be  entitled  to  the  same  compensation,  to  be  paid  by  the  party 
requiring  his  attendance. 

Sec.  1430.  The  superintendent  shall  aflBx  the  seal  of  the 
hospital  to  any  notice,  order  of  discharge,  or  other  paper  required 
to  be  given  by  him  or  issued. 

Sec.  1431.  The  trustees  of  the  hospital  shall  provide  for  fur- 
nishing the  commissioners  of  the  counties  entitled  to  send  patients 
to  the  hospital  with  such  blanks  for  warrants,  certificates,  etc.,  as 
will  enable  them  with  regularity  and  facility  to  comply  with  the 
provisions  of  this  chapter;  and,  also,  with  copies  of  the  by-laws 
of  the  hospital  when  printed. 

Sec.  1432.  The  superintendents  of  the  two  hospitals  and  the 
governor  of  the  state,  shall  adopt  such  regulations  as  they  may 
deem  expedient  in  regard  to  what  patients,  or  class  of  patients, 
shall  be  admitted  to  and  provided  for  in  the  respective  hospitals; 
or  from  what  portion  of  the  state  patients,  or  certain  classes  of 
patients,  maybe  sent  to  each  or  either  hospital;  and  they  may 
change  such  regulations  from  time  to  time  as  they  may  deem 
best;  and  they  shall  make  such  publication  of  these  regulations  as 
they  may  deem  necessary  for  the  information  of  those  interested. 
The  regulations  ^o  adopted  shall  be  conformed  to  by  the  parties 
interested. 

Sec.  1433.  The  provisions  herein  made,  for  the  support  of  the 
insane  at  public  charge, /shall  not  be  construed  to  release  the  es- 
tates of  such  persons  from  liability  for  their  support,  and  the  audi- 
tors of  the  several  counties,  subject  to  direction  of  the  board  of 
supervisors,  are  authorized  and  empowered  to  collect  from  the 
property  of  such  patients  any  sums  paid  by  the  county  in  their 
behalf  as  herein  provided;  and  the  certificate  from  the  superin- 
tendent and  the  notice  from  the  auditor  of  state,  stating  the  sums 
charged  in  such  cases,  shall  be  presumptive  evidence  of  the  cor- 
rectness of  the  sums  so  stated.  If  the  board  of  supervisors  in  the 
case  of  any  insane  patient,  who  has  been  supported  at  the  expense 
of  the  county,  shall  deem  it  a  hardship  to  charge  the  estate  of  any 
such  patient  with  such  cost  of  supporting  the  patient,  they  may 
relieve  such  estate  or  estates  from  any  part  or  all  of  such  burden 
as  may  seem  to  them  reasonable  and  just. 

[As  amended,  omittiugr  the  provisions  as  to  recovery  of  the  charges  for  the 
support  of  the  insane  person  from  his  relatives,  or  those  legally  bound  for 
his  support';  15th  G.  A.,  ch.  26.1 


Meanintc  of 

term  "  insane:'' 

laiots  nui  au- 

mitted. 

13  G.  A.  ch.  109, 

i  51. 


The  **  relatives  '*  contemplated  in 
this  section  are  only  such  as  are  legral- 
ly  bound  for  the  support  of  the  insane 
person.  A  iather  is  not  legally 
bound  to  support  his  adult  children. 
The  provisions  of  §  11:530  et  seq.^  as 
to  the  support  of  paupers,  have  no 
application  under  tnis  section:  Mon- 
roe Co.  V.  Teller,  51-670. 

Sec.  1434.  The  term  "insane,"  as  used  in  this  chapter,  in- 
cludes every  species  of  insanity  or  mental  derangement.  The 
term  "idiot,"  is  restricted  to  persons  foolish  from  birth,  supposed 
to  be  naturally  without  mind.  No  idiot  shall  be  admitted  to  the 
hospital. 


Under  this  section  as  amended  a 
husband  is  not  liable  for  the  expense 
of  treating  an  in.sane  wife  sent  to  the 
hospital  by  the  commissioners  of  in- 
sanity. Such  expense  is  not  famdy 
expeise  within  th  i  meaning  of  §  2214 : 
Count!/  of  Delaware  v.  McDonald, 
46-170. 
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VISITING   COMMITTEE. 

SEa  1435.    There  shall  be  a  visiting  committee  of  three,  one  ^^^^rnof^  ^^ 
of  whom  at  least  shall  be  a  woman,  appointed  by  the  governor,  power  nnii 
to  visit  the  insane  asylums  of  the  state  at  their  discretion,  and  uq^. cli. 9i, 
without  giving  notice  of  their  intended  visit;    who  may,  upon  i^ 
such  visit,  go  through  the  wards  unaccompanied  by  any  officer  of 
the  institution,  with  power  to  send  for  persons  and  papers,  and 
to  examine  witnesses  on  oath,  to  ascertain  whether  any  of  the 
inmates  are  improperly  detained  in  the  hospital,  or  unjustly  placed 
there,  and  whether  the  inmates  are  humanely  and  kindly  treated, 
with  full  power  to  correct  any  abuses  found  to  exist;  and  any 
injury  inflicted  upon  the  insane  shall  be  treated  as  an   offense, 
mi^idemeanor,  or  crime,  as  the  like  offense  would  be  regarded  when 
inflicted  upon  any  other  citizen  outside  of  the  insane  asylums. 
They  shall  have  power  to  discharg3  any  attendant  or  employe  who 
is  found  to  have  been  guilty  ot  misdemeanor  meriting  such  dis- 
charge; and  in  all  these  trials  for  misdemeanor,  offense,  or  crime, 
the  testimony  of  patients  shall  be  taken  and  considered  for  what 
it  is  worth,  and  no  employe  at  the  asylum  shall  be  allowed  to  sit 
upon  any  jury  before  whom  these  cases  are  tried.     Said  commit- 
tee shall  maka  an  annual  report  to  the  governor. 

As    to     compensation  of  visiting  |  committee,  see  §  3^26. 
Sec.  1436.     The  names  of  this  visiting  committee  and  their  Inmates  of  hc» 
post-office  address,  shall  be  kept  posted  in  every  ward  in  the  uJ^rUe.^^^*^^ 
asylum,  and  every  inmate  in  the  asylum  shall  be  allowed  to  write  Same,  2  2. 
once  a  week  what  he  or  she  pleases  to  this  committee.     And  any 
member  of  this  committee  who  shall  neglect  to  heed  the  calls  of 
the  patient  to  him  for  protection,  when  proved  to  have  been  needed, 
shall  be  deemed  unfit  for  his  office,  and  shall  be  discharged  by  the 
governor 

[As  amended;  15th  G.  A.,  ch.  53,  §  2.] 

Sec.  1437      Every  person  confined  in  any  insane  asylum,  shall  superintend- 
be  fuinished  bv  the  superintendent  or  party  having  charge  of  ^riu?ig"ma-^'^ 
such  person,  at  least  once  in   each  week,  with  suitable  materials  ^^- ,  ^ 
for  writing,  enclosing,  sealing,  and  mailing  letters,  if  they  request 
the  same,  unless  otherwise  ordered  by  the  visiting  committee, 
which  order  shall  continue  in  force  until  countermanded  by  said 
committee. 

Sec.  1438.     The  superintendent  or  party  having  charge  of  any  Letteni  to  )>c 
person  under  confinement,  shall  receive,  if  requested  to  do  so  by  ^Stonfce.  ^" 
the  person  so  confined,  at  least  one  letter  in  each  week  addressed  ^^^>  ii^,^- 
to  one  of  the  visiting  committee,  without  opening  or  reading  the 
same,  and  without  delay  to  deposit  it  in  a  post-office  for  transmittal 
by  mail,  with  a  proper  postage  stamp  affixed  thereto;  and  to  deliver 
to  said  person  any  letter  (without  opening  or  reading  the  same) 
written  to  him  or  her  by  one  of  the  visiting  committee.     But  all 
other  letters  written  by,  or  to,  the  person  so  confined  mav  be  ex- 
amined by  the  superintendent,  and,  if  in  his  opinion  the  delivery 
of  such  letters  would  be  injurious  to  the  person  so  confined,  he 
may  retain  the  same. 

[As  amended;  15th  G.  A.,  ch.  53,  §  2.] 

Sec.  1439.     In  the  event  of  the  sudden  and  mysterious  death 
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Inquest  held,    of  any  person  so  confined,  a  coroner's  inquest  shall  be  held  as 

fcaine,  i  0.         provided  for  by  law  in  other  cases. 

Sec.  1440.     Any  person  neglecting  to  comply  with,  or  wilful- 

for'violaSion  of  ^7  *"^  knowingly  violating  any  of  the  provisions  of  the  five  preced- 

law.  ing  sections,  shall,  upon  conviction  thereof,  be  punished  by  im- 

fcame,  I  7.  pnsonment  for  a  term  not  exceeding  three  years,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both  fine  and  imprisonment 
in  the  discretion  of  the  court,  and  by  inelic^ibility  for  this  office  in 
the  future,  and,  upon  trial  had  for  such  offense,  the  testimony  of 
any  person,  whether  insane  or  otherwise,  shall  be  taken  and  con- 
sidered for  what  it  is  worth. 

visits  ot  ^^^'  1441.     At  least  one  member  of  said  committee  shall  visit 

<iaiue,  s  &         the  asylums  for  the  insane  every  month. 

WHEN   ILLEGALLY  CONFINED. 

Skc.  1442.  On  a  statement  in  writing,  verified  by  affidavit, 
UmrJ^  by^dis-  addressed  to  a  judge  of  the  district  or  circuit  court  of  the  county 
trict  judge.  in  which  the  hospital  is  situated,  or  of  the  county  in  which  any 
I  9. '  '^^'  '  certain  person  confined  in  the  hospital  has  his  legal  settlement, 
130.  A. ch.  109,  j^igging  that  such  person  is  not  insane,  and  is  unjustly  deprived 
of  his  liberty,  such  judge  shall  appoint  a  commission  of  not  more 
than  three  pesrons,  in  his  discretion,  to  inquire  into  the  merits  of 
the  case,  one  of  whom  shall  be  a  physician,  and  if  two  or  more 
are  appointed,  another  shall  be  a  lawyer.  Without  first  summon- 
ing the  party  to  meet  them,  they  shall  proceed  to  the  hospital  and 
have  a  personal  interview  with  such  person,  so  managed  as  to  pre- 
vent him,  if  possible,  from  suspecting  its  object;  and  they  shall 
make  any  inquiries  and  exaniinations  they  may  deem  necessar}' 
ana  proper  of  the  officers  and  recf.rds  of  the  hospital  touching 
the  merits  of  the  case.  If  they  shall  judge  it  prudent  and  advis- 
able, they  may  disclose  to  the  party  the  object  of  their  visit,  and 
either  in  his  presence  or  otherwise,  make  further  investigation  of 
the  matter.  They  shall  forthwith  report  to  the  judge  making  the 
appointment,  the  result  of  their  examination  and  inquiries.  Such 
report  shall  be  accompanied  by  a  statement  of  the  cast*,  made  and 
signed  by  the  superintendent.  If,  on  such  report  and  statement, 
and  the  hearing  of  the  testimony,  if  any  is  offered,  the  judge  shall 
find  the  person  not  insane,  he  shall  order  his  discharge.  If  the 
contrary,  he  shall  so  state,  and  authorize  his  continued  detention. 
The  finding  and  order  of  the  judge,  with  the  report  and  otlier 
papers,  shall  be  filed  in  the  office  of  the  clerk  of  the  court  over 
which  such  judge  presides,  who  shall  enter  a  memorandum  thereof 
on  his  record,  and  forthwith  notify  the  superintendent  of  the  hos- 
pital of  the  finding  and  order  of  the  judge,  and  the  superintend- 
ent shall  carry  out  the  order.  The  commissioners  appointed  as 
provided  in  this  section,  shall  be  entitled  to  their  necessary 
expenses  and  a  reasooable  compensation,  to  be  allowed  by  the 
judge,  and  paid  by  the  state  out  of  any  funds  not  otherwise  appro- 
priated; provided.^  that  the  applicant  shall  pay  the  same  if  the 
judge  shall  find  that  the  application  was  made  without  proSable 
grounds,  and  shall  so  order. 
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Sec.  1443.     The  commission  so  provided  for,  shall  not  be  re-  Commission: 
peated  oftener  than  once  in  six  months  in  regard  to  the  same  SSnteSr 
party;  nor  shall  such  commission  be  appointed  in  the  case  of  any  J^-  A.ch.  109, 
patient  within  six  months  of  the  time  of  his  admission. 

Sec.  1444.     All  persons  confined  as  insane  shall  be  entitled  to  Habeas  corpus. 
the  benefit  of  the  writ  of  habeas  corpus^  and  the  question  of    ^™®' 
insanity  shall  be  decided  at  the  hearing,  and  if  the  judge  shall 
decide  that  the  person  is  insane,  such  decision  shall  be  no  bar  to 
the  issuing  of  the  writ  a  second  time,  whenever  it  shall  be  alleged 
that  such  person  has  been  restored  to  reason. 

Sec.  1445.     Any  oflBcer  required  herein  to  perform  any  act  and  ^5jj!J[f.d^^"^' 
any  person  accepting  an  appomtment  under  the  provisions  of  this  sauie.n'J. 
chapter,  and  willfully  refusing  or  neglecting  to   perform  his  duty 
as  herein  prescribed,  shall   be  guilty  of   misdemeanor,    besides 
being  liable  to  an  action  for  damages. 


CHAPTER  3. 


OF  DOMESTIC  AND  OTHER  ANIMALS. 


Section  1446.  Every  owner  of  swine,  sheep,  or  goats  shall  re-  Swine,  sheep, 
strain  the  same  from  running  at  large.  sSained?  ^ 

[A  substitute  for  the  original  section,  adding  goats  and  omitting  the  pro-  ^'^^ch  59 
vision  as  to  liability  of  the  owner  for  damages,  and  as  to  distraint  of  stock  22.*'  *  ' 
therefor;  15th  G.  A.,  ch.  70,  §  2.] 

Sec.  1447.     Any  person  may  take  possession  of  any  stallion,  Male  animals 
jack,  bull,  boar,  or  buck,  found  at  large  in  the  county  in  which  Sfree^JSsen  up. 
such  person  resides,  and  give  notice  thereof  to  any  constable  in  R.  1^280. 1522. 
the  county,  who  shall  sell  the  animals  so  taken  at  public  auction  u  o.  a!  ch!  59) 
to  the  best  bidder  for  cash,  having  given  ten  days'  notice  of  the  ^  8. 
time  and  place  of  sale,  by  posting  the  same  in  writing  in  three 
public  places  in  the  township  whereii.  such  animals  were  found  at 
large.     Out  of  the  proceeds  of  sale  ho  may  pay  all   costs  and 
charges  of  keeping  and  any  damage  done  by  said  animals,  and 
shall  pay  the  remainder  of  said  proceeds  into  the  countv  treasury, 
to  be  applied  to  the  use  of  the  county,  unless  legal  proof  be 
made  to  the  countv  auditor  by  the  owner  of  said  animals  of  his 
right  thereto;  such  proof  may  be  made  at  any  time  within  twelve 
months  from  the  sale,  and  thereupon  said  auditor  shall  order  the 
proper  amount  to  be  paid  to  the  owner  out  of  any  money  in  the 
treasury  not  otherwise  appropriated.     But  if  the  owner  or  any 
person  for  him,  shall,  on  or  before  the  day  of  sale,  pay  the  costs 
and  charges  thus  far  made,  and  all  damages,  and  make  satisfac- 
tory  proof  of  his  ownership,   the    constable    shall    release    the 
animfds  to  him  without  proceeding  further. 


Under  a  somewhat  similar  provi- 
sion (6th  G.  A.,  ch.  193,  §  8,  Rev., 
§  2ir9),  it  was  said  that  the  law  does 
not  contemplate  that  the  officer  shall 

26 


have  a  process  in  order  to  make  the 
sale  provided  for:    Dalbu  v.    Wolf, 
14-228. 
The  provision  as  to  stallions  is  not 
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Domestic  ani- 
mals doing 
damage  re- 
strained. 
K.  ^  1548. 
C.  '51,  g  913. 


Recovery 
when  stock  is 
restrained 
from  running 
at  large. 


applicable  to  colts  until  they  are  of    AyUaworth  v,  C.  R.  /.  dt  P.  R.  Co., 
such    age  as    to  be  troublesome  to    30-459. 
mares  or  dangerous  to  be  at  large: 

Sec.  1448.  When  any  person  18  injured  in  his  lands  enclosed 
bv  a  lawful  fence  by  any  kind  of  domestic  animal,  he  may  recover 
his  damages  by  an  action  against  the  owner,  or  by  distraining  the 
animals  doing  the  damage;  but  if  they  were  lawfully  on  the 
adjoining  land,  and  escaped  therefrom  by  reason  of  the  neglect 
of  the  person  suffering  the  damage  to  maintain  his  part  of  the 
division  fence,  the  owner  of  the  animals  shall  not  be  liable  for  such 
damage,  and  if  the  party  injured  elects  to  recover  by  action 
against  the  owner  of  the  stock,  no  appraisement  need  be  made  by 
the  trustees  as  in  cases  of  distraint;  and  in  counties  where  by 
police  regulation  stock  is  restrained  from  running  at  large,  any 
person  injured  in  his  improved  or  cultivated  lands  by  any  domes- 
tic animal  may  recover  his  damages  as  provided  in  section  six  of 
this  act  and  sections  one  thousand  four  hundred  and  fifty-four,, 
one  thousand  four  hundred  and  fifty-five,  and  one  thousand  four 
hundred  and  fifty-six  of  the  code,  whether  the  lands  whereon  the 
injury  was  done  was  inclosed  by  a  lawful  fence  or  not. 

[A  substitute  for  the  original  section,  adding  the  provision  as  to  counties 
wnere  stock  is  restrained  from  running  at  larga;  15th  G.  A.,  ch.  70,  §  3.] 

In  this  state  cattle  are  free  com- 


moners, and  may  lawfully  be  permit- 
ted to  run  at  large,  and  the  rule  of 
the  common  law  that  every  man  is 
bound  to  keep  his .  cattle  within  his 
own  enclosure  or  be  responsible  in 
damage  for  injuries  arising  from 
their  being  abroad,  is  not  applicable 
to  the  condition  and  circumstances 
of  the  people,  and  is  not  in  force: 
Wagner  v.  BisselU  3-396;  Heath  r. 
Coltenhack,  5-490;  Alger  v.  M.  dt  Af. 
R.  Co.,  U)-268;  Russell  v.  Hanlet/, 
20-219;  Smith  v.  C.  R.  L  dt  P,  R. 
Co.,  34-506.  Therefore,  the  owner 
of  land  can  only  maintain  an  action 
for  trespass  by  cattle,  by  showing 
that  his  fence  was  such  as  is  required 
by  statute :  Frazier  v.  Nortinus, 
34-82.  But  if  cattle,  after  breaking 
over  a  sufficient  fence  into  one  field, 
go  thence  into  another  of  the  same 
owner,  through  a  fence  which  is  not 
sufficient,  the  action  for  their  trespass 
upon  the  second  field  will  lie:  Her- 
old  V.  Meyers,  20-378. 

The  owner  of  the  land  may  have 
his  remedy  by  action  against  the 
owner  of  the  stock  as  here  provided. 


or  by  distraining  the  animals  as  pro- 
vided in  §  §  14')3  et  seq.  If  he  pur- 
sue the  former  course  the  ordinary 
rules  as  to  proof,  etc.,  apply,  and  he 
need  not  have  the  damages  ascer- 
tained by  the  township  trustees,  as 
provided  in  §  1454:  Qiiinton  v.  Van 
Tuyl,  30-554. 

A  land  owner  in  a  county  where 
stock  is  prohibited  from  nmning  at 
large  is  not  relieved  of  his  obligation 
to  maintain  partition  fences,  and  if 
stock  rightfully  in  an  adjoining  en- 
closure escape  upon  his  land  by  rea- 
son of  his  failure  to  maintain  such 
fence,  he  cannot  recover  damages 
from  the  owner  of  the  stock:  Duffees 
V.  Judd,  48-256. 

The  servant  of  a  land  owner,  who 
distrains  stock  as  agent  of  such  own- 
er, may  justify  as  such  agent,  in  an 
action  of  replevin  brou^t  against 
him  to  recover  the  stock :  Bearinger 
V.  O'Uare,  26-259. 

There  is  no  obligation  upon  a  land 
owner,  as  against  the  public,  to  fence 
his  field :    See  note  to  §  1507. 

As  to  damage  from  bull  unlaw- 
fully at  large,  see  note  to  §  1452. 


the 


Sec.  1449.     And   if   the  animals  are  not  lawfully   upon 

Adjoining        adioininff  close  and  came  thereupon,  or  if  they  escaped  therefrom 

owner:  neglect  .    /     ^,    ".    .        j  i  •  ^  r  ^.i.  i     ^     /«  xi. 

of.  into  the  injured  enclosure  in  consequence  of  the  neglect  of  the 

J 1549.  adjoining  owner  to  maintain    any    partition  fence,  or  any  part 

thereof,  which  it  was  his  duty  to  maintain,  then  the  owner  of  the 

adjoining  land  shall  be  liable  as  well  as  the  owner  of  the  animals. 


R.{154 
C.  m,  l  914. 
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Sec.  1450.     Section  three  hundred  and  nine  of  the  code  is  here-  Code,  j  309, 
by  amended  by  striking  out  the  wore]  "  now"  in  the  fifth  line  there-  *°^ended. 
of ;  and  the  word  "stock,"  as  used  therein  and  in  this  chapter,  is  Meaning  of 
hereby  declared  to  mean  cattle,  horses,  mules,  and  asses  ;  and  under 
said  section,  the  board  of  supervisors  of  each  county  may — and  ^^^'li?'^^' 
on  petition  of  one-fourth  of  the  legal  voters  thereof,  as  shown  by  submit  ques- 
the  returns  of  the    last  general   election,    must — submit,   in  the  lirVota^^" 
manner  provided  by  section  three  hundred  and  ten  of  the  code,  ex-  *3io. 
cept  as  herein  modified,  to  the  electors  of  the  county  at  the  next  gen- 
eral election,  or,  if  they  deem  it  advisable,  at  a  special  election  called 
for  that  purpose,  the  following  questions  of  police  regulation,  or 
either  of  them,  and  no  others,  to-wit: 

First.     Shall  stock  be  restrained  from  running  at  large?  S^'^^^^^be 

Second.     Shall  stock  be  restrained  from  running  at  large  be-  submUted. 
tween  sunset  and  sunrise? 

Third.  Shall  stock  be  restrained  from  running  at  large  from 
the  first  day  of  (naming  the  month)  in  each  year,  until  the  first 
day  of  (naming  the  month)  following? 

Fourth.  Shall  stock  "be  restrained  from  running  at  large 
between  sunset  and  sunrise  from  the  first  day  of  (naming  the 
month)  in  each  year,  until  the  first  day  of  (naming  the  month) 
followmg? 

[A  substitute  for  the  original  section;  15th  G.  A.,  ch.  70,  §  4.] 

whether  that  act  should  be  in  force 
in  any  county  dependent  upon  a  vote 
of  the  people  of  the  county,  was  held 
unconstitutional  and  the  act  was  held 
to  be  in  force  in  all  the  counties  of 
the    state    without   such    adoption: 


Weir  V.  Cram,  87-649;  and  the  same 
rulinfirwasmadeas  tol-jG.  a.,  ch.  26; 
J  At  fie  V.  McGiiire,  ;iS-560;  Hallock 
r.  IlHqheSy  42—516.  As  to  the  con- 
stitutionality of  these  provisions,  see 
remarks  of  code  commissioners  in 
proposing  §  1457:  Code  ComWa* 
Rep, 


The  provisions  of  Code  of  '51  and 
6th  G.  A.,  ch.  193  (Rev.  §§  250.  287), 
authorizing  a  suhmiss  on  of  the  ques- 
tion whether  swine  and  sheep  shoul  I 
be  allowed  to  run  at  Inrge,  to  vote  in 
each  county,  were  held  to  be  merely 
an  exercise  of  the  police  power,  and 
therefore  not  unconstitutional  as  not 
having  a  uniform  operation,  nor  as  de- 
pending for  their  validity  upon  a  vote 
of  the  people.  (Const ,  art  1,  §  6, 
and  art.  3,  §  1):  Dalhy  v.  Wolf,  14- 
228. 

A  section  similar  to  this  in  12th  G. 
A.,  ch.   144,  making  the    qutstion 

Sec.   1451.     If  at  such   election   a  majority  of   the   electors  Regulation  in 
voting    thereon,  shall    vote    in    favor  of  either  of  such   regula-  ^^^^^  when, 
tions,  then  the  same  shall  take  effect  and  be  in   force  at  the  end 
of  thirty  days  alter  said  election,  and  shall  continue  in  force  until 
the  end  of  ninety  days  after  an  election  at  which,  on  a  resub- 
mission of  the  same  question,  a  majority  of  the  electors  of  the 
county  voting  thereon  shall   vote   against  the  same:   provided^  Proviso:  reg- 
that  where  any  county  prior  to  the  taking  effect  of  this  act,  shall  uiation 
have  voted,  on  the  submission  of  such  question,  "  for  restraining  force  in  conn 
"stock  from  running  at  large,"  or  "for  restraining  stock   from  ^**^^!^"P^*"'J 
"running  at  large  between  the  hours  of  sunset  and  sunrise,"  as  nerd  law. 
provided  in  chapter  3,  title  11,  of  the  code,  or  in  the  law  or  laws 
to  which  the  same  is  amendatory,  such   vote  is  hereby  declared 
to  be  legal  and  valid,  and  to  amount  to  an  adoption    by   the 
county  of  the  police  regulation  so  voted  for,  as  the  same  is  herein 
set  out  as  fully  and  effectually  as  if  the  same  was  submittad  and 
voted  for  under  this  act,  except  that  the  same   shall  be  and  re- 
main in  force  in  such  county  until  the  end  of  thirty  days   after 
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the  next  general  election  and  no  longer  unless  re-adopted  thereat 
[A  substitute  for  the  original  section  ;  15th  G.  A.,  ch.  70,  §  5.] 

Sec.  1452.  The  owner  of  any  stock  or  domestic  animal,  pro- 
hibited by  law  or  police  regulation  of  any  country  from  running 
at  large  at  any  of  the  times  hereinbefore  mentioned,  shall  be  lia- 
ble for  all  damages  done  thereby  while  wrongfully  remaininjr  at 
large  upon  the  public  highway,  or  upon  the  improved  or  cultiva- 
ted lands  of  another,  which  maybe  recovered  by  action  at  law, 
or  the  party  injured  may,  at  his  option,  distrain  the  trespassing 
animals,  and  retain  the  same  in  some  safe  place,  at  the  expense  of 
the  owner,  until  the  damages  are  paid  as  provided  in  section  [s] 
fourteen  hundred  and  fifty-four,  fourteen  hundred  and  fifty-five, 
and  fourteen  hundred  and  fifty-six  of  the  code  ;  said  damages  to 
be  assessed  pro  rata  per  head,  and  each  owner,  if  more  than  one 
owner,  be  liable  for  the  pro  rata  amount,  and  each  owner  shall 
have  the  right  to  discharge  his  stock  from  distraint  by  paying  tii(; 
said  pro  rata  amount  to  the  person  damaged,  together  with  his 
pro  rata  share  of  the  cost  of  distraint ;  provided^  that  no  stock  or 
domestic  animal,  except  the  male  animals  mentioned  in  section 
fourteen  hundred  and  forty-seven  of  the  code,  shall  be  considered 
as  running  at  large,  so  long  as  the  same  is  upon  unimproved  or 
uncultivated  lands,  and  under  the  immediate  cace  and  control  of 
the  owner,  or  upon  the  public  highway  under  like  care  and  con- 
trol, for  the  purpose  of  travel  or  driving  thereon. 

[A  substitute  for  the  original  section  ;  15th  G.  A.,  ch.  70,  8  6,  as 
amended  by  18th  G.  A.,  ch.  188,  §  1  ;  which  latter  act  also  contams  the 
following :  J 

Sec.  2.  If  any  person  by  force  or  otherwise  without  leave  of 
the  person  having  stock  under  distraint,  relieve  the  stock  from 
from^Sraint  distraint  he  shall  be  guilty  of  a  misdemeanor  and  shall  pay  a  fine 
of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  less  than  ten  days  nor  more 
than  thirty  days. 


Owner  of 
stuck  liable 
for  damage 
where  police 
regulation  is 
adopted. 

How  recov- 
ered. 


I'rn  rata 
mentofdam- 
n^'os.  as  against 
diflerent  own- 
ers. 


Proviso : 
when  animals 
shall  not  be 
considered 
running  at 
large. 


I'enalty  for 


Heldf  that  the  original  section  as 
contained  in  18th  G.  A.,  ch.  26,  was 
applici\ble  without  a  submission  to 
vote  of  the  question  of  restraining 
stock  from  running  at  large,  and  that 
it  was  immaterial  whether  the  pi-era- 
ises  were  enclosed  with  a  lawful  fence 
or  not:  Little  v.  McGuire,  88-560; 
Uallack  v.  Hughes  42-516;  and 
see  notes  to  §  1450.  But  see  also 
notes  to  §  1448. 


The  owner  of  a  thoroughbred  cow, 
which  is  got  with  calf  by  an  ill-bred 
and  unpedigi*eed  bull,  unlawfully 
running  at  large,  may  recover  dam- 
ages from  the  owner  of  such  bull, 
which  are  to  be  measured  by  the  dif- 
ference in  the  value  of  the  cow,  for 
the  purpose  of  breeding  of  fine  stock, 
before  meeting  such  bull  and  after- 
wards: Crawford  v,  Williams,  48- 
247. 


Sec.  1453.  The  word  owner,  as  used  in  the  preceding  and  in 
the  three  succeeding  sections  of  this  chapter  of  the  code,  shall 
include  the  person  entitled  to  the  present  possession  of  the  animal, 
and  also  the  person  having  the  care  or  charge  of  the  same,  as  well 
as  the  person  having  the  legal  title  thereto. 

[A  substitute  for  the  original  section;  15th  G.  A.,  ch.  70,  §  7.] 
tees  n^iftc^        Sec.  1454.     Within  twenty- four  hours  after  the  stock  has  been 
ages:  sale  of     distrained,  Sunday  not  being  included,  the  party  so  injured,  or 
13^G^*A  ch.26    ^^^  agent,  shall  notify  the  owner  of  saivl  stocsk,  when  known,  and 
n.      *         *   if  said  owner  shall  fail  to  satisfy  the  owner  of,  or  occupant  cultiva- 

12  G.  A.  ch.  144.  >/  1  r 


Who  to  be 
eon8i<lered 
OM  ner. 


Township  tms- 
:ifi( 
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ting  said  land,  he  shall,  within  twenty-four  hours  thereafter  notify 
the  township  trustees  to  be  and  appear  upon  the  premises  to  view 
and  assess  the  damages;  such  notices  to  be  either  verbal  or  in 
writing.  When  two  or  more  trustees  have  assembled,  they  shall 
proceed  to  view  and  assess  the  damages  and  the  amount  to  be 
paid  for  keeping  said  stock;  and  if  the  person  or  persons  owning 
such  distrained  stock  refuse  to  pay  such  damages  so  assessed,  then 
the  trustees  shall  post  up  notices  in  three  conspicuous  places  in 
the  township  where  such  damages  were  done,  that  the  said  stock, 
or  so  much  thereof  as  is  necessary  to  pay  said  damages  with  costs 
of  sale,  will  be  sold  to  the  highest  bidder;  any  money  or  stock 
left  after  satisfying  such  claims  shall  be  returned  to  the  owner  of 
the  stock  so  disposed  of;  said  sale  shall  take  place  at  the  enclosure 
where  such  stock  was  distrained  between  the  hours  of  one  and 
three  p.  M.  on  the  tenth  day  after  the  posting  of  said  notice;  pro- 
vided^ that  if  any  one  or  more  of  said  trustees  are  interested  in 
said  damages,  the  trustee  or  trustees  not  so  interested  shall 
appoint  some  one  or  more,  as  the  case  may  require,  to  act  in  the 
place  of  the  person  or  persons  so  interested;  the  owner  of  the 
stock,  or  the  person  entitled  to  the  possession  thereof,  when 
known,  shall  also  be  notified  of  the  time  and  place  of  the  meeting 
of  said  trustees  to  assess  said  damages.  When  either  trustee  is  Absent  tnis- 
absent  so  that  notice  cannot  be  served  upon  him,  then  any  jus-  ^®^* 
tice  of  the  peace  shall  appoint  a  suitable  person,  having  the  quali-  , 

fications  of  a  juror,  to  supply  the  place  of  the  absent  trustee,  and 
the  person  so  appointed  shall  serve  as  such  trustee  for  all  the  pur- 
poses of  this  and  the  following  sections. 

Se.;.  1455.     The  trustees  shall  make  their  assessment  in  writing  Assessment 
and  file  the  same  with  the  township  clerk,  to  be  of  record  in  his  filed  with 
office.     Any  person  aggrieved  by  the  action  of  the  trustees  under  from.' 
this  chapter,  may  appeal  to  the  circuit  court  of  the  proper  county.  ^q\^  ^h  ui 
The  bond  shall  be  filed  with  the  clerk  of  the  township  in  a  pen- 
alty double  the  value  of  the  property  distrained,  or  if  the  value  of 
the  property  exceed   the   amount  of  the   damage   claimed,  then 
double  the  amount  of  the  damage.     Notice  of  such  appeal  shall 
be  given  in  the  same  time  and  manner  as  in  appeals  from  a  judg- 
ment of  a  justice  of  the  peace,  with  good  and  sufficient  securities, 
to  be  approved  by  the  clerk;  and  from  and  after  the  filing  of  the 
appeal  bond,  the  same  shall  operate  as  a  supersedeas.     In  case 
the  owner  of  such  stock  be  appellant  the  same  shall    be  deliv- 
ered to  him.     The  clerk,  after  the  appeal  is  taken,  shall  certify 
all  the  original  papers  to  the  clerk  of  the  circuit  court  within  the 
time  prescribed  for  the  appeal. 

[The  word  '*  stock  *'  between  **  such  "  and  **  be  '*  in  the  thirteenth  lino,  as 
it  occurs  in  the  original,  is  omitted  in  the  printed  code.] 

were  in  fact  trespassers,  and  the  suf- 
ficiency of  the  fences  may  be  reviewed : 
Duffees  v.  Judd,  48-256. 


Upon  appeal  to  the  circuit  court, 
not  only  the  amount  of  damages,  but 
also  the  question  whether  the  stock 


Sec.  1456.     If  the  owners  of  such  distrained  stock  are   not  Estrays. 
known,  it  shall  be  treated  as  estrays.  uofx.  ch.  144. 

[Sees.  1457  to  1463,  repealed  by  15th  G.  A.,  ch.  70,  §  1.] 

Sec.  1464.     No  person  shall  take  up  any  unbroken  animal  as  a 
stray,  between  the  first  day  of  May  and  the  first  day  of  November, 
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Unbroken  anl-  unless  the  same  be  found  within  Ids  lawful  enclosure,  nor  shall  any 
Jg.  a.  ch.  102,  person  take  up  any  stray  unless  he  be  a  householder. 
^  ^*  [The  word  *'  any  '*  in  the  first  line,  as  in  the  original,  is  **  an  *'  in  the 

printed  code.] 


A  distinction  is  here  contemplated 
between  a  broken  and  an  unbroken 
animal.    The  former  may  be  taken 


up  if  found  running?  in  the  highway : 
Knudson  v,  GiesoHy  38-234. 


Sec.  1465.  If  any  horse,  mule,  neat  cattle,  or  other  animal, 
wbo  may  take  liable  to  be  taken  up  as  a  stray,  come  upon  any  person's  premises, 
Same,  Jx  any  Other  person  may  notify  him  of  the  fact,  and  if  he  fail  to  take 
up  such  stray  for  more  than  five  days  after  such  notice,  any  other 
person  being  a  householder  in  the  same  township,  may  take  up 
such  stray  and  proceed  with  it  as  if  taken  upon  his  own  premises; 
provided^  that  he  shall  produce  to  the  justice  of  the  peace  proof 
of  the  service  of  such  notice,  and  all  persons  taking  up  stray  ani- 
mals shall  state  to  the  justice,  under  oath,  where  such  stray  was 
taken  up. 


An  estray  is  an  animal  whose  own- 
er is  unknown,  and  therefore  a  per- 
son cannot  take  up  an  animal  as  an 
<»stray  when  the  owner  of  such  animal 


is  known  to  him.  In  such  case  the 
owner  may  replevin  without  tender- 
ing costs:     Walters  v.  Glats,  29-4 .7 


Sec.  1466.     Any  person  taking  up  a  stray,  shall,  within  five 

NoUces  con-      days  thereafter,  post  up  written  notices  in  three  of  the  most  public 

8cripnonof  an-  places  in  the  township,  containing  a  full  description  of  said  animal, 

Same^*^^"^*  ""^»  unless  such  stray  shall  have   been  previously  reclaimed  by 

the  owner,  he  shall,  within  ten   days,  go  before  a  justice  of  the 

peace   in  the   township  in  which  such   stray  was  taken  up,  or,  in 

case   there   is  no  justice  in  the  tt)wnship,  he  shall  go  before  thj 

nearest  justice   in   the  county,  and  make  oath  as  to  where  said 

stray  was  taken  up,  and  that  the  marks  or  brands  have  not  been 

altered  to  his  knowledge,  either  before  or  after  the  same  was 

taken  up. 

Sec.  1467.   If  necessary,  the  justice  shall  issue  a  notice  to  three 

Appmisers:       disinterested  householders  in  the  township,  to  appear  at  the  time 

jl^tice.  "  ^        and  place*  mentioned  in  said  notice  to  appraise  the  stray.     The 

Same,  g  4-  persons  so  notifiod,  or  any  two  of  them  attending,  shall  take  an 

oath  that  they  will  fairly  and  impartially  appraise  said  stray,  and 

their  appraisement,  embracing  a  description  of  the  size,  age,  color, 

sex,  mirks,  and  brands  of  the  stray,  shall  be  entered  by  the  justice 

in  a  book  to  be  kept  by  him  for  that  purpose. 

Sec.  1408.     The  justice  shall,  within  ten  days  thereafter,  send 

Justice  to  send  a  certified  copy  of  said  entry  to  the  county  auditor,  who  shall 

ty  auditor^his  itnmcdiately  enter  the  same  in  an  estray  book,  to  be  kept  by  him 

quty.  for  that  purpose.     If  the  appraised  value  of  the  stray  is  ten  dol- 

same,  g  ?  5, 6.     ^^^^^  ^^  uiore,  the  auditor  shall  cause  a  copy  of  said  entry  to  be 

posted  on  the  court  house  door,  and  a  copy  of  said  notice  to  be 

inserted  three  times  in  some  newspaper  in  the  county,  if  there  be 

one,  if  not,  he  shall  cause  to  be  posted  up  written  notices  in  three 

public  places  in  the  county,  and  he  shall,  within  ten  days  after 

receiving  the  notice  of  appraisement,  unless  the  animal  shall  have 

been  previously  reclaimed  by  the  owner,  forward  a  certified  copy 

of  the  same  to  the  public  printer  hereafter  provided;  together 

with  the  amount  required  to  pay  for  two  insertions  of  said  notice 

in  the  paper  published  by  such  printer. 
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Sec.  1469.     The  secretary  of  state  shall  select  and  contract  with  Secretary  of 
a  printer  to  print  all  such  advertisements  of  strays,  and  shall  im-  tiSct  fo/pub- 
niediately  notify  the  auditor  of  each  county  of  the  name  and  resi-  lishinp  notices : 
dence  of  such  printer,  and  the  price  of  such  advertisements.     In  fied. 
making  the  contract  the   secretary  shall   select  an   agricultural  ^J^®'  ^  ^  '»  ^^• 
paper,  published  at  the  capital,  if  there  be  one.     Such  contract 
shall  be  renewed  on  the  lirst  day  of  January,  annually;  and  if  a 
vacancy  should  from  any  cause  occur,  the  secretary  shall  immedi- 
ately fill  it  with  a  new  contract. 

Sec.  1470.     The  printer  thus  selected,  shall,  once  in  each  week,  Pnbiication  of 
issue  a  newspaper  or  printed  sheet,  in  which  he  shall  give  two  SSdUor  to^sub-^ 
successive  insertions  of  all  estray  notices  sent  to  him,  and  shall  1^11^  ^'^'^ 
send  one  copy  of  each  paper  issued  to  the  auditor  of  each  county,  same,  §§8,  9. 
who  shall  receive,  file,  and  preserve  the  same,  to  be  examined  by 
any  person  who  may  desire  to  see  them.     The  auditor  is  hereby 
required  to  subscribe  for  one  copy  of  the  paper  selected  by  the 
secretary  of  state  for  the  publication  of  estray  notices,  and  the 
amount  of  the  subscription  price  shall  be  allowed  and  paid  out 
of  the  treasury  of  the  county. 

Sec.  1471.     Where  the  appraised  value  of  any  stray  does  not  J'*^^*^"^*^^"®  j^ 
exceed  five  dollars,  no  further  proceedings  need  be  had  than  for  dollars. 
the  justice  to  enter  a  description  of  said  stray  on  his  estray  book,  Same,  g,i2. 
and  if  no  owner  appear  within  six  months,  the  right  of  the  prop- 
erty shall  vest  in  the  finder,  if  he  has  complied  with  the  law  and 
paid  all  costs. 

[The  word  "where*'  in  the  first  line,  as  in  the  original,  is  "when"  in  the 
printed  code.] 

Sec.  1472.     Where  the  appraised  value  of  the  stray  exceeds  When  title  to 
five  dollars  and  is  less  than  ten,  and  the  finder  shall  have  complied  iS^|,^*i3.^^*'' 
with  the  provisions  of  this  chapter,  and  paid  all  costs,  the  property 
shall  vest  in  him  after  the  expiration  of  nine  months,  if  no  owner 
appear. 

Sec.  1473.     Any  person  legally  taking  up  a  stray  may  use  or  Taker  up  may 

work,  if  he  does  so  with  care  and  moderation,  and  does  not  abuse  animal.  ^^^^ 

or  injure  it.     But  if  any  person  unlawfully  take  up  any  stray,  or  8ame,gi6. 

take  up  any  stray  and  fail  to  comply  with  the  provisions  of  this 

chapter,  or  use  or  work  it  in  a  manner  contrary  to  this  chapter, 

or  work  it  before  having  it  appraised,  or  keep  such  stray  out  of 

the  county  for  more  than   five  days  at  any  one  time,  before  he 

acquires  a  title  to  said  stray,  such  offender  shall  forfeit  to  the  «     ^^r   r  n 
^    .     A  111  111.1  '^1  Penalty  for  fail- 

county  twenty  dollars,  to  be  sued  for  by  any  person  in  the  county;  ure  to  comply 

and   the  owner  of  the   stray  may  also  recover  of  such  offender  ^^^^  ^^^' 
double  the  amount  of  all  injury  sustained,  with  costs. 

Sec.  1474.     The  owner  of  any  stray  may,  within  one  year  from  Owner  may 
the  time  of  taking  up,  prove  his  ownership  of  the  same  before  a  proceedhi^** 
justice  of  the  peace,  (and  if  the  title  shall  not  have  already  vested  same,  g  17. 
m  the  finder  by  sections  fourteen  hundred  and  seventy-one  or 
fourteen   hundred  and  seventy-two  of  this  chapter,)  and  upon 
payment  of  all  costs,  the  reward,  and  a  reasonable  allowance,  he 
shall  be  entitled  to  recover  the  stray.     If  the  owner  and  finder 
cannot  agree  upon  the  amount  of  such  allowance,  it  shall  be  set- 
tled by  some  justice  of  the  peace,  who  shall  take  into  considera- 
tion the  trouble  and  expense  incurred  by  the  finder,  and  whatever 
use  ho  may  have  had  of' the  stray. 
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Sec.  1475.  If  the  owner  fail  to  claim  and  prove  his  title  to  any 
stray  for  one  year  after  the  time  of  taking  up,  and  the  finder  shall 
have  complied  with  this  law,  a  complete  title  to  the  stray  shall  vest 
in  the  finder;  but  if  the  owner  shall  appear  within  eighteen 
months  from  the  time  of  taking  up,  and  prove  his  ownership  of 
such  stray,  and  pay  all  costs  and  expenses  as  above  provided,  the 
finder  shall  pay  him  the  appraised  value  of  such  stray,  or  may,  at 
his  option,  deliver  up  the  stray. 

Sec.  1476.  If  any  stray  legally  taken  up,  escape  from  the  finder, 
or  die,  without  any  fault  on  his  part,  he  shall  not  be  liable  for  the 
Loss. 

Sec.  1477.  If  any  person  shall  sell,  or  trade,  or  take  out  of 
the  state,  any  stray  before  the  legal  title  shall  have  vested  in  him, 
he  shall  forfeit  to  the  owner  double  the  value  of  said  stray,  and 
shall  be  punished  by  fine  not  exceeding  ninety  dollars,  or  impris- 
onment in  the  county  jail  not  exceeding  thirty  days. 

Sec.  1478.  If  any  printer,  auditor,  or  justice  of  the  peace,  fail 
to  perform  the  duties  enjoined  upon  him  by  this  chapter  in  rela- 
tion to  strays,  he  shall  forfeit  to^he  county  not  less  than  five  or 
more  than  fifty  dollars,  to  be  sued  for  by  any  person  in  the 
county. 

Sec.  1479.  The  board  of  supervisors  of  each  county  shall  pro- 
cure at  the  expense  of  the  county,  a  book  for  each  civil  township, 
in  which  to  record  the  marks  and  brands  of  horses,  sheep,  hogs, 
and  other  animals. 

Sec.  1480.  Any  person  wishing  to  mark  or  brand  his  domestic 
animals  with  any  distinguishing  mark,  may  adopt  his  own  mark 
and  have  a  description  thereof  recorded  by  the  clerk  of  the  town- 
ship in  which  the  owner  lives. 

Sec.  1481.  No  person  shall  adopt  a  mark  or  brand  previously 
recorded  to  another  person  residing  in  the  same  township,  nor 
shall  the  clerk  record  the  same  one  to  two  persons,  unless  on  their 
joint  application. 

Sec.  1482.  Any  person  may  take  charge  of  any  animal  whose 
owner  has  abandoned  it  or  fails  to  properly  take  care  and  provide 
for  it,  and  may  furnish  the  same  with  proper  shelter,  nourishment, 
and  care,  at  the  owner's  expense,  and  shall  have  a  lien  on  such 
animal  for  the  same;  which  lien,  at  the  expiration  of  three  months, 
shall  become  a  perfect  title  to  the  property  as  provided  in  the 
case  of  a  stray. 

Sec.  1483.  In  case  any  creature  impounded  or  otherwise  con- 
fined, shall  be  without  necessary  food  qt  water  for  more  than 
twelve  successive  hours,  it  shall  be  lawful  for  any  person,  as  often 
as  necessary,  to  enter  the  pound,  enclosure,  or  building,  and  sup- 
ply it  with  necessary  food  and  water  so  long  as  it  shall  remain  so 
confined;  and  the  reasonable  cost  of  such  food  and  water  may  be 
collected  by  him  of  the  owner  of  such  creature. 

Sec.  1484.  The  sheriflF,  constable,  police  officer,  officer  of  any 
society  for  the  prevention  of  cruelty  to  animals,  or  any  magis- 
trate, shall  destroy  any  horse  or  other  animal  having  the  disease 
called  and  known  as  the  glanders,  or  any  disabled  creature  unfit 
for  further  use. 


Title  to  vest  in 
finder:  excep- 
tions. 
Same,  1 1& 


Finder  not  lia- 
ble for  acci- 
dents. 
Same,  1 19. 

Penalty. 
»ame,  i  20. 


Same. 
Same,  1 21. 


Marks  and 

brands:  book 

tor. 

R.  3  1555. 

C.  '51,  g  920. 

Kccorded. 
H.§15.t6. 
C.  >51,  g  921. 


Mark  of  an- 
other, 
li.  if  1557. 
C.  '51  g  922. 


Abandoned 

animals  taken 

care  of  at 

owner's  ex- 

l>cnse. 

13  G.  A.  ch.  176, 

g4. 


Cruelty  to  ani- 
mals :  food  and 
water  to  be  sup- 
plied. 
Same,  g  9. 


Diseased  ani- 
mals killed. 
Same,  g  10. 


See  §  4057. 

Sec.  1485.     It  shall  be  lawful  for  any  person  to  kill  any  dog 
caught  in  the  act  of  worrying,  maiming,  or  killing  any  sheep  or 
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lambs,  or  other  domestic  animal,  or  any  doff  attacking  or  attempt-  Dogs  may  be 
ing  to  bite  any  person,  and  the  owner  shall  be  liable  to  the  party  ex!s%g.a. 
injured,  for  all  damages  done  by  his  dog,  except  when  the  party  qq^'^v  -« 
is  doing  an  unlawful  ^^t.  g  9. 

To  justify  the  killing  of  a  dog  un-   one  of  the  acts  mentioned:  Marshall 
der  this  section  he  must  be  not  only   p.  Blackshirey  44-475. 
trespabsing  but  actually  engaged  in 

Sec.  1486.     Any  animal,  or  other  property,  taken  up,  held,  dis-  Animals  8ci«ed 
trained,  or  seized  under  this  chapter,  may  be  released  at  once  by  S^^Sou"f 
the  owner,  upon  execution  and  filing  of  a  bond  in  double  the  value  bond, 
of  the  property  held,  conditioned  for  the  payment  of  all  costs  and 
damages  for  which  the  same  is  held,  and  to  which  the  one  taking 
up,  holding,  or  distraining,  may  be  legally  entitled,  within  twenty 
days  from  the  filing  and  approval  of  such  bond;  said  bond  shall  be 
filed  with  and  approved  by  any  constable,  sherifi^,  or  other  officer 
having  custody  of  the  property,  or  by  the  nearest  acting  justice 
of  the  peace,  or  by  the  justice  before  whom  any  legal  proceedings 
relating  to  said  property  is  pending.     Said  bond  shall  be  -for  the 
use  of  any  person  having  any  right  or  interest  in  or  to  said  prop- 
erty so  released. 

[The  word  '*  with  "  after  "  filed  "  in^e  eighth  line,  as  in  the  original,  is 
omitted  in  the  printed  code.  J 

Sec.  1487.     A  bounty  of  one  dollar  shall  be  allowed  on  each  Bounty ;  pnid 
scalp  of  a  wolf,  lynx,  swift,  or  wild-cat,  to  be  paid  out  of  the  treas-  treSurJ!'^'^ 
ury  of  the  county  in  which  the  animal  was  taken,  upon  a  verified  h.8^2193,  2195 
statement  of  the  facts  showing  the  claimant  to  be  entitled  thereto. 

Sec.  1488.  The  person  claiming  the  bounty  must  produce  such  Proceedings  to 
statement,  together  with  the  scalp  or  scalps,  with  the  ears  thereon,  ^^mi. 
to  the  county  auditor,  or  a  justice  of  the  peace  of  the  county 
wherein  such  wolf,  lynx,  swift,  or  wild-cat,  may  have  been  taken 
and  killed;  and  the  officer  before  whom  such  scalps  are  produced 
shall  deface  or  destroy  the  scalps  when  so  produced,  so  as  to  pre- 
vent the  use  of  the  same  to  obtain  for  the  second  time  the  bounty 
herein  provided  for. 


CAKE  AND  PROPAGATION  OF  FISH. 

rritteonth  Generrd  Assembly,  Chapter  50,  so  far  as  not  supei-seded  by  the 
following  acts,  is  inserted  on  pagj  102;:},  in  place  of  see's  4052,  4053.] 
[Sixteenth  General  Assembly,  Chapter  70.] 
♦  ♦  «  4t  4t  *  *  *  «  ♦ 

Sec.  4.     Persons  raising  or  propagating  fish  on  their  own  prem-  pigh  in  waters 
ises,  or  owning  premises  on  which  there  are  waters  having  no  v^i^^^^^^^L 
natural  outlet,  supplied  with  fish,  shall  absolutely  own  said  fish,  private  par- 
and  any  person  taking  fish  therefrom,  or  attempting  to  take  fish  "®*" 
therefrom,  without  the  consent  of  the  owner,  or  his  agent,  shall 
be  deemod  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  more  than  twenty-five  dollars,  nor  less  than  five 
dollars  or  imprisoned  in  the  country  jail  not  more  than  thirty  days, 
and  shall  be  liable  to  the  owners  of  the  fish  in  damages  in  double 
the  amount  of  damages  sustained,  the  same  to  be  recovered  in  a 
civil  action  before  any  court  having  jurisdiction  over  the  same. 
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When  it  shall 
be  unlawAil  to 
kill  certain 
fish. 


Fine  for  viola- 
tion of  section 


Proviso. 


One  fish  com- 
missioner ap- 
I>ointed  by 
governor. 

Vacancy. 


Duties. 


Salary. 


Report  of 
commis- 
sioner. 


Sec.  6.  It  shall  be  unlawful  to  catch  and  kill  any  bass  or  wall- 
eyed pike  between  the  first  day  of  April  and  the  first  day  of  June, 
or  any  salmon  or  trout  between  the  nrst  day  of  November  and  the 
first  day  of  February,  of  any  year,  in  any  manner  whatever. 

Sec.  7.  Any  person  found  guilty  of  a  violation  of  section  six 
of  this  act,  shall,  on  conviction  before  a  justice  of  the  peace,  be 
fined  not  less  than  five  dollars  nor  more  than  twenty-five  dollars 
for  each  offense,  and  shall  stand  committed  until  such  fine  be  paid. 

Sec.  10.  Provided^  that  nothing  herein  contained  shall  be  held 
to  apply  to  fishing  in  the  Mississippi  and  Missouri  rivers,  nor  in 
so  much  of  the  Des  Moines  river  as  forms  the  boundary  betweeu 
the  states  of  Iowa  and  Missouri. 

[The  last  preceding:  section  is  as  amended  by  18th  G.  A.,  ch.  92,  adding; 
the  proviso  as  to  the  Des  Moines  river.  The  other  sections  of  this  cliapter 
are  omitted  as  tempomry  or  superseded  by  later  enactments.] 

{Seventeen  !h  General  Assembly,  Chapter  80,  being  **an  act  to  promote 
fish  culture  ♦  ♦  »  ^nd  to  amend  and  consolidate  the  enactments 
heretofore  passed  for  that  purpose,  amending  chapter  70,  acts  of  the  Six- 
teenth General  Assembly.'*] 

Sec.  1.  The  governor  of  the  state  is  hereby  authorized  and 
required  to  appoint,  after  the  expiration  of  the  term  of  the  pres- 
ent incumbent,  and  biennially  tliereafter,  one  competent  person, 
who  shall  be  known  as  the  state  iish  commissioner,  who  shall  hold 
his  position  for  the  term  of  two  years  ;  and  any  vacancy  that  may 
occur,  for  the  unexpired  term,  or  by  reason  of  the  expiration  of 
the  term  of  said  office,  shall  be  fiiled  by  the  appointment  and 
commission  of  the  governor. 

The  general  duties  of  said  commissioner,  including  the  present 
incumbent,  shall  be  to  have  general  charge  and  superintendence 
of  the  state  hatching  house,  now  located  at  Anamosa,  to  forward 
the  restoration  of  fish  to  the  rivers  and  waters  of  the  state,  and 
to  stock  the  same  with  fish  from  said  hatching  house,  and  else- 
where, to  the  extent  that  means  therefor  may  be  furnished  by  th(i 
state,  and  to  the  extent  that  means  for  that  purpose  may  be  fur- 
nished by  the  United  States  fish  commissioner,  and  by  societies 
and  individuals  interested  in  the  propagation  of  fish  in  the  waters 
of  this  state. 

Sec.  2.  The  fish  commissioner,  including  the  pn  sent  incum- 
bent, shall  receive,  in  full  compensation  for  his  services,  twelve 
hundred  dollars  per  year,  to  be  paid  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated. 

[Sec.  3,  makes  a  temporary  appropriation.] 

Sec.  4.  It  shall  be  the  duty  of  said  fish  commissioner  to 
make  a  detailed,  itemized  and  sworn  statement,  on  or  bofore 
two  years  after  the  15th  day  of  November,  1877,  and  every  two 
years  thereafter,  showing  the  amount  of  money  expended,  for 
what  purpose  or  purposes  expended,  the  number  and  kinds  of  fish 
distributed,  togotiier  with  such  general  information  on  the  sub- 
ject of  fish  culture  as  such  commissioner  may  think  proper;  and 
upon  the  submission  of  such  report,  and  each  subsequent,  the 
same  shall  be  caused  to  be  printed  and  distributed,  to  the  same 
extent  and  in  the  same  manner  as  now  provided  by  law  for  the 
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printing  and  distribution  of  the  reports  of  public  officers  of  the 
state. 

Sec.  5.     No  person  shall  place,  erect,  or  cause  to  be  placed  or  obstructions  to 
erected,  across  any  of  the  rivers,  creeks,  ponds  or  lakes  of  this  free  passage 
state,  any  trot  line,  dam,  seine,  weir,  fish  dam,  or  other  obstruc-  ii^a^  prohib- 
tion,  in  such  manner  as  to  prevent  the  free  passage  of  fish  up, 
down  or  through  such  water- courses,  unless  the  same  be  done  by 
the  instruction  or  under  the  direction  of  the  fish  commissioner, 
and  that  when  the  same  is  so  done  by  or  through  the  instruction, 
or  under  the  direction  of  the  fish  commissioner,  it  shall  be  unlaw- 
ful for  any  person  or  persons  to  remove,  or  in  any  way  interfere 
with  the  same.     This  section  shall  not  be  construed  to  prohibit  the 
erection  of  dams  for  manufacturing  purposes  as  provided  by  law. 

Sec.  6.     Any  person  found  guilty  of  a  violation  of  the  provis-  Penalty  for 
ions  of  section  five  of  this  act,  shall,  upon  conviction  before  a  p^yUl^aot 
justice  of  the  peace,  be  fined  not  less  than  twenty-five,  nor  more  "^  "*''^- 
than  one  hundred  dollars,  or  imprisoned  in  the  county  jail  not  less 
than  ten  days,  nor  more  than  thirty  days,  in  the  discretion  of  the 
court. 

For  similar  ^roviBions,  83p  15  G.  A.  I  4052,  405  ^  on  page  102;^. 
en.  50,  §§  6, 7,  in-^erted  in  place  of  §§  | 

Sec.  7.     All  acts  or  parts  of  acts  in  conflict  herewith  are  hereby  Repealing 
repealed.  dau*© 

fEififhteenth  General  Assembly,  Chapter  156.] 
Sec.  1.     The  governor  of  the  state  is  hereby  authorized  and  re-  Assistant  flsJi 
quired  to  appoint  an  assistant  fish  commissioner,  who  shall  act  under  coniiiiiiisioner. 
the  direction  and  supervision  of  the  present  fish  commissioner,  who 
during  his  term  of  office,  shall  make  his  residence  in  Dickenson 
county.     The  duties  of  said  fish  commissioner  shall  be  to  establish 
and  maintain  an  establishment  for  hatching  fish  at  some  suitable 
place  in  said  Dickenson  county,  and  to  distribute  the  various 
products  of  said  establishment  in  the  waters  of  Iowa  generally, 
and  under  the  direction  of  the  present  fish  commission.     It  shall 
be  his  duty  to  attend  to  the  enforcement  of  the  protective  fish 
laws,  and  supervise  the  fish  interests  of  that  section  of  the  state. 
Said  assistant  fish  commissioner  shall  hold  his  office  for  the  term 
of  two  years  and  until  his  successor  is  elected  and  qualified,  and  Term  of  office  • 
shall  receive  as  full   compensation  for  his  services,  the  sum  of  six  co^^peJisauoiL 
hundred  dollars  per  year,  which  salary  shall  be  paid  out  of  the 
state  treasury  out  of  any  moneys  not  otherwise  appropriated;  and 
said  salary  shall  be  paid  only  upon  the  order  of  the  executive  coun- 
cil, after  it  is  made  to  appear  to  said  council  that  the  work  of 
hatching  and  rearing  fish  is  being  successfully  carried  on  at  said 
establishment,  and  the  work  of  hatching  and  rearing  fish  at  said 
establishment  shall  be  without  further  expense  to  the  state  other 
than  the  salary  of  said  assistant  fish  commissioner. 

COXSTRUCT16N   OF   FISH-WAYS. 

rS?venteenth  General  Assembly,  Chapter  188.] 
Sec.  1.     The  owner  or  owners  of  any  dam  or  obstruction  across  shall  be  con- 
any  river  or  stream,  creek,  pond,  lake,  or  water-course,  in  this  within  reas- 
state^  shall,  within  a  reasonable  time,  erect,  construct  and  main-  enable  time, 
tain,  over  or  across  said  dam  or  obstruction,  a  suitable  fish-way  of 
suitable  capacity  and  facility  to  aflTord  a  free  passage  for  fish  up 
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and  down  through  such  water-course  when  the  water  of  said 
stream  is  running  over  the  said  dam. 

Sec.  2.  Any  dam  or  obstruction  mentioned  in  section  one  of 
this  act,  not  provided  with  such  fish-way  within  a  reasonable 
time  after  the  taking  effect  of  this  act,  is  hereby  declared  a  nui- 
sance, and  may  be  abated  accordingly. 

Sec.  3.  Any  person  guilty  of  the  violation  of  the  provisions 
of  this  act,  shall,  upon  conviction  before  a  justice  of  the  peace, 
be  fined  not  less  than  five  nor  more  than  fifty  dollars  for  the  first 
offense,  and  not  less  than  twenty  dollars  for  each  subsequent 
offense,  and  shall  stand  committed  until  such  fine  is  paid. 


Dam  or  ob- 
struction a 
nuisance. 


Penalty  for 
violation  of 
thiaact. 


Clerk  of  board 
of  supervisors 
to  report  as  to 
construction 
of  dams,  <Sx. 


Model  for  con- 
struction of 
tish  ways. 


Notice  to 
owner  of  dam 
to  construct 
way. 


Board  of  super 
visors  may 
construct  fish 
way  upon  fail- 
ure of  owner 
to  do  so. 

Costs  and  pen- 
alty to  be 
entered  on  tax 
books  and 
btH^ome  a  lien. 


[Eighteenth  General  Assembly,  Chapter  123.] 

Sec.  1.  Within  thirty  days  after  the  passage  and  publication 
of  this  act,  each  clerk  of  the  board  of  supervisors  in  any  county 
in  this  state,  in  which  there  is  any  dam  constructed  across  any 
stream  therein,  shall  notify  the  state  fish  commissioner  of  the 
heighth  of  each  dam  in  this  county,  the  width  of  the  stream 
where  the  dam  is  constructed,  the  character  of  the  foundation 
upon  which  each  dam  rests,  and  shall  give  to  him  all  other  infor- 
mation necessary  to  convey  to  said  commissioner  an  intelligent 
imderstanding  of  the  situation  and  location  of  each  dam  in  said 
county. 

Sec.  2.  Within  thirty  days  after  the  receipt  of  said  notice,  the 
said  state  commissioner  shall  acknowledire  the  same  by  mail,  and 
within  thirty  days  from  that  date  the  said  commissioner  shall  send, 
through  the  United  States  mail,  or  by  express,  to  the  clerk  of  the 
said  board  of  supervisors,  plans  and  specifications,  also  one  model 
for  each  county,  to  be  retained  by  the  auditor  for  reference,  also 
one  model  suitable  for  the  construction  of  a  fish-way  for  each  dam 
reported  as  aforesaid,  and  the  expenses  connected  therewith  to  be 
paid  by  the  county  receiving  the  same;  and  the  said  clerk  shall 
immediately,  on  the  receipt  of  said  plans  and  specifications,  cause 
a  notice  to  be  served  in  the  same  manner  as  required  for  the  ser- 
vice of  original  notices,  and  returned  to  the  auditor  for  preserva- 
tion, which  notice  shall  be  directed  to  the  owner,  agent,  or  party 
in  charge  of  the  dam,  and  which  shall  inform  said  owner,  agent, 
or  party  that  model,  plans,  and  specifications  are  in  his  ofl&ce,  sub- 
ject to  his  inspection,  for  the  construction  of  a  fish-way  to  said 
dam;  and  that,  unless  he  consult  the  same  and  comply  therewith 
within  sixty  days  the  county  will  proceed  to  construct  the  same, 
and  the  costs  and  penalties  therefor  will  be  made  a  tax  or  lien  on 
the  entire  pren^iises  on  which  such  dam  is  situated. 

Sec.  3.  If,  within  sixty  days  after  the  service  of  said  notice, 
the  owner,  agent  or  party  in  charge  shall  fail  to  construct  and 
attach  a  fish- way  to  such  dam,  as  required  by  the  commissioners, 
then  the  county  board  of  supervisors  shall  immediately  proceed  to 
construct  and  attach  the  same  ;  and  when  so  constructed  and 
attached,  the  original  cost  and  twenty  per  cent,  thereon,  as  a 
penalty,  shall  be  entered  upon  the  tax  books  of  the  county,  and 
shall  be  a  lien  on  said  property,  to  be  collected  in  the  same  man- 
ner as  provided  by  law  for  the  collection  of  other  taxes. 

Sec.  4.  To  carry  out  any  of  the  provisions  of  this  act  the 
county  board  of  supervisors  may  issue  county  warrants  for  the 
payment  of  such  expenditures  and  expenses,  and  when  the  said 
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taxes  are  paid,  the  said  warrants  and  all  accrued  interest  thereon  Warrants  to 
shall  be  refunded  to  the  county,  and  the  balance,  after  paying  the  may'be^iSsueJ 
clerk  and  state  commissioner  and  board  of  supervisors  for  their  by  countj-. 
services,  and  for  the  service  of  said  notice,  shall  be  paid  over  penalty  to  go 
to  the  county  treasurer  to  become  a  part  of  the  school  fund  of  the  ^  ^^^^  ft"»^- 
county. 

Sec.  5.     Some  one  of  the  county  board  of  supervisors  in'the  first  Member  of 
week  in  April  and  September  of  each  year,  shall  visit  each  dam  in  penisore^to 
his  county  to  which  tish-ways  are  attached  and  require  the  party  ^|*ti^?^S^°^ 
in  charge  to  keep  the  same  in  good  repair,  and  if  he  fails  or  for  ways  are  kept 
any  reason  shall  neglect  to  repair  the  same  within  ten  days  after  ^^  ^p***". 
notice  so  to  do,  the  said  supervisors  shall  immediately  cause  the  Repairs  made 
needed  repairs  to  be  made  at  the  expense  of  the  county,  and  the  costs^an^pen- 
costs  thereof,  with  a  penalty  of  twenty-five  per  cent,  added,  shall  aity  for  made 
become  a  lien  on  the  premises  and  shall  be  collected  as  other  taxes  collected  as 
are  collected  against  the  property.  ^*^^ 

Sec.  6.     The  said  clerk  and  state  fish  commissioner  and  board  Expenses  of 
of  supervisors,  shall  keep  an   accurate  and  itemized  account  of  rfoner  an(??u? 
their  expenditures,  and  report  the  same  under  oath  to  the  county  P?n^"™  ^  ^ 
board  of  supervisors,  at  any  regular  meeting,  and  the  said  board  yco^uy. 

shall  thereupon  allow  such  reasonable  compensation  for  their 
services  as  they  may  consider  reasonable  and  just,  to  be  paid  out 
of  any  money  in  the  county  treasury  not  otherwise  appropriated. 

Sec.  7.     Any  person  who  shall  kill,  trap,  ensnare,  detam  or  in  Penalty  for 
any  manner  molest  the  free  and  unmolested  passage  of  any  fish  J^^ri^^fij^h"' 
within  one  hundred  yards  of  any  dam  or  in  their  transit  through  near  fish- way. 
any  fish- way  attached  or  belonging   thereto,  shall  be  adjudged 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  pay  a 
fine  for  each  ofi'ense  of  not  less  than  five  nor  more  than  fifty  dol- 
lars  and  five   dollars  to  the  complaining   witness,  together  with 
costs  of  prosecution,  including  an  attorney's  fee  not  exceeding  ten 
dollars,  and  stand  committed  until  the  same  are  fully  paid,  and 
when  said  fine  shall  be  collected,  the  same  shall  be  paid  over  to 
the  county  treasurer  to  become  part  of  school  fund. 

Sec.  8.     If  any  member  of  any  board  of  supervisors  shall,  by  Penalty  against 
vote  or  act,  neglect  or  refuse  to  enforce  the  provisions  of  this  act,  hoard  necicct- 
he  shall  be  adjudged  guilty  of  a  misdemeanor,  and  upon  the  com-  {{J^^a^JJ^      *^ 
plaint  of  any  person  before  any  justice  of  the  peace  having  juris- 
diction thereof,  if  he  be  convicted,  he  shall  pay  a  fine  of  not  less 
than  twenty  nor  more  than  one  hundred  dollars  and  costs  for  each 
offense,  and  when  collected  the  same  shall  be  paid  over  to  the 
county  treasurer  and  become  part  of  the  school  fund  of  the  county. 

Sec.  9.  Nothing  in  this  act  shall  be  construed  to  repeal  any  tms  act  not  to 
part  of  chapters  eighty  and  one  hundred  and  eighty-eight  of  the  ^^^^^  previoiii 
acts  of  the  seventeenth  general  assembly  of  the  state  of  Iowa. 
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li.  j?  152$. 
C.  "ol,  a  805. 


Section  1489.    The  respective  owners  of  lands  enclosed  with 
uln^d^""^*^  fences,  shall  keep  up  and  maintain  partition  fences^  between  their 
'-'"  own  and  the  next  adjoining  enclosure    so  long  as  tbey  improve 

them  in  equal  shares,  unless  otherwise  agreed  between  them. 
Applied:  Schnare  v.  Gehmattf  9-2SS. 

Sec.  1490.  If  any  party  neglect  to  repair  or  rebuild  a  parti- 
tion fence,  or  a  portion  thereof,  which  he  ought  to  maintain,  the 
aggrieved  party  may  complain  to  the  fence  viewers,  who,  after  due 
notice  to  each  party,  shall  examine  the  same,  and  if  they  determine 
the  fence  is  insuflficient,  shall  signify  it  in  writing  to  the  delinquent 
occupant  of  the  land,  and  direct  him  to  repair  or  rebuild  the  same 
within  such  time  as  they  judge  reasonable. 


seg 

bufid  or  repair. 
'  "527 

2 


R.  a  1527. 


The  duty  of  maintaining  partition 
fences  as  provided  in  this  chapter, 
being  one  created  solely  by  statute, 
the  method  prescribed  by  the  statute 
for  enforcing  such  duty  must  be  fol- 
lowed. A  party  cannot  proceed  by 
action  in  court  instead  of  by  applica- 
tion to  the  fence  viewers:  Lease  v. 
Vance,  28-509. 

It  is  not  necessary  that  the  com- 
plaint  to   the   fence  viewers   be  in 


writing  and  made  matter  of  record: 
Tuhbs  r.  Ogden,  46-134. 

Unless  due  notice  is  given  to  the 
adverse  party  of  the  meeting  of  the 
fence  viewers  to  examine  the  fence, 
the  subsequent  proceedings  cannot 
constitute  the  basis  of  a  recovery 
against  him:  Lookhart  v.  Wfsseh, 
46-81.  As  to  what  is  due  and  sutfi- 
cient  notice,  see  Tubbs  v.  Ogden,  46- 
1^4. 


Sec.  1491.     If  such  fence  be  not  repaired  or  rebuilt  accord- 
penalty,  If  or-    ingly,  the  complainant  may  repair  or  rebuild  it,  and  the  same  being 
viewers  is  not    adjudged  suflBcient  by  the  fence  viewers,  and  the  value  thereof, 
R^aTs^^  ^^^^  with  their  fees,  being  ascertained  by  them  and  certified  under  their 
c' '51, 2  897.        hands,  the  complainant  may  demand  of  the  owner  of  the  land 
where  the  fence  was  deficient  the  sum  so  ascertained,  and,  in  case 
of  neglect  to  pay  the  same  for  one  month  after  demand,  may  re- 
cover it  ^vith  one  per  cent,  a  month  interest  by  action. 

them  in  a  body.  A  record  of  the  ad- 
judication should  be  made  by  the 
clerk,  but  it  is  not  necessary  that  such 
a(budication  be  reduced  to  writingr 
and  certified  by  them.  The  certili- 
aite  of  the  viewers  as  to  the  value  of 


The  action  of  the  fence  viewers  is 
conclusive  where  they  have  jurisdic- 
tion; but  they  cannot  conclude  a 
party  by  determining  that  to  be  a 
partition  fence,  which,  in  fact,  is  not: 
Bills  V.  Belknap,  38-225. 

The  adjudication  by  the  trustees  as 
to  the  sutticiency  of  the  fence  should 
be  by  them  sitting  as  a  board,  and  as 
a  result  of  personal  inspection,  but 
the  inspection  need  not  be  made  by 


the  fence  should  be  filed  with  the 
clerk  and  will  then  be  suificient  evi- 
dence of  complainant's  rights  and 
notice  to  the  adverse  party:  Tubhs 
r.  Ogden,  46-l:i4. 


Disputes : 
fence  viewers 
to  settle. 

C.  '51,  \  896. 


Sec.  1492.  When  a  controversy  arises  between  the  respective 
owners  about  the  obligation  to  erect  or  maintain  partition  fences, 
either  party  may  apply  to  the  fence  viewers,  who,  after  due  notice 
to  each  party,  may  inquire  into  the  matter  and  assign  to  each  his 
share  thereof,  and  direct  the  time  within  which  each  shall  erect 
or  repair  his  share  in  the  manner  provided  above. 

Neither  the  notice  here  provided  I  share,  &c.,  need  be  in  writing,  though 
nor  the  finding,  assigning  to  each  his   it  would  be  the  better  practice  to  put 
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them  in  that  form:  Talbot  v.  Black- 
lege,  22-572;  Gantz  v,  Clark,  31-254. 
And  na  to  necessity  of  notice  see  note 
to  §  1490. 

The  decision  of  the  fence  viewers 
is  not  conclusive  as  to  the  tnie  divis- 
ion line,  and  in  an  action  by  one 
land-owner    against    an     adjoinincr 


owner  to  recover  the  proportion  of 
the  cost  of  buildinsr  a  partition  fence, 
in  accordance  with  toe  direction  of 
the  fence  viewers,  the  defendant  may 
show,  as  a  defense,  that  the  fence 
was  not  erected  upon  the  true  line: 
Peschonga  r.  Mueller^  50-237;  and 
see  note  to  preceding  section. 


ro 
ei-o 


Sec.  1493.  •  If  a  party  neglect  to  erect  or  maintain  the  part  of  Failure  to 
fence  assigned  him  by  the  fence  viewers,  it  may  be  erected  and  r!™?5^. 
maintained  by  the  aggrieved  party  in  the  manner  before  provid-  C. '5i,|  899. 
*3d,  and  he  shall  be  entitled  to  double  the  value  thereof,  to  be 
recovered  as  directed  above. 

Sec.  1404.     All  partition   fences  shall  be  kept  in  good  repair  g^*^- 
throughout  the  year,  unless  the  owners  on  bo^h  sides  otherwise  c.*  4i.  g  uoo. 
agree. 

Sec.  1495.     No  person  not  wish'ng  his  land  enclosed  and  not  who  required 
occupying  nor  using  it  (therwise  than  in  common,  shall  be  com-  R.^fs;}^^**" 
pelled  to  contribute  to  erect  or  maintain  any  fence  between  him  c.'5i,(j90i. 
and  an  adjacent  owner  ;  but  when  he  encloses  or  uses  his  land 
otherwise  than  in   common,  he  shall  contribute  to  the  partition 
fences  as  in  this  chapter  provided. 

Sec.  1496.  When  lands  owned  in  severalty  have  been  enclosed  Enclosed  in 
in  common  without  a  partition  fence,  and  one  of  the  owners  is  ^^higs'w?J 
desirous  to  occupy  his  in  severalty,  and  the  other  refuses  or  neg-  divi.sion  is 
lects  to  divide  the  line  where  the  fence  should  be  built  or  build  a  R.  ^  ir.:k 
sufficient  fence  on  his  part  of  the  line  when  divided,  the  party  de-  ^'  '^^'  ^  ''^^ 
siring  it  may  have  the  same  divided  and  assigned  by  the  fence 
viewers,  who  may,  in  writing,  assign  a  reasonable  time,  having 
regard  for  the  season  of  the  year  for  making  the  fence,  and  if 
either  party  neglect  to  comply  with  the  decision  of  the  viewers, 
the  other,  after  making  his  own  part,  may  make  the  other  part  and 
recover  as  directed  above. 

Sec.  1497.     In  the  case  mentioned  in  the  preceding  section.  When  it  is  de- 
when  one  of  the  owners  desires  to  throw  open  any  portion  of  his  eicme.""^^*^ ''" 
field  not  less  than  twenty  feet  in  width,  and  leave  it  unenclosed  SiY'^non 
to  be  used  in  common  by  the  public,  he  shall  first  give  the  other     '  ^ 
party  six  months  notice  thereof. 

When  a  person  encloses  lands  ad-  I  to  throw  open  his  field  as  provided 
joining  the  encosure  of  another,  and  |  in  this  section,  it  would  seem  he 
before  :iny  division  of  the  fence  sepa-  mijrht  do  so  at  pleasure  and  without 
rating:  them  has  been  made,  desires  |  notice:    Miner  v.  Bennett^  45-635. 

Sec.  1498.     When  land  which  has  lain  unenclosed  is  enclosed,  when  ownor 
the  owner  thereof  shall  pay  for  one-half  of  each  partition  fence  mu9rS>Mbr 
between  his  lands  and  the  adjoining  lands,  the  value  to  be  ascer-  Pf^rtJ^V'."  ^^'"(^»-'- 
tained  by  the  fence  viewers,  and  if  he  neglect  for  thirty  days  c. 'SiiV'Jiw. 
after  notice  and  demand  to  pay  the  same,  the  other  party  may 
recover  as  before  provided;  or  he  may,  at  his  election,  rebuild 
and  make  half  of  the  fence,  and  if  he  neglect  so  to  do  for  two 
months  after  making  such  election,  he  shall  be  liable  as  above 
provided. 

Sec.  1499.     When  a  division   of  fence  between  the  owners  of  Divi5ion  of 
improved  lands  may  have  been  made,  either  by  fence  viewers,  or  r.^^^ioSgI^'^'  ^ 
by  agreement  in  writing,  recorded  in  the  oflBce  of  the  clerk  of  the  c.'6i,g9U3. 
township  where  the  lands  are,   the  owners  and  their  heirs   and 
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Definition  of 
'owner"  and 
"fence   view- 
ers." 
U.  •^.  1537. 
C.  '51, 1  906. 


Fence  on  an- 
other's land 
may  be  re- 
moved, 
u.  I  i:>y8. 

C.  'ol,  I  907. 


Samo. 
R.  ?  1539. 
C.  'ol,  1 908. 


assigns  shall  be  bound  thereby,  and  shall  support  them  accord- 
ingly, but  if  any  desire  to  lay  his  lands  in  common,  and  not 
improve  them  adjoining  the  fence  divided  as  above,  the  pro- 
ceedings shall  be  as  directed  in  the  case  where  lands  o>vned 
in  severalty  have  been  enclosed  in  common  without  a  partition 
fence. 


An  assignment  made  by  the  fence 
viewers  under  §  1492  is  bmding  upon 
the  parties  thereto  without  being  re- 
corded:    Gantz  V.  Clark,  81-254. 

The  agreement  here  referred  to  is 
one  between  the  owners  as  to  the 


amount  of  fence  each  shall  maintain ; 
and  held,  that  an  agreement  that 
there  should  be  a  lane  and  no  parti- 
tion fences  need  not  be  in  wnLiu*,': 
Bills  V.  Belknap,  38-225. 
See  note  to  §  1497. 


Pispntes :  fence 
viewers  to  de- 
termine. 
II.  ?  IMO. 
C.  'hi,  g  909. 


Sec.  1500.  In  the  provisions  of  this  chapter,  the  terra  "owner" 
shall  apply  to  the  pccupant  or  tenant  when  the  owner  does  not 
reside  in  the  county,  but  these  proceedings  will  not  bind  the 
owner  unless  notified.  The  term  "fence  viewers"  means  the 
fence  viewers  of  the  townships,  in  which  the  division  line  in  con- 
troversy is,  and  if  that  line  is  between  two  townships,  and 
both  parties  live  in  the  same,  then  it  means  the  viewers  of 
that  township,  but  if  the  parties  live  in  different  townships,  one 
viewer  at  least  shall  be  taken  from  that  of  the  party  complained 
against. 

Skc.  1501.  When  a  person  has  made  a  fence  or  other  improve- 
ment on  an  enclosure,  which,  on  afterward  making  division  lines 
is  found  to  be  on  land  of  another,  and  the  same  has  occurred 
through  mistake,  such  first  person  may  enter  upon  the  land  of  the 
other  and  remove  his  fence  or  other  improvement  and  material 
within  six  months  after  such  line  has  been  run,  upon  his  first  pay- 
ine:,  or  offering  to  pay,  the  other  party  for  any  damage  to  the  soil 
which  may  be  occasioned  thereby,  and  when  the  parties  cannot 
agree  as  to  the  damages  the  fence  viewers  may  determine  them 
as  in  other  cases. 

Sec.  1502.  But  such  fence  or  other  improvement,  except  sub- 
stantial buildings,  shall  not  be  removed  if  they  were  made  or  taken 
from  the  land  on  which  they  lie,  until  the  party  pays  the  owner  the 
value  of  the  timber,  to  be  ascertained  by  the  fence  viewers,  nor 
shall  a  fence  be  removed  at  a  time  when  the  removal  will  throw 
open  or  expose  the  crop  of  the  other  party,  but  it  shall  be  removed 
in  a  reasonable  time  after  the  crop  is  secured,  although  the  above 
six  months  have  passed. 

Sec.  1503.  When  any  question  arises  between  parties,  other 
than  those  above  stated,  concerning  their  rights  in  fences^  or  their 
duties  in  relation  to  building  or  supporting  or  removing  them, 
such  question  may  be  determined  by  the  fence  viewers  upon  the 
principles  of  this  chapter. 


decide  as  to  time  and  manner  of  per- 
formance: Huber  v.  Wilkinson,  46- 
453. 


Lines:  fence 

on. 

R  I  1541. 

C.  *61,  i  910. 


JVhere  the  parties  have  agreed  to 
maintain  a  certain  kind  of  tence  the 
trustees  may  detennine  whether  such 
agreement  has  been  perfoiTued  and 

Sec.  1504.  A  person  building  a  fence,  may  lay  the  same  upon 
the  line  between  him  and  the  adjacent  owners,  so  that  the  fence 
may  be  partly  on  one  side  and  partly  on  the  other,  and  the  owner 
shall  have  the  same  right  to  remove  it  as  if  it  were  wholly  on  his 
own  land. 
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Sec.  1505.     The    foregoing    provisions    concerning    partition  Same, 
fences  shall  apply  to  a  fence  standing  wholly  upon  one  side  of  c.''6mIil 
the  division  line. 

Sec.  1506.     The  foregoing  provisions  of  this  chapter  do  not  other  proceed- 
bar  any  other  legal  proceedings  for  the  determination  of  the  title  ^^^543 
to  land,  or  the  dividing  line  between  contending  owners,  nor  do  c'oi.giiii 
they  preclude  agreements  by  the  parties. 


The  agreements  here  referred  to 
need  not  necessarily  be  in  writinjr. 
It  was  not  so  intended  by  §  1499: 
Bilh  V.  Belknap,  ^^8-225. 


The  proceedings  of  the  fence  view- 
ers do  not  bar  other  pix>ceeding8 
which  involve  division  lines:  Pes- 
chongs  v,  Mueller ^  60-237. 


Sec.  1507.  A  fence  made  of  three  rails  of  good  substantial  Lnwftii  fence 
material,  or  three  boards  not  less  than  six  inches  wide,  and  three-  R^gilis, 
quarters  of  an  inch  thick,  such  rails  or  boards  to  be  fastened  in  or 
Ui  good  substantial  posts,  not  more  than  ten  feet  apart,  where 
rails  are  used,  and  not  more  than  eight  feet  apart  where  boards 
arc  used,  wire  either  wholly  or  in  part,  substantially  built  and 
kept  in  good  repair,  or  any  other  kind  of  fence,  which,  in  the 
opinion  ol  the  fence  viewers  shiall  be  equivalent  thereto,  shall  be 
declared  a  lawful  fence;  provided^  that  the  lowest  or  bottom  rail, 
wire,  or  board  shall  not  be  more  than  twenty  nor  less  than  sixteen 
inches  from  the  ground,  and  that  such  fence  shall  be  fifty-four 
inches  in  height,  except  that  a  barbed  wire  fence  may  consist  of 
three  barbed  wires,  or  of  four  wires,  two  of  which  shall  be  barbed; 
such  fence  in  either  case  to  have  not  less  than  thirty-six  iron 
barbs  of  two  points  each,  [or]  twenty-six  iron  barbs  of  four  points 
each  on  each  wire  to  the  rod,  the  wires  to  be  firmly  fastened  to 
posts  not  more  than  two  rods  apart,  with  two  stays  between  the 
posts,  or  with  posts  not  more  than  one  rod  apart  without  such 
stays,  the  top  wire  to  be  not  more  than  fifty-four  nor  less  than 
forty-eight  inches  in  height,  and  the  bottom  wire  not  more  than 
twenty  nor  less  than  sixteen  inches  from  the  ground;  provided 
further^  that  all  partiti.^n  fences  may  be  made  tight  at  the  expense 
of  the  party  desiring  it,  and  such  party  may  take  from  such 
fence  the  same  material  by  him  added  thereto  whenever  he  may 
elect;  and,  provided  further^  that  when  the  owner  or  occupants  of 
adjoining  land  use  the  same  for  the  purpose  of  pasturing  swine  or 
sheep,  each  of  said  owners  or  occupants  shall  keep  their  respect- 
ive share  of  the  partition  fence  sufficiently  tight  to  restrain  such 
swine  or  sheep. 

f  As  amended,  by  18th  G.  A.,  eh.  47,  repealing  16th  G.  A.,  eh.  101,  and 
17th  G.  A.,  ch.  124,  aa  to  barbed  wire  fences.] 


A  bluff,  a  hedcre,  a  trench,  a  wall, 
a  trestle,  or  the  like,  may  be  held  to 
be  in  fact  a  lawful  fence:  Hilliard  v, 
C.  dt  N.  W.  R.  Co.,  37-442. 

The  evidence  of  fenc^  viewers  is 
competent  in  regard  to  a  matter  upon 
which  they  are'  authorized  to  form  an 
opinion:    Phillips  v.  Oystee,  82-57. 

Kcv.  §  1544  construed  in  regard  to 
heiffht  tnere  required:  Ibid, 

There  is  no  obligation  as  to  the 


public  resting  upon  the  owners  of 
growing  crops  to  fence  them;  and  in 
an  action  by  the  owner  of  an  ox  which 
had  broA-en  through  an  insufficient 
fence  into  a  cornfield,  and  died  from 
the  effects  of  eating  the  corn,  brought 
against  the  owner  of  the  field  for 
damages,  held,  that  defendant  was 
not  hable:  Uiro^d  v,  Meyers,  20-378. 
As  to  obligation  to  fence  generally, 
see  notes  to  §  1448. 


Sec.  1508.     That  all  the  provisions  of  this  chapter  in  relation  Where  stock  is 
to  partition  fences,  shall  be  alike  applicable  to  counties  or  town-  uG^^ica 
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ships  having  restrained,  or  which  may  restrain,  stock  from  running 
at  large. 
Applied:    Duffeea  v,  Judd,  4&-256. 


Fence  mav  be 
built  five  feet 
be  yond  the 
division  line. 


Builder  of 
hedge  on  en- 
tire division 
line  to  receive 
pav  for  one 


DIVISION  HED6B3. 

[Sixteenth  General  Assembly,  Chapter  106.] 
Sec.  1.  If  any  person  shall  desire  to  plant  or  make  a  hedee 
fence  on  any  line  separating  his  lands,  or  enclosures  from  the 
lands,  or  enclosures  of  any  other  person,  or  persons,  he  shall  be 
allowed  to  make  or  build  a  fence  suflScient  to  protect  the  hedge 
and  set  the  same  five  feet  beyond  the  line  on  the  adjoining  lands 
and  keep  the  same  there,  not  more  than  five  years,  and  free  from 
weeds,  and  then  he  shall  be  allowed  to  remove  the  same,  and 
during  which  time  he  shall  be  permitted  to  cultivate  the  land 
thus  enclosed  for  the  benefit  of  the  hedge;  provided^  he  shall 
enter  upon  the  cultivation  of  said  hedge  within  twelve  mouths  from 
the  time  said  fence  is  removed  on  the  adjoining  land. 

Sec.  2.  When  any  person  builds  a  hedge  on  the  entire  line 
between  his  own  and  unenclosed  lands,  when  said  lands  are  en- 
closed the  owner  thereof  shall  pay  for  one  half  of  said  hedge  the 
value  to  be  ascertained  by  the  fence  viewers,  and  the  manner  of 
proceeding  in  this  respect  shall  conform  to  the  provisions  of  the 
law  now  in  force  in  relation  to  the  ascertainment  of  the  value  of 
partition  fences  with  like  remedies;  the  maker  of  said  hedge  to 
select  his  own  half  thereof;  provided^  this  act  shall  not  apply  to 
town  lots. 


OHAPTEE  5. 


OP   LOST  GOODS. 


Section  1509.    If  any  person  shall  hereafter  stop  or  take  up  any 

Rafts  logs  and  '*^*'  ^^  ^^g^i  ^^  P*^  thereof,  or  any  logs  suitable  for  making  lum- 

lumber:  pro-    ber,  or  hewn  timber  or  sawed  lumber,  found  adrift  on  any  water- 

Sken"^.^^^"  course  within  the  limits  or  upon  the  boundaries  of  this  state,  such 

Vn.'  b'  ^^'  ^'  person,  within  five  days  thereafter,  provided  the  same  shall  not 

nave  been  previously  restored  to  the  owner,  shall  go  before  some 

justice  of  the  peace  or  notary  public  of  the  county  in  which  the 

same  was  taken  up,  and  make  affidavit  in  writing,  setting  forth 

an  exact  description  of  the  articles  found,  and  stating  when  and 

where  the  same  were  found,  the  number  of  logs  or  other  pieces, 

and  the  marks  and  brands  thereon,  and  that  the  same  have  not 

been  altered  or  defaced   since   the  taking  up  by  him  or  by  any 

other  person  to  his  knowledge.     And  such  justice  of  the  peace 

or  notary  public,  within  five  days  thereafter,  shall  transmit  such 

affidavit  to  the  county  auditor  of  said  county,  and  the  said  auditor 

shall  thereupon  file  the  same  in  his  office,  and  enter  in  his  estray- 

book  the  description  of  the  said  property,  the  time   and  place, 

when  and  where,  and  the  name  and  residence  of  the  person  by 

whom  the  same  was  taken  up,  and  the  said  auditor  shall  also  publish 
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a  notice  thereof  for  three  weeks  successively  in  some  newspaper 
printed  in  the  county. 

[The  chancres  from  the  printed  code  are  in  accordance  with  the  **  errata  " 
as  given  in  that  volume.] 

Sec.  1510.     In  all  cases  where  the  value  of  the  articles  so  Disposition  of 
taken  up  shall  not  exceed  five  dollars,  and  no  person  shall  appear  cia/mS?."° 
to  claim  and  prove  the  same  within  three  months  after  the  puhli-  Some,  gg2, 5. 
cation  of  such  notice,  then  the  property  in  the  same  shall  vest  in 
the  person  taking  them  up;  but  if  the  value  thereof  shall  exceed 
five  dollars,  and  the  same  be  not  claimed  or  proven  within  six 
months  after  such  publication,  then  the  finder  shall  deliver  them 
Uy  the  sheriff  of  said  county,  and  thereupon  the  same  proceedings 
shall  be  had,  and  the  same  disposition   be  made  of  the  proceeds 
arising  from  the  sale  thereof,  as  is  provided  for  in  section  fifteen 
hundred  and  thirteen  of  this  chapter  in  relation  to  boats,  vessels, 
etc.,  the  value  of  which  exceeds  twenty  dolla'S. 

Sec.  1511.     As  a  reward  for  the  taking  up  of  any  such  boards.  Compensation 
timber,  logs,  rafts  of  lon^s,  or  any  part  thereof,  there  shall  be  paid  Same,  H  3, 5. 
by  the  owner  to  the  person  taking  up  the  same,  for  each  log,  not 
exceeding  ten,  twenty-five  cents;  for  each  log  exceeding  ten  and 
not  exceeding  fifty,  twenty  cents;  and  for  sawed  lumber,  fifty 
cents  per  thousand  feet. 

Sec.  1512.     If  any  person  shall  stop  or  take  up  any  vessel  or  vessels  and 
water-craft  found  adrift  within  the  limits  or  upon  the  boundaries  value  ^'^^* 
of  this  state,  of  the  value  of  five  dollars  or  upwards,  including  her  li.  g  lioo. 
cargo,  tackle,  rigging,  and  other  appendnges,  such  person,  within 
five  days  thereafter,  provided  the  same  shall  not  have  been  previ- 
ously proven  and  restored  to  the  owner,  shall  go  before  some  jus- 
tice of  the  pe.ice  in  the  township  where  the  cralt  or  vessel  is  found 
of  the  proper  county,  and  make  affidavit  in  writing,  setting  forth  Affidavit 
the  exact  description  of  such  vessel  or  water  craft;  where  and  when 
the  same  was  found;  whether  any,  and  if  so,  what  cargo,  tackle, 
rigging,  or  other  appendages,  were  found  on  board  or  attached 
thereto;  and  that  the  same  nas  not  been  altered  or  defaced,  either 
in  the  whole  or  in  part,  since  the  taking  up,  either  by  him,  or  by 
any   other  person,  to  his  knowledge;  and  the  said  justice  shall 
thereupon  issue   his  warrant,  directed  to  some  constable  of  his  Justice  to  issue 
township  or  district,  commanding  him  to  summon  three  respecta-  ^""^^"^^ 
ble  householders  of  the  neighborhood,  who  shall  proceed  without 
delay,  to  examine  and  appraise  such  boat  or  vessel,  her  cargo,  or 
tackle,  rigging,  and  all  other  appendages  as  aforesaid,  and  to 
make  report  thereof,  under  their  hands,  to  the  justice  issuing  such  Report 
warrant,  who  shall  enter  the  same,  together  with  the  affidavit  of 
the  taker-up  at  largo  in  his  estray  book;  and,  within  five  days,  Estraybook. 
shall  transmit  a  certified  copy  thereof  to  the  county  auditor  of  the 
proper  county,  to  be  by  him  recorded  in  his  estray  book  and  filed  Record, 
in  his  office. 

Sec.  1513.     In  all  casos  where  the  appraisement  of  any  such  valueless thnn 
boat  or  vessel,  including  her  cargo,  tackle,  rigging,  or  other  appen-  ftJv"rfisemeiit' 
dages,  shall  not  exceed  the  sum  of  twenty  dollars,  the  taker-up  R.  g  1507. 
shall  advertise  the  same  on  the  door  of  the  court  house  and  in  When  value  is 
three  other  of  the  most  public  places  in  the  county  within  five  SoUara!^'*'^ 
days  after  the  appraisement,  and  if  no  person  shall  appear  to  claim 
and  prove  such  boat  or  vessel  w!th'n  s:x  mo  iths  from  the  time  of  Title  vest 
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Proceeds, 


Money,  bank 
notes,  etc.:  de- 
scription ot 


taking  up,  the  property  in  the  same  shall  vest  in  the  taker-up; 
but  if  the  value  thereof  shall  exceed  the  sum  of  twenty  dollars, 
the  county  auditor,  within  five  days  from  the  time  of  reception  of 
the  justice's  certificate  at  his  office,  shall  cause  an  advertisement 
to  be  set  up  on  the  door  of  the  court  house,  and  at  three  other  of 
the  most  public  places  of  the  county;  and,  also,  a  notice  thereof  to 
be  published  for  three  weeks  successively  in  some  public  news- 
paper printed  in  this  state,  and  if  the  said  boat  or  vessel  be  not 
claimed  or  proven  within  ninety  days  after  the  advertisement  of 
the  same  as  aforesaid,  the  taker-up  shall  deliver  the  same  to  the 
sheriff  of  the  county  wherein  such  boat  or  vessel  may  have  been 
taken  up,  who  shall  thereupon  proceed  to  sell  the  same  at  public 
auction  to  the  highest  bidder  for  ready  money,  having  first  given 
ten  days'  notice  of  the  time  and  place  of  sale;  and  the  proceeds 
of  all  such  sales,  after  deducting  the  cost  and  other  necessary 
expenses,  shall  be  paid  into  the  county  treasury. 

Sec.  1514.  If  any  person  shall  find  any  lost  goods,  money, 
bank  notes,  or  other  things  of  any  description  whatever,  of  the 
value  of  five  dollars  and  upwards,  such  person  shall  inform  the 
owner  thereof,  if  known,  and  make  restitution  of  the  same 
without  any  compensation  whatever,  except  the  same  be  volun- 
tarily given;  but  if  the  owner  be  unknown,  such  person  shall, 
within  five  days  after  such  finding,  take  such  goods,  money, 
bank  notes,  or  other  things,  before  some  justice  of  toe  peace  of  the 
proper  county,  and  make  affidavit  of  the  description  thereof,  the 
time  and  place,  when  and  where  the  same  was  found,  and  that  no 
alteration  had  been  made  in  the  appearance  thereof  since  the  find- 
Duty  of  justice,  ing  of  the  same;  whereupon  the  justice  shall  enter  a  description 
of  the  property,  and  the  value  thereof,  as  near  as  he  can  ascertain, 
in  his  estray  l)ook,  together  with  the  affidavit  of  the  finder;  and 
shall,  also,  within  five  days  transmit  to  the  county  auditor  a  certi- 
fied copy  thereof,  to  be  by  him  recorded  in  his  estray  book  and 
filed  in  his  office. 

[The  changre  of  '*  county  auditor  *'  for  *'  clerk  of  the  district  court ''  as  given 
in  the  printed  code  ia  in  accordance  with  the  **  errata,"  noted  in  that  volume.] 

Sec.  1515.  In  all  cases  where  such  lost  goods,  money,  bank 
notes,  or  other  things,  shall  not  exceed  the  sum  of  ten  dollars  in 
value,  the  finder  shall  advertise  the  same  on  the  door  of  the  court 
house,  and  three  other  of  the  most  public  places  in  the  county;  and 
if  no  person  shall  appear  to  claim  and  prove  such  money,  goods, 
bank  notes,  or  other  things,  within  twelve  months  from  the  time 
of  such  advertisement,  the  right  to  such  property  when  the  same 
shall  consist  in  goods,  money,  or  bank  notes,  shall  be  vested  in 
the  finder;  but  if  the  value  thereof  shall  exceed  the  sum  of  ten 
dollars,  the  county  auditor,  within  five  days  from  the  receipt  of 
the  justice's  certificate,  shall  cause  an  advertisement  to  be  set 
upon  the  court  house  door,  and  in  three  of  the  most  public  places 
in  the  county;  and  also  a  notice  thereof  to  be  published  for  three 
weeks  successively  in  some  public  newspaper  printed  in  this  state; 
and  if  the  said  goods,  money,  bank  notes,  or  other  things,  be  not 
reclaimed  within  six  months  after  the  finding,  the  finder,  if  the 
same  shall  consist  in  money  or  bank  notes,  sh^l  deliver  the  same 
to  the  county  treasurer,  after  deducting  the  necessary  expenses 
Proceeds.  hereinafter  provided  for;  if  in  bills,  notes  of  hand,  patents,  deeds. 


When  value 
exceeds  ten 
dollars:  adver- 
tisement. 
R.  gl509. 

Title  vests. 


When  more 
than  ten  dol- 
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mortgages,  or  other  instruments  of  value,  the  same  shall  be  deliv- 
ered to  the  county  auditor,  to  be  preserved  in   his  office  for  the  county  Audi- 
benefit  of  the  owner,  whenever  legal  application  shall  be  made  ^^' 
therefor;  if  in  goods,  or  merchandise,  the  same  shall  be  delivered 
to  the  sheriff  of  the  county,  who  shall  thereupon  proceed  to  sell  Sherlflf tosell. 
the  same  at  public  auction  to  the  highest  bidder  for  ready  money, 
having  first  given  ten  days'  notice  of  the  time  and  place  of  such  Notloe. 
sale;  and  the  proceeds  of  all  such  sales,  after  deducting  the  costs 
and  other  expenses,  shall  be  paid  into  the  county  treasury. 

Sec.  1516.     In  all  cases  where  any  vessel  or  water  craft  shall  when  value  is 
be  taken  up,  or  any  goods,  money,  or  bank  notes  shall  be  found  Jj^JJl^"^^® 
as  aforesaid,  which  shall  be  of  a  value  less  than  five  dollars,  the  K.81510. 
finder  shall  advertise  the  same  by  setting  up  three  advertisements 
in  the  most  public  places  in  the  neighborhood;  but  in  such  cases 
he  shall  keep  and  preserve  the  same  in  his  possession,  and  shall 
make  restitution  thereof  to  the  owner,  without  fee  or  reward, 
except  the  same  be  given  voluntarily,  whenever  legal  application 
be  made  for  the  same,  provided  it  shall   be  done  in  three  months 
from  such  taking  up  or  finding;  but  if  no  owner  shall  appear  to 
claim  such  property  within  the  time  aforesaid,  the  exclusive  right 
to  the  same  shall  be  vested  in  the  finder  or  taker-up. 

Sec.  1517.  In  any  case  where  a  claim  is  made  to  property  ownenhip 
found  or  taken  up,  and  the  ownership  of  the  property  cannot  be  ^^^04. 
agreed  upon  by  tbe  finder  and  claimant,  they  may  make  a  case 
before  any  justice  of  the  peace,  who  may  hear  and  adjudicate  it, 
and  if  either  of  them  refuses  to  make  such  case,  the  other  may 
make  an  affidavit  of  the  facts  which  have  previously  occurred,  and 
the  claimant  shall  also  verify  his  claim  in  his  affidavit,  and  the 
justice  may  take  cognizance  of  and  try  the  matter  on  the  other 
party  having  one  day's  notice,  but  there  shall  be  no  appeal  from 
the  decision.  This  section  does  not  bar  any  other  remedy  given 
by  law. 

Sec.  1518.  As  a  reward  for  the  taking  up  of  all  boats  and  Compensation, 
other  vessels,  and  for  finding  of  lost  goods,  money,  bank  notes,  -^^^^^ 
and  other  things,  before  restitution  of  the  property  or  proceeds 
thereof  shall  be  made,  the  finder  shall  be  entitled  to  ten  per  cent, 
upon  the  value  thereof,  in  addition  to  which  said  allowance  the 
owner  shall  also  be  required  to  pay  to  the  taker-up,  or  finder,  all 
such  costs  and  charges  as  may  have  been  paid  by  him  for  services 
rendered  as  aforesaid,  including  the  cost  of  publication,  together 
with  reasonable  charges  for  keeping  and  taking  care  of  such 
property,  which  last  mentioned  charge,  in  case  the  taker-up,  or 
finder,  and  the  owner  cannot  agree,  shall  be  assessed  by  two  dis- 
interested householders  of  the  neighl)orhood,  to  be  appointed  by 
some  justice  of  the  peace  of  the  proper  county,  whose  decision, 
when  made,  shall  be  binding  and  conclusive  on  all  parties. 

Sec  1519.     The  net  proceeds  of  all  sales  made  by  the  sheriff,  HSf^SlEf^*^ 
111  r       ^    ^  '  1  .1  A       .  iJ^to  county 

and  all  money  or  bank  notes  paid  over  to  the  county  treasurer,  treasury. 

as  directed  in    this  chapter,  shall    remain    in  the  hands  of  the  ^'  ^  ^^^^ 

county  treasurer  in  trust  for  the  owner,  if  any  such  shall  apply 

in  one  year  from  the  time  the  same  shall  have  been  paid  over; 

but  if  no  owner  shall  appear  within  the  time  aforesaid,  the  said 

money  shall  be  considered  as  forfeited,  and  the  claim  of  the 

owner  thereto  forever  barred,  in  which  event  the  money   shall 
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Taker  up  not 

accountable 

for  accidents. 

R.  9  1517. 

14  G.  A.  ch.  20. 

^4. 


Penalty  for 
disposing  of 

SroDCrty. 
..  f  1618. 
.  14  G.  A.  ch.  20, 


Penalty  for 
failure  to  com- 

R.  i  1619. 

14  G.  A.  ch.  20. 

§4. 


remain  in  the  county  treasury  for  the  use  of  common  schools  in 
said  county. 

Sec.  1520.  If  the  taker-up  of  any  water  craft,  raft,  logs,  timber 
or  boards,  or  finder  of  lost  goods,  bank  notes,  or  other  things,  shall 
be  faithful  in  taking  care  of  the  same,  and  if  any  unavoidable 
accident  shall  happen  thereto,  without  the  fault  or  neglect  of  tho 
finder  or  taker-up  before  the  owner  shall  have  an  opportunity  of 
reclaiming  the  same,  such  taker-up  or  finder  shall  not  be  account- 
able therefor;  provided^  that  in  cases  of  accident  as  aforesaid,  the 
taker-up  or  finder,  within  ten  days  thereafter,  shall  certify  the 
same  under  his  hand  to  the  county  auditor,  who  shall  make  an 
entry  thereof  in  his  estray  book. 

Sec.  1521.  If  any  person  shall  trade,  sell,  or  loan,  out  of  the 
limits  of  this  state,  any  such  property  as  may  at  any  time  be  taken 
up  or  found  as  aforesaid  before  he  shall  be  vested  with  the  riglit 
to  the  same,  agreeably  to  the  foregoing  provisions,  he  shall  foriC't 
and  pay  double  the  value  thereof,  to  be  recovered  by  any  person 
who  shall  sue  for  the  Fame,  in  any  court,  or  before  a»'y  justice  of 
the  peace  having  jurisdiction  thereof;  one  half  thereof  shall  go  to 
the  person  suing,  and  the  other  half  to  the  county  aforesaid. 

Sec.  1522.  If  any  person  shall  take  up  any  boat  or  vessel,  or 
any  raft,  logs,  timber  or  boards,  or  shall  find  any  goods,  money, 
bank  notes,  or  other  things,  and  shall  fail  to  comply  with  the 
requisitions  of  this  chapter,  every  such  person  so  offending  shall 
forfeit  and  pay  the  sum  of  twenty  dollars,  to  be  recovered  before 
any*  justice  of  the  peace  by  any  person  who  will  sue  for  the  same, 
one  half  for  the  use  of  the  person  suing,  and  the  other  half  to  be 
deposited  in  the  county  treasury  for  tlie  use  of  common  schools; 
but  nothing  herein  contained  shall  prevent  the  owner  from  having 
and  maintaining  his  action  for  the  recovery  of  any  damage  he 
may  sustain. 

A  failure  to  take  the  steps  here 
contemplated  will  not  render  the  tin- 
der guilty  of  larceny  under  §  39U7, 


where  the  owner  was  not  known  at 
the  time  of  the  taking:  Th4  State  v. 
Dean,  49-73. 


CHAPTER  6. 


OP   INTOXICATING   LIQUORS. 


Sale  of  pro- 
hibited: declar- 


K.  ^  1559. 


Section  1523.     No  person  shall  manufacture  or  sell,  by  him 
ed"a1iuisanc^  self,  his  clerk,  steward,  or  agent,  directly  or  indirectly,  any  intox- 

' icating  liquors  except  as  hereinafter  provided.      iVnd  the  keeping 

of  intoxicating  liquor,  with  the  intent  on  the  part  of  the  owner 
thereof,  or  any  person  acting  under  hi»  authority,  or  by  his  per- 
mission, to  sell  the  same  within  this  state  contrary  to  the  provis- 
ions of  this  chapter,  is  hereby  prohibited,  and  the  intoxicating 
liquor  so  kept,  together  with  the  vessels  in  which  it  is  contained, 
is  declared  a  nuisance,  and  shall  be  forfeited  and  dealt  with  as 
hereinafter  provided. 
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U.  S.  infernal  revenue  license,  see 
notes  to  §  1543. 

To  authorize  the  forfeiture  of 
liquors  it  must  be  shown  that  they 
are  kept  with  intent  to  sell  in  violation 
of  late:  The  State  v,  Harris,  86-136. 
The  keepinf?  of  intoxicatini?  bquors 
with  no  intent  to  sell  within  the  state 
in  violation  of  law  is  not  forbidden, 
in  the  absence  of  such  intention  the 
possession  is  lawful,  and  will  be  pro- 
tected:   Nilea  v.  Fnes,  35-41. 

When  liqu'trs  are  so  compounded 
with  other  substances  as  to  lose  their 
chm-acteristics  as  intoxicating  liquors, 
and  are  no  iorfcer  desirable  for  use  as 
a  stimulating  beverage,  their  sale  is 
not  prohibited;  but  if,  notwithstand- 
ing other  ingredients  have  been  mixed 
therewith,  they  retain  their  character 
and  are  capable  of  use  as  a  beverage, 
thoy  fall  under  the  ban  of  the  law. 
The  question  is  one  for  the  jury:  The 
State  V,  Laffer,  38-422. 


The  prohibitory  act  of  1855  consid- 
ered and  held  not  in  conflict  with  the 
provisions  of  the  state  constitution : 
Santo  V.  The  State,  2-16").  The  act  of 
1857,  authorizing  the  people  of  each 
county  to  vote  as  to  whether  the  provi- 
sions of  the  act  ot  1855  should  be  re- 
pealed in  tha,t  county  and  those  of  the 
act  of  1857sub8ti.uted,  held  unconsti- 
tutional as  making  the  repeal  of  a 
statute  depen(^ent  upon  a  vote  of  the 
people:  Geebrick  v.  The  State,  5- 
491.  And  the  act  of  1870  (13  G.  A., 
ch.  82),  providing  for  the  submission 
to  vote  of  the  question  whether  the 
sale  of  ale,  wine  and  beer  should  be 
prohibited,  was  also  held  unconstitu- 
tional as  depending  for  its  vahdity 
upon  popular  vote:  The  State  v. 
Weir,  33-1:^. 

The  provisions  of  the  prohibitory 
liquor  law  are  not  in  conflict  with  the 
constitution  nor  laws  of  tne  U.  S. : 
Savto  V.  The  State,  2-165;  I'h-^  State 
V,  Carney  J  20-82.    As  to  the  effect  of 

Sec.  1524. .  Nothing  in  this  chapter  shall  be  construed  to  forbid  importer:  limi- 
the  sale  by  the  impoi-ter  thereof,  of  foreign    intoxicating  liquor  r|j  ;^"' 
imported  under  the  authority  of  the  laws  of  the  United  States 
regarding  the  importation  of  such  liquors  and  in  accordance  with 
such  laws;  provided^  that  the  said  liquor  at  the  time  of  said  sale 
by  said  importer,  remains  in   the  original  casks  or  packages  in 
which  it  was  by  him  imported,  and  in  quantities  not  less  than  the 
quantities  in  which  the  laws  of  the  United  States  require  such 
liquors  to  be  imported,  and  is  sold  by  him  in  said  original  casks 
or  packages  and  m  said  quantities  only;  and  nothing  contained  in 
this  law  shall  prevent  any  persons  from   manufacturing  in  this  Diatuieii. 
state,  liquors  for  the  purpose  of  being  sold  according  to  the  pro- 
visions of  this  chapter,  to  be  used  for  mechanical,  medicinal,  culin- 
ary, or  sacramental  purposes. 

In  a  prosecution  under  S  1543,  for  r.  Becker,  20-438. 
using  a  building  for  the  purpose  of        A  manufacturer  as  herein  specified, 

selling,  etc. ,  it  is  not  nece^sary  tor  the  has  no  right  to  sell  without  the  permit 

State  to  negative  the  exceptions  con-  provided  for  in  §  1526:  Becker  v.  Bet- 

tained  in  this  section.    They  must  be  ten,  39-668. 
proved  by  way  of  defense:  The  SUUe 

Sec.  1525.     Every  person  who  shall  manufacture  any  intoxicat-  Penalty  for 
ing  liquors  as  in  this  chapter  prohibited,  shall  be  deemed  guilty  p^^jS*^^"*^"^ 
of  a  misdemeanor,  and  shall  pay,  on  his  first  conviction  for  said 
offense,  a  fine  of  one  hundred  dollars  and  the  costs  of  prosecution,  First oflTeuae. 
or  shall  stand  committed  thirty  days,  unless  the  fine  be  sooner 
paid;  on  his  second  conviction,  he  shall  pay. a  fine  of  two  hundred  second, 
dollars,  and  the  costs  of  prosecution,  aiid  shall  stand  committed 
sixty  days  unless  the  fine  be  sooner  paid.     And  on  the  third  and  Third, 
every  subsequent  conviction  for  said  offense,  he  shall  pay  a  fine  of 
two  hundred  dollars  and  the  costs  of  prosecution,  and  shall  be 
imprisoned  in  the  county  jail  ninety  days. 

Sec.  1526.  Any  citizen  of  the  s  ate,  except  hotel-keepers,  permit  to  bcU: 
keepers  of  saloons,  eating-houses,  grocery  keepers,  and  coiifec-  ^^^  obtained, 
tioners,  is  hereby  permitted  within  the  county  of  his  residence  to 
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buy  and  sell  intoxicating  liquors  for  mechanical,  medicinal,  culin- 
ary, and  sacramental  puq>ose8  only,  provided  he  shall  first  obtain 
permission  from  the  board  of  supervisors  of  the  county  in  which 
such  business  is  conducted  as  follows. 


Same. 

14  O.  A.  ch.  24. 


Bond. 
Same,  i  2. 


pleaded  in  defense:  The  State  r, 
Benehe,  9-203;  The  State  v.  CoUim, 
11-141. 

A  person  havingr  a  permit  to  Bell  is 
onlv  bound  to  exercise  due  diligence 
land  act  in  good  faith  in  deteruiinin^ 
whether  the  person  buying  intends  to 
nse  the  liquors  for  a  lawtul  purpose: 
Tay/or  p.  PickeU  52-467. 

Selling  without  a  permit  may  he 
punished  both  under  §  1540  and 
§  1543:  The  State  V.  Way  nick,  45-516. 

A  manufacturer  cannot  sell  without 
a  permit:  See  note  to  §  1524. 


Liquors  thus  held  for  the  purpose 
of  lawful  sale  are  not  subiect  to  seiz- 
ure, and  the  possession  thereof  may 
be  lawtul  although  they  be  bought  of 
one  not  authorized  to  sell:  Nilea  v. 
Fries,  35-41. 

The  provision  that  a  permit  shall 
only  be  granted  to  persons  of  good 
moral  character,  is  not  in  conflict 
with  either  §  1  or  §  6  of  art.  1  of  the 
state  constitution:  In  re  Ruth,  32-250. 

An  indictment  for  unlawful  sale 
need  not  negative  the  authority  of 
defendant  to  sell  as  here  provided. 
Such  authority,  if  it  exists,  must  be 

Sec.  1527.  He  shall  first  procure  a  certificate  signed  by  a 
majority  of  the  legal  electors  of  the  township,  town,  or  ward,  in 
which  he  desires  to  sell  said  liquors,  that  he  is  a  citizen  of  the 
county  and  state,  that  he  is  of  good  moral  character,  and  that 
they  believe  him  to  be  a  proper  person  to  buy  and  sell  intoxicating 
liquors  for  the  purposes  named  m  the  preceding  section. 

Sec.  1528.  He  shall  also  make  and  file  a  bond,  to  be  approved 
by  the  auditor  of  the  county  where  application  is  made,  in  the 
sum  of  three  thousand  dollars,  with  two  or  more  sureties,  who 
shall  justify  in  double  the  amount  of  said  bond,  conditioned  that 
he  will  carry  out  the  provisions  of  all  laws  now  or  hereafter  in 
force  relating  to  the  sale  of  intoxicating  liquors,  and  which  said 
bond  shall  run  in  the  name  of  the  county  for  the  benefit  of  the 
school  fund. 


In  an  action  on  such  bond  held, 
that  the  aj^signment  of  a  breach  there- 
of by  selling  intoxicating  liquors  to 
divers  persons  whose  names  are  un- 


known, to  be  by  them  used  as  a  bever- 
age, etc..  was  sufficient:  Jones  Co.v. 
Sales,  25-25. 


Auditor  fix 
time  forheai^ 
ing:  publica- 
tion in  uews- 


papcr. 


<>  1576. 


Sec.  1529.  Upon  the  presentation  of  such  certificate  and 
bond  to  the  county  auditor,  a  day  shall  be  fixed  by  said  auditor 
for  the  final  hearing  of  the  application  by  the  board  of  supervisors, 
and  notice  thereof  given  by  publication  in  at  least  one  newspaper 
published  in  the  county,  or  by  posting  such  notice  in  the  town- 
^-j^-^^- ^  ship,  town,  or  ward,  in  which  the  business  is  to  be  conductetj. 
Such  publication  or  posting  shall  be  at  least  ten  days  prior  to  the 
time  of  final  hearing,  and  the  applicant  shall  pay  the  expenses 
thereof  in  advance. 

Sec.  1530.  At  such  final  hearing,  any  resident  of  the  county 
may  appear  and  show  cause  why  such  permit  should  not  be  granted, 
and  the  same  shall  be  refused  unless  the  board  shall  he  fully  satis- 
fied that  the  requirements  of  the  law  have,  in  all  respects,  been 
fully  complied  with,  that  the  applicant  is  a  person  of  good  moral 
character,  and  that^  taking  into  consideration  the  wants  of  the 
locality,  and  the  number  of  permits  already  granted,  such  permit 
would  be  necessary  and  proper  for  the  accommodation  of  the 
neighborhood. 


Action  by 
board:  cause 
shown. 
Same,  2  2. 
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Sec.  1531.    Every  permission  so  granted  shall  specify  the  house  Pennitto 
in    which    intoxicating  liquors  may   be  sold  by    virtue   of  the  tEmJ^  P^^^'- 
same,  and  the  length  of  time  the  same  shall  be  in  force,  which  |Q- a.  eh.  94. 
in  no  case  shall  exceed  twelve  mouths. 

Sec.  1532.     The  bond  shall  be  deposited  with  the  county  audi-  Action  on 
tor,  and  suit  shall  be  brouiyht  thereon  at  any  time  by  the  district  extent fsure-^ 
attorney,  in  case  the  conditions  thereof,  or  any  of  them,  shall  be  ^^"t ^1§I^q^' 
broken.     The  principal  and  sureties  therein,  shall  also  be  jointly  9 G.  a.' ch.  47, 
and  severally  liable  for  all  civil  damages,  costs,  and  judgments,  2  3. 
that  may  be  obtained  against  the  principal  in  any  civil  action, 
brought  by  a  wife,  child,  parent,  guardian,  employer,  or  other  per- 
son, under  the  provisions  of  sections  fifteen  hundred  and  fifty-six, 
fifteen  hundred  and  fifty-seven,  and  fifteen  hundred  «and  fifty-eight 
of  this  chapter.     All  other  moneys  collected  on  such  bond  shall 
go  to  the  school  fund  of  the  county. 

In  c«nfie  of  a  sale  for  purposes  not 
specified  in  the  permit,  the  deiendanl 
is  not  only  liable  on  his  bond,  bat  also 

Sec.  1533.     The  account  book  of  purchases  and   sales,  from  Book  of  Mies 

which  the  reports  hereiriaiter  mentioned  are  made,  shall  at  all  toTnsiMJctio?: 

times  be  subject  to  the  inspection  of  the  district  or  circuit  judge,  ^q^X*^^"j5*^^ 

district  attorney,  sherifi^,  or  any  constable  or  marshal,  grand  jurors,  {3.*    ' 

or  of  all  justices  of  peace  of  the  county,  and  such  other  persons 

as  may  be  authorized  by  law  to  examine  the  same,  and  shall  be 

produced  by  the  party  keeping  the  same,  to  be  used  as  evidence 

on  the  trial  of  any  prosecution  ao^ainst  him,  or  against  liquors 

alleged  to  have  been  seized  from  him  or  his  house,  on  notice  duly 

served  that  the  same  will  be  required  as  evidence. 

Sec.  1534.     Any  permit  procured  or  obtained  under  this  chap-  Fraudulent,  or 
^1  i         r-i.1     1    X      J.I.  1       *i-  •  •  abandoned 

ter  by  any  person    not  entitled  to  the  same  by  the  provisions  permit. 

hereof,  shall  he  deemed  fraudulent  and  void;  and  any  one  who,  SMne.iia 
after  obtaining  such  permit,  shall  enter  upon  or  be  eni^aged  in 
any  pursuit  in  consequence  of  which  he  would  not  be  eligible  to 
obtain  such  permit,  shall  be  deemed  to  have  abandoned  the  same, 
and  shall  thereafter  claim  no  protection  thereby. 

Sec.  1535.     When  any  resident  of  the  county  shall  file  a  writ-  Permit  vaca- 
ten  information,  on  oath,  before  any  district  judge,  charging  any  swne.M- 
one  now  holding,  or  who  may  hereafter  hold  such  privilege,  with 
violating  the  law,  either  by  failing  to  keep  a  correct  record  of  pur- 
chase or  sale,  or  by  making  false  entries  in  such  record  or  account,  ^^  f^jg^  ^^^ 
or  by  selling  colorably,  and  under  pretence  of  complying  with  the  ord:  seuing 
law,  but  substantially  in   violation  thereof,  or  when  any  sheriff,  ^  °'*  ^' 
constable,  or  marshal  of  the  county  shall,  in  his  official  character, 
make,  sign,  and  file  such  written  information,  the  district  judge  informaUon. 
shall  issue  his  notice  to  the  accused,  to  appear  before  him  in  court, 
at  a  time  fixed,  to  show  cause  why  his  permit  shall  not  be  vacated; 
and  for  the  purpose  of  trial,  either  party  may  have  witnesses  sum-  Trial, 
moned  as  in  other  cases.     The  defendant  may  answer  the  com- 
plaint or  charge,  and  the  district  court,  either  on  default  or  on 
answer,  or  on  finding  any  of  the  charges  sustained  by  proof,  shall 
revoke  the  permission  t^  the  party  to  sell  liquor,  and  shall  ad- 
judge the  defendant  to  pay  the  .costs;  and  no  person  whose  per- 
mission shall  be  revoked  by  the  district  court,  shall  be  capable  of 
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of  holding  such  privilege  again  within  this  state  for  the  space  of 
two  years  thereafter. 

Sec.  1536.  When  intoxicating  liquor  shall  be  seized  under  a 
search  warrant  by  virtue  of  the  laws  now  in  force,  it  shall  be  no 
bar  to  the  confiscation  and  destruction  of  the  same,  that  the  party 
claiming  the  same  has  a  permit  under  this  or  any  former  law,  if  the 
court  or  jury  trying  the  facts  shall  be  satisfied  from  the  proof,  that 
the  defendant  has  sold  such  liquors  in  violation  or  evasion  of  law  and 
at  the  time  of  the  seizure  had  the  liquors  in  question,  with  the  inten- 
tion of  selling  the  same  contrary  to  law,  and  any  judgment  of  a 
competent  tribunal  condemning  liquors  seized  under  such  warrant, 
from  any  person  holding  such  permit,  or  convicting  him  of  selling 
contrary  to  law,  shall  work  a  forfeiture  of  his  privilege. 

Sec.  1537.  No  person  havmg  a  permit  to  sell  intoxicating 
liquors  under  this  chapter,  shall  sell  the  same  at  a  greater  profit 
than  thirty-three  per  cent,  on  the  cost  of  the  same,  including 
freights,  and  every  person  having  such  permit,  shall  make  on  the 
last  Saturday  of  every  month,  a  return  in  writing  to  the  auditor 
of  the  county,  showing  the  kind  and  quantity  of  the  liquors  pur- 
chased by  him  since  the  date  of  his  last  report,  the  price  paid, 
and  the  amount  of  freights  paid  on  the  same;  also  the  kind  and 
quantity  of  liquors  sold  by  him  since  the  date  of  his  last  report, 
to  whom  sold,  for  what  purpose,  and  what  price,  also  the  kind 
and  quantity  of  liquors  remaining  on  hand,  which  report  shall  be 
sworn  to  by  the  person  having  the  said  permit,  and  shall  be 
kept  by  the  auditor,  subject  at  all  times  to  the  inspection  of  the 
public. 

Sec.  1538.  Any  person  having  such  permit,  who  shall  sell 
intoxicating  liquors  at  a  greater  proBt  than  is  herein  allowed,  or 
who  shall  fail  to  make  monthly  return  to  the  auditor  as  herein 
required,  or  shall  make  a  false  return,  shall  forfeit  and  pay  to  the 
school  fund  of  the  county  the  sum  of  one  hundred  dollars  for  each 
and  every  violation  of  the  provisions  of  this  chapter,  to  be  col- 
lected by  civil  action  upon  his  bond  by  any  citizen  of  the  county, 
before  any  court  having  jurisdiction  of  the  amount  claimed,  and 
for  the  second  conviction  under  the  provisions  of  this  chapter  the 
person  convicted  shall  forfeit  his  permit  to  sell. 

Sec.  1539.  It  shall  be  unlawful  for  any  person  to  sell  or  give 
away  by  agent  or  otherwise,  any  spirituous  or  other  intoxicating 
liquors,  including  wine  or  beer,  to  any  minor  for  any  purpose  what- 
ever, unless  upon  the  written  order  of  his  parent,  guardian,  or 
family  physician,  or  to  sell  the  same  to  any  intoxicated  person,  or 
to  any  person  who  is  in  the  habit  of  becoming  intoxicated,  and 
any  person  violaiing  the  provisions  of  this  section  shall  forfeit 
and  pay  to  the  school  fund  the  sum  of  one  hundred  dollars  for 
each  ofi'ense,  to  be  collected  by  action  against  him,  or  by  action 
against  him  and  the  sureties  on  his  bond,  if  one  has  been  given, 
by  any  citizen  in  the  county. 


This  section  appUes  not  only  to 
persons  having  a  permit  to  sell  li- 
quors, but  to  all  persons:  Cobleigh  v, 
McBnde,  4':-ne,  120. 

To  constitute  the  offense  it  is  not 
necessary  that  defendant  should  have 
known  that  the  person  to  whom  sale 


was  made  was  a  minor.  Enowledg3 
of  such  Fact  need  neither  be  charged 
nor  proved:  Jamison  v.  Burton,  ^^- 
282.  So  in  case  of  sale  to  a  person  in 
the  habit  of  becoming  intoxicated,  it 
is  immaterial  whether  the  seller  knew 
the  habits  of  such  person.    He  sells 
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at  his  peril:  Dudley  v.  Sautbine,  49- 
650. 

In  case  of  sale  to  a  minor  the  con- 
sent of  the  parent  will  be  no  defensft 
unless  it  is  in  writing:  The  State  v, 
Coenan,  48-667. 

The  principal  is  liable  for  a  sale 
made  by  an  agent  in  violation  of 
this  section,  although  the  agent  was 
positively  forbidden  to  sell  to  such 
persons  generally,  or  to  the  particu- 
lar person  to  whom  sale  was  made: 
Dudlefj  V.  Sautbiue,  49-650. 


The  sale  of  wine  or  beer  to  one  of 
the  classes  of  persons  here  mentioned, 
resulting  in  injury  such  as  is  contem- 
plated in  8  1657,  will  pive  a  right  of 
action  under  that  section :  Jewett  v. 
Wanshura,  43-^74. 

Under  §  1554,  this  section  is  to  be 
construed  as  prohibiting  the  firing 
as  well  as  the  sale  to  an  intoxicated 
person:    Church  v.  Hiaham,  44^482. 

The  action  for  the  benefit  of  the 
school  fund  may  be  brought  by  a  cit- 
izen as  well  as  by  the  treasurer :    Ibid, 


Sec.  1540.  If  any  person,  not  holding  such  a  permit,  by  him- 
self, his  clerk,  servant,  or  agent,  shall,  for  himself,  or  any  person 
else,  directly  or  indirectly,  or  on  any  pretense,  or  by  any  device, 
sell,  or  in  consideration  of  the  purchase  of  any  other  property,  give 
to  any  person  any  intoxicating  liquor,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  pay,  on  his  first  conviction  for  said 
oifense,  a  fine  of  twenty  dollars  and  the  costs  of  prosecution,  and 
shall  stand  committed  ten  days,  unless  the  same  be  sooner  paid; 
on  the  second  conviction  for  said  offense,  he  shall  pay  a  fine  of 
fifty  dollars  and  the  costs  of  prosecution,  and  shall  stand  com- 
mitted thirty  days,  unless  the  same  be  sooner  paid,  and  on  the 
third  and  every  subsequent  conviction  for  said  offense  he  shall 
pay  a  fine  of  one  hundred  dollars  and  the  costs  of  prosecution,  or 
shall  be  imprisoned  in  the  county  jail  not  less  than  three  nor  more 
than  six  months.  And  in  default  of  the  payment  of  the  fines  and 
costs  provided  for  the  first  and  second  convictions  under  this 
section,  the  person  so  convicted  shall  not  be  entitled  to  the  ben- 
efit of  chapter  forty-seven,  title  twenty-five  of  this  code,  until  he 
shall  have  been  imprisoned  sixty  days.  All  clerks,  servants,  and 
agents,  of  whatsoever  kind,  engaged  or  employed  in  the  manu- 
facture, sale,  or  keeping  for  sale,  in  violation  of  this  chapter,  of 
any  intoxicating  liquor,  shall  be  charged  and  convicted  in  the 
same  manner  as  principals  may  be,  and  shall  be  subject  to  the 
penalties  herein  provided.  Indictments  and  informations  for  vio- 
lations under  this  section  may  allege  any  number  of  violations  of 
its  provisions  by  the  same  party,  but  the  various  allegations  must 
be  contained  in  separate  counts,  and  the  person  so  charged  may 
be  convicted  and  punished  for  each  of  the  violations  so  alleged  as 
on  separate  indictments  or  informations;  but  a  separate  judgment 
must  be  entered  on  each  count  on  which  a  verdict  of  guilty  is 
rendered.  The  second  and  third  convictions  mentioned  in  this 
section  shall  be  construed  to  mean  convictions  on  separate  indict- 
ment^ or  informations 
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An  information  charging  defendant 
with  selling,  etc  ,  is  sulhcient  without 
stating  the  method  in  which  the  sale 
was  accomplished.  A  selling  com- 
mitted in  any  of  the  different  meth- 
ods here  referred  to»  constitutes  one 
Hnd  the  same  offense:  Devine  v.  The 
Slate,  4-44^3. 

Any  number  of  violations  may  be 
charged  in  separate  counts  and  a  sep- 
arate conviction  had  on  each:  Walter 
V.  The  State,  &-507;  but  the  first  and 


second,  or  second  and  third  offenses 
cannot  he  charged  in  the  same  in- 
dictment or  information :  The  State  v. 
Leis,  11-416. 

Under  an  information  charging  a 
second  offense  and  a  former  convic- 
tion, defendant  niay  be  found  guilty 
of  a  first  cffense.  The  latter  is  nec- 
essarily included  in  the  former  under 
§  446(j:     The  State  v,  Emley,   10- 

An  information  for  an  offense  un- 
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der  this  section  should  charge  that 
defendant  sold,  etc.,  to  sont'*  person, 
givinsr  the  name  if  known:  The  State 
V.  Allen,  32-491. 

An  indictment  charging  defendant 
with  keeping  for  sale  and  selling  in- 
toxicating liquors,  is  good  without 
the  allegation  that  they  were  so  k  -nt 
and  sold  in  violation  of  law:  The 
State  V,  Jordan,  31^-387. 

A  person  selling  without  a  license 
may  also  be  punished  under  §  lo4:j, 
either  independently  or  in  addition  to 
the  punishment  under  this  section: 
The  State  V.  TFay/iicA;,  45-^16. 

A  previous  conviction  not  being 
shown,  it  is  erroneous  to  impose  a 
gi-eater  fine  than  twenty  dollars:  The 
State  V.  Walters;  5-507:  but  where 
on  appeal  the  State  oflPered  to  remit 
the  exc'Hs,  the  supreme  court  so 
modified  the  judgment  and  affirmed 
it:  The  State  V  Shaw,  2'i-iilQ. 

The  special  provisions  of  this  sec- 
tion as  to  length  of  time  of  imprison- 


ment will  gt)vem,  rather  than  the 
jfeneral  provisions  of  §  4509:  Ibid. 

The  ginnfft  etc ,  of  intoxicating 
liquors  is  not  an  offense  und  t  this 
section,  unless  it  is  "  in  consideration 
of  the  purchase,*'  etc.;  and  the  fact 
that  the  liqu jrs  were  so  triven  should 
be  aveired:  TheStatev.  Finnn,  10-19. 

That  defendant  acted  in  the  celling 
as  the  clerk  of  another,  or  as  a  volun- 
teer and  without  pecuniary  reward, 
is  no  defense.  Clerks  are  also  liable 
equally  with  their  principals,  and  it 
is  no  defense  that  th »  principal  ha^ 
been  convicted  for  the  same  act:  Ibid. 

Under  a  previous  act,  held,  that 
while  a  person  ho  ding  a  permit  was 
liable  on  his  bond  for  selhng  for  im- 
proper purposf-s,  he  was  also  liable  to 
a  criminal  prosecution:  The  State  v. 
Admna.  20-4^6. 

A  U .  S.  internal  revenue  license  is 
no  defense  in  a  prosecution  for  selling 
contra  y  to  the  state  law:  See  notes 
to§15l3. 
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Seo.  1541.  Any  person  wLo  shall  mix  any  intoxicating  liquor 
with  any  beer,  wine,  or  cider  by  him  sold,  and  shall  sell,  or  keep 
for  sale,  as  a  beverage,  such  mixture,  shall  be  deemed  guilty  under 
the  preceding  section,  and  shall  be  punished  accordingly. 

Sec.  154ii.  No  person  shall  own,  or  keep,  or  be  m  any  way 
concerned,  engaged,  or  employed,  in  owning  or  keeping  any 
intoxicating  liquor  with  intent  to  sell  the  same  in  this  state,  or  to 
permit  the  same  to  be  sold  therein  in  violation  of  the  provisions 
hereof,  and  any  person  who  shall  so  own  or  keep,  or  be  concerned, 
engaged,  or  employed  in  owning  or  keeping  such  liquor  with  any 
such  intent,  shall  ^be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  his  first  conviction  for  said  offense,  pay  a  tine  of  twenty  dollars 
and  the  cost  of  prosecution,  and  stand  committed  until  the  same 
be  paid.  On  his  second  conviction  for  said  offense,  he  shall  pay 
a  fine  of  fifty  dollars  arid  the  costs  of  prosecution,  and  shall  stand 
committed  until  the  same  be  paid,  and  on  his  third  and  every  sub- 
sequent conviction  for  said  offense,  he  shall  pay  a  fine  of  one  hun- 
dred dollars  and  the  costs  of  prosecution,  or  shall  b6  imprisoned 
in  the  county  jail  not  less  than  three  nor  more  than  six  months. 
And  upon  the  trial  of  every  indictment  or  information  for  viola- 
tions of  the  provisions  of  this  section,  proof  of  the  finding  of 
the  liquor  named  in  the  indictment  or  information  in  the  posses- 
sion of  the  accused  in  any  place  except  his  private  dwelling 
house,  or  its  dependencies,  or  in  such  dwelling  house  or  depen- 
dencies if  the  same  be  a  tavern,  public  eating  house,  grocery, 
or  other  place  of  public  resort,  shall  be  received  and  acted  upon 
by  the  court  as  presumptive  evidence  that  such  liquor  was  kept 
or  held  for  sale  contrary  to  the  provisions  hereof. 

One  who  acts  as  agent  or  clerk  of  a 


An  indictment  charging  that  **  de- 
fendant did  keep  and  was  concerned. 
&c.,  in  owning  and  keeping  intoxi- 
cating liquors  to  sell,"  held  to  charge 
but  one  offense:  Vaughn  r.  The 
State,  5-369. 


social  club,  to  keep  and  deal  out  its 
liquors  to  members  purchasing  and 
presenting  tickets,  may  be  indicted 
and  punished  under  this  sec  ion:  The 
State  V.  Mercer,  32-405. 
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The  provision  that  the  finding,  etc., 
shall  oe  presumptive  evidence,  etc., 
is  not  unconstitutional:  Stnio  v.  The 
State,  2-165, 214.  But  it  would  seem 
that  such  presumption  would  not  at- 
tach to  liquor  in  transitu^  and  it  is 
doubtful  whether  it  may  be  made  ex- 
cept upon  the  trial  of  an  indictment 


or  information.  In  an  action  agrainst 
a  carrier  for  damages  for  the  loss  of 
liquor  deliveretl  to  it  for  transporta- 
tion, held  that  the  carrier  could  not 
set  up  as  a  defense  that  the  keeping  of 
such  liquor  was  unlawful:  Bowenv. 
Hale,  4-430;  but  seeSomtnerv.  Cote, 
in  notes  to  §  155'J. 


Sec.  1543.  In  cases  of  violation  of  the  provisions  of  either  of  Building  de- 
the  three  preceding  sections,  or  of  section  fifteen  hundred  and  ance.  "" 
twenty-five  of  this  chapter,  the  building  or  erection  of  whatever  c'-li^^gss  935 
kind,  or  the  ground  itself,  in  or  upon  which  such  unlawful  manu- 
facture or  sale,  or  keeping  with  intent  to  sell,  of  any  intoxicating 
liquor  is  carried  on,  or  continued,  or  exists,  is  hereby  declared  a 
nuisance,  and  may  be  abated  as  the  law  provides;  and,  in  addi- 
tion to  the  penalties  prescribed  in  said  sections,  whoever  shall 
erect,  or  establish,  or  continue,  or  use  any  building,  erection,  or 
place  for  anv  of  the  purposes  prohibited  in  said  seciions,  shall  be 
deemed  guilty  of  a  nuisance,  and  may  be  prosecuted  and  punished 
accordingly,  in  the  manner  provided  by  law.  And  proof  of  the 
manufacture,  sale,  or  keeping  with  intent  to  sell,  of  any  intoxicat- 
ing liquor  in  violation  of  the  provisions  of  this  chapter,  in  or  upon 
the  premises  described  by  the  party  accused,  or  by  any  other  per- 
son under  the  authority  or  by  the  permission  of  the  party  accused, 
shall  be  presumptive  evidence  of  the  offense  provided  for  in  this 
section. 


The  offense  of  nuisance  as  here 
contemplated  may  be  committed  by 
the  manufacture,  or  the  sale,  or  the 
keeping  with  intent  to  sell,  contrary 
to  law.  While  an  indictment  charg- 
ing the  offense  as  committed  in  any 
one  of  these  three  ways  would  be  suf- 
ficient, yet  one  charging  its  commis- 
sion by  any  two,  or  all  three  of  the 
specified  unlawful  acts,  charges  but 
one  offense,  and  is  not  bad  for  du- 
plicity: The  State  v.  Becker,  20-4-^; 
The  State  v.  Baughman,  2 1-497. 
Two  indictments  cbarginor  the  offense 
as  committed  in  twv)  different  ways, 
charge  the  same,  and  not  two  sepa- 
rate offenQes;  md  the  lact  that  the 
acts  set  out  in  the  indictments  are 
charged  as  committed  at  different 
times  is  not  conclusive  that  the  of- 
fenses are  separate  and  not  the  same, 
since  the  time  need  not  be  proved  as 
allejred;  (§  4:301):  The  State  v.  Lay- 
ion.  2.V-193. 

To  constitute  the  offense  of  nui- 
sance, it  is  not  suflficient  that  defend- 
ant used  and  kept  a  place  with  the 
intent  and  for  the  purpose  of  selling 
intoxicaJng  liquors  therein  contrary 
to  law.  It  must  be  charged  and 
shown  that  he  manufactured,  or  sold, 
or  owned  and  kept  with  intent  to  sell, 
contrary  to  law.  The  presence  of  the 
liquor  in  the  building  is  essential :  The 


State  V.  Hass,  22-193:  The  State  v, 
Hirris,  27-129. 

An  indictment  charging  the  offense 
as  committed  by  using  and  keeping 
a  room  and  p. ace  lor  the  purpjose  of 
selling  and  by  selling  therein  intoxi- 
cating liquors  in  violation  of  §  1540, 
held  sufficient:  T  e  State  r.  Free^ 
man,  21-\^i^i;  and  so  helJ,  also,  where 
the  indictment,  similiir  u>  the  fore- 
going, chai'ged  the  acts  as  "canti-ary 
to  law"  without  specityinjr  *he  sec- 
tion: The  State  r.  Allen,  32-248. 

It  is  not  necessary  that  the  nui- 
sance should  continue  up  to  aud  exist 
at  the  time  of  the  indictment  to 
make  it  puni-hable:  The  State  v. 
Schilling.  14-455. 

An  indictment  charging  the  keep- 
ing and  using  of  **a  certain  building 
or  place,"  or  **  a  certain  frame  build- 
ing.' for  the  purposes  prohibited,  is 
sufficiently  dennite:  Ibid;  The  State 
V.  Knig,  13^62. 

A  matter  of  local  description, 
though  it  need  not  have  been  stated, 
must  be  proved  as  laid  {J  he  State  v. 
Crogan,  &-523),  but  on  the  trial  of 
an  indictment  under  this  section, 
which  charged  the  use  of  a  building, 
etc.,  '*  next  door  west  from  Chamber's 
store."  etc,  while  the  proof  was  that 
the  building  was  next  door  west  of 
**  Chamberlain's   store,"    the    court 
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were  equally  divided  aa  to  whether 
the  variance  was  fatal :  Tkt  State  v. 
Verden,  24-126. 

The  indictment  need  not  state  the 
names  of  the  persons  to  whom  liquor 
was  sold:  The  State  v,  Beckef\  20- 
438. 

The  State  is  not  bound  to  show  af- 
firmatively that  the  liquors  were  not 
kept  in  the  orifjinal  vessels  or  pack- 
agres,  or  that  they  were  not  sold  for 
proper  purposes,  these  being  proper 
matters  of  defense:    Ibid. 

The  fact  that  defendant  holds  a 
U.  S.  internal  revenue  license  to  re- 
tail liquors  is  no  defense  in  a  prose- 
cution for  illegally  selling,  etc.,  under 
the  state  law.  Such  license  does  not 
authorize  the  holder  to  violate  the 
law  of  the  state:  The  State  v.  Mc- 
Cleary,  17-44;  The  State  v.  Carney, 
20-«2;  The  State  v.  Stutz,  20-488; 
The  State  v,  Baughman,  20-497. 
Nor  is  the  holding  of  such  license  a 
circumstance  tendmg  to  show  a  viola- 
tion of  the  state  law:  The  State  v. 
Stutz.  supra, 

A  oarkeeper,  or  clerk,  having  no 
interest  in  the  business,  may  be  con- 
victed of  the  crime  of  nuisance  for 
the  mere  sale  by  him  of  intoxicating 
liquors  in  a  building  used  for  that 
purpose.  (See  §  K40):  The  State 
V.  Stacker,  3;3-oy5. 

The  puni«hment  for  the  crime  of 
nuisance  as  here  defined,  is  that  pro- 
vided in  §  4092:  The  State  p.  Mc- 


Grew,  11-112;  The  State  v.  Collins, 
11-141;  The  State  v.  Schilling,  14- 
455;  The  State  v.  IMtle,  42-51,  54. 

A  party  may  be  punished  under 
this  section,  either  independently  of, 
or  in  addition  to  the  punishment  un- 
der §  1540;  The  State  v.  Waunick, 
45-516. 

Proof  of  the  mauufac^ure,  sale,  or 
keeping  with  intent  to  sell,  in  viola- 
tion of  law,  is  presumptive  proof  of 
the  offense  of  nuisance:  The  State  v. 
Guisenhause,  20-228;  The  State  v. 
Baughman,  20-497;  even  though  the 
sale  be  secret  and  by  clerk:  The 
State  V.  Freeman,  27-^33;  and  as 
proof  of  the  finding  of  liquor  in  the 
possession  of  accused,  in  any  place 
except  the  private  dwelling,  is,  under 
the  precedmg  section,  presumptive 
evidence  that  such  liquor  is  illegally 
hdld  for  sale,  the  proof  of  such  find- 
ing will  be,  under  this  section,  suflB- 
cient  evidence  of  a  nuisance  comraitr- 
ted  by  **  keeping  with  intent  to 
sell:"  The  State  V,  Norton,  4l^i0, 

Where  premises  are  leased  for  a 
lawful  purpose,  to  render  the  owner 
liable  to  the  penalties  herein  pro- 
vided, it  is  not  sufficient  to  show  that 
he  knew  of  their  unlawful  use,  with- 
out taking  steps  to  prevent  it;  but  it 
must  appear  that  after  he  became 
aware  of  such  illegal  use,  he  did  some 
act  f  r  made  some  declaration  affirm- 
atively assenting  thereto:  The  State 
V.  BalUngall,  42-87. 


Skc.  1544.     If  any  credible  resident  of  any  county,  shall,  before 

a  justice  of  the  peace  for  the  same  county,  make  written  informa- 

warran  ^j^j^^  supported  by  his  oath  or  affirmation,  that  he  has  reason  to 


Infonnatlon : 


R.  g  1565. 

U  G.  A.  eh.  94, 

S9. 


believe,  and  does  believe,  that  any  intoxicating  liqucr  described, 
as  particularly  as  may  be,  in  said  information,  is  in  said  county,  in 
any  place  described,  as  particularly  as  may  be,  in  said  information, 
owned  or  kept  by  any  person  named  or  described  in  said  informa- 
tion, as  particularly  as  may  be,  and  is  intended  by  him  to  be  sold 
in  violation  of  the  provisions  of  this  chapter,  said  justice  shall, 
upon  finding  probable  cause  for  such  information,  issue  his  war- 
rant of  search,  directed  to  any  peace  officer  in  said  county, 
describing  as  particularly  as  may  be,  the  liquor  and  the  place 
described  in  said  information,  and  the  person  named  or  described 
in  said  information  as  the  owner  or  keeper  of  said  liquor,  and 
commanding  the  said  officer  to  search  thoroughly  said  place,  and 
Seizure.  #  to  seize  the  said  liquor,  with  the  vessels  containing  it,  and  to  keep 
the  same  securely  until  final  action  be  had  thereon;  whereupon. 
Return  of  war-  the  said  peace  officer  to  whom  such  warrant  shall  be  delivered, 
^^^  shall  forthwith  obey  and  execute,  so  far  as  he  shall  be  able,  the 

commands  of  said  warrant,  and  make  return  of  his  doings  to  said 
justice,  and  shall  securely  keep  all  liquors  so  seized  by  him,  and 
the  vessels  containing  it,  until  final  action  be  had  thereon;  pro- 

Dwelling         videdy  however  J  that  if  the  place  to  be  searched  be  a  dwelling 

house. 
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house  in  which  any  family  resides,  and  in  which  no  tavern,  eating 
house,  grocery,  or  other  place  of  public  resort  is  kept,  such  war- 
rant shall  not  be  issued  unless  said  complainant  shall,  on  oath  or 
affirmation,  declare  before  said  justice  that  he  has  reason  to  be- 
lieve, and  does  believe,  that  within  one  month  next  before  the 
making  of  said  information,  intoxicating  liquor  has  been,  in  vio- 
lation of  this  chapter,  sold  in  said  house,  or  in  some  dependency 
thereof,  by  the  person  accused  in  said  information,  or  by  his  con- 
sent or  permission  ;  nor  unless  from  the  facts  and  circumstances 
disclosed  by  such  complaint  to  said  justice,  the  said  justice  shall 
be  of  opinion  that  said  complainant  has  adequate  reason  for  such 
belief. 


The  expression,  "as  i)articularly 
as  may  l>e,"  conveys  the  idea  of  the 
greatest  degree  of  certainty,  and  this 
section  is  therefore  not  in  conflict 
with  Const.,  art.  1,  §  8,  as  authoriz- 
ing a  search  warrant  to  issue  without 
the  particularity  of  description  there 
required;  nor  as  authorizing  unrea- 
8onable  search  and  seizure:  Santo  v. 
The  State,  2-165,  212. 

It  is  not  necessary  that  either  the 
information  or  warrant  should  state 
that  the  former  is  made  by  a  **  credi- 
ble resident  of  the  county.  Such 
fact  is  to  be  found  by  the  justice: 
The  State  v.  Thompson,  44-399; 
Weir  V.  Allen,  47-482. 

It  is  only  liquors  which  are  kept 
with  the  intention  of  selling  the  same 
m  violation  of  law,  that  may  be 
seized:  The  StaU  v.  Han-is,  86-186. 

It  will  not  be  pi-esumed  that  the 

Elace  to  be  searched  is  a  dwelling 
ouse,  etc.,  from  the  mere  fact  that 
the  information  avers  that  the  liq- 
uors are  kept  in  **  a  certain  house  or 

Sec.  1545.     The  information  and  search  warrant  in  such  case,  information: 
shall  describe  the  place  to  be  searched,  as  well  as  the  liquors  to  be  o^G^A^^ch^w.* 
seized,  with  reasonable  particularity.     When   any  liquors   shall  ?  ^• 
have  been  seized  by  virtue  of  any  such  warrant,  the  same  shall 
not  be  discharged  or  returned  to  any  person  claiming  the  same, 
by  reason  of  any  alleged  insufficiency  of  desciptrion  in  the  war- 
rant of  the  liquor  or  place,  but  the  claimant  Shall  only  have  a  right 
to  he  heard  on  the  merits  of  the  case. 

Sec.  1546.     Whenever   upon  such  warrant  such  liquors  shall  Notice  of  seiz- 
have  been  seized,  the  justice  who  issued  such  warrant  shall,  within  r![^{  uco!^*^* 
forty-eight  hours  after  such  seizure,  cause  to  be  left  at  the  place 
where  said  liquor  was  seized,  if  said  place  be  a  dwelling  house, 
store,  or  shop,  posted  in  some  conspicuous  place  on  or  about  said 
buildings,  and  also  to  be  left  with  or  at  the  last  known  and  usual 
place  of  residence  of  the  person  named  or  described  in  said  infor- 
mation as  the  owner  or  keeper  of  said  liquor,  if  he  be  a  resident 
of  this  state,  a  notice,  summoning  such  person  and  all  others 
whom  it  may  concern,  to  appear  before  said  justice  at  a  place  and  Requiring 
time  named  in  said  notice,  which  time  shall  not  be  less  than  five  ^i?"^^*^ 


place,  known,"  etc.:  Sanders  v.  The 
State,  2-280,  277 

A  previous  conviction  of  the  owner 
of  the  liquors  for  tt\  injf  the  same 
will  not  bar  a  proceeding,  under  this 
section,  a^inst  the  liquors  them- 
selves: Ibid. 

The  jurisdiction  here  conferred  up- 
on justices  of  the  peace  is  not  ex- 
clusive, but  may  also  be  exercised  by 
police  justices  in  cities  acting?  under 
special  charter:  Weir  v.  Allen,  47- 
482. 

Liquors  seized  as  nere  contem- 
plated cannot  be  taken  Irom  the  offi- 
cer by  replevin:  Fnnh  v.  Israel,  5- 
438;  T)ie  State  v.  HartHs,  :^8-242; 
Weir  r.  Allen,  47-482;  Fries  v. 
Porch,  49-851.  Nor  can  the  owner 
recover  their  value  from  such  officer 
by  way  of  damages  in  an  action  of 
trespass,  unless  he  show  that  he  pos- 
sessed them  with  lawful  intent,  and 
was  unlawfully  deprived  of  them: 
Plummer  v.  Harbut,  5-308. 
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nor  more  than  fifteen  days  after  the  posting  and  leaving  of  said 
notices,  and  show  cause,  if  any  they  have,  why  said  liquor, 
together  with  the  vessels  in  which  the  same  is  contained,  should 
not  be  forfeited;  and  said  notice  shall,  with  reasonable  certainty, 
describe  said  liquor  and  vessels,  and  shall  state  where,  when,  and 
why,  the  same  were  seized.  At  the  time  and  place  prescribed  in 
said  notice,  the  person  named  in  said  information,  or  any  other 
person  claimin:^  an  interest  in  said  liquor  and  vessels,  or  a'ly  part 
thereof,  may  appear  and  show  cause  why  the  same  should  not  be 
forfeited.  If  any  person  shall  so  appear,  he  shall  become  a  party 
defendant  in  said  case,  and  said  justice  shall  make  a  record 
thereof.  Whether  any  person  shall  so  appear  or  not,  said  justice 
shall,  at  the  prescribed  time,  proceed  to  the  trial  of  said  case,  and 
said  complainants,  or  either  of  them,  may,  and  upon  their  default, 
the  officer  having  such  liquor  in  custody  shall  appear  before  said 
justice  and  prosecute  said  information,  and  show  cause  why  such 
liquor  should  be  adjudged  forfeited.  The  proceeding  in  the  trial 
of  such  case  may  be  the  same,  substantially,  as  in  cases  of  misde- 
meanor triable  before  justices  of  the  peace,  and  if  any  person 
shall  appear  and  be  made  a  party  defendant  as  herein  provided, 
and  shall  make  written  plea  that  said  liquor,  or  the  part  thereof 
claimed  by  him,  was  not  owned  or  kept  with  intent  to  be  sold  in 
violation  of  this  chapter,  such  party  defendant  may,  at  his  option, 
demand  a  jury  to  try  the  issue,  and,  if  upon  the  evidence  then 
and  there  presented,  the  said  justice  or  jury  as  the  case  may  be, 
shall  find  for  verdict  that  said  liquor  was,  when  seized,  owned  or 
kept  by  any  person,  whether  said  party  defendant  or  not,  for  the 
purpose  of  being  sold  in  violation  of  this  chapter,  the  said  justice 
shall  render  judgment  that  said  liquor,  or  said  part  thereof, 
with  the  vessels  in  which  it  is  contained,  is  forfeited.  If  no  per- 
son be  made  defendant  in  manner  aforesaid,  or  if  judgment  be  in 
favor  of  all  the  defendants  who  appear  and  are  made  such,  then 
the  costs  of  the  proceeding  shall  be  paid  as  in  ordinary  criminal 
prosecutions  where  the  prosecution  fails.  If  the  judgment  shall 
be  against  only  one  party  defendant  appearing  as  aforesaid,  he 
shall  be  adjudged  to  pay  all  the  costs  of  proceedings  in  the  seiz- 
ure and  detention  of  the  liquor  claimed  by  him  up  to  that  time, 
and  of  said  trial.  But,  if  such  judgment  shall  be  against  more 
than  one  party  defendant  claiming  distinct  interests  in  said  liquor, 
then  the  cost  of  said  proceedings  and  trial  shall  be  according  to 
the  discretion  of  said  justice  equitably  apportioned  among  said 
defendants,  and  execution  shall  be  issned  on  said  judgments 
against  said  defendants  for  the  amount  of  the  costs  so  adjudged 
against  them.  Any  person  appearing  and  becoming  party  defend- 
ant as  aforesaid,  may  appeal  from  said  judgment  of  forfeiture  as 
to  the  whole,  or  any  part,  of  said  liquor  and  vessels  claimed  by 
him  and  so  adjudged  forfeited,  to  the  district  court  as  in  ordinary 
cases  of  misdemeanor. 

The  proceeding  contemplated  by  I  State  v.  EarriSy  40-95. 
this  section  is  a  criminal  one:  The  \ 

Sec.  1547.     Whenever  it  shall  be   finally  decided  that  liquor 

huuor  and^ves-  seized  as  aforesaid  is  forfinted,  the  court  rendering  final  judg- 

R  '  iii67  nient  of  forfeiture,  shall  issue  to  the  officer  having  said  liquors  in 

custody,  or  to  some  other  peace  officer,  a  written  order,  directing 


By  Jury. 


Judgment. 


Costs. 


Appeal. 
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him  forthwith  to  destroy  said  liquor  and  vessels  containing  the 
same,  and  immediately  thereafter  to  make  return  of  said  order  to 
the  court  whence  issued,  with  his  doings  endorsed  thereon,  and 
sworn  to.  Whenever  it  shall  be  finally  decided  that  any  liquor  so  Restoration  of 
seized  is  not  liable  to  forfeiture,  the  court  by  whom  such  final  de-  ndt^jialSi?^*^ 
cision  shall  be  rendered,  shall  issue  a  written  order  to  the  officer 
having  the  same  in  custody,  or  to  some  other  peace  officer,  to 
restore  said  liquor,  with  the  vessels  containing  the  same,  to  the 
place  where  it  was  seized,  as  nearly  as  may  be,  or  to  the  person 
entitled  to  receive  it,  which  order,  the  officer,  after  obeying  the 
commands  thereof,  shall  return  to  the  said  court  with  his  doings 
thereon  endorsed;  and  the  costs  of  the  proceedings  in  such  case 
attending  the  restoration,  as  also  the  costs  attending  the  destruc- 
tion of  such  liquor  in  case  of  forfeiture,  shall  be  taxed  and  paid 
in  the  same  manner  as  is  provided  in  case  of  ordinary  criminal 
prosecution,  where  the  prosecution  fails. 

Sec.  1548.  If  any  person  shall  be  found  in  a  state  of  intoxi-  intoxicated 
cation,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  any  ^he±  ^"" 
peace  officer  may,  without  warrant,  and  it  is  hereby  made  his  ^*  ^  2  i^es,  1586. 
duty  to,  take  such  person  into  custody,  and  to  detain  him  in  some 
suitable  place,  till  an  information  can  be  made  before  a  magis- 
trate and  a  warrant  issued  in  due  form,  upon  which  he  may  be 
arrested  and  tried,  and,  if  found  guilty,  he  shall  pay  a  fine  of  ten 
dollars  and  the  costs  of  prosecution,  or  shall  be  imprisoned  in  the 
county  jail  thirty  days.  But  •the  magistrate  before  whom  such 
person  is  tried  and  convicted  may  remit  any  portion  of  such  pen- 
alty, and  order  the  prisoner  to  be  discharged  upon  his  giving  infor- 
mation, under  oath,  stating  when,  where,  and  of  whom  he  pur- 
chased or  received  the  liquor  which  produced  the  intoxication, 
and  the  name  and  character  of  the  liquor  obtained;  provided  such 
intoxicated  person  gives  bail  for  his  appearance  before  the  proper 
m^istrate,  court,  or  jury,  to  give  testimony  in  any  action  or  com- 
plaint against  the  party  for  furnishing  such  liquor.  In  cases  aris- 
mg  under  this  section,  appeals  may  be  allowed  as  in  cases  of  ordi- 
nary misdemeanor  within  the  jurisdiction  of  the  justices  of  the 
peace. 

[As  amended  by  inserting  the  proviso  in  the  latter  part  of  the  section; 
15th  G.  A.,  ch.  37.] 

An  instruction  defining?  "  intoxica-  I  ford^  47-16. 
tion/'  discussed:  Tlie  State  v.  Hux-  \ 

Sec.  1549.     In  any  indictment  or  information  arising  under  this  Reouisitesof 
chapter,  it  shall  not  be  necessary  to  set  out  exactly  the, kind  or  JUfonimtioii''^ 
quantity  of  intoxicating   liquors   manufactured  or  sold,  or   kept  R.  i  1^9. 
for  purposes  of  sale,  nor  the  exact  time  of  the  manufacture,  or 
sale,  or  keeping  with  intent  to  sell,  but  proof  of  the  violation  by 
the  accused  of  any  provision  of  this  chapter,  the  substance  of 
which  violation  is  briefly  set  forth,  within  the  time  mentioned  in 
said  indictment  or  information,  shall  be  sufficient  to  convict  such 
person;  nor  shall  it  be  necessary  in  any  indictment  or  information 
to  negative  any  exceptions  contained  in  the  enacting  clause,  or 
elsewhere,  which  may  be  proper  ground  of  defense;  and,  in  any 

Erosecution    for   a   second   or   subsequent    ofi*ense    as    provided 
erein,  it  shall  not  be  requisite  to  set  forth  in  the  indictment  or 
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information  the  record  of  a  former  conviction,  but  it  shall  be 
sufficient  briefly  to  allege  such  conviction,  nor  shall  it  be  neces- 
sary in  every  case  to  prove  payment  in  order  to  prove  a  sale 
within  the  true  meaning  and  intent  of  this  chapter,  and  the  per- 
son purchasing  any  intoxicating  liquor  sold  in  violation  of  this 
chapter,  shall,  in  all  cases,  be  a  competent  witness  to  prove  such 
sale. 

Sec.  1550.  All  payments  or  compensation  for  intoxicating 
liquor  sold  in  violation  of  this  chapter,  whether  such  payments  or 
compensation  be  in  money,  goods,  land,  labor,  or  any  thing  else 
wh  ttsoever,  shall  be  held  to  have  been  received  in  violation  of 
law  and  against  equity  and  good  conscience,  and  to  have  been 
received  upon  a  valid  promise  and  agreement  of  the  receiver  in 
consideration  of  the  receipt  thereof,  to  pay  on  demand  to  the 
person  furnishing  such  consideration  the  amount  of  said  money 
or  the  just  value  of  such  goods,  land,  labor,  or  other  thing.  All 
sales,  transfers,  conveyances,  mortgages,  liens,  attachments, 
of  liquors  void,  pledges,  and  securities  of  every  kind,  which  either  in  whole  or  in 
part  shall  have  been  made  for  or  on  account  of  intoxicating 
liquors  sold  in  violation  of  this  chapter,  shall  be  utterly  null  and 
void  against  all  persons  in  all  cases,  and  no  rights  of  any  kind 
shall  be  acquired  thereby,  and  no  action  of  any  kind  shall  be 
maintained  m  any  court  in  this  state  for  intoxicating  liquors,  or 
the  value  thereof,  sold  in  any  other  state  or  country  contrary  to 
the  law  of  said  state  or  country,  of  with  intent  to  enable  any  per- 
son to  violate  any  provision  of  this  chapter,  nor  shall  any  action 
be  maintained  for  the  recovery  or  possession  of  any  intoxicating 
liquor,  or  the  value  thereof,  except  in  cases  where  persons  owning 
or  possessing  such  liquor  with  lawful  intent,  may  nave  been  ille- 
gally deprived  of  the  same.  Nothing,  however,  in  this  section 
shall  affect  in  any  way  negotiable  paper  in  the  hands  of  holders 
thereof  in  good  faith  for  valuable  consideration,  without  notice  of 
any  illegality  in  its  inception  or  transfer,  or  the  holder  of  land  or 
other  property  who  may  have  taken  the  same  in  good  faith,  with- 
out notice  of  any  defect  in  the  title  of  the  person  from  whom  the 
same  was  taken,  growing  out  of  a  violation  of  the  provisions  of 
this  chapter,  and  all  evidence  given  in  actions  brought  by  or 
against  such  holders,  shall  be  in  no  way  affected  by  the  provisions 
of  this  section. 


Negotiable 
paper. 


Recovering  back  payments 
MADE  :  The  claim  for  money  paid 
for  intoxicating  liquors  may  be  set 
up  by  way  of  counter  claim  in  an 
action  on  account:  Tolman  v.  John- 
son, 4:3-127. 

A  manufacturer  not  being  allowed 
to  sell  without  the  permit  required 
by  §  1526,  even  to  one  having  such 

Eermit,  money  paid  on  such  sale  may 
e  recovered  back :  Becker  v.  Beftern^ 
39-668. 

The  giving  of  a  note  for  liquors 
does  not  constitute  payment,  even 
when  it  has  been  sold  and  transferred 
by  the  payee,  and  until  it  is  actually 
paid,  the  maker  cannot  maintain  an 


action  for  the  amount  thereof:  Carlin 
V.  Hiller,  34-256. 

The  action  to  recover  money  paid 
will  not  be  barred  until  five  years 
from  time  of  payment:  Woodward 
v.  Squires,  41-677. 

One  who  has  exchanged  property 
for  liquors  sold  in  violation  ot  law 
may.  mstead  of  suing  upon  a  prom- 
ise to  pay  therefor,  as  here  provided, 
treat  the  transaction  as  void  and  sue 
ibr  the  value  of  the  property;  and  if 
accord  and  satisi action  is  then  set  up 
as  a  defense,  he  may,  in  reply,  set  up 
the  illegal  nature  of  the  transaction: 
Smith  V.  GrdbU,  14-429. 

The  action  to  recover  money  paid 
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is  civil,  and  not  quasi  criminal  in 
character:  Wooctcard  v.  Squires , 
39-435. 

Sales  securities,  etc.,  void: 
The  word  **  securities  "  includes  prom- 
issory notes:  Taylor  v.  Ficketty  52- 
467. 

A  promissorjr  note  i^iven  in  part  for 
intoxicating:  hquors  is  wholly  void: 
Haitrh  f .  GuJicK  37-212. 

But  where  a  note  was  priven  for 
the  amount  due  on  an  account,  some 
of  the  items  of  which  were  le^al  and 
others  illegal  as  being  for  intoxicat- 
ing liquors,  and  the  account  was 
continued  and  payments  afterwards 
made  on  account  generally;  held, 
that  the  note  being  void,  the  le^al 
items  of  account  included  therein 
should  be  regarded  as  still  due  on 
account.and  the  suosequent  payments 
applied  thereto:  Quiyly  v.  Duffey, 
52-610. 

An  assignment  ot  a  contract  against 
a  third  person  made  for  intoxicating 
liquors,  sold  in  violation  of  law  is 
void  and  the  assignee  cannot  recover 
against  such  third  person  thereon: 
Davis  r.  Slater ,  17-250. 

A  judgment  recovered  on  a  claim 
founded  upon  the  illegal  sale  of  in- 
toxicating liquors  is  not  void.  The 
defense  must  be  interposed  before 
judgment  or  it  is  lost:  Smith  v.  Leddy, 
50-112. 

A  person  who  has  sold  another  in- 
toxica'.ing  liauors  in  violation  of  law 
cannot,  on  the  ground  that  the  sale 
is  void  recover  them  back  in  an  action 
of  replevin.  Being  particeps  crim- 
inis  the  law  will  leave  the  seller 
where  it  finds  him:  Marienthal  v. 
Shafer,  6-223. 

Sale  made  in  another  state: 
A  contract  for  the  sale  of  liquors, 
made  in  another  state,  with  the  in- 
tention of  violating  the  laws  of  this 
state,  will  not  be  enforced  in  our 
courts,  although  good  where  made: 
Doris  c,  Branson,  6-410. 

Where  the  contract  of  sale  is  made 
outside  of  the  state,  it  must,  to  ren- 
der the  contract  void,  be  made  to  ap- 
pear affirmatively  that  the  vendor  in- 
tended thereby  to  enable  the  vendee 
to  violate  the  laws  of  this  .*<tate: 
Whitlock  V.  Workman,  15-.351.  It 
must  be  shown,  not  only  that  the  ven- 
dor knew  of  the  laws  of  this  state, 
but  that  he  made  the  sale  with  th»» 
intention  of  enabling  the  purchaser 
to  violate  them:  Second  NaVl  Bank, 
d'c.y  V.  Curren,  36-555.  But  while 
mere  knowledge  on  the  part  of  the 
vendor  that  the  purchaser  intends  te 
violate  the  liquor  law  of  this  sta'e 


may  not  vitiate  the  sale,  yet  it  is 
a  fact  irom  which  the  jury  might  in- 
fer the  intent  to  enable  the  buyer  to 
violate  such  law:  Teglerv,  Shipman. 
33-194,200. 

A  sale  of  intoxicating  liquors  in 
violation  of  law,  made  in  this  state 
by  an  agent  of  a  firm  in  another  state 
is  void:  Second  Nat.  Bank,  etc.,  v. 
Curren,  36--555:  Taylor  v.  PickeU. 
52^67.  If  the  order  for  liquor 
is  taken  in  this  state  by  such  agent, 
but  subject  to  the  approval  or  disap- 
proval of  his  principal,  the  sale  will 
be  held  as  made  in  the  state  where 
the  principal  resides:  Tegler  v.  Ship- 
man,  3:3-194. 

Property  in  intoxicating  liq- 
uors AND  THE  RECOVERY  THEREOF: 

While  the  commerce  in  intoxicating 
liquor  as  an  article  of  beverage  is 
unlawful,  its  character  as  pi-operty  is 
not  thereby  destroyed;  and  where 
such  liquor  was  seized  on  execution 
for  the  debt  of  one  not  its  owner, 
held,  that  the  owner  might  recover  it 
by  replevin,  although  it  was  ke])t  for 
sale  in  violation  of  the  statute:  Monty 
V.  Ameson,  2b-A^i. 

That  intoxicating  liquors  are  held 
for  an  unlawful  purpose,  is  no  answer 
to  an  indictment  for  stealing  the  same : 
The  State  r.  May,  20-05:  nor  to  an 
action  of  trespass  for  dest  roving  them : 
Turner  c.  Hitchcock,  kO-jlO. 

Where  liquor  had  been  seized  by 
an  officer  under  an  information  which 
had  subsf'quently  been  held  dtfective 
and  a  return  oif  the  liquor  ordered ; 
held  that,  in  an  action  by  the  owner 
against  such  officer  to  recover  dam- 
ages for  a  failure  to  return  the 
property  as  so  ordered,  the  plaintiff 
could  not  recover  without  proving 
that  he  owned  and  kept  the  liquor 
with  a  lawful  intent:  Walker  v. 
Shook,  49-204. 

In  an  action  against  a  common 
carrier  to  recover  the  value  of  intoxi- 
cating liquors  lost  or  destroyed  by.it, 
it  is  necessary  for  plaintitf  to  prove 
that  he  owned  or  possessed  such  li- 
quors with  la\vful  intent,  (overruling 
Boiren  v.  Hallj  4-430):  Sommer  r. 
Cote,  22-585. 

I  ntoxiciiting  liquors  cannot  be  re- 
covered by  the  owner  unless  he 
shows  that  they  were  in  his  posses- 
sion with  lawful  intent,  and  that  he 
was  illegally  deprived  of  them: 
Funk  V.  Israel,  5-4- 58,  452;  and  as 
to  action  of  replevin  or  trespass 
against  officer  seizing  liquors,  see 
notes  to  §  1544 

Neootiable  paper:  A  party 
claiming  the  benefit  of  the  provision 
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protecting  bona  fide  holders  for 
value,  has  the  burden  of  showing: 
that  he  is  such  holder  without  notice: 
Rock  Island  National  Bank   v.  Nel- 


son, 41-563. 

An  assignee  after  maturity  is  not 
protected:  Barlow  v.  Scott,  12-63. 


Sec.  1551.  All  peace  officers  shall  see  that  the  provisions  of 
Officers  topive  this  chapter  are  faithfully  executed,  and  when  informed  that  ihe 
'  "**  ""  jj^^  jjj^g  been  violated,  or  when  they  have  reason  to  believe  thnt 
the  law  has  been  violated,  and  that  proof  of  the  fact  can  be  had, 
such  officers  shall  go  before  a  magistrate  and  make  information  of 
the  same  and  of  the  person  so  violating  the  law.  Upon  the  filing 
of  such  information  before  a  magistrate  he  shall  institute  a  suic 
and  proceed  to  the  arrest,  and  trial  thereof,  according  to  law. 
Upon  trials  before  a  magistrate,  it  shall  be  the  duty  of  the  dis- 
trict attorney  to  appear  for  the  state,  unless  the  person  filing  such 
information  shall  select  some  other  attorney.  Any  peace  officer 
failing  to  comply  with  the  provisions  of  this  section,  shall  be  guilt\^ 
of  a  misdemeanor,  and  pay  a  fine  of  not  less  than  ten  nor  more 
than  fifty  dollars,  and  a  conviction  shall  work  a  forfeiture  of  his 
office. 


inrormationof 
violatit>iis. 
K.  i  1  j7i>. 


Attorney. 


Penalty. 


As  to    compensation  of   attorney,  I 
selected  by  a  peace  officer  filing  an  I 


information  as  here 
§  3829  and  note. 


provided,    see 


Principal  and 
securities  lia- 
ble. 
R.  g  1579. 


Common  car- 
riers and  others 
liable  for  bring- 
ing liquors  Into 
the  state:  ex- 
ception. 
R.  g  IbSO. 


Evasions. 
R.  31581. 
C.  '51,  g  929. 


Sec.  1552.  The  principal  and  securities  in  the  bond  mentioned 
in  sections  fifteen  hundred  and  twenty-eight  and  fifteen  hundred 
and  twenty  nine,  shall  be  jointly  and  severally  liable  for  all  fines 
and  costs  that  may  be  adjudged  against  the  principal  for  any  vio- 
lation of  any  of  the  provisions  of  this  chapter,  and  shall  also 
jointly  and  severally  be  liable  for  all  civil  damages  and  costs  that 
may  be  adjudged  against  such  principal  in  any  civil  action 
authorized  to  be  brought  against  him  by  the  provisions  of  this 
chapter. 

Sec.  1553.  If  any  railway  conductor,  freight  agent,  express- 
man, depot  master,  or  other  person  in  the  employment,  or  in  any 
manner  connected  with  any  railway  corporation,  or  any  teamster, 
stage  driver,  or  common  carrier  of  any  kind,  or  any  person 
professing  to  act  as  agent  for  any  other  person  or  persons, 
whether  within  or  without  this  state,  or  any  other  individual 
of  whatever  calling,  shall  bring  within  this  state  for  any  other 
person  or  persons,  any  intoxicating  liquor,  without  first  having 
been  furnished  with  a  copy  of  the  certificate  authorizing  such 
person  or  persons  to  sell  such  intoxicating  liquors,  certified  by 
some  justice  of  the  peace  to  be  correct,  such  person  or  persons 
so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  forfeit  and  pay  a  fine  for  the  first  offense 
of  twenty  dollars,  or  be  imprisoned  in  the  county  jail  thirty  days; 
for  the  second  and  each  subsequent  offense,  shall  forfeit  and  pay 
a  fine  of  fifty  dollars,  or  be  imprisoned  in  the  county  jail  ninety 
days. 

Sec.  1554.  Courts  and  jurors  shall  construe  this  chapter  so  as 
to  prevent  evasion,  and  so  as  to  cover  the  act  of  giving  as  well  as 
selling  by  persons  not  authorized. 

Applied:    Woolheather  v.  BisUy,  I  482,  484, 
38-486.  491;  Church  v.  Higham,  44-  | 
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Skc.  1555.     Wherever  the  words  intoxicating  liquors  occur  in  Definition  of 
this  chapter,  the  same  shall  be  construed  to  mean  alcohol  and  all  iiq^^^^'*"^ 
spirituous  and  vinous  liquors;  provided^  that  nothing  herein  shall  ^  1 1*83. 
t)e  so  construed  as  to  forbid  the  manufacture  and  sale  of  beer, 
cider  from  apples,  or  wine  from  grapes,  currants,  or  other  fruits 
grown  in  this  state. 


the  proviso  in  reg^ard  to  the  place 
where  the  materials  are  jfrown,  does 
not  apply  to  beer:  The  State  v.  Bnn- 
die,  28-512. 

Wine  is  presumed  to  be  an  intoxi- 
oatinjf  liquor,  unless  it  is  proved  that 
it  is  manufactured  from  arapes  or 
fruits  grown  in  this  state:  nor  ley  v. 
Spurgeon,  38-465. 

Although  it  is  lawful,  under  cer- 
tain limiUtions,  to  sell  beer,  wine 
and  cider  in  this  state,  a  city  may 
have  authoritjr  to  regulate  the  sale 
of  even  these  liquors  within  its  limits: 
City  of  Burlington  v.  Kellar,  18-59. 


A  defendant,  relying  upon  the  pro- 
viso of  the  section,  must  allege  and 
prove  the  facts  bringing  him  within 
its  provisions,  and  it  is  not  necessary 
that  the  prosecution  charge  and 
prove,  in  the  first  instance,  that  the 
case  does  not  fall  within  the  proviso: 
The  State  v,  Stapp.  29-551;  The 
State  V.  Curley,  ;i3-si59. 

This  limitation  of  intoxicating 
liquors  to  those  that  are  spirituous 
and  vinous,  excluding  malt  liquors,  is 
purely  arbitrary,  as  the  latter  are 
known  to  be,  in  fact,  intoxicating: 
Jewett  V.  Wanshura,  43-574. 

The  limitation  of  the  latter  part  of 

Sec.  1556.     Any  person  who  shall  by  the  manufacture  or  sale  Taking  care  of 
of  intoxicating  liquors,  contrary  to  the  provisions  of  this  chapter,  pe^,^i^*ex- 
cause  the  intoxication  of  any  other  person,  shall  be  liable  for  and  ptnse of. 
compelled  to  pay  a  reasonable  compensation  to  any  person  whogi.'    '^  '    * 
may  take  charge  of  and  provide  for  such  intoxicated  person,  and 
one  dollar  per  day  in  addition  thereto  for  every  day  such  intoxi- 
cated person  shall  be  kept  in  consequence  of  such  intoxication, 
which  sums  may  be  recovered  in  a  civil  action  before  any  court 
having  jurisdiction  thereof. 

Sec.  1657.     Every  wife,  child,  parent,  guardian,  employer,  or  Action  by  per- 
other  person,  who  shall  be  injured  in  person  or  property,  or  means  fJJloxicatea    ^ 
of  support,  by  any  intoxicated  person,  or  in  consequence  of  the  P^'^";^ 
intoxication,  habitual  or  otherwise,  of  any  person,  shall  have  a 
right  of  action  in  his  or  her  own   name,  against  any  person  who 
shall,  by  selling  intoxicating   liquors,   cause  the   intoxication  of 
such  person,  for  all  damages  actually  sustained  as  well  as  exem- 
plary damages;  and  a  married  woman  shall  have  the  same  right  to 
bring  suits,  prosecute,  and  control  the  same  and  the  amount  re- 
covered as  if  a  single  woman;  and  all  damages  recovered  by  a 
minor  under  this  section,  shall  be  paid  either  to  such  minor  or  his 
parent,  guardian,  or  next  friend,  us  the  court  shall  direct,  and  all 
suits  for  damages  under  this  section  shall  be  by  civil  action  in  any 
court  having  jurisdiction  thereof. 

wife  before  and  after  the  acts  com- 
plained of,  may  be  received :  Dunlavy 
V.  Watson,  3^'-^i'H.  Hut  it  is  error  in 
an  action  by  the  wife  to  allow  evidence 
as  to  number,  age,  etc.,  of  children: 
Hu^gins  r.  Kaianagh,  52-808. 

The  ri^ht  of  action  is  given  against 
any  person  who  actually  makes  the 
sale  of  the  intoxicating  liquor,  wheth- 
er he  be  the  owner,  or  the  son,  clerk, 
or  servant  of  such  owner:  Worley  v. 
Spurgeon,  38-465. 

By  this  section  a  right  of  action  is 


This  section  gives  a  new  and  pecu- 
liar remedy,  not  only  for  actual  but 
also  for  exemplary  damages.  I'he 
injury  is  of  a  peculiar  character,  not 
recognized  or  redressed  by  the  com- 
mon law.  The  evidence  necessary  or 
competent  to  establish  the  injury  and 
its  extent,  is  not  confined  within  the 
bounds  of  that  admissible  to  establish 
a  common  law  tort.  Evidence  as  to 
the  age,  conUtion,  circumstances, 
etc.,  of  the  husband,  bis  habits  of  in- 
dustry and  his  ability  to  support  his 
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given  for  the  sale  of  wiue  and  beer  to 
the  persons  mentioned  in  §  1539: 
Jewett  V.  Wanshuraj  43-574.  But 
before  the  enactment  of  the  Code 
there  was  no  right  of  action  for  inju- 
ries from  the  sale  of  beer:  Woody  v. 
Coenan,  44-19. 

An  action  under  this  section  is 
barred  in  two  years,  under  §  2529, 
IT  1.  The  cause  of  action  is  the  sell- 
ing of  the  intoxicating  liquors,  and 
the  personal  injury  is  that  done  to 
the  person  intoxicated  thereby,  al- 
though the  right  of  action  is  in  the 
wife,  or  other  person  as  here  provi- 
ded: Emmert  v.  Grill  39-690. 

Exemplary  damages  may  be  allow- 
ed although  no  tort  or  breach  of  the 
peace  has  resulted:  Goodenough  v, 
McGrew,  44-670.  But  the  guilt  con- 
stituting a  ground  for  exemplary 
damages  must  be  guilt  in  causing 
the  actual  damages  which  are  recov- 
erable. Conduct,  etc.,  of  the  intoxi- 
cated pei-son  which  could  not  cause 
actual  damage  cannot  be  shown  as  a 
crround  of  exemplary  damages:  Cal- 
lowag  V.  Lay  dot)  y  47-456. 

The  words  **  in  person"  mean  *'  in 
body,"  und  threatening  language, 
vulvar  conduct,  etc  ,  directed  toward 
plamtitf,  but  not  resulting  in  physical 
mjury  or  impairment  of  health,  do 
not  entitle  her  to  either  actual  or 
exemplary  damages:     Ibid. 

The  wife  may  recover  damages 
resulting  trom  the  death  of  her  hus- 
band caused  by  intoxication:  Raf- 
feHy  V,  Buchman,  46-195,  200. 

The  wife  cannot  recover  damages 
where  she  has  herself  contributed  to 
her  husband's  intoxication:  Engle- 
ken  r.  Hilger,  43-563;  Kearney  r. 
Fitzgerald,  43-580. 

In  an  action  by  plaintiff  suing  as 
wife,  the  injury  to  her  person  or  pro- 


perty being  proven,  the  fact  of  mar- 
riage is  not  essential,  and  she  may  re- 
cover without  proof  thereof :   Ibid. 

It  is  sutiicient  to  hold  a  defendant 
liable,  if  it  be  shown  that  liquor  sold 
by  him  contributed  to  the  intoxication 
complained  of:  Woolheather  v.  Eis- 
ley,  38-486. 

A  joint  action  will  not  lie  ajrainst 
seveml  defendants  having  independ- 
ent places  of  business,  where  the  in- 
juries are  successive  and  not  the  re- 
sult of  one  particular  intoxication. 
Section  2550  is  not  applicable  in  such 
cases:  La  France  v.  Krayer,  42-143. 
Where  a  joint  action  will  not  lie. 
each  party  is  liable  for  the  damages 
which  he  occasions,  and  a  settlement 
with  one  does  not  bar  an  action 
against  another:  Jeivettv.  Wanshura, 
43-574.  But  defendant  may  show 
that  plaintiff  has  brought  actions 
i«nd  obtained  judgments  against 
others  tor  causing  the  same  habitual 
intoxication,  not  bv  way  of  deiense 
or  mitigation  of  damages,  but  t) 
show  the  actual  extent  of  the  daniiige 
caused  by  defendants  own  act,  and 
that  he  was  not  responsible  for  the 
entire  damage  resulting  from  such 
intoxication:  Ibid.;  Ennis  v  Shiley, 
47-552;  Engleken  v.  Webber,  47- 
558;  and  it  is  error  to  instruct  the 
jury  that  if  they  cannot  separate 
the  damages  caused  by  others,  they 
may  render  verdict  against  defendant 
for  the  whole  damage:  Hug  gins  v. 
Kavanatjh,  52-368. 

If  the  damage  is  the  proxiniate  re- 
sult of  a  particular  intoxication,  ail 
f)arties  contributinsr  thereto  are  jo.nt- 
y  liable,  but  not  if  it  is  the  result  of 
a  besotted  condition:  Hitchner  v. 
Ehlers,  44-40. 

As  to  definition  of  intoxicating 
liquors,  see  §  1555  and  notes. 


Sec.  1558.     For  all  fines  and  costs  assessed,  or  judgments  ren- 
dered, of  any  kind,  against  any  person  for  any  violation   of  the 
erty^if^bio^for"  provisions  of  this  chapter,  tb  ?  personal  and  real  property,  except 


Damages  re- 
covered : 


Same,  'i  3.  the  homestead  as  now  provided  by  law,  of  such  person  as  well  as 

the  premises  and  property,  personal  or  real,  occupied  and  used 
for  that  purpose  with  the  consent  and  knowledge  of  the  owner 
thereof  or  bis  agent,  by  the  person  manufacturing  or  selling  in- 
toxicating liquors  contrary  to  the  provisions  of  this  chapter,  shall 
be  liable,  and  all  such  fines,  costs,  or  judgments,  shall  be  a 
lien  on  such  real  estate  until  paid  ;  and  where  any  person  is 
required  by  sections  fifteen  hundred  and  twenty-eight  and  fifteen 
hundred  and  twenty-nine  of  this  chapter  to  give  a  bond  with  sure- 
ties, the  principal  and  sureties  in  the  bond  mentioned  shall  be 
jointly  and  severally  liable  for  all  civil  damages,  costs,  and  judg- 
ments, that  may  be  adjudged  against  the  principal  in  any  civil 
ac.ion  authorized  to  be  brought  against  him  for  any  violation  of 
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the  provisions  of  this  chapter;  provided^  there  shall  be  exempt 
such  personal  eflfects  as  may  be  necessary  for  the  support  of  the 
family  of  defendant  for  six  months,  to  be  determined  by  the  town- 
ship trustees. 


The  right  to  make  the  judgment  a 
lien  upon  the  property  where  the 
business  is  carried  on,  rests  in  the  ex- 
ercise of  the  police  power,  and  not 
in  the  right  of  eminent  domain. 
Property  can  only  be  made  liable 
after  it  h  s  been  established  in  a 
competent  court  by  a  legal  jury  that 
it  was  used  for  the  illegal  purpose, 
with  the  knowledge  or  consent  of  the 
owner,  and  the  statute  does  not, 
therefore,  authorize  the  taking  of 
privat^^  property  without  a  trial: 
Polk  Co.  V.  Hierh,  37-361. 

That  under  this  section  a  party  is 
liable  to  a  pecuniary  forfeiture,  cfoes 
not  constitute  the  act  or  omission  so 
punished  a  crime.  The  section  is  not 
an^j?  po8t  facto  law,  nor  does  it  im- 
pair vested  rights:  Ibid. 

The  court  should  specifically  ascer- 
tain and  fix  the  property  upon  which 
the  lien  should  attach:  Engleken  f>, 
Webber,  47-55-S,  661. 

Damages  recovered  are  not  a  lien 
upon  the  premises  where  the  liquor 


was  sold  if  the  properly  of  a  third 
party,  unless  such  party  had  knowl- 
edge of  and  assented  to  the  unlawful 
selling:  Cobleigh  v,  McBi'ide,  4'^116. 

The  lien  of  the  judgment  upon  the 
premises  attaches  only  on  the  rendi- 
tion thereof,  and  is  subordinate  to 
that  of  a  mortgage  previously  ex- 
ecuted: Goodenough  v,  McCoid,  44- 
659. 

The  party  injured  may  bring  her 
action  against  the  seller  alone,  and 
by  subsequent  action  against  the 
own^r  enforce  the  judgment  pre- 
vicu^jly  obtained;  or  she  may  join 
the  seller  and  the  owner  of  the  build- 
ing in  the  same  action :  La  France  v. 
K'rayer,  42-143.  In  case  a  joint  ac- 
tion is  brought  against  both,  the  lien 
cannot  be  established  until  a  judg- 
ment for  damages  is  rendered,  and 
after  such  judgment  the  action  as  to 
the  establishment  of  the  lien  may  be 
ti  ansferred  to  the  equity  docket  and 
t)  ied  as  an  action  in  equity :  Loan  v. 
Hiney,  53-89. 


Sec.  1559.      If  any  one  purchasing  intoxicating  liquors  of  a  Penalty  for 
person  authorized  to  sell,  shall  make  to  such  person  any  false  state-  SS«me/f^ 
ment  regarding  the  use  to  which  such  hquor  is  intended  by  the  person  author- 
purchaser  to  be  applied,  such  person  so  obtaining  such  liquor  shall  nfj  i677^"* 
be  deemed  euilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  forfeit  and  pay  a  fine  of  ten  dollars,  together  with  costs  of 
prosecution,  or   shall   stand  committed  until  the  same    is  paid. 
For  the  second  offense  he  shall  pay  a  fine  of  twenty  dollars  and 
costs  of  prosecution,  and  be  imprisoned  in  the  county  jail  not  \ 
than  ten  nor  more  than  thirty  days. 


SALE   OF   LIQUORS    WITHIN   TWO    MILES   OF   CITY   LIMITS    OR   PLACE 

OF  ELECTION. 

[Seventeenth  General  Assembly,  Chapter  119.] 
Sec.  1.  It  is  hereby  made  unlawful  for  any  person  by  himself, 
his  agent  or  employe,  directly  or  indirectly  to  sell  to  any  person 
ale,  wine,  beer  or  other  malt  or  vinous  liquor  within  two  miles  of 
the  corporate  limits  of  an jr  municipal  corporation;  except  at  whole- 
sale for  the  purpose  of  shipment  to  places  outside  of  such  corpora- 
tion and  such  two  miles  limits,  except  as  hereinafter  provided;  and 
excepting  further,  that  when  said  two  miles  embrace  any  part  of 
another  municipal  corporation,  that  part  so  embraced  within  said 
other  corporation  shall  not  be  held  to  b?  affected  by  this  act,  but 
shall  remain  as  heretofore  exclusively  under  the  control  of  ihe 
corporation  within  which  it  is  situated. 

Sec.  2.     It  is  hereby  made  unlawful  for  any  person  by  himself, 
his  agent  or  employe,  directly  or  indirectly  to  sell  to  any  person, 


UnlawAil  to 
sell  ale.  wine, 
or  beer  within 
two  miles  of 
corporatei 
limits. 

Except  at 
wholesale 
for  shipment. 

And  when  two 
mile  limit  em- 
braces anotlicr 
corporalioii. 
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Unlawftil  to 
soil  on  election 
day  within  two 
miles  of  the 
polls. 


^Iny  sell  on 
prescription 
of  physician. 


Giving  wine, 
ule,  or  beer  in 
consideration 
i)f  purchase 
of  other  prop- 
erty. 

Penalty  for 
violating  the 
j)rovlsion8  of 
this  act. 


LlabiUty  of 
agent 


Number  of 
allegations 
in  information. 


Conviction 
uiJiy  be  held 
Id  beafor- 
leitnrc  of 
lease. 


and  upon  any  pretext  whatever  ale,  wine,  beer  or  other  malt  or 
vinous  liquors  upon  the  day  on  which  any  election  is  held  under 
the  laws  of  this  state,  within  two  miles  of  the  place  where  said 
election  is  held. 

Sec.  3.  The  foregoing  sections  shall  not  be  held  to  include  the 
sale,  by  any  person  holding  a  permit  therefor  under  the  laws  of 
this  state,  of  said  malt  or  vinous  liquors,  when  said  sale  is  made 
upon  the  prescription  therefor  of  a  practicing  physician.  The 
provisions  of  this  section  shall  be  a  matter  of  defense  in  any 
prosecution  under  this  act. 

Sec.  4.  The  giving  to  any  person  of  ale,  wine,  beer,  or  other 
malt  or  vinous  liquor,  in  consideration  of  the  purchase  of  any 
other  property  shall  be  construed  and  held  to  be  a  sale  thereof 
within  the  meaning  of  this  act,  and  courts  imd  jurors  shall  con- 
strue this  act  so  as  to  prevent  evasion. 

Sec.  5.  Any  person  violating  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  pay,  on  his  first  con- 
viction for  said  ofi'ense,  a  fine  of  twenty  dollars,  and  costs  of  pros- 
ecution, and  shall  stand  committed  five  da3rs,  unless  the  same  be 
sooner  paid;  on  the  second  conviction  for  said  offense,  he  shall  pay 
a  fine  of  fifty  dollars  and  the  costs  of  prosecution,  and  shall  stand 
committed  fifteen  days,  unless  the  same  be  sooner  paid;  and  on 
the  third  and  every  subsequent  conviction  for  said  offense,  he  shall 
be  punished  by  a  fine  of  one  hundred  dollars,  and  shall  pay  the 
costs  of  prosecution,  and  shall  stand  committed  for  thirty  days,  if 
the  same  be  not  sooner  paid,  or  by  imprisonment  in  the  county 
jail  for  thirty  days. 

Sec.  6.  Any  employe  or  agent  of  whatsoever  kind,  engaged  or 
employed  in  selling,  in  violation  of  this  act,  shall  be  charged  and 
convicted  in  the  same  manner  as  a  principal  may  be,  and  shall  be 
subject  to  the  penalties  and  punishment  in  this  act  provided  for 
such  principal. 

Se(\  7.  Informations  for  violations  under  this  act  may  allege 
any  number  of  violations  of  its  provisions  by  the  same  party,  but 
the  various  allegations  must  be  contained  in  separate  counts,  and 
the  person  so  charged  may  be  convicted  and  punished  for  each 
of  the  violations  so  allegea  as  on  separate  informations;  hut  a 
separate  judgment  must  be  entered  on  each  count  on  which  a 
verdict  of  guilty  is  rendered.  The  second  and  third  convictions 
mentioned  in  this  act  shall  be  construed  to  mean  convictions  on 
separate  informations.  If  the  information  does  not  otherwise 
indicate,  it  shall  be  held  to  be  for  a  first  offense. 

Sec.  8.  A  conviction  for  a  violation  of  the  provisions  of  this 
act,  shall,  at  the  option  of  the  landlord  or  his  agent,  be  held  to  be 
a  forfeiture  of  any  lease  of  the  real  estate  in  or  upon  which  such 
sale  in  violation  thereof  is  made,  and  such  landlord  or  his  agent 
shall  have  the  right  at  any  time  within  thirty  days  from  such 
conviction  to  institute  a  suit  of  forcible  entry  and  detainer  for 
the  possession  of  said  real  estate,  and  shall  recover  possessioti  of 
such  leased  premises  upon  proof  of  the  conviction  of  the  tenant^ 
his  agent,  servant,  clerk,  or  any  one  claiming  under  him,  of  a 
violation  of  the  provisions  of  this  act,  committed  in  or  upon  said 
leased  premises. 
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Sec.  0.  The  power  and  jurisdiction  of  every  municipal  corpo-  Jurisdiction 
ration,  whether  acting  under  general  or  special  charter,  to  regu-  ^^r^uLn!* 
late,  prohibit  or  license  the  sale  of  ale,  wine  and  beer,  and  of  the 
courts  and  officers  thereof  to  enforce  said  regulations,  is  hereby 
extended  two  miles  beyond  the  corporate  limits  of  said  corpo- 
ration ;  provided^  that  this  section  shall  not  be  held  to  authorize 
said  corporotion  to  license  any  malt  or  vinous  liquors,  other  than 
those  malt  or  vinous  liquors  which  said  corporation,  at  this  date,  is 
authorized  to  license. 

This  act  held  not  to  bo  in  conflict 
with  Const.,  art.  1,  §  6,  as  not  being  of 
unilorra  operation,  nor  with  Ck)n8t., 
art.  8,  §  29,  as  embracing  more  than 

[Eighteenth  General  Assembly,  Chapter  82.) 
Sec.  1.  It  shall  be  unlawful  for  any  person  to  furnish,  or  give, 
or  oflfer  to  give,  any  intoxicating  liquors  includino^  ale,  wine  and 
beer,  to  voters  at  or  within  one  mile  of  the  polls  during  the  day 
upon  which  any  election  is  held  in  this  state,  prior  to  the  closing 
of  the  polls. 

Sec.  2.  Any  person  violating  the  provisions  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollars  nor 
less  than  five  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  thirty  days,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court,  and  in  case  of  fine  he  shall  stand  com- 
mitted until  the  same  be  paid. 


one  subject:  The  State  v.  Shroeder, 
51-ly7;  Town  of  Centerville  v,  MU- 
ler,  51-712. 


CHAPTER  7. 


OP  PIRB   COMPANIES. 


Section  1560.     Any  person  who  is  an  active  member  of  any  fire  Membere  ex- 
engine,  hook  and  ladder,  hose,  or    any  other  company,  for  the  ^fH^^^^^y^x 
extinguishment  of  fire,  or  the  protection  of  property  at  fires  under  and  working 
the  control  of  the  corporate  authorities  of  any  city  or  incorporated  rI^/h^^ 
town,  shall,  during  the  time  he  shall  continue  an  active  member  ^3  G.  A.  ch.  18. 
of  such  company,  be  exempted  from  the  performance  of  any  mill- 
tary  duty,  and  from  the  performance  of  labor  on  the  highways  on 
account  of  poll-tax,  and  from  serving  as  t  juror;  and  any  person 
who  shall  have  been  an  active  member  of  such  company  m  any 
city  or  town  as  aforesaid,  and  shall  have  faithfully  discharged  his 
duties  as  such  for  the  term  of  ten  years,  shall  be  forever  thereaf- 
ter exempted  from  the  performance  of  military  duty  in  the  time 
of  peace,  from  serving  as  a  juror,  and  from  the  performance  of 
labor  on  the  highways. 

Sec.  1501.     Any  person  who  has  served  in  any  company  for  game, 
the  term  of  ten  years,  as  provided  in  the  preceding  section,  shall  R-  i  i^w 
be  entitled  to  receive  from  the  foreman  of  the  company  of  which 
he  shall  have  been  a  member,  a  certificate  to  that  effect,  and  on 
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the  presentation  of  such  certificate  to  the  clerk  or  recorder  of  the 
proper  city  or  town,  such  clerk  or  recorder  shall  file  the  same  in 
his  office,   and  give   his  certificate,  under  the  corporate  seal,  to 
the  person  entitled  thereto,  setting  forth  the  name  of  the  company 
of  which  such  person  shall  have  been  a  member,  and  the   dura- 
tion of  such  membership ;  and  such  certificate  shall  be  received 
in  all  courts  and  places  as  evidence  that  the  person  legally  hold- 
ing the  same  is  entitled  to  the  exemption  hereinbefore  mentioned. 
Sec.  1562.     To  entitle  any  person  to  exemption  from  labor  on 
?3  of  A.  ch.  18,  *^®  highway  before  the  expiration  of  the  aforesaid  term  of  ten 
V^  years,  he  shall,  on  or  before  the  first  day  of  April  of  each  year, 

file  with  the  clerk  or  recorder  of  the  proper  city  or  town,  a  certi- 
ficate signed  by  the  foreman  of  the  company  of  which  said  person 
is  a  member,  that  the  person  holding  said  certificate  is  an  active 
member  of  said  fire  company,  and  thereupon  the  clerk  or  recorder 
shall  enter  said  exemption  upon  the  street  tax  list  for  that 
year. 

Sec.  1563.  Any  person  who  shall  either  by  misrepresentation 
Misrepresenta-  or  by  the  use  of  a  false  certificate,  or  the  certificate  of  any  other 
K.'g  i^!^  ®  '  person,  endeavor  to  avail  himself  of  the  benefits  of  this  chapter, 
upon  conviction  thereof  before  any  mayor,  recorder,  or  magistrate 
of  any  incorporated  city  or  town,  or  before  any  district  court, 
shall  be  sentenced  to  imprisonment  in  the  county  jail  for  a  period 
of  not  more  than  six  months,  or  less  than  one  month,  and  to  pay 
a  fine  of  not  less  than  ten  dollars,  or  more  than  one  hundred 
dollars. 

Sec.  1564.     Any  person  or  persons  who  shall  wilfully  destroy 

Destruction  of  or  injure  any  engines,  hose  carriage,  hose,  hook  and  ladder  car- 

mmSiied*'"*    riage,  or  anything  whatever,  used  for  the  extinguishment  of  fires, 

R.  gi766.  belonging   to  any    fire    company,  on  conviction  thereof  shall  be 

sentenced  to  imprisonment  in  the  penitentiary  for  a  period  of  not 

less  than  one  year,  nor  more  than  three  years. 

Sec.  1565.  It  shall  not  be  lawful  for  any  person  to  remove  any 
Removal  of  fire  engine  or  other  apparatus  for  the  extinguishment  of  fire,  from 
pun?shedL  the  house  or  other  place  where  the  same  shall  be  kept  or  deposi- 
R.  gi767.  ted,  except  in  time  of  fire  or  alarm  of  fire,  unless  properly  author- 

ized so  to  do  by  the  president  and  director,  or  foreman,  of  the 
company  to  whom  the  same  shall  belong,  or  their  duly  authorized 
agent;  and  any  person  oflending  against  the  provisions  of  this 
section  shall  forfeit  and  pay  a  sum  not  less  than  five  dollars,  nor 
more  than  twenty  dollars,  to  be  sued  for  and  recovered  in  the 
name  of  the  state,  for  the  use  of  the  school  fund,  before  any  mayor, 
recorder,  or  magistrate  of  the  city  or  town  wherein  the  offense  has 
been  committed. 

Sec.  1566.     It  shall  not  be  lawful  for  any  person  or  persons  to 

False  alarm  of  ^ause  false  alarm  of  fire,  either  by  setting  fire  to  any  combustible 

fire  punished,    material,  or  by  giving  an  alarm  of  fire  without  cause,  and  any 

•^^'*^'  person  offending  against  the  provisions  of  this  section  shall  be 

fined  a  sum  of  not  less  than  five  dollars  or  more  than   twenty 

dollars,  to  be  sued  for  and  recovered  as  specified  in  the  foregoing 

sections. 
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CHAPTER  8. 

OP   THB   INSPECTION   OP   COAL  MINKS. 

[This  chapter,8ec'8  1567  to  1569,  wae  repealed  by  15th  G.  A.,  ch.  31,  which 
in  return  was  repealed  by  the  following:! 

[Eighteenth  General  Assembly,  Chapter  202.] 

Section  1.  There  shell  be  appointed  by  the  governor,  with  the  Mine  inspeo- 
advice  and  consent  of  the  senate,  one  state  mine  inspector,  who  by  goverudr.'^ 
shall  hold  his  office  for  two  years;  subject,  however,  to  be  removed 
by  the  governor  for  neglect  of  duty,  or  malfeasance  in  office.  Said 
inspector  shall  have  a  theoretical  and  practical  knowledge  of  the 
different  systems  of  working  and  ventilating  coal  mines,  and  of  the 
nature  and  properties  of  the  noxious  and  poisonous  gases  of  mines 
and  of  mining  engineering.  And  said  inspector,  before  entering 
upon  the  discharge  of  his  duties,  shall  take  an  oath,  or  affirmation, 
to  discharge  the  same  faithfully  and  impartially,  which  oath  or 
affirmation  shall  be  indorsed  upon  his  commission,  and  his  commis- 
sion, so  indorsed,  shall  be  forthwith  recorded  in  the  office  of  the 
secretary  of  state;  and  such  inspector  shall  give  bond  in  the  sum 
of  two  thousand  dollars,  with  sureties  to  the  approval  of  the  gov- 
ernor, conditioned  lor  the  faithful  discharge  of  his  duty. 

Sec.  2.  Said  inspector  shall  give  his  whole  time  and  attention  Dutiea:  shall 
to  the  duties  of  his  office,  and  shall  examine  all  the  mines  in  this  mi^"** 
state  as  often  as  his  duties  will  permit,  to  see  that  the  provisions 
of  this  act  are  obeyed;  and  it  snail  be  lawful  for  such  inspector  to 
enter,  inspect  and  examine  any  mine  in  this  state,  and  the  works 
and  machinery  belonging  thereto,  at  all  reasonable  times,  by  night 
or  by  day,  but  so  as  not  to  unnecessarily  obstruct  or  impede  the 
working  of  the  mines;  and  to  make  inquiry  and  examination  into 
the  state  and  condition  of  the  mine,  as  to  ventilation  and  general 
security,  as  required  by  the  provisions  of  this  act.  And  the 
owners  and  agents  of  such  mines  are  hereby  required  to  furnish 
the  means  necessary  for  such  duty  and  inspection,  of  which  in- 
spection the  inspector  shall  make  a  record,  noting  the  time  and  all 
the  material  circumstances.  And  it  shall  be  the  duty  of  the  per- 
son having  charge  of  any  mine,  whenever  loss  of  life  shall  occur 
by  accident  connected  with  the  working  of  such  mine,  or  by  Notice  of  acoi- 
explosion,  to  give  notice  forthwith,  by  mail  or  otherwise,  to  the  ^^^^'  *"^"**'- 
inspector  of  mines,  and  to  the  coroner  of  the  county  in  which  such 
mine  is  situated;  and  the  coroner  shall  hold  an  inquest  on  the 
body  of  the  person  or  persons  whose  death  has  been  caused,  and 
inquire  carefully  into  the  cause  thereof,  and  shall  return  a  copy  of 
the  verdict,  and  all  the  testimony,  to  said  inspector.  No  persons 
having  a  personal  interest  in,  or  employed  in  the  management  of, 
or  employed  in  the  mine  where  a  fatal  accident  occurs,  shall  be 
qualified  to  serve  on  the  jury  impaneled  on  the  inquest. 

Sec.  3.     Said   inspector,  while  in   office,  shall  not  act  as  an  inspector  not 

agent,  or  as  a  manageir,  or  mining  engineer,  or  be  interested  in  ^^*?^^'^'  .^ 
i.'  •  1  u        u   11  11  I     r         xi       /»     ^  cBted :  to  report 

operating  any  mme;  andhe^  shall  annually,  on  or  before  the  first 

day  of  January,  make  report  to  the  governor  of  his  proceedings, 

and  the  condition  and  operations  of  the  mines  in  this  state,  enume- 
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Map  of  mine. 


rating  all  accidents  in  or  about  the  same,  and  giving  all  such 
information  as  he  may  think  useful  and  proper,  and  makins^  such 
suggestions  as  he  may  deem  important  as  to  further  legislation  on 
the  subject  of  mining. 

Sec.  4.  Said  inspector  shall  receive  a  salary  of  one  thousand 
Salary:  office  five  hundred  dollars  per  annum,  to  be  paid  in  quarterly  instal- 
ments, and  he  shall  have  and  keep  an  office  in  the  state  house  at 
Des  Moines,  in  which  shall  be  kept  all  records  and  correspondence, 
papers  and  apparatus,  and  property  pertaining  to  his  duties  be- 
longing to  the  state,  and  which  shall  be  handed  over  to  his  suc- 
cessor in  office. 

Sec.  6.  Any  vacancy  occurring  when  the  senate  is  not  in  ses- 
Vacancy.  sion,  either  by  death  or  resignation,  removal  by  the  governor  or 

otherwise,  shall  be  filled  by  appointment  by  the  governor,  which 
appointment  shall  be  good  until  the  close  of  the  next  session  of 
the  senate,  unless  the  vacancy  is  sooner  filled,  as  in  the  first  sec- 
tion provided. 

Sec.  6.  There  shall  be  provided  for  said  inspector  all  instru- 
ments necessary  for  the  disch:^rge  of  his  duties  under  this  act, 
which  shall  be  paid  for  by  the  state  on  the  certificate  of  the  in- 
spector, and  shall  be  the  property  of  the  state. 

Sec.  7.  The  owner  or  agent  of  every  coal  mine  shall  make,  or 
cause  to  be  made,  an  accurate  map  or  plan  of  the  working  of  such 
mine,  on  a  scale  of  not  less  than  one  ^hundred  feet  to  the  inch, 
showing  the  area  mined  or  excavated.  Said  map  or  plan  shall  be 
kept  at  the  office  of  such  mine.  The  owner  or  agent  shall,  on  or 
before  the  first  day  of  September,  1880,  and  annually  thereafter, 
cause  to  be  made  a  statement  and  plan  of  the  progress  of  the 
workings  of  such  mine  up  to  said  date,  which  statement  and  ])lan 
shall  be  marked  on  the  map  or  plan  herein  required  to  be  made. 
In  case  of  refusal  on  the  part  of  said  owner  or  agent,  for  two 
months  after  the  time  designated,  to  make  the  map  or  plan,  or  the 
addition  thereto,  the  inspector  is  authorized  to  cause  an  accurate 
map  or  plan  of  the  whole  of  said  mine  to  be  made  at  the  expense 
of  the  owner  thereof,  the  cost  of  which  shall  be  recoverable  against 
the  owner  in  the  name  of  the  person  or  persons  making  said  map 
or  plan. 

Sec.  8.  After  six  months  from  the  passage  of  this  act  it  shall 
not  be  lawful  for  the  owner  or  agent  of  any  coal  mine  operated  by 
shaft  or  slope  to  employ  more  than  fifteen  persons  at  one  time  to 
work  therein,  or  permit  more  than  fifteen  persons  at  one  time  to 
work  in  such  mine  unless  there  are  to  every  seam  of  coal  worked 
in  9uch  mine  two  separa  e  outlets,  separated  by  natural  strata  of 
not  less  than  fifty  feet  in  breadth,  by  which  shafts  or  outlets  dis- 
tinct means  of  egress  must  always  be  available  to  afford  easy 
escape  from  such  mine  in  case  of  explosion,  cavings  or  falling  in 
of  either  shaft.  But  in  case  of  mines  operated  as  in  this  section 
first  provided,  if  in  the  judgment  of  the  inspector  an  additional 
shaft  is  deemed  necessary,  then  the  same  shall  be  provided,  sub- 
ject, however,  to  the  decision  of  the  circuit  court  of  the  county  in 
which  the  mine  is  situated. 

Sec.  9.     All  mines  hereafter  opened  shall  be  allowed  one  year 

Same.  ^o  make  outlets,  as  provided  in  section  eight,  when  such  mine  is 

under  two  hundred  feet  in  depth,  and  two  years  when  such  mine 

is  over  two  hundred  feet.     But  not  more  than  twenty  men  shall 


Outlets  to 

mines. 
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be  employed  in  such  mines  at  one  time  until  the  provisions  of 
section  eight  are  complied  with,  and  after  the  expiration  of  the 
periods  above  mentioned,  should  said  mines  not  have  the  outlets 
aforesaid,  they  must  reduce  their  number  to  fifteen  persons. 

Sec.  10.  It  shall  be  the  duty  of  said  inspector  to  see  that  all  VentUation. 
coal  mines  are  well  and  properly  ventilated,  and  that  such  quanti- 
ties of  air  are  supplied  to  the  miners  at  their  several  places  of 
working  in  each  mine  as  is  requisite  for  their  health  and  safety. 
The  ventilation  required  by  this  section  may  be  produced  by  any 
suitable  appliances,  but  in  case  a  fumaco  is  used  for  ventilating 
purposes,  it  shall  be  built  in  such  a  manner  as  to  prevent  the  com- 
munication of  fire  to  any  part  of  the  works,  by  lining  the  up-cast 
with  incombustible  material  for  a  sufficient  distance  up  from  said 
furnace. 

Sec.  11.     The  owner  or  agent  of  every  coal  mine,  operated  by  Appliances  in 
shaft  pr  slope,  in  all  cases  where  the  human  voice  cannot  be  dis-  w "J^ft^J*^*^ 
tinctly  heard,  shall  forthwith  provide  and  maintain  a  metal  tube,  slope, 
or  other  suitable  means  for  communicating,  from  the  top  to  the 
bottom  of  said  shalt  or  s!ope,  suitably,  calculated  for  the  free  pass- 
age of  sound  therein,  so  that  conversation  may  be  held  between 
persons  at  the  bottom  and  top  of  the  shaft  or  slope;  and  there 
shall  be  provided  a  sufficient  cover  overhead  on  all  carriages  used 
for  lowering  and  hoisting  persons,  and  on  the  top  of  every  shaft 
an  approved  safety-gate;  and  also  an  approved  safety  spring  on 
the  top  of  every  slope;  and  an  adequate  brake  shall  be  attached 
to  every  drum  or  machine  used  foi*  lowering  or  raising  persons  in 
all  shafts  or  slopes,  and  a  trail  shall  be  attached  to  every  car  used 
on  a  slope;  all  of  said  appliances  to  be  subject  to  the  approval  of 
the  inspector. 

Sec.  12.     No  owner  or  agent  of  any  coal  mine,  operated  by  Engineer: 
shaft  or  slope,  shall  knowingly  place  in  charge  of  any  engine  used  SJJ^ln  Vuo^'*^'^ 
for  lowering  into  or  hoisting  out  of  such    mine  persons  employed  cage, 
therein,  any  but  experienced,  competent  and  sober  engineers;  and, 
no  engineer  in  charge  of  such  engmc  shall  allow  any  person,  ex- 
cept such  as  may  be  deputed  for  that  purpose   by  the  owner  or 
agent,  to  interfere  with  it,  or  any  part  of  the  machinery;  and  no 
person  shall  interfere  or  in  any  way  intimidate  the  engineer  in  the 
discharge  of  his  duties.     And  the  maximum  number  of  persons  to 
ascend  out  of  or  descend  into  any  coal  mine  on  one  cage  shall  be 
determined  by  the  inspector,  but  in  no  case  shall  such  number  ex- 
ceed ten;  and  no  person  shall  ride  upon   or  against  any  loaded 
cage  or  car  in  any  shaft  or  slope. 

Sec.  13.     No  boy  under  twelve  years  of  age  shall  be  allowed  Boys. 
to  work  in  any  mine;  and  it  shall  be  the  duty  of  the  agent  of  such 
mine  to  see  that  the  provision  of  this  section  is  not  violated. 

Sec.  14.     In  case  any  coal  mine  does  not  in  its  appliances  for  Action  to  en- 
the  safety  of  the  persons  working  therein,  conform  to  the  provis-  J^cl  w^tS^pro- 
ions  of  this  act,  or  the  owner  or  agent  disregards  the  requirements  viaionofact. 
of  this  act,  for  twenty  days  after  being  notified  by  the  inspector, 
any  court  of  competent  jurisdiction,  in  session  or  vacation,  may, 
on  application  of  the  inspector,  by  civil  action,  in  the  name  of  the 
state,  enjoin  or  restrain  the  said  owner  or  agent  from  working  or 
operating  such  mine  with  r.iore  than  ten  miners  at  once,  until  it 
is  made  to  conform  to  the  provisions  of  this  act,  and  such  remedy 
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shall  be  cumulative,  and  shall  not  take  the  place  of  or  affect  any 
other  proceedings  against  such  owner  or  agent  authorized  by  law 
for  the  matter  complained  of  in  such  action. 

Sec.  15.  Any  miner,  workman,  or  other  person,  who  shall  know- 
JJ^^i|>^ity  <br  ingly  injure,  or  interfere  with  any  air  course,  or  brattice,  or  obstruct 
or  neglect  of  or  throw  Open  doors,  or  disturb  any  part  of  the  machinery,  or  diso- 
rainers.  \yQy  j^jjy  order  given  in  carrying  out  the  provisions  of  this  act,  or 

ride  upon  a  loaded  car  or  wagon  in  a  shaft  or  slope,  or  do  any  act 
whereby  the  lives  and  health  of  the  persons,  or  the  security  of  the 
mines  and  machinery  are  endangered  ;  or  if  any  miner,  or  per- 
son employed  in  any  mine  governed  by  the  provisions  of  this 
act,  shall  neglect  or  refuse  to  securely  prop  or  support  the  roof 
and  entries  under  his  control,  or  neglect  or  refuse  to  obey  any 
order  given  by  the  superintendent  in  relation  to  the  security  of 
the  mine  in  the  part  of  the  mine  under  his  charge  or  control, 
every  such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  imprisonment  in  the  county  jail  not 
exceeding  thirty  days. 

Sec.  16.  Whenever  written  charges  or  [of]  gross  neglect  of  duty, 
char^againsi  or  malfeasance  in  office  against  any  inspector,  shall  be  made  and 
filed  with  the  governor,  signed  by  not  less  that  fifteen  miners,  or 
one  or  more  operators  of  mines,  together  with  a  bond  in  the  sum 
of  five  hundred  dollars,  payable  to  the  state,  and  signed  by  two 
or  more  responsible  freeholders,  and  conditioned  for  the  payment 
of  all  costs  and  expenses  arising  from  the  investigation  of  such 
charges,  it  shall  be  the  duty  of  the  governor  to  convene  a  board 
of  examiners,  to  consist  of  two  practical  miners,  one  mining  engi- 
neer and  two  operators,  at  such  time  and  place  as  he  may  deem 
best,  giving  ten  days'  notice  to  the  inspector  against  whom  the 
charges  may  be  made,  and  also  to  the  person  whose  name  appears 
first  in  the  charges;  and  said  board,  when  so  convened,  and  hav- 
ing first  been  duly  sworn  or  affirmed  truly  to  try  and  decide  the 
charges  made,  shall  summon  any  witness  desired  by  either  party, 
and  examine  them  on  oath  or  affirmation,  which  may  be  adminis- 
tered by  any  member  of  the  board,  and  depositions  may  be  read 
on  «*uch  examination,  as  in  other  cases.  And  the  board  shall  ex- 
amme  fully  into  the  truth  of  such  charges,  and  report  the  result 
of  their  investigations  to  the  governor;  and  if  their  report  shows 
that  said  inspector  has  grossly  neglected  his  duties,  or  is  incom- 
petent, or  has  been  guilty  of  mnlfeasance  in  office,  it  shall  be  the 
Removil.  duty  of  the  governor  forthwith  to  remove  such   inspector,  and 

appoint  a  successor;  and  said  board  shall  award  the  cost  and  ex- 
penses of  such  investigation  against  the  inspector,  or  the  person 
signing  said  bond. 

Sec.  17.     In  all  coal  mines  in  this  state,  the  miners  employed 

accesTtosoaes^  and  working  therein  shall,  at  all  proper  times,  have  right  of  access 

inspect  '  and  examijiation  of  all  scales,  machinery  or  apparatus  used  in  or 

accounta,  &c.     ahout  said  mine,  to  determine  the  quantity  of  coal  mined,  for  the 

purpose  of  testing  the  accuracy  and  correctness  of  all  such  scales, 

machinery,  or  apparatus,  and  such  miners  may  designate  or  appoint 

a  competent  person  to  act  for  them,  who  shall,  at  all  proper  times, 

have  full  right  of  access  and  examination  of  such  scales,  machinery 

or  apparatus,  and  seeing  all  weights  and  measures  of  coal  mined, 
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and  the  accounts  kept  of  the  same;  prornded^  not  more  than  one 
person  on  behalf  of  the  miners  collectively  shall  have  such  right 
of  access,  examination  and  inspection  of  scales,  weights,  measures 
and  accounts  at  the  same  time,  and  that  such  person  shall  make 
no  unnecessary  interference  with  the  use  of  such  scales,  machinery, 
or  apparatus. 

Sec.  18.      The   owner,  agent,  or  operator   of  any  coal   mine  ximbcrfor 
shall    keep  a    suflficient   supply    of   timber,  where    required   to  p^p*- 
be  used  as  props,  so  that  the   workmen  may,  at  all   times,  be 
able  to  properly  secure  the  workings  from  caving  in ;  and  it  shall 
be  the  duty  of  the  owner,  agent,  or  operator  to  send  down  all  such 
props  when  required. 

Sec.  19.  The  provisions  of  this  act  shall  not  apply  to,  or  aflfect,  Mines  employ- 
any  coal  mines  in  which  not  more  than  fifteen  persons  are  em-  fi^ccn*peraons. 
ployed  at  the  same  time;  provided^  that  upon  the  application  of 
the  proprietors  of,  or  miners  in,  any  such  mine,t[ie  inspector  shall 
make,  or  cause  to  be  made,  an  inspectioft  of  such  mine,  and  direct 
and  enforce  any  regulations  in  accordance  with  the  provisions  of 
this  act  that  he  may  deem  necessary  for  the  safety  or  the  health 
and  lives  of  the  miners. 

Sec.  20.     Chapter   31,   acts  of  the  fifteenth  general  assembly.  Repealing 
is  hereby  repealed.  €iB,\xa^ 

REGULATION   OF   SALE   OP   COAL   OIL. 

[Seventeenth  General  Assembly,  Chapter  172.] 

Section  1.  The  mayor  and  council  of  any  city  or  incorporated  Sii\'eis  mny 
town,  or  the  township  trustees  in  townships  wherein  no  city  or  app<>J>»i  *»- 
incorporated  town  is  situated,  may,  and  upon  the  petition  of  any 
five  inhabitants  thereof,  shall  annually  appoint  one  or  more  suit- 
able persons,  not  interested  in  the  sale  or  manufacture  of  coal  oil, 
kerosene,  or  the  product  of  petroleum,  to  be  inspectors  thereof  in 
said  cities,  towns,  or  townships,  and  fix  their  compensation,  which 
shall  not  exceed  five  cents  per  package,  to  be  paid  by  the  party 
requiring  their  services,  and  who,  before  entering  upon  the  duties 
of  such  office,  shall  take  and  subscribe  an  oath,  and  shall  also 
execute  a  bond  to  the  state  of  Iowa,  in  such  sum  and  with  such 
sureties,  as  shall  be  approved  by  said  council  or  township  trustees, 
and  conditioned  for  the  faithful  performance  of  hU  [their]  duties; 
and  any  person  aggrieved  by  the  misconduct  or  neglect  of  such 
inspector,  may  maintain  suit  thereon  for  his  own  use,  for  all 
damages  sustained. 

Sec.  2.  Upon  the  application  of  any  person,  purchaser,  manu-  Procecdinc* 
facturer,  refiner  or  producer  of,  or  any  dealer  in  such  oils  or  fluids,  ^^^^^  '^ 
said  inspector  shall  test  the  same,  with  reasonable  dispatch,  by 
applying  the  proper  fire-test  thereto  in  quantities  not  less  than 
one  pint,  as  indicated  and  determined  by  some  accurate  instru- 
ment and  apparatus,  approved  and  used  for  testing  the  quality  of 
such  illuminating  oils  or  fluids,  which  instrument  or  apparatus  the 
inspector  shall  provide  at  his  own  expense  and  cost.  If  the  oils 
or  fluids  so  tested  will  not  ignite  or  explode  at  a  temperature  loss 
than  one  hundred  and  fifty  degrees,  Fahrenheit,  to  be  ascertained 
as  aforesaid,  said  inspector  shall  mark,  plainly  and  indelibly,  over 
his  official  signature,  with  the  date  thereof,  on  each  cask,  barrel. 
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[Title  XI. 


Penalty  for 
falsely  brand- 
iiig  casks, &c 


tank  or  package  so  tested,  "  approved,  fire-test  being  150  degrees" 
or  more,  as  the  same  may  prove;  but  if  such  oils  or  fluids  will 
ignite  or  explode  at  a  temperature  less  than  one  hundred  and  fifty 
degrees  Fahrenheit,  then  tne  inspector  shall  so  mark  on  each  cask, 
barrel,  tank  or  package  so  tested,  '^condemned  for  illuminating 

purposes,  fire-test  being degrees,"  as  the  same  may  prove  less 

than  one  hundred  and  fifty  degrees  Fahrenheit.  Said  inspector 
shall  keep  a  record  of  all  inspections  made,  and  enter  the  same 
within  twenty-four  hours  thereafter  in  a  book  kept  for  that  pur- 


pose, 


Penalty  for 
fiellin«  oil  not 
liispccted. 


which  shall  be  at  all  times  accessible  for  examination  bv  any 


person;  and  upon  the  termination  of  his  office,  said  inspector  shall 
turn  the  same  over  to  the  clerk  or  recorder  of  said  city,  incorpo- 
rated town  or  township. 

Sec.  3.  Any  inspector  who  shall  falsely  brand  or  mark  any 
cask,  barrel,  tank  or  package,  or  be  guilty  of  any  fraud,  deceit, 
misconduct  or  culpable  negligence  in  the  discharge  of  any  of  his 
official  duties,  or  who  shall  either  directly  or  indirectly  deal  in  any 
such  oils  or  fluids,  while  holding  the  office  of  inspector,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  tnereof,  shall  bo 
punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  imprison- 
ment not  exceeding  thirty  days,  and  shall  be  liable  to  the  part>' 
injured  for  all  damages  occasioned  thereby. 

Sec.  4.  Any  manufacturer  or  refiner  of,  or  any  dealer  in  any 
such  oils  or  fluids,  the  product  of  petroleum,  who  shall  sell 
or  offer  the  same  for  sale,  to  any  person,  for  illuminating  pur- 
poses, without  the  same  shall  have  been  so  inspected,  or  shall  sell 
or  offer  for  sale  any  such  oils  or  fluids,  as  aforesaid,  which  is  be- 
low the  test  of  one  hundred  and  fifty  degrees  Fahrenheit,  as  pro- 
vided in  section  two  of  this  act,  or  who  shall  use  any  cask,  bar- 
rel, tank  or  package,  with  the  inspector's  brand  or  mark  thereon, 
the  oil  or  fluid  therein  contained  not  having  been  so  inspected, 
or  who  shall  counterfeit  any  such  inspector's  brand  or  mark,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  liable  to  the  same  penalties  provided  in,  and  subject  to, 
the  same  liabilities  as  set  forth  in  section  three  of  this  act. 


Business  only 
to  be  carried 
(.n  by  regis- 
tered pharma- 
cists. 


Same. 


Penalty. 


REGULATION    OF  THE  PRACTICE   OF   PHARMACY,  AND   THE   SALE  OF 
MEDICINES  AND  POISONS. 

•  [Eijsrhteenth  General  Assembly,  Chapter  75.] 
Section  1.  From  and  after  the  passage  of  this  act  it  shall  be 
unlawful  for  .  any  person,  not  a  registered  pharmacist  within  the 
meaning  of  this  act,  to  conduct  any  pharmacy,  drug  store,  apothe- 
cary shop  or  store  for  the  purpose  of  retailing,  compounding  or 
dispensing  medicines  or  poisons  for  medical  use,  except  as  herein- 
after provided. 

Sec.  2.  It  shall  be  unlawful  for  the  proprietor  of  any  store  or 
pharmacy  to  allow  any  person  except  a  registered  pharmacist  to 
compound  or  dispense  the  prescriptions  of  physicians,  or  to  retail 
or  dispense  poisons  for  medical  use,  except  as  an  aid  to  and  under 
the  supervision  of,  a  registered  pharmacist.  Any  person  violating 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  liable  to  a  fine  of  not 
less  than  twenty-five  dollars,  nor  more  than  one  hundred  dollars, 
for  each  and  every  such  oftens^ 
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Sec.  3.     The  governor,  with  the  advice  of  the  executive  coun-  Commissioners 
cil,  shall  appoint  three  persons  from  amone  the  most  competent  appSnSiSnL 
pharmacists  of  the  state,  all  of  whom  shall  have  been  residents  of 
the  state  for  five  years,  and  of  at  least  five  years'  practical  experi- 
ence in  their  profession,  who  shall  be  known  and  styled  as  com- 
missioners of  pharmacy  for  the  state  of  Iowa;  one  of  whom  shall 
hold  his  office  for  one  year,  one  for  two  years,  and  the  other  for 
three  years,  and  each  until  his  successor  shall  be  appointed  and 
qualified;  and  each  year  thereafter  another  commissioner  shall  be 
so  appointed  for  three  years,  and  until  a  successor  be  appointed 
and  qualified.     If  a  vacancy  occur  in  said  commission,  another  Vacancy, 
shall  be  appointed,  as  aforesaid,  to  fill  the  unexpired  term  thereof. 
Said  commissioners  shall  have  power  t©  make  by-laws  and  all  nec- 
essary regulations  for  the  proper  fulfillment  of  their  duties  under 
this  act,  without  expense  to  the  state. 

Sec.  4.  The  commissioners  of  pharmacy  shall  register  in  a  Registry  of  cer- 
suitable  book,  a  duplicate  of  which  is  to  be  kept  in  the  secretary  ^^^^*^  iasued. 
of  state's  office,  the  names  and  places  of  residence  of  all  persons 
to  whom  they  issue  certificates,  and  the  dates  thereof.  It  shall  be 
the  duty  of  said  commissioners  of  pharmacy  to  register,  without 
examination,  as  registered  pharmacists,  all  pharmacists  and  drug- 
gists who  are  engaged  in  business  in  the  state  of  Iowa,  at  the 
passage  of  this  act,  as  owners  or  principals  of  stores  or  pharmacies 
for  selling  at  retail,  compounding  or  dispensing  drugs,  medicines 
or  chemicals  for  medicinal  use  or  for  compounding  and  dispensing 
physicians'  prescriptions;  and  all  assistant  pharmacists,  eighteen 
years  of  age,  engaged  in  said  stores  or  pharmacies  in  the  state  of 
Iowa  at  the  passage  of  this  act,  and  who  have  been  engaged  as 
such  in  some  store  or  pharmacy  where  physicians'  prescriptions 
were  compounded  and  dispensed,  for  not  less  than  three  years 
prior  to  the  passage  of  this  act:  provided^  however^  that  in  case  of 
failure  or  neglect  on  the  part  of  any  such  person  or  persons  to 
apply  for  registration  within  sixty  days  after  they  shall  have  been 
notified,  they  shall  undergo  an  examination  such  as  is  provided  for 
in  section  five  of  this  act. 

Sec.  5.     The  said  commissioners  of  pharmacy  shall,  upon  ap-  Examination, 
plication,  and  at  such  time  and  place,  and  in  sucn  manner  as  they 
may  determine,  examine,  either  by  a  schedule  of  questions,  to  be 
answered  and  subscribed  to  under  oath,  or  orally,  each  and  every 
person  who  shall  desire  to  conduct  the  business  of  selling  at  re- 
tail, compounding,  or  dispensing  drugs,  medicines  or  chemicals 
for  medicinal  use,  or  compounding  or  dispensing  physicians'  pre- 
scriptions as  pharmacists,  and  if  a  majority  of  said  commission- 
ers shall  be  satisfied  that  said  person    is   competent   and  fully 
qualified  to  conduct  said  business  of  compounding  or  dispensing 
drugs,  medicines  or  chemicals  for  medicinal  use,  or  to  compound 
and  dispense  physicians'  prescriptions,  they  shall  enter  the  name 
of  such  person  as  a  registered  pharmacist  in  the  book  provided 
for  in  section  four  of  tnis  act ;  and  all  graduates  in  pharmacy,  j^j  ^^^  ^, 
having  a  diploma  from  an  incorporated  college  or  school  of  phar-  eouege  o/ 
macy  that  requires  a  practical  experience  in  pharmacy  of  not  less  P^*"^*<^y- 
than  four  years  before  granting  a  diploma,  shall  be  entitled  to 
have  their  names  registered  as  pharmacists  by  said  commission- 
ers of  pharmacy  without  examination. 
29 
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Sec.  6.  The  commissioners  of  pharmacy  shall  be  entitled  to 
demand  and  receive  from  each  person  whom  they  register  and 
furnish  a  certificate  as  a  registered- pharmacist,  without  examina- 
tion, the  sum  of  two  dollars;  and  from  each  and  every  person 
whom  they  examine  orally,  or  whose  answers  to  a  schedule  of 
questions  are  returned  subscribed  to  under  oath,  the  sum  of  five 
dollars,  which  shall  be  in  full  for  all  services.  And  in  case  the 
examination  of  said  person  should  prove  defective  and  unsatisfac- 
tory and  his  name  not  be  registered,  he  shall  be  permitted  to 
present  himself  for  re-examination  within  any  period  not  exceed- 
ing twelve  months  next  thereafter,  and  no  charge  shall  be  made 
for  such  re-examination. 

Sec.  7.  Every  registered  pharmacist  shall  be  held  responsible 
for  the  quality  of  all  drug-s,  chemicals  and  medicines  he  may  sell 
or  dispense,  with  the  exception  of  those  sold  in  the  original  pack- 
ages of  the  manufacturer,  and  also  those  known  as  "  patent  medi- 
cmes";  and  should  he  knowingly,  intentionally  and  fraudulently 
adulterate,  or  cause  to  be  adulterated,  such  drugs,  chemicals  or 
medical  preparations,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  be  liable  to  a  penalty  not  exceeding 
one  hundred  dollars,  and  in  addition  thereto,  his  name  shall  be 
stricken  from  the  register. 

Sec.  8.  Apothecaries  registered  as  herein  provided  shall  have 
the  right  to  keep  ^nd  sell,  under  such  restrictions  as  herein  pro- 
vided, all  medicines  and  poisons  authorized  by  the  National  Amer- 
ican or  United  States  dispensatory  and  pharmacopoeia  as  of  rec- 
ognized medicinal  utility;  2^^ovided^  that  nothing  herein  contained 
sha  1  be  construed  so  as  to  shield  an  apothecary  or  pharmacist  who 
violates  or  in  any  wise  abuses  this  trust  for  the  legitimate  and 
actual  necessities  of  medicine,  from  the  utmost  rigor  of  the  law 
relating  to  the  sale  of  intoxicating  liquors,  and  in  addition  thereto 
his  name  shall  be  stricken  from  the  register. 

Sec.  9.  It  shall  be  unlawful  for  any  person,  from  and  after  the 
passage  of  this  act,  to  retail  any  poisons  enumerated  in  schedules 
"A"  and  "B,"  except  as  follows:  /Schedule  A;  arsenic,  and  its 
preparations,  corrosive  sublimate,  white  precipitate,  red  precipi- 
tate, biniodide  of  mercury,  cyanide  of  potassium,  hydrocyanic  acid, 
strychnia,  and  other  poisonous  vegetable  alkaloids,  and  their  salts, 
essential  oil  of  bitter  almonds,  opium  and  its  preparations,  except 
paregoric  and  other  preparations  of  opium  containing  less  than 
two  grains  to  the  ounce;  Schedule  -S,  aconite,  belladonna,  colchi- 
cum,  conium,  nux  vomica,  henbane,  savin,  ergot,  cotton  root,  can- 
tharides,  creosote,  digitalis,  and  their  pharmaceutical  preparations, 
croton  oil,  chloroform,  chloral  hydrate,  sulphate  of  zinc,  mineral 
acids,  carbolic  acid  and  oxalic  acid;  without  distinctly  labeling  the 
box,  vessel  or  paper  in  which  the  said  poison  is  contained,  and  also 
the  outside  wrapper  or  cover,  with  the  name  of  the  article,  the 
word  "  poison,"  and  the  name  and  place  of  business  of  the  seller. 
Nor  shall  it  be  lawful  for  any  person  to  sell  or  deliver  any  poison 
enumerated  in  schedules  "  A  "  and  " B"  unless,  upon  due  inquiry, 
it  be  found  that  the  purchaser  is  aware  of  its  poisonous  character, 
and  represents  that  it  is  to  be  used  for  a  legitimate  purpose.  Nor 
shall  it  l)e  lawful  for  any  registered  pharmacist  to  sell  any  poisons 
included  in  schedule  "  A  "  without,  before  delivering  the  same  to 
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the  purchaser,  causing  an  entry  to  be  made,  in  a  book  kept  for 
that  purpose,  stating  the  date  of  sale,  the  name  and  address  of  the 
purchaser,  the  name  of  the  poison  sold,  the  purpose  for  which  it  is 
represented  by  the  purchaser  to  be  required,  and  the  name  of  the 
dispenser;  such  book  to  be  always  open  for  inspection  by  the 
proper  authorities,  and  to  be  preserved  for  at  least  five  years. 
The  provisions  of  this  section  shall  not  apply  to  the  dispensing  of 
poisons,  in  not  unusual  quantities  or  doses,  upon  the  prescriptions 
of  practitioners  of  medicine.  Nor  shall  it  be  lawful  for  any 
licensed  or  registered  druggist  or  pharmacist  to  retail,  or  sell,  or 
give  away  any  alcoholic  liquors  or  compounds  as  a  boveras^e,  and  Alcoholic 
any  violation  of  the  provisions  of  this  section  shall  make  the  ^^^^ 
owner  or  principal  of  said  store  or  pharmacy  liable  to  a  fine  of 
not  less  than  twenty-five  dollars,  and  not  more  than  one  hundred 
dollars,  to  be  collected  in  the  usual  manner;  and,  in  addition 
thereto,  for  repeated  violations  of  this  section  his  name  shall  be 
stricken  from  the  register. 

Sec.  10.  Any  itinerant  vender  of  any  drug,  nostrum,  ointment  itinerant  von- 
or  appliance  of  any  kind,  intended  for  the  treatment  of  diseases  or  ueerise.  ^"^ 
injury,  who  shall,  by  writing  or  printing,*  or  any  other  method, 
publicly  profess  to  cure  or  treat  diseases,  or  injury,  or  deformity, 
by  any  drug,  nostrum,  manipulation,  or  other  expedient,  shall  pay 
a  license  of  one  hundred  dollars  per  annum,  to  be  paid  in  the 
manner  for  obtaining  peddler's  license. 

Sec.  11.  Any  person  who  shall  procure,  or  attempt  to  procure.  Penalty  for 
registration  for  himself  or  for  another  under  this  act,  by  making,  {atioi^'*"^° 
or  causing  to  be  made,  any  false  representations,  shall  be  deemed 
guilty  of  a  misdemeanor,  an  I  shall,  upon  conviction  thereof,  be 
liable  to  a  penalty  of  not  less  than  twenty-five  nor  more  than  one 
hundred  dollars,  and  the  name  of  the  person  so  fraudulently  reg- 
istered shall  be  stricken  from  the  register.  Any  person,  not  a 
registered  pharmacist  as  provided  for  in  this  act,  who  shall  con- 
duct a  store,  pharmacy,  or  place  for  retailing,  compounding  or  dis- 
pensing drugs,  medicines  or  chemicals,  for  medicinal  use,  or  for 
compounding  or  dispensing  physicians'  prescriptions,  or  who  shall 
take,  use  or  exhibit  the  title  of  registered  pharmacist,  shall  be 
deemed  guilty  of  a  misdemeanor,  arid,  upon  conviction  thereof, 
shall  be  liable  to  a  penalty  of  not  less  than  fifty  dollars. 

Sec.  12.     This  act  shall  not  apply  to  physicians  putting  up  their  prescriptions 
own  prescriptions,  nor  to  the  sale  of  proprietary  medicines.  ^^  progrie-  ^ 

[Sec  13.    Publication  clause.] 

Sec.  14.     All  acts  or  parts  of  acts  in  conflict  with  this  act  are  Repealing 
hereby  repealed.  dause. 


STATE   BOARD   OP   HEALTH. 

[Eighteenth  General  Assembly,  Chapter  151.] 
Section  1.  The  governor,  with  the  approval  of  the  executive  Appointment 
council,  shall  appoint  nine  persons,  one  of  whom  shall  be  the 
attorney-general  of  the  state  (by  virtuo  of  his  office),  one  a  civil 
engineer,  and  seven  physicians,  who  shall  constitute  a  state  board 
of  health.  The  persons  so  appointed  shall  hold  their  offices  for 
seven  years:  provided,  that  the  terms  of  office  of  the  seven  phy- 
sicians first  appointed  shall  be  so  arranged  by  lot  that  the  term  of 
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one  shall  expire  on  the  thirty-first  day  of  January  of  each  year; 
and  the  vacancies  thus  occasioned,  as  well  as  all  other  vacancies 
otherwise  occurring,  shall  be  filled  by  the  governor,  with  the 
approval  of  the  executive  council. 

Skc.  2.  The  state  board  o^'  health  shall  have  the  general  super- 
Powers  and  vision  of  the  interests  of  the  health  and  life  of  the  citizens  of  the 
duties.  state.     They  shall  have  charge  of  all  matters  pertaining  to  quar- 

antine; they  shall  supervise  a  state  registration  of  marriages,  births 
and  deaths,  as  hereinafter  provided;  they  shall  have  authority  to 
make  such  rules  and  regulations  and  such  sanitary  investigations 
as  they  may,  from  time  to  time,  deem  necessary  for  the  preserva- 
tion or  improvement  of  public  health;  and  it  shall  be  the  duty  of 
all  police  officers,  sheriffs,  constables,  and  all  other  officers  of  the 
state  to  enforce  such  rules  and  regulations,  so  far  as  the  efficiency 
and  success  of  the  board  may  depend  upon  their  official  co-opera- 
tion. 

Sec.  3.  The  clerk  of  the  district  and  circuit  courts  of  each  of 
Clerk  oi  Court  the  several  counties  in  the  state  shall  be  required  to  keep  separate 
fif  ptiTsid^'^  books  for  the  registration  of  the  names  and  post  office  address  of 
JUKI  midwives  physicians  and  midwiveg,  for  births,  for  marriages,  apd  for  deaths, 
rLges  and"^^  which  record  shall  show  the  names,  date  of  birth,  death  or  mar- 
dcH-ais.  riage;  the  names  of  parents  and  sex  of  child,  when  a  birth;  and 

when  a  death,  shall  give  the  age,  sex  and  cause  of  death,  with  the 
date  of  the  record  and  the  name  of  the  person  furnishing  the  in- 
formation. Said  books  shall  always  be  open  for  inspection  with- 
out fee,  and  the  clerks  of  said  courts  shall  be  required  to  render  a 
Report.  ^ull  and  complete  report  of  all  births,  marriages  and  deaths  to  the 

secretary  of  the  board  of  health,  annually,  on  the  first  day  of  Octo- 
ber of  each  year,  and  at  such  other  times  as  the  board  may  direct. 
Sec.  4.     It  shall  be  the  duty  of  the  board  of  health  to  prepare 
Forms  to  be       ®^^'^  forms  for  the  record  of  births,  marriages  and  deaths  as  they 
furnished.        may  deem  proper;  the  said  forms  to  be  furnished  by  the  secretary 
of  said  board  to  the  clerks  of  the  district  and  circuit  courts  of  the 
several  counties,  whose  duty  it  shall  be  to  furnish  them  to  such 
persons  as  are  herein  required  to  make  reports. 

Sec.  5.  It  shall  be  the  duty  of  all  physicians  and  midwives  in 
Physicians  and  this  State  to  register  their  names  and  post  office  address  with  the 
JJgister^nd  clerk  of  the  district  and  circuit  courts  of  the  county  where  they 
make  report  reside,  and  said  physicians  and  midwives  shall  be  required,  under 
Penalty.  penalty  of  ten  dollars,  to  be  recovered  in  any  court  of  competent 

jurisdiction  in  the  state  at  suit  of  the  clerk  of  the  courts,  to  report 
to  the  clerk  of  the  courts,  within  thirty  days  from  the  date  of 
their  occurrence,  all  births  and  deaths  which  may  come  under 
their  supervision,  with  a  certificate  of  the  cause  of  death,  and  such 
other  facts  as  the  board  may  require,  and  the  blank  forms  fur- 
nished as  hereinafter  provided. 

Skc.  6.  When  any  birth  or  death  shall  take  place,  no  physician 
tj«^^>.«  or  midwife  beinff  in  attendance,  the  same  shall  be  reported  by  the 
parent  or  next  parent  to  the  clerk  of  the  district  and  circuit  courts  withm  thirty 
^^  ^^^*  days  from  the  date  of  its  occurrence,  and  if  a  death,  the  supposed 

cause  of  death,  or  if  there  be  no  parent  by  the  nearest  of  kin  not 
a  minor,  or  if  none,  by  the  resident  householder,  where  the  birth 
or  death  shall  have  occurred,  under  penalty  provided  in  the  pre- 
ceding section  of   this  act.       Clerks  of  the  district  and  circuit 
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courts  shall  annually,  on  the  first  day  of  October  of  each  year,  send  aerk  to  report 
to  the  secretary  of  the  state  board  of  health  a  statement  of  all  u>aTd^ofheaitiL 
births  and  deaths  recorded  in  their  offices  for  the  year  preceding 
said  date  under  a  penalty  of  twenty-five  dollars  in  case  of  failure. 

Sec.  7.     The  coroners  of  the  several  counties  shall  report  to  the  Ck)roner8to 
clerk  of  the  courts,  all   cases  of  deaths  which  may  come  under  *^Port  to  clerk 
their  supervision,  with  the  cause  or  mode  of  death,  etc.,  as  per 
form  furnished,  under  penalty  as  provided  in  section  five  of  this 
act. 

Sec.  8.  All  amounts  recovered  under  the  penalties  of  this  act  Penalties  to  go 
shall  be  appropriated  to  a  special  fund  for  carrying  out  the  ob-  to specioinind. 
jectof  this  law. 

Sec.  9.  The  first  meeting  of  the  board  shall  be  within  twenty  MeeUngsof 
days  after  its  appointment,  and  thereafter  in  May  and  Nov  em-  board, 
ber  of  each  year,  and  at  such  other  times  as  the  board  shall  deem 
expedient.  The  November  meeting  shall  be  in  the  city  of  Des 
Moines;  a  majority  of  thy  members  of  the  board  shall  constitute  a 
quorum.  They  shall  choose  one  of  their  number  to  be  presi- 
dent and  shall  adopt  rules  and  by-laws  for  their  government, 
subject  to  the  provisions  of  this  act. 

Sec.  10.  They  shall  elect  a  secretary  who  shall  perform  the  secretary: 
duties  prescribed  by  the  board  and  by  this  act.  He  shall  receive  compensation. 
a  salary  which  shall  be  fixed  by  the  board,  not  exceeding  twelve 
hundred  dollars  per  annum.  He  shall,  with  the  other  members  of 
the  board  receive  actual  traveling  and  other  necessary  expenses 
incurred  in  the  performance  of  otficial  duties;  but  no  other  mem- 
ber of  the  board  shall  receive  a  salary.  The  president  of  the 
board  shall  quarterly  certify  the  amount  due  the  secretary,  and  on 
presentation  of  said  certificate,  the  auditor  of  state  shall  draw  his 
warrant  on  the  state  treasurer  for  the  amount. 

Sec.  11.  It  shall  be  the  duty  of  the  board  of  health  to  make  a  Report 
biennial  report,  through  their  secretary  or  otherwise,  in  writing 
to  the  governor  of  the  state  on  or  before  the  first  day  of  December 
of  each  year  preceding  that  in  which  the  general  assembly  meets; 
and  such  report  shall  include  so  much  of  the  proceedings  of  the 
board,  such  information  concerning  vital  statistics,  such  knowledge 
rt^specting  diseases  and  such  instruction  on  the  subject  of  hygiene 
as  may  be  thought  useful  by  the  board  for  dissemination  among 
the  people,  with  such  suggestions  as  to  the  legislative  action  as 
they  may  deem  necessary. 

Sec.  12.     The  sum  ot  five  thousand  dollars  per  annum,  or  so  Annual  appro- 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to  pay  priation. 
the  salary  of  the  secretary,  meet  the  contingent  expenses  of  the 
office  of  the  secretary  and  the  expenses  of  the  board  and  all  costs 
of  printing,    which,  together,  shall    not   exceed  the  sum   hereby 
appropriated.     Said  expenses  shall  be  certified  and  paid  in  the  gecretaryof 
same   manner  as  the  salary  of  the   secretary.     The  secretary  of  state  to  proviso 
state  shall  provide  rooms  suitable  for  the  meetings  of  the  board  ing  and  office. 
and  office  room  for  the  secretary  of  the  board. 

Sec.  13.     The  mayor  and  alderman  of  each  incorporated  city.  Local  boards 
the  mayor  and  council  of  any  incorporated  town  or  village,  in  the  o^  health, 
state,  or  the  trustees  of  any  township,  shall  have  and  exercise  all 
the  powers  and  perform  all  the  duties  of  a  board  of  health  within 
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the  limits  of  the  cities,  towns  and  townships  of  which  they  are 
officers. 

Sec.  14.  Every  local  board  of  health  shall  appoint  a  competeut 
physician  to  the  board,  who  shall  be  the  health  officer  within  its 
jurisdiction,  and  shall  hold  his  officiB  during  the  pleasure  of  tho 
board.  The  clerks  of  the  townships  and  the  clerks  and  recorders 
of  cities  and  towns  shall  be  clerks  of  the  local  boards.  The  local 
boards  shall  also  regulate  all  fees  and  charges  of  persons  employed 
by  them  in  the  execution  of  the  health  laws  and  of  their  own  reg- 
ulations. 

Sec.  15.  It  shall  be  the  duty  of  the  health  physician  of  every 
incorporated  town,  and  also  the  clerk  of  the  local  board  of  health 
in  each  city  or  incorporated  town  or  village  in  the  state,  at  least 
once  a  year  to  report  to  the  state  board  of  health  their  procet^d- 
ings,  and  svteh  other  facts  required,  on  blanks,  and  in  accordance 
with  instructions  received  from  said  state  board.  They  shall  also 
make  special  reports  whenever  required  to  do  so  by  the  state 
board  of  health. 

Sec.  16.  Local  boards  of  health  shall  make  such  regulations 
respecting  nuisances,  sources  of  (ilth,  and  cause  of  sickness  within 
their  jurisdiction,  and  on  board  any  boats  in  their  ports  or  har- 
bors, as  they  shall  judge  necessary  for  the  public  health  and  saf  ty; 
and  if  any  person  shall  violate  any  such  regulations,  he  shall  for- 
feit a  sum  of  not  less  than  twenty-five  dollars  for  every  day  du- 
ring which  he  knowingly  violates  or  disregards  said  rules  and 
regulations,  to  be  recovered  before  any  justice  of  the  peace  or 
other  court  of  competent  iurisdiction. 

Sec.  17.  The  board  of  health  of  any  city  or  incorporated  town 
or  village  shall  order  the  owner  of  any  property,  place  or  building, 
(at  his  own  expense,)  to  remove  any  nuisance,  source  of  filth  or 
cause  of  sickness,  found  on  private  property,  within  twenty-four 
hours,  or  such  other  time  as  is  deemed  reasonable  after  notice 
served  as  hereinafter  provided;  or  if  the  owner  or  occupant  neg- 
lects to  do  so, he  shall  forfeit  a  sum  not  exceeding  twenty  doUirs 
for  every  day  during  which  he  knowingly  and  wilfully  permits 
such  nuisance  or  cause  of  sickness  to  remain  after  the  time  pre- 
scribed for  the  removal  thereof. 

Sec.  18.  If  the  owner  or  occupant  fails  to  comply  with  such 
order,  the  board  may  cause  the  nuisance,  source  of  filth  or  cause 
of  sickness  to  be  removed,  and  all  expenses  incurred  thereby  sha.I 
be  paid  by  the  owner,  occupant  or  other  person  who  caused  or 
permitted  the  same,  if  he  has  had  actual  notice  from  the  board  o: 
health  of  the  existence  thereof,  to  be  recovered  by  civil  action  in 
the  name  of  the  state  before  any  court  having  jurisdiction. 

Sec.  19.  The  board  when  satisfied,  upon  due  examination,  that 
any  cellar,  room,  tenement,  or  building  in  its  town,  occupied  as  a 
dwelling  place,  has  become,  by  reason  of  the  number  of  occupants,  or 
want  of  cleanliness,  or  other  cause,  unfit  for  such  purpose,  and  a  cause 
of  nuisance  or  sickness  to  the  occupants  or  the  public,  may  issue  a 
notice,  in  writing,  to  such  occupants,  or  any  of  them,  requiring 
the  premises  to  be  put  in  proper  condition  as  to  cleanliness,  or,  if 
they  see  fit,  requiring  the  occupants  to  remove  or  quit  the  prem- 
ises within  such  time  as  the  board  may  deem  reasonable.  If  the 
persons  so  notified,  or  any  of  them,  neglect  or  refuse  to  comply 
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with  the  terms  of  the  notice,  the  board  may  cause  the  premises  to 
be  properly  cleaned  at  the  expense  of  the  owners,  or  may  remove 
the  occupants  forcibly  and  close  up  the  premises,  and  the  same 
shall  not  again  be  occupied  as  a  dwelling  place  without  permis- 
sion, in  writing,  of  the  board. 

Sec.  20.  Whenever  the  board  of  health  shall  think  it  necessary  Forcible  entry, 
for  the  preservation  of  the  lives  or  health  of  the  inhabitants  to 
enter  a  place,  building  or  vessel  in  their  township,  for  the  purpose 
of  examining  into  and  destroying,  removing  or  preventing  any 
nuisance,  source  of  filth,  or  cause  of  sickness,  and  shall  be  refused 
such  entry,  any  member  of  the  board  may  make  complaint,  under 
oath,  to  any  justice  of  the  peace  of  his  county,  whether  such  jus- 
tice be  a  member  of  the  board  or  not,  stating  the  facts  of  the  ease 
so  far  as  he  has  knowledge  thereof.  Such  ju^ice  shall  thereupon 
issue  a  warrant  directed  to  the  sheriff  or  any  constable  of  the 
county,  commanding  him  to  take  suflStiient  aid,  and  being  accom- 
panied by  two  or  more  members  of  said  board  of  health  between 
the  hours  of  sunrise  and  sunset,  repair  to  the  place  where  such 
nuisance,  source  of  filth,  or  cause  of  sickness  complained  of  may 
be,  and  the  same  destroy,  remove  or  prevent,  under  the  direction 
of  such  members  of  the  board  of  health.. 

Skc.  21.  When  any  person  coming  from  abroad,  or  residing  Care  of  infected 
within  any  city,  town,  or  township,  within  this  state,  shall  be  in-  P®"^°- 
fected,  or  shall  lately  have  been  infected  with  small-pox  or  other 
sickness  dangerous  to  the  public  health,  the  board  of  health  of  the 
city,  town  or  township,  where  said  person  may  be,  shall  make 
effectual  provision  in  the  manner  in  which  they  shall  judge  best 
for  the  safety  of  the  inhabitants  by  removing  such  sick  or  infected 
person  to  a  separate  house,  if  it  can  be  done  without  damage  to  his 
health,  and  by  providing  nurses  and  other  assistance  and  supplies, 
which  shall  be  charged  to  the  person  himself,  his  parents  or  other 
person  who  may  be  liable  for  his  support,  if  able,  otherwise,  at  the 
expense  of  the  county  to  which  he  belongs. 

Sec.  22.  If  any  infected  person  cannot  be  removed  without  Same, 
damage  to  his  health,  the  board  of  health  shall  make  provision  for 
him  as  directed  in  the  preceding  section  in  the  house  in  which 
he  may  be,  and  in  such  case  they  may  cause  the  persons  in  the 
neighborhood  to  be  removed  and  may  take  such  other  measures  as 
may  be  deemed  necessary  for  the  safety  of  the  inhabitants. 

Sec.  23.  Any  justice  of  the  peace  on  application  under  oath  warrant  for 
showing  cause  therefor  by  a  local  board*  or  any  member  thereof,  fected  person, 
shall  issue  his  warrant  under  his  hand,  directed  to  the  sheriff  or 
any  constable  of  the  county,  requiring  him  under  the  direction  of 
the  board  of  health  to  remove  any  person  infected  with  conta- 
gious diseases,  or  to  take  possession  of  condemned  houses  and 
lodgings,  and  to  provide  nurses  and  attendants  and  other  neces- 
saries for  the  care,  safety,  and  relief  of  the  sick. 

Sec.  24.     Local  boards  of  health  shall  meet  for  the  transaction  Meeting  of  local 
of  business  on  the  first  Monday  of  May  and  the  first  Monday  in  boards. 
November  of  each  year,  and  at  any  other  time  that  the  necessities 
of  the  health  of  their  respective  jurisdictions  may  demand,  and  the 
clerk  of  each  board  shall  transmit  his  annual  report  to  the  secretary  Report  of 
of  the  state  board  of  health  within  two  weeks  after  the  November  clerk, 
meeting.     Said  report  shall  embrace  a  history  of  any  epidemic 
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RcpeoUng 

clause 


disease  which  may  have  prevailed  within  his  district.  The  failure 
of  the  clerk  of  the  board  to  prepare,  or  cause  to  be  prepared,  and 
forward  such  report  as  above  specified,  shall  be  considered  a  mis- 
demeanor for  which  he  shall  be  subject  to  a  fine  of  not  more  than 
twenty-five  dollars. 

Sec.  2q.    All  laws  in  conliict  with  this  act  are  hereby  repealed. 


OHAPTEE  9. 


OF   QUARTEBLT   BANK   STATEMENTS. 


When,  to 
whom  made, 
nud  what  to 
contain. 
R.gl636w 


Auditor  of 
etate  may  re- 
q  ulre  addi- 
tional reports. 


Section  1570.  All  associations  organized  under  the  general 
incorporation  laws  of  this  stat^,  for  the  purpose  of  transacting  a 
banking  business,  buying  or  selling  exchange,  receiving  deposits, 
discounting  notes,  etc.,  shall  make  a  full,  clear,  and  accurate  state- 
ment of  the  condition  of  the  association  as  hereinafter  provided, 
which  shall  be  verified  by  the  oath  of  the  president  or  vice-presi- 
dent, cashier  or  secretary,  and  two  of  the  directors,  which  state- 
ment shall  contain: 

1.  The  amount  of  capital  stock  actually  paid  in,  and  then  re- 
maining as  the  capital  of  such  association; 

2.  The  amount  of  debts  of  every  kind  due  to  banks,  bankers, 
or  other  persons,  other  than  regular  depositors; 

3.  The  total  amount  due  depositors,  including  sight  and  time 
deposits; 

4.  The  amount  subject  to  be  drawn  at  sight  then  remaining 
on  deposit  with  solvent  banks  or  bankers  of  the  country,  specify- 
ing each  city  and  town  and  the  amount  deposited  in  each  and 
belonging  to  such  association; 

5.  The  amount  of  gold  and  silver  coin  and  bullion  belonging 
to  such  association  at  the  time  of  making  the  statement; 

6.  The  amount  then  on  hand  of  bills  of  solvent  specie-paying 
banks; 

7.  The  amount  of  bills,  bonds,  notes,  and  other  evidences  of 
debt,  discounted  or  purchased  by  such  association,  and  then 
belonging  to  the  same,  specifying  particularly  the  amount  of  sus- 
pended debts,  the  amount  considered  good,  the  amount  considered 
doubtful,  and  the  amount  in  suit  or  judgment; 

8.  The  value  of  real  or  personal  property  held  for  the  conven- 
ience of  such  association,  specifying  the  amount  of  each; 

9.  The  amount  of  the  undivided  profits,  if  any,  then  on  hand; 
10.     The  total  amount  of  all  liabilities  to  such  associations  on  the 

part  of  the  directors  thereof;  which  statement  shall  be  forthwith 
transmitted  to  the  auditor  of  state,  and  be  by  him  filed  in  his 
office. 

Sec.  1571.  The  auditor  of  state  shall,  at  any  time  he  may  see 
proper,  make,  or  cause  to  be  made,  an  examination  of  any  associ- 
ation, as  hereinafter  provided,  contemplated  in  this  chapter,  or  he 
shall  cull  upon   any  such  association  for  a  report  of  its  state  and 


Digitized  by 


Google 


Chap.  9.]  quarterly  bank  statements.  457 

condition  as  hereinbefore  provided,  upon  any  given  day  which  has 
passed,  as  often  as  four  times  a  year,  and  which  reports  the  auditor 
shall  cause  to  be  published  for  one  day  in  some  daily  newspaper 
published  in  the  county  where  such  association  shall  be  located, 
or  if  there  be  no  such  newspaper  published  in  said  county,  then 
such  report  shall  be  published  in  some  weekly  newspaper  printed 
in  said  county  for  one  week;  the  expenses  of  such  publication 
shall  be  paid  by  each  institution. 

Sec.  1572.     If  such  auditor  is  satisfied  from  said  examination  inaoirent:  re- 
or  reports  that  any  such  iustitution  is  insolvent,  he  shall  direct  the  TOiLtedT 
attorney -general  to  commence  the  proper  proceedings,  to  have  a 
receiver  appointed  and  said  institution  wound  up,  and  the  assets 
thereof  ratably  distributed  among  the  creditors  thereof,  giving 
preference  in  payment  to  depositors. 

Sec.  1573.     Any  wilful  failure  or  neglect  of  the  proper  officers  Forfeiture, 
of  such  association  to  comply  with  the  provisions  of  this  chapter,  ^*  ^  ^^^ 
shall  be  regarded  as  a  forfeiture  of  all  the  rights  and  privileges 
of  such  association. 

Sec.  1574.     Any  officer  whose  duty  it  is  made  to  make  state-  Failure  to  re- 
ment  and  publication  as  aforesaid,  who  shall  wilfully  neglect,  or  criminaiiy^iia- 
refuse  to  do  so  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  y*^;,^^ 
conviction  thereof,  shall  be  punished  by  a  fine  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars,  or  by  impris- 
onment not  less  than  three  months  nor  more  than  three  years  in 
the  penitentiary. 

Sec.  1575.     The    provisions  of   sections  fifteen  hundred  and  ^h^"?.^^ 
seventy-three  and  fifteen  hundred  and  seventy- four,  of  this  chap-  aft'ected:  four 
ter,  shall  not  apply  to  or  be  enforced  against  any  such  banking  q^jr^^^t^h*** 
institution,  or  the  officers  theheof,  who  heretofore  have  been  incor-  year, 
porated  and  come  under  the  provisions  of  this  chapter;  provided^ 
that  on  or  before  the  first  day  of  September,  1873,  any  such  insti- 
tution shall  have  shown  by  a  statement  of  its  condition  to  the  sat- 
isfaction of  the  auditor  of  the  state,  that  it  is  now  in  a  sound  con- 
dition.    In  no  case  shall  more  than  four  statements  in  one  year  be 
required. 

Sec.  1576.  No  association  shall  be  organized  under  the  provi-  i^requf/ctT^ 
sions  of  this  chapter  with  a  less  amount  of  paid  up  capital  than 
fifty  thousand  dollars,  except  in  cities  or  towns  having  a  popula- 
tion not  exceeding  three  thousand,  where  such  association  may  be 
organized  with  a  paid  up  capital  of  not  less  than  twenty-five 
thousand  dollars.  But  no  such  association  shall  have  the  right  to 
commence  business  until  its  officers  elect,  or.  its  stockholders,  shall 
have  furnished  to  the  auditor  of  state  a  sworn  statement  of  the 
paid  up  capital,  and  when  the  auditor  of  state  is  satisfied  as  to  the 
fact,  he  shall  issue  to  such  association  a  certificate  authorizing  such 
association  to  commence  business,  a  copy  of  which  shall  be  pub- 
lished as  provided  infection  fifteen  hundred  and  seventy-one  of 
this  chapter. 
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FRAUDULENT  BANKING. 

[Eighteenth  General  Assembly,  Chapter  153.] 
Sec.  1.     No  bank,  banking  house,  exchange  broker,  deposit  of- 
Deposite  not  to  fice,  or  firm,  company,  corporation,  or  party  enffaffed  in  the  bank- 

1>e  received         •         \_     ^  t.  j  'i-u*!.!! 

by  insolvent      mg,  broker,  exchange,  or  deposit  busmess,  shall  accept  or  receive 
Lank.  ^^j^  deposit,  with  or  without  interest,  any  moneys,  bank  bills,  or 

notes,  or  United  States  treasury  notes,  or  currency  or  other  notes, 
bills  or  drafts  circulating  as  money  or  currency,  when  such  bank, 
banking  house,  exchange -broker,  or  deposit  office,  firm,  or  party, 
is  insolvent. 

Skc.  2.     If  any  such  bank,  banking  house,  exchange-broker  or 
Penalty.  deposit  office,  firm,  company,  corporation,  or  party,  shall  receive 

or  accept  on  deposit  any  such  deposits  as  aforesaid,  when  insol- 
vent, any  officer,  director,  cashier,  manager,  member,  party,  or 
managing  paity  thereof,  knowing  of  such  insolvency,  who  shall 
knowingly  receive  or  accept,  be  accessory,  or  permit  or  connive 
at  the  receiving  or  accepting  on  deposit  therein,  or  thereby,  any 
such  deposits  as  aforesaid,  shall  be  guilty  of  a  felony,  and  upon 
conviction,  shall  be  punished  by  imprisonment  in  the  state  prison 
for  a  term  not  to  exceed  ten  years,  or  by  imprisonment  in  the 
tjounty  jail  not  to  exceed  one  year,  or  both  fine  and  imprisonment, 
the  fine  not  to  exceed  ten  thousand  dollars. 
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TITLE    XII. 

OF  EDUCATION. 
CHAPTER  1. 

t 
OP  THE  SUPERINTENDENT  OP  PUBLIC  INSTRUCTIOIT. 

Section  1577.     The  superintendent  of  public  instruction  shall  5^,?P^  .ng^ 
oe  charged  with  the  general  supervision  of  all  the  county  superin-  id  g.  a.  ch.  52, 
tendents  and  all  the  common  schools  of  the  state.     He  may  meet  ^^'q,  a.  ch.  1C2 
county  superintendents  in  convention  at  such  points  in  the  state  12.'' 
as  he  may  deem  most  suitable  for  the  purpose,  and  by  explanation 
and  discussion  endeavor  to  secure  a  more  uniform  ana  efficient 
administration  of  school  laws.     He  shall  attend  teachers^  institutes 
in  the  several  counties  of  the  state,  as  far  as  may  be  consistent 
with  the  discharge  of  other  duties  imposed  by  law,  and  assist  by 
lecture  or  otherwise  in  their  instruction  ana  management.     He 
shall  render  a  written  opinion  to  any  school  officer  asking  it,  touch- 
ing the  exposition  or  administration   of  any  school  law,  and  shall 
determine  all  cases  appealed  from  the  decision  of  county  superin- 
tendents. 

Sec.  1578.     An  office  shall  be  provided  for  him  at  the  seat  of  office:  to  file 
government^  in  which  he  shall  file  all  papers,  reports,  and  public  §JJ^"J,"s 
documents,  transmitted  to  him\)y  the  county  superintendents  each  c.  '5i.|  iu78.  ^ 
year,  separately,  and  hold  the  same  in  readiness  to  be  exhibited  to  l^^^'  ^'^^'  ^-' 
the  governor,  or  to  a  committee  of  either  house  of  the  general  as- 
sembly, at  any  time  when  required;  and  he  shall  keep  a  fair  record 
of  all  matters  pertaining  to  his  office. 

Sec.  1579.     Alter  the  adjournment  of  the  eighteenth  general  pubiicntion  of 
assembly  and  every  four  years  thereafter,  if  deemed  necessary,  he  ^  ^TVnlws 
mny  cause  to  be  printed  and  bound  in  cloth  the  school  laws,  and  luso. ' 
all  amendments  thereto,  with  such  notes,  rulings,  forms  and  deci-  Jg^  ^'  ^'^*  ^-' 
sions  as  may  seem  of  value  to  said  school  officers  in  the  proper  12  o.  a.  ch.  ig2 
discharge  of  their  duty.     Appropriate  reference  shall  be  made  to 
the  previous  law  that  has  been  amended  or  changed  so  as  clearly 
to  indicate  the  effect  of  such  amendments  or  changes.     He  shall 
send  to  each  county  superintendent  a  number  of  copies  sufficient 
to  supply  each  school  district  in  his  county  with  one  copy  of  such 
school  laws,  with  decisions.    He  shall  also  cause  to  be  prmted  and 
bound  in  paper  covers  the  school  laws  with  notes  and  with  forms 
necessary  to  be  used  in  carrying  out  the  school  laws.     The  distri- 
bution of  these  laws,  in  paper  covers,  shall  be  made  through  the 
county  auditor  under  the  direction  of  the  secretary  and  auditor 
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of  state,  who  shall  determine  the  price,  covering  the  cost  to  the 
state,  at  which  they  shall  be  sold  to  any  party,  provided  that  he 
shall  furnish  each  of  the  members  of  the  board  of  directors  with 
one  copy  of  the  laws  bound  in  paper  covers,  which  shall  be  turned 
over  to  their  successors  in  office. 

[The  original  section  repealed  and  the  foregoing,  and  §  2  following,  substi- 
tuted therefor  ;   18th  G.  A.,  ch.  150.] 

Sec.  2.  After  such  sessions  of  the  general  assembly  as  the 
state  superintendent  shall  not  deem  it  necessary  to  publish  the 
how  publlshei  laws,  as  provided  for  in  section  one  of  this  act,  he  shall  cause  to  be 
published  in  pamphlet  form  all  the  amendments  to  the  school  laws 
passed  by  such  general  assembly,  in  sufficient  number  to  supply 
each  of  the  county  superintendents  and  school  officers  of  the  state 
with  one  copy  free  of  charge,  which  said  amendments  shall  be 
sent  to  the  several  county  superintendents  for  distribution. 

[Sec.  1580,  providing  for  additional  compensation  for  indexing  and  dis- 
tributing school  laws,  repealed;  ITtb  G.  A.,  ch.  102.] 

Sec.  15S1.     He  may,  if  he  deem  it  expedient,  subscribe  for  a 
May  subscribe  sufficient  number  of  copies  of  the  Iowa  School  Journal,  or  of  such 
joumaL      **^  Other  educational  journal  published  in  the  state  as  he  may  select 
lOG.  A.  ch.62,   to  furnish  each  county  superintendent  with  one  cony,  and  his  cer- 
tificate of  having  thus  subscribed,  shall  be  authority  for  the  audi- 
tor of  state  to  issue  his  warrant  for  the  amount  of  said  subscrip- 
tions; provided^  he  shall  cause  to  be  inserted  in  the  journal  he 
may  so  select  a  correct  copy  of  any  decision  he  may  deem  it  neces- 
sary to  make  for  the  efficient  carrying  out  of  the  school  law. 

[The  words  **of  crpies  **  in  the  second  line,  as  they  stand  in  the  originali 
are  omitted  in  the  printed  code.] 

Sec.  1582.  He  shall,  annually,  on  the  first  day  of  January,  re- 
Report  to  audi-  port  to  the  auditor  of  state  the  number  of  persons  in  each  county 
•?r-     .  _  between  the  ages  of  five  and  twenty-one  years. 

Sec.  1583.     He  shall  make  a  report  to  the  general  assembly  at 
Report  to  each  ^^^^  regular  session  thereof,  which  shall  embrace,  first,  a  statement 
regular  session  of  the  condition  of  the  common  schools  of  the  state;  the  number 
sim^Vy!^^^  ^' of  district  townships  and  sub-districts  therein;   the   number  of 
J^-  ^^^'Y^'      teachers;  the  number  of  schools;  the  number  of  school-houses  and 
the  value  thereof;  the  number  of  persons  between  five  and  twenty- 
one  years  of  age;  the  number  of  scholars  in  each  county  that  have 
attended  school  the  previous  year,  as   returned  by  the   several 
county  superintendents;  the  number  of  books  in  the  district  libra- 
ries; and  the  value  of  all  apparatus  in  the  schools,  and  such  other 
statistical  information  as  he  may  deem  important.     Second,  such 
plans  as  he  may  have  matured  for  the  more  perfect  organization 
and  efficiency  of  common  schools.     He  shall  cause  one  thousand 
copies  of  his  report  to  be  printed,  and  shall  present  it  to  the  gen- 
»  eral  assembly  on  the  second  day  of  its  session. 

Sec.  1584.  Whenever  reasonable  assurance  shall  be  given  by 
May  appoint  the  county  superintendent  of  any  county  to  the  superintendent  of 
tmes^-^p-  '^^  public  instruction,  that  not  less  than  twenty  teachers  desire  to 
propriation  for.  assemble  for  the  purpose  of  holding  a  teachers'  institute  in  said 
^^^'  ^  county,  to  remain  in  session  not  less  than  six  working  days,  he 
shall  appoint  the  time  and  place  of  said  meeting,  and  give  due 
notice  thereof  to  the  county  superintendent;  and  for  the  purpose 
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of  defraying  the  expenses  of  said  institute  there  is  hereby  appro- 
priated out  of  any  moneys  in  the  state  treasury  not  otherwise 
appropriated,  a  sum  not  exceeding  fifty  dollars  annually  for  one 
such  institute  in  each  county  held  as  aforesaid,  which  the  said 
superintendent  shall  immediately  transmit  to  the  county  superin- 
tendent in  whose  county  the  institute  shall  be  held,  who  shall 
therewith  defray  the  necessarji  expenses  of  the  institute,  and,  if 
any  balance  remains,  he  shall  pay  the  same  into  the  county  treas- 
ury and  the  same  shall  be  credited  to  the  teachers'  fund. 


CHAPTER  2. 

OP  THE  STATE  UNIVERSITY. 

Section  1585.     The  objects  of  the  state  university,  established 
by  the  constitution  at  Iowa  City,  shall  be  to  provide  the  best  and  objects  of: 
most  eflScient  means  of  imparting  to  young  men  and  women  on  co""€of  ^^miy 
equal  terms,  a  liberal  edifcation  and  thorough  knowledge  of  the  H.  31926. 
different  branches  of  literature,  the  arts  and  sciences,  with  their  lao.  A.cii.  *?. 
varied  applications.     The  university,  so  far  as  practicable,  shall  2^- 
begin  the  courses  of  study  in  its  collegiate  and  scientific  depart- 
ments, at  the  points  where  the  same  are  completed  in  high  schools; 
and  no  student  shall  be  admitted  who  has  not  previously  com- 
pleted the  elementary  studies,  in  such  branches  as  are  taught  in 
the  common  schools  throughout  the  state. 

The  state  university  is  not  a  cor-  I  v.  The  State  University,  42-335.  Control  of. 

Deration  and  cannot  be  sued :  Weary  K.  §  i\m. 

^  ^  '  C.  '51,  i  1(»20. 

Sec.  1586.     The  university  shall  never  be  under  the  exclusive  fe^'^'  ^''*  ^^' 
control  of  any  religious  denomination  whatever.  w  G.  A.  ch.  87. 

Sec.  1587.     -The  university  shall  be  governed  by  a  board  of 
regents,  consisting  of  the  governor  of  the  state,  who  shall  be  pres-  boJ^™f  r^.^ 
ident  of  the  board  Ly  virtue  of  his  oflSce,  the  superintendent  of  gents:  who 
public  instruction,  who  shall  be  a  member  by  virtue  of  his  office,  io  a^X^ch.  I'J, 
and  the  president  of  the  university,  who  shall  also  be  a  member  ^|- 
by  virtue  of  his  office,  together  with   one  person  from  each  con-  g  3.  '    "     '     ' 
gressional  district  of  the  state,  who  shall  be  elected  by  the  general 
assembly. 

[As  amended  so  as  to  make  the  superintendent  of  public  instruction  a 
member  of  the  board;  16th  G.  A.,  ch.  147.] 

Sec.  1588.     The  members  of  said  board  shall  be  divided  into  Membera 
three  classes,  consisting  of  two  each.     The   number  in  each  class,  JoG^ch  59 
as  the  congressional  districts  of  the  state  increase,  shall  be  kept  §i  3. 4.  is. 
as  nearly  equal  as  practicable,  and  the  members  in  each  class  shall  g  4.^*  ^  ^'  ^' 
hoJd  office  for  the  term  of  six  years  from  their  election  and  until 
their  successors  are  elected  and  qualified.     The  general  assembly 
shall  elect  members  every  two  years,  as  the  terms  of  office  of  the 
respective  classes  expire.     The  board  of  regents  shall  fill  all  va- 
cancies occurring  therein,  except  when  the  legislature  is  in  session, 
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and  the  persons  so  appointed  shall  hold  their  offices  until  the  next 
session  of  the  general  assembly. 

Sec.  1589.  The  university  shall  include  a  collegiate,  scientific, 
Departments:  normal,  law,  and  such  other  departments,  with  such  courses  of 
io?[*'T  ch.  59  instruction  and  elective  studies  as  the  board  of  regents  may  deter- 
fj  j?].'io.  '  '  mine;  and  the  board  shall  have  authority  to  confer  such  degrees, 
L^G.A,c  .  ,  and  grant  such  diplomas  and  other  marks  of  distinction  as  are 
usually  conferred  and  granted  by  other  universities. 

Sec.  1590.  The  meetings  of  the  board  of  regents  shall  be  held 
Meeting  of:  at  such  times  as  the  board  may  appoint.  The  president  of  the 
cliiied. '  board  may  call  special  meetings  when  he  deems  it  expedient,  or 

lOG.  A.  ch.69,  special  meetings  may  be  called  by  any  three  members  of  the 
13  0.  A.  ch.  87,  board. 

^  ^'  Sec.  1591.     An  executive  committee,  consisting  of  three  com- 

Executivecom-  petent  and  responsible  persons,  shall  be  appointed  by  the  board 
iJoiuied^  of  regents,  who  shall  audit  all  claims,  and  whose  chairman  shall 
l3*G*^Al^h%7^*  ^^^^  ^^^  orders  for  such  audited  claims  on  the  treasurer,  but 
^7.  *    '  before  payment  such  orders  shall  be  countersigned  by  the  secre- 

tary. Said  committee  shall  keep  a  specific  and  complete  record  of 
all  matters  involving  the  expenditure  of  money,  which  record 
shall  be  submitted  to  the  board  of  regents  at  each  regular  meet- 
ing of  the  same. 

Sec.  1592.     The  board  of  regents  shall  elect  a  secretary,  who 

Elect  secretary:  shall  hold  his  office  at  the  pleasure  of  the  board.    He  shall  record 

Ilf  pn^eemn^  ^^1  *^®  proceedings  of  the  board  of  regents,  and  carefully  pre- 

booksof,  what  serve  all  its  books  and  papers.     His  books  shall  exhibit  what  parts 

lOG.  A.*ch  59.   of  the  university  lands  have  been  sold,  when  the  same  were  sold 

13  G  A  ch.  87    ^"^  ^^  what  price,  and  to  whom,  on  what  terms,  what  portion  of 

'ts.  the  purchase  money  has  been  paid,  and  when  paid,  on  each  sale, 

how  much  is  due  on  each  sale,  by  whom  and  how  secured,  and 

when  payable,  what  lands  remain   unsold,  where  situated,   and 

their  appraised  value,  if  appraised,  or  their  estimated  value,  if  not 

appraised.     His  books  shall  also  show  how  the  permanent  fund  of 

the   university   has   been  invested,  the   amount  of  each  kind  of 

stocks,  if  any,  with  the  date  thereof  and  when  due,  and  the  interest 

thereon  and  when  and  where  payable,  the  amount  of  each  loan,  if 

any,  and  when  made,  and  payable  to  whom,  and  how  secured,  and 

at  what  rate  of  interest,  and  when  and  where  payable.     When  any 

further  sales  of  lands,  or  further  instruments  shall  be  made,  the 

secretary  shall  enter  the  same  upon  his  books  as  above  set  forth. 

Countersign      The  secretary  shall  countersign  and  register  all  orders  for  money 

orders  on  treas-  ^^  ^^^  treasurer,  and  the  treasurer  shall  not  pay  an  order  on  him 

for  money  unless  the  same  be  countersigned  by  the  secretary. 

Sec.  1593.     The  board  of  regents  shall  elect  a  treasurer,  who 

Elect  treasurer:  shall  hold  his  office  at  the  pleasure  of  the  board.    He  shall  keep  a 

howYpprovek-  ^^^^  *^"^  faithful  account  of  all  moneys  received  and  paid  out  by 

where  med:      him,    and    before    entering    upon    the    duties    of   his   office   he 

6ame^ciis.,g  1 9.  shall  take  and  subscribe  an  oath  that  he  will  faithfully  perform 

the   duties   of  treasurer;   and    he  shall  also  give  a  bond  in  the 

penalty  of  not  less  than  fifty  thousand  dollars,  conditioned  for 

the  faithful  discharge  of  his  duties  as  treasurer,  and  that  he  will 

at  all  times  keep  and  render  a  true  account  of  moneys  received 

by  him  as  such  treasurer,  and  of  the  disposition  he  has  made  of  the 

same,  and  that  he  will  at  all  times  be  ready  to  discharge  himself 


Digitized  by 


Google 


Chap.  2]  state  university.  463 

of  the  trust,  and  to  pay  over  when  required  ;  which  bond  shall 
have  two  or  more  good  sureties,  and  shall  be  approved  as  to  its 
form  and  the  sufficiency  of  its  sureties  by  the  board  of  regents, 
and  also  the  auditor  and  secretary  of  stat€,  and  shall  be  filed  in 
the  office  of  the  latter. 

[The  word  '*  sureties,"  in  the  thirteenth  line,  as  in  the  original,  is  "  secu- 
rities'* in  the  printed  code.] 

Sec.  1594.     The  treasurer  of  the  university  shall  have  a  set  of  Books  of :  what 
books,  in  which  he  shall  keep  an  accurate  account  of  all  transac-  by^Seasurer^^ 
tions  relative  to  the  sale  and  disposition   of  university  lands,  and  R.  11937. 
the    management   of   the  fund  arising  therefrom;    which  books  |j »;  i6.  *^  '^'^' 
Bhall  exhibit  what  parts  and  portions  of  land  have  been  sold,  at  J^^- -^  *^^- **^' 
what  prices  and  to  whom,  and  how  the  proceeds  have  been  in- 
vested, and  on  what  securities,  and  what  lands  still  remain  unsold, 
where  situated,  and  of  what  value  respectively. 

Sec.  1595.     The  treasurer  shall,  on  the  first  day  of  June  and  Notify  persons 
December  of  each  year,  notify  in  writing  each  person  in  default  *"^**"^\ 
of  payment  of  either  principal  or  interest  of  funds  loaned  by  or  sity. 
due  to  the  university,  and  shall  cause   suit  to  be   commenced  J 9^"^^^- ^^' 
against  such  delinquents,  when,  in  his  judgment,  the  best  interest  iSQ.  A.  ch.87. 
of  the  institution  requires  it.  * 

Sec.  1596.  The  board  of  regents  shall  enact  laws  for  the  gov-  ^ 
ernment  of  the  university,  and  shall  appoint  a  president  and  the  pointaprosi^ 
requisite  number  of  professors  and  tutors,  together  with  such  ^^^^  anfi'iix- 
other  officers  as  they  may  deem  expedient,  and  shall  determine  compcimtii.n 
the  salaries  of  such  officers,  the  compensation  of  the  secretary  R.niSi'!^' 
and  treasurer,  and  the  amount  of  fees  to  be  paid  for  tuition,  ^^p- ^- <^^' ^•^• 
They  shall  remove  any  officer  connected  with  the  university,  i3G.  a.  ch.s7 
when,  in  their  judgment,  the  good  of  the  institution  requires  it.      ^^' 

Sec.  1597.     The  board  of  regents  is  authorized  to  expend  such 
portion  of  the  income  of  the  university  fund  as  it  may  deem  expe-  St^wl^ffbrniy,** 
dient,   in  the   purchase  of  apparatus,  library,  and  a  cabinet  of  ^^21935 
natural  history,  in  providing  suitable  means  to  keep  and  preserve  Samechsni3. 
the  same,  and  in  procuring  all  other  necessary  facilities  for  giving 
instruction. 

Sec.  1598.     All   specimens   of  natural  history  and  geological  cabinet  of 
and  mineralogical  specimens,  which  are  or  hereafter  may  be  c^l-  ^*Vi93i^^^^^^^^'' 
lected'  by  the   state   geologist  of  Iowa,   or   by  any   others   ap- 10*0.  A.'ch.s.). 
pointed  by  the  state  to  investigate  its  naturq.1  history  and  physical  fj q^  ^  ^h.  87 
resources,   shall   belong  to   and   be   the   property   of  the   state  8 1^, 
university,  and  shall  form  a  part  of  its  cabinet  of  natural  history, 
which  shall  be  under  the  charge  of  the  professor  of  that  depart- 
ment. 

Sec.  1599.     No  sales  of  lands  belonging  to  the  university  shall  Lands  of:  how 
hereafter  take  place  unless  the  same  shall  have  been  decided  upon  sold  and  pn- 
at  a  regular  meeting  of  the  board  of  regents,  or  at  one  called  for  r.  a  im 
that  particular  purpose,  and  then  only  in  the  manner,  upon  the  f\^'  ^-  ^^'  ^^ 
notice,  and  on  the  terms  which  the  board  shall  prescribe;  and  no 
member  of  the  board  shall  be  either  directly  or  indirectly  inter- 
ested in  any  purchase  of  such  lands  upon  sale,  nor  shall  the  secre- 
tary  or  treasurer  be  so  interested.     It  shall    be   lawful  for  the 
board  to  invest  any  portion  of  the  permanent    endowment  fund, 
not  otherwise'  invested,  as  well  as  any  surplus  income  which  is  not  * 
immediately  required  for  other  purposes,  in  United  States  stock, 
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or  stocks  of  the  state  of  Iowa,  or  by  note  and  mortgage  on  unen- 
cumbered real  estate,  the  value  of  which,  after  deducting  the 
value  of  all  perishable  improvements  thereon,  shall  be  double  the 
amount  of  the  sum  loaned,  and  hold  the  same  for  the  university, 
either  as  a  permanent  fund,  or  as  an  income  to  defray  current 
expenses,  as  said  board  of  regents  may  deem  expedient.  It  shall 
Permanent  not  be  lawful  for  the  board  to  use  any  portion  of  the  permanent 
fund.  fund  for  the  ordinary  expenses  of  the  institution. 

Sec.  IGOO.  The  president  of  the  university  shall  make  a  report 
President  to  re-  on  the  fifteenth  day  of  September  preceding  the  meeting  of  the 
KmeVic?^"^  general  assembly,  to  the  board  of  regents,  which  shall  exhibit  the 
condition  and  progress  of  the  institution  in  its  several  departments, 
the  diflferent  courses  of  study  pursued  therein,  the  branches 
taught,  the  means  and  methods  of  instruction  adopted,  the  number 
of  students,  with  their  names,  classes,  and  residences,  and  such 
other  matters  as  he  may  deem  proper  to  communicate. 

Sec.  ICOl.     The  board  of  regents  shall,  on  the  first  day  of  Octo- 
Repcnts  report  ber  preceding  each  regular  meeting  of  the  general  assembly, 
enf oFpubu"     make  a  report  to  the  superintendent  of  public  instruction,  which 
fcillir"^'ha."j' 17  ^^P^***'  ^^^^  ^^^^  ^^  ^^®  president  of  the   university,  shall   be 
^    '  ^    '  embodied  in  the  said  superintendent's  report  to  the  general  assem- 
bly.    The  report  of  the  board  of  regents  shall  contain  the  number 
of  professors,  tutors,  and  other  ojQScors,  with  the  compensation  of 
each,  the  condition  of  the  university  fund,  and  the  ihcome  received 
therefrom,  the  amount  of  exp.^nditures,  and  the   items   thereof, 
with  sui  h  other  information  and  recommendations  as  they  may 
deem  expedient  to  lay  before  the  general  assembly. 

Sec.  1G02.  The  regents  shall  receive  no  compensation  except 
Compensation  for  mileage  in  traveling  to  and  from  the  meetings  of  the  board, 
ioG.  A.  eh.  59,  which  shall  be  at  the  same  rate,  and  computed  in  the  same  man- 
lab  A.  eh  87  "^'*'  ^  ^^^  mileage  allowed  to  members  of  the  general  assembly, 
g  18.  *    '   The  auditor  of  state  is  hereby  authorized  to  audit  and  allow  the 

claims   for  such  attendance,  for  not  more  than  three  meetings 
annually. 

[Modified  as  to  compensation  of  regents  by  17th  G.  A.,  eh.  92,  inserted  fol- 
lowing §  ;i826.] 

Member  of  gen-      Sec.  1G03.    No  member  of  the  general  assembly  shall  be  eligible 

erai  assembly    to  the  office  of  rcffcnt  during  the  term  for  which  he  was  so  elected. 

not  eligible.  ^  ^ 

[Seventeenth  General  Assembly,  Chapter  iQ,] 

Sec  1.      There    be    and   is    hereby  appropriated    out   of  any 

^*^^°^*^^'    money  in  the  state  treasury,  not  otherwise  appropriated,  the  sum 

of  twenty  thousand  dollars  annually  to  the  state  university  as  an 

endowment  fund  for  said  institution,  to  be  paid  in  installments  of 

five  thousand  dollars  each;  the  first  installment  of  five  thousand 

dollars  to  be  paid  on  the  first  day  of  July,  one  thousand  eight 

hundred  and  seventy- eight,  and  the  same  sum  quarterly  thereafter. 

[Sec.  2.  m  ikes  a  temporary  appropriation.  | 

Sec.  3.  The  money  hereby  appropriated  shall  be  drawn  from 
Money  to  be      the  state  treasury  by  the  treasurer  of  said  state  university,  on  the 
derofExecu-    Order  of  the  executive  committee  appointed  by  the  board  of  re- 
tire commit-     gents  of  said  university,  countersigned  by  the  secretary  thereof 
under  the  university  seal. 
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[Seventeenth  General  Assembly,  Chapter  115.] 
Sec.  1.     After  the  first  day  of  July,  1879,  no  part  of  the  funds  Funds  shall 
belonging  to   or  appropriated  for  the  state   university  shall    be  fo?^S^. 
used  lor  the  support  of  the  preparatory  or  non-collegiate  course  of  tory  depart- 
studies  heretofore  taught  in  said  university.  ^*^^ 


£0WA  WEATHER  SERVICE. 

[Seventeenth  General  Assembly,  Chapter  45.] 

Section  1.     There  be  and  hereby  is  established,  at  Iowa  City,  Jif,n^\o\v'a 
a  central  station  for  the  Iowa  weather  service,  with  Gustavus  Hin-  cit>'. 
richs  as  director  thereof;  and  in  case  of  his  death  or  disability,  his  ii'^nSchs.  di- 
successor  shall  be  appointed  by  the  governor.  rtetor. 

Sec  2.     The  duties  of  said  director  shall  be  to  establish  volun-  Duties  of  di- 
teer  weather  stations  thvoughout   the  state,  and   supervise   the  rector, 
same,  to  receive  reports  therefrom,  and  reduce  the  same  to  tabular 
form,  and  to  report  the  same  quarterly  to  *the  state  printer,  for 
publication,  in  the  form  of  the  "  Iowa  Weather  Report." 

Sec.  3.     The   state   printer  be    [is]    authorized  to    print   two  Reporttobo 
thousand  copies  of  the  said  Iowa  weather  report  quarterly,  one  §2tri^^d^ 
thousand   copies  of  which  shall  be  for  distribution  by  the  said 
director,  and  one  thousand  copies  delivered  to  the  secretary  of 
State,  to  be  by  him  distributed  in  the  same  manner  as  other  state 
documents. 

Sec  4.     There  is  hereby  appropriated  the  sum  of  one  thousand  Annual  appro- 
dollars  annually,  or  so  much  thereof  as  may  be  necessary,  for  the  P^^^on. 
purpose  of  meeting  the  actual  expenses  in  carrying  out  the  provi- 
sions of  this  measure,  but  no  part  of  said  sum  shall  be  used  in  pay- 
ment of  salaries  to  any  officer  or  officers,  except  for  clerk  hire,  and 
only  ufKjn  the  order  of  the  said  director. 


OHAPTEE  3. 

OF  THE  STATE  AGRICULTURAL  COLLEGE  AND  FARM. 

Section  1604.    The  lands,  rights,  powers,  and  privileges,  granted  ctontroiied  by 
to  and  conferred  upon  the  state  of  Iowa  by  the  act  of  congress  board  of-five 
entitled,  "  An  act  donating  public  lands  to  the  several  states  and  rj^i^. 
teiTitories  which  may  provide  colleges  for  the  benefit  of  agricul-  ch^lg^a^j  ^* 
ture  and  the  mechanic  arts,"  approved  July  2d,  1862,  are  hereby  ii  G.  a.  c'h.47. 
accepted  by  the  state  of  Iowa,  upon  the  terms,  conditions,  and  re-  ^  ^ 
slrictions  contained  in  said  act,  and  there  is  hereby  established  an 
agricultural  college  and  model  farm,  to  be  connected  with  the  en- 
tire agricultural  and  mechanical  interests  of  the  state;  the  said  col- 
lege  and  farm  to  be  under  the  control  and    management  of  a 
board  of  five  trustees,  no  two  of  whom  shall  be  elected  from  the 
same  congressional  district. 

Sec.  1605.     The  present  board  of  trustees  shall  continue  in 
office  until  the  first  day  of  May,  A.  D.  1874,  and  the  general  assem-  ^ 
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bly  at  their  regular  session  in  said  year,  shall  elect  three  trustees 
to  serve  for  four  years,  and  two  trustees  to  serve  for  two  years, 
from  the  first  day  of  May,  A.  D.  1874;  and  the  general  assembly 
at  each  regular  session  thereafter  shall  elect  the  number  of  trustees 
which  may  be  necessary  to  keep  the  board  full.  Any  vacancies  in 
said  board  caused  by  death,  removal  from  the  district  or  state, 
resignation,  or  failure  to  qualify  within  sixty  days  after  election, 
may  be  filled  by  appointment  by  the  governor;  provided^  that 
neither  the  president  nor  any  other  officer  or  employe  of  the  col- 
lege and  farm,  nor  any  member  of  the  general  assembly,  shall  be 
eligible  as  such  trustee. 

Sec.  1G06.     The  board  of  trustees  shall  have  power : 

1.  To  elect  a  chairman  from  their  own  number,  a  president 
of  the  college  and  farm,  a  secretary,  a  treasurer,  professors  and 
other  teachers,  superintendents  of  departments,  a  steward,  a  libra- 
rian and  such  other  officers  as  may  be  required  for  the  transac- 
tion of  the  business  of  the  board  ;  also  to  fix  the  salaries  of 
officers  and  prescribe  their  duties ;  and  lo  appoint  substitutes  who 
shall  discharge  the  duties  of  such  officers  during  their  temporary 
absence  ; 

2.  To  manage  and  control  all  the  property  of  the  college  and 
farm,  whether  real  or  personal  ; 

3.  To  make  all  rules  and  regulations  for  the  government  of  the 
college  and  farm  ; 

4.  To  establish  rules  regulating  the  number  of  hours  which 
shall  be  devot(^d  to  manual  labour,  and  to  fix  the  compensation 
therefor;  provided^  no  student  shall  be  exempt  from  labor  except 
in  cases  of  sickness  or  other  infirmity,  or  where  students  from  the 
advanced  classes  may  be  employed  as  teachers; 

5.  To  arrange  courses  of  study  and  practice,  and  to  establish 
such  professorships  as  they  may  deem  best  to  carry  into  effect  the 
provisions  of  this  chapter;  also  to  prescribe  conditions  of  admission 
to  the  college; 

6.  To  grant  diplomas,  on  the  recommendation  of  the  faculty, 
to  any  student  who  has  completed  either  of  the  industrial  courses 
prescribed  by  said  board,  or  an  equivalent  thereof; 

7.  To  remove  any  officer  by  a  majority  vote  of  all  the  mem- 
befs  of  the  board  ot*  trustees; 

8.  To  direct  the  expenditure  of  all 'appropriations  which  the 
general  assembly  shall  from  time  to  time  make  to  said  college  and 
farm,  and  the  income  arising  from  the  congressional  grant,  and 
from  all  other  sources; 

9.  To  keep  a  full  and  complete  record  of  their  proceedings, 
and  to  do  such  other  acts  as  are  found  necessary  to  carry  out  the 
intent  and  meaning  of  this  chapter; 

[As  amended,  omitting:  the  clause  in  subdivision  4,  fixing  the  lowest  liuiit 
of  the  hours  of  labor;  16th  G.  A.,  ch.  119.) 

Sec.  1607.  A  majority  of  the  trustees  shall  be  a  quorum  for  the 
transaction  of  business. 

Sec.  1G08.  The  trustees  shall  receive  as  their  compensation 
five  dollars  a  day  for  each  and  every  day  actually  employed  ip  the 
discharge  of  their  duties,  and  five  cents  per  mile  for  each  and 
every  mile  actually  traveled  on  such  business;  provided^  that  no 
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member  shall  receive  compensation  for  more  than  thirty  days  in 
each  year. 

i Modified  as  to  compensation  of  trustees  by  17tb  G.  A.,  eh.  92,  inserted 
owing  §  3826.] 

[Fifteenth  General  Assembly,  Chapter  7.) 
Sec.  1.     The  auditor  of  state  is  hereby  authorized  to  audit  and  Auditor  to 
allow  the  claims  of  the  board  of  trustees  from  and  after  the  first  ^jlj^j^^  **^ 
day   of  September,    1873,    in    accordance    with   section    sixteen 
hundred  and  eight  of  the  code  of  1873. 

Sec.  1609.     The  annual  meetings  of  the  board  of  trustees  shall  Annual  meet- 
be  held  at  the  agricultural  college  on  the  second  Wednesday  of  ^J^KS'^f- 
Xovember. 

Sec.  1610.     The  college  year  shall  begin  on  Thursday  after  the  q^u  p. 

second  Wednesday  in  >^ovember  of  each  year,  and  end  on  the  report  of  tms- 
second  Wednesday  of    November  of  the  following  year.     The  c^or?^^ 
biennial  report  of  the  board  of  trustees  shall  be  filed  in  the  office 
of  the  governor,  not  later  than  the  first  day  of  December  preced- 
ing the  regular  meeting  of  the  general  assembly. 

[The  last  sentence  of  the  original,  as  to  publication  of  the  report,  is  omitted 
as  repealed  by  16th  G.  A.,  ch.  159,  inserted  following  §  132.] 

Sec.  1611.  The  president  of  the  college  and  farm  shall  con-  Powerandduty 
trol,  manage,  and  direct  the  affairs  of  the  college  and  farm  herein  of  president. 
established,  subject  to  such  rules  as  may  be  prescribed  by  the 
board  of  turstees,  and  shall  report  to  said  board  at  their  annual 
meeting  in  November,  and  at  such  other  times  as  they  shall  direct, 
all  his  acts  as  such  president,  and  the  condition  of  the  several  de- 
partments of  the  college  and  farm,  together  with  his  recommenda- 
tions for  the  future  management  thereof. 

Sec.  1612.  The  secretary  shall  keep  the  documents  and  a  of  secretary, 
record  of  the  proceedings  ot*  the  board  of  trustees,  and  conduct 
their  official  correspondence.  All  acts  of  the  board  of  trustees 
as  to  the  management,  disposition,  or  use  of  the  lands,  funds,  or 
other  property  of  the  institution  shall  be  entered  in  the  record  of 
its  proceedings,  and  said  record  shall  show  how  each  member  voted 
on  each  proposition.  He  shall  also  make  the  biennial  report  of 
the  board  to  the  general  assembly.  Upon  the  election  of  any 
person  to  an  office  under  said  board,  he  shall  give  notice  thereof 
to  the  secretary  of  state.  He  shall  also  keep  an  account  with 
the  treasurer,  charging  him  with  all  money  paid  to  him  from  any 
source,  and  crediting  him  with  the  amounts  paid  out  by  him  upon 
the  order  of  the  board  of  audit,  which  account  shall  be  balanced 
monthly. 

Sec.  1613.     The  president  and  secretary  shall  constitute  a  board  President  nnd 
of  audit,  who  shall,   under  the  rules  of  the   board  of  trustees,  ^Je^'lSd  or 
examine  all  bills  pr€*sented  for  payment,  and  no  bills  shall  be  paid  audit 
without  their  joint  endorsement  thereon;  provided^  that  no  bill 
shall  be  so  auaited  for  whose  payment  the  board  of  trustees  has 
not  made  appropriation;  also,  the  said  board  of  audit  shall  exam- 
ine the  treasurer's  books  and  vouchers  monthly,  and  at  such  other 
times  and  so  often  as  they  shall  deem  necessary.     All  the  pro- 
ceedfngs  as  contemplated  in  this  section  shall  be  reported  by  the 
secrftjiry  of  the  board  of  trustees  at  each  meeting  thereof. 

Sec.  1014.     The  treasurer  shall  receive  and  keep  all  notes  and 
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other  evidence  of  indebtedness,  contracts,  and  all  moneys  arising 
from  the  income  of  the  congressional  grant,  from  the  appropria- 
tions of  the  general  assembly,  from  the  sales  of  the  products  of  the 
farm,  from  the  payments  of  students,  and  from  all  other  sources, 
and  shall  pay  out  the  same  upon  bills  duly  audited  as  above 
prescribed,  and  he  shall  retain  such  bills  with  the  receipt  for  their 
payment  as  his  vouchers;  but  no  bill  shall  be  paid  for  which  appro- 
priation had  not  been  made  by  the  board  of  trustees.  He  shall 
keep  an  accurate  account  of  the  revenue  and  expenditures  of 
said  college  and  farm  from  all  sources,  and  in  such  manner 
that  the  receipts  and  disbursements  of  each  and  every  one  of  the 
several  departments  thereof  shall  be  apparent  at  all  times,  and  the 
gains  or  losses  in  such  departments  shall  be  carefully  set  forth; 
and  he  shall  report  to  the  board  of  trustees  at  their  annual  meet- 
ing in  November,  and  at  such  other  times  as  they  shall  direct. 
He  shall  also  execute  duplicate  receipts  of  all  money  received  by 
hira,  specifying  the  source  from  which  received,  and  the  fund  to 
which  it  belongs,  one  of  wliich  must  be  filed  with  the  secretary, 
and  no  receipt  for  money  paid  him  shall  be  valid  unless  the  dupfi- 
cate  is  so  filed.  The  treasurer  shall  be  elected  annually,  and  give 
a  bond  every  year  in  double  the  highest  amount  of  money  likely 
to  be  in  his  hands  at  any  one  time,  with  such  sureties  as  the  ex- 
ecutive council  shall  prescribe,  and  said  bond  shall  be  filed  in  the 
office  of  secretary  of  state,  and  the  treasurer  may  appoint  a  deputy 
who  shall  reside  at  the  college,  and  the  board  of  trustees  shall 
fix  the  compensation  to  be  paid  to  such  deputy,  and  the  treasurer 
shall  be  responsible  on  his  official  bond  for  all  acts  done  by  such 
deputy. 

Sec.  1615.  The  president  and  secretary  shall  have  their  respec- 
tive offices  at  the  college,  and  they,  with  the  treasurer,  shall  take 
and  prescribe  the  oath  provided  in  section  one  hundred  and 
twenty-six,  chapter  nine,  title  two  of  this  code. 

[Sec.  1616  repealed  by  act  next  followingr.] 

[Fifteenth  General  Assembly,  Chapter  71.] 

Sec.  1.  The  board  of  trustees  of  the  Iowa  state  agricul- 
tural college  and  farm  are  hereby  authorized  to  lease  the  land 
granted  to  the  state  of  Iowa  by  an  act  of  Congress  entitled, 
"An  act  donating  public  lands  to  the  several  states  and  territo- 
"  ries  which  may  provide  colleges  for  the  benefit  of  agriculture 
"and  the  mechanic  arts,"  approved  July  2d,  18G2,  in  amount  not 
exceeding  one  hundred  and  sixty  acres  to  any  one  person,  for  a 
term  not  exceeding  ten  years,  the  lessee  to  pay  eight  per  cent, 
per  annum  in  advance  upon  the  price  of  said  land^  which  is 
hereby  declared  to  be  not  less  than  fifty  per  cent,  additional  to 
the  price  at  which  each  piece  of  said  land,  respectively,  was  ap- 

f)raised  by  the  board  of  trustees  in  the  year  1865;  and  the  said 
essee  shall  have  the  privilege  of  purchasing  said  land  at  the  expi- 
ration of  the  lease  at  the  price  aforesaid.  The  lessee  failing  to 
pay  the  interest  upon  said  lease,  within  sixty  days  from  the  time 
the  same  becomes  due,  shall  forfeit  his  lease,  together  with  the 
interest  paid  thereon,  and  the  improvements  made  on  said  land. 
Sec.  2.  The  said  board  of  trustees  are  also  authorized  to  re- 
new leases  heretofore  made,  for  a  term  not  exceeding  ten  years 
from  the  date  of  such  renewal,  the  rate  of  interest  to  be  eight  pei 
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cent,  and  when  leases  are  so  renewed  the  lands  shall  be  subject  ^S|ct°totaxa- 

to  assessment  for  taxation  at  the  end  of  ten  years  from  the  date  of  tion. 

the  original  lease.     The  board  of  trustees  shall  cause  to  be  certi-  Board  to  certify 

fied  to  the  auditors  of  the  several  counties,  in  which  said  lands  are  lists. 

situated,  a  list  of  said  land  which  may  be  subject  to  taxation  as 

herein  provided;  provided^  that  the  releasing  of  this  land  shall  be  Secretary  to  do 

done  by  the  secretary  of  the  said  college  without  extra  compen-  '^^^^^k- 

sation. 

Sec.  3.     Section  sixteen   hundred  and  sixteen  of  the  code  of  I  }^^^^^ 
1873,  and  all  acts  and  parts  of  acts  conflicting  with  the  provisions  ^^^^^^^ 
of  this  act  are  hereby  repealed. 

Sec.  1617.     The   moneys  arising  from  the  sale  of  said  lands  Money  arising 
shall  be  paid  into  the  state  treasury,  and  shall  be  invested  by  the  iJJSsTo  be  paid 
state  treasurer  subject  to  the  approval  of  the  executive  council,  in  to  state  treas- 
stocks  of  the  United  States,  or  of  the  states,  or  some  other  safe 
stocks,  yielding  not  less  than  five  per  centum  on  the  par  value  of 
said  stocks  as  directed  by  the  act  pf  congress  granting  said  lands, 
and  the  money  arising  from  the  interest  on  said  stocks,  on  the  de- 
ferred payments,  and  on  the  leases  of  said  lands,  as  rental  thereof, 
shall  be  paid  over  to  the  board  of  trustees,  and  may  be  loaned  by 
said  board  of  trustees  on  good  and  sufficient  security  when  not 
needed  to  defray  such  expenses  of  the  college,  as  said  moneys  are 
legally  applicable  to. 

[A  substitute  for  the  original  section;  16th  G.  A.,  ch.  91.] 

Sec.  1C18.  The  trustees  are  hereby  endowed  with  all  the  nee-  Agents  ap- 
essary  authority  to  appoint  agents,  or  do  any  other  acts  neces-  gfveboud!^ 
sary  to  carry  out  the  provisions  of  the  three  preceding  sections. 
But  no  such  agent  shall  be  appointed  with  authority  to  receive  any 
money  until  he  has  executed  a  good  and  sufficient  bond  to  be  ap- 
proved by  the  trustees  in  a  sum  double  the  amount  he  will  be 
likely  to  receive.  And  every  such  agent  shall  make  a  monthly 
statement  under  oath  to  the  college  treasurer  of  the  amount  re- 
ceived by  him,  and  transmit  therewith  all  funds  shown  to  be  in 
his  hands. 

Sec.  1619.  Tuition  in  the  college  herein  established  shall  be  Tuition  free : 
forever  free  to  pupils  from  this  state  over  sixteen  years  of  age,  who  ^^unJ^^^*  ^^ 
have  been  residents  of  the  state  six  months  previous  to  their 
admission.  Each  county  in  this  state  shall  have  a  prior  right  to 
tuition  for  three  scholars  from  such  county;  the  remainder  equal  to 
the  capacity  of  the  college  shall  be  by  the  trustees  distributed 
among  the  counties  in  proportion  to  the  population,  subject  to  the 
above  rule.  Transient  scholars  otherwise  qualified  may  at  all 
times  receive  tuition. 

Sec.  1620.     No   person  shall  open,  maintain,  or  conduct  any  sale  of  liquors 
shop  or  other  place  for  the  sale  of  wine,  beer,  or  spirituous  liquors,  beer^prohibi- 
or  sell  the  same  at  any  place  within  a  distance  of  three  miles  from  ted. 
the  agricultural  college  and  farm;  provided^  that  the  same  maybe 
sold  ior  sacramental,  mechanical,  medical,  or  culinary  purposes  ; 
and  any  person  violating  the  provisions  of  this  section  shall  be  Penalty, 
punished,  on  conviction  by  any  court  of  competent  jurisdiction,  by 
a  fine  not  exceeding  fifty  dollars  for  each  offense,  or  by  imprison- 
ment in  the  county  jail  for  a  term  not  exceeding  thirty  days,  or  by 
both  such  fine  and  imprisonment. 
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Skc.  1621.     The  course  of  instruction  and  practice  in  said  col- 
Brnnches  of     lege  shall  include  the  following  branches :    Natural  philosophy, 
^'  chemistry,  botany,  horticulture,  fruit  growing,  forestry,  animal  and 

vegetable  anatomy,  geology,  mineralogy,  meteorology,  entomology, 
zoology,  the  veterinary  art,  plane  mensuration,  leveling,  surveying;, 
book  keeping,  and  such  mechanic  arts  as  are  directly  connected 
with  agriculture;  also,  such  other  studies  as  the  trustees  may  from 
time  to  time  prescribe  not  inconsistent  with  the  purposes  of  this 
chapter. 

Sec.  1622.  No  money  shall  be  diverted  from  the  ftind  to 
h^^lr  rf'd"°*  which  it  belongs,  or  used  for  any  purpose  other  than  is  provided 
from  appro-  by  law,  and  any  trustee,  officer,  or  employe  of  said  institution  who 
prune  mnd.  may,  by  vote,  direction,  or  act,  violate  the  provisions  of  this  sec- 
tion, shall  be  punished  by  fine  not  exceeding  one  thousand  doliai-s, 
'  or  by  imprisonment  in  the  penitentiary  orijounty  jail  not  less  than 
rcimity.  gix  months. 


CHAPTER  4. 

OP   THE   soldiers'   ORPHANS'    HOMES. 

Section  1623.  The  board  of  trustees  of  the  Iowa  soldiers' 
a'poimecJ^*^^  Orphans'  homes  shall  consist  of  three  persons  from  the  state  at 
1 1  Cr.  A.  ch.  92,  large,  who  shall  be  appointed  by  the  general  assembly  for  two 
if  G.  A.  ch.  75.  years  and  until  their  successors  are  elected  and  qualified. 

[As  amended,  16  G.  A.,  ch.  94,  §  10.1 

Sec.  1G24.     Said  board  shall  govern  and  manage  said  homes. 

Make  rules  and  and  shall  have  power  to  enact  laws  and  rules  for  the  regulation  of 

manu-c  affairs  j^jj  ^^^-j.  concerns,  and  power  also  to  alter  the  same  from  time  to 

11  Cf.  A.  ch.  92,   time  as  shall  seem  to  them  proper;  and  shall  also  have  full  power 

i4G.  A.ch.  75.  to  carry  on  and  manage  all  the  affairs  in  said  homes;  provided, 

Recorder  to  act  *^"^  ^^®  count}'^  recorder  of  the  county  in  which  each  home  is 

with.  located,  shall  act  in  connection  with  the  resident  trustee  in  making 

quarterly  settlements  with  the  orphans'  home  superintendents,  for 

which  service  he  shall  be  allowed  three  dollars  per  day,  to  be 

audited  and  drawn  in   the   same   manner   with  the  mileage  of 

trustees. 

Sec.  1G25.  No  member  of  the  general  assembly  shall  be  eli- 
i^iembers  of  crible  to  the  office  of  trustee  during:  the  term  for  which  he  was 
),]y.  elected. 

Sec.  1626.  The  members  of  said  board  shall  each  receive  the 
(Compensation  same  mileage,  going  to  and  returning  therefrom,  as  members  of 
11  G.' A^^ih.  92,  the  general  assembly. 

2  "*•  [This  section  is  modified  as  to  compensation  by  17th  G.  A.,  ch.  92,  which 

is  mserted  following  §  8826. J 

Sec.  1627.  Said  trustees  shall,  before  entering  upon  the  dis- 
Oath  of.  charge  of  their  duties,  take  and  subscribe  an  oath  or  affirmation 

Same, g 5.  ^Q  support  the  constitution  of  the  United  States  and  of  this  state, 

and  also  faithfully  to  discharge  the  duties  required  of  them  by  law, 

and  the  by-laws  that  may  be  established. 
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Sec.  1628.     The   board   of  trustees  of  the   soldiers'  orphans'  fj^^f^jj^^e 
homes  shall  require  the  respective  superintendents  of  the  soldiers'  bond.  ' 
orphans'  homes,  to  give  a  good  and  sufficient  bond  with  sureties 
thereto  for  the  faithful  performance  of  their  respective  duties. 

Sec.  1629.     Said  board  shall  have  all  the  power  of  reception,  ^^^^"^J;^^. 
transmission,  and  succession  which  belongs  to  an  incorporation,  urer:  bonds. 
and  shall   choose  a  president,  treasurer,  and  secretary  from  their        ^'^'' 
own  body,  and  determme  the  bonds  to  be  given. 

Sec.  1630.     For  the   support  of   the  several  orphans'  homes,  AppropriaUon 
there  is  appropriated  out  of  any  money  in   the  state  treasury  not  Same,  n  8,10, 
otherwise  aj)])ropriated,  the  sum  of  ten  dollars  per  month  for  each  J^q  ^  ^^  (jg 
orphan  actually  supported,  counting  the    average   number   sus-2i« 
tained   in  the  several  homes  for  the  month,  and  upon  the   pre- 
sentation  to   the   auditor  of  state   each  month  of  a  sworn  state- 
ment of  the  average  number  of  orphan  children  supported  by  the 
institution  for  the  preceding  month,  the  auditor  shall  draw  his 
warrant  upon  the  treasurer  of  state  in  favor  of  the  treasurer  of 
the  board  of  trustees  of  the   Iowa  soldiers'  orphans'  homes,  for 
the  sum  hereinbefore  provided. 

Skc.  1631.     The  expenses  of  the  transmission  of  orphans  to  the  Expenses, 
homes,  and  of  the  board  and  management,  shall  be  paid  out  of  J^^^^- ^  c**- ^ 
the  fund  so  provided. 

Sec.  1632.     The  board  of  trustees  shall.make  a  full  and  minute  Report  to  pen- 
report  of  ail  the  disbursements  of  the  homes,  and  of  their  condi-  saSmef^^^S 
tion,  financial  and  otherwise,  to  each  regular  session  of  the  gen- 
eral assembly. 

Sec.  1633.     In  the  enumeration  of  persons  between  the  ages  of  Enumeration 
five  and  twenty-one  years,  as  provided  by  section  seventeen  hun-  12 o.  a.  cb.  66, 
dred  and  forty -lour  of  chapter  nine  of  this  title,  the  orphans  at  the  ^^ 
several  homes  shall  in  no  case  be  enumerated  in  the  school  dis- 
trict in  wiiich  such  homes  are  located,  except   in   cases  where 
the  mother,  guardian,  or  other  person   having  the  legal  charge  or 
control  of  such  child,  other  than  the  officers  of  the  home,  shall 
reside  in  such  district. 

Sec.  1634.     Any  child  in  either  of  the  orphans'  homes  may,  ^hiiSrcif-^mis- 
with   the  consent  of  the  parents   or  guardian  of  such  child,  be  teea  to  approve, 
adopted  by  any  citizen  of  this  state,  but  no  article  of  adoption  ^*^®' ^ 
shall  be  of  any  force  or  validity  until  approved  by  the  board  of 
trustees,    nor  shall    any  child   so  adopted  be  removed  from  the 
home  until  articles  of  adoption  are  so  approved.      The  board  of  Discharge  ot 
trustees  shall  have  power  to  di- charge  irom  the  homes  all  chil- 
dren who  are  of  proper  age,  or  have  sufficient  means-  to  provide 
for  themselves,  or  whose  mothers  have  sufficient'  means  and  are 
competent  to  take  care  of  them.  •  Any  child  adopted  from  either 
of  the  homes  shall  be  returned  to  the  home  from  which  it  was 
taken  upon  the  order  of  the  board  of  trustees,  and  the  board  shall 
make    such  order  whenever  they  are  satisfied  that  such  child  is 
not  properly  traineJ,  educated,  and  provided  for  by  the  person 
by  whom  it  was  adopted.     Such   ord(»r  shall   be   entered  on  the 
minutes  of  the  proceedings  of  the  board  of  trustees,  and  shall 
discharge  and  cancel  the  articles  of  adoption.  Assessors  to 

Sec.  1635.  The  assessor  of  each  ward  and  township,  when  he  J;i,';;!|'';''^"llf,i,.. 
is  making  assessment  for  each  tenn  of  two  years,  shall  t:tke  an  cm/skIs.mu  >. 
enumeration  of  a'l  the  children  of  deceased  soldiers  who  were  in  ]\i'  '^  ^'*  ' "' 
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[Title  XII. 


Pnpervlsore  to 
revise. 
iSame,  g  14. 

Auditor  to  fur- 
nish blanks, 
bainc,  i  15. 


Orphan  ftind: 
control  of. 
Same,  g  16. 


Provided  by 
tax. 
Same,  g  17. 


Supervisors  to 
see  children 
are  cared  for. 
Same,  g  18. 


County  sol- 
diers' orphan 
fund, 
bame,  g  19. 


Orphans  may 
attend  homes. 
Same,  g  20. 


Who  may  be 
J  dmitted:  not 
restricted  to 
hjldiers' 
orphans. 


Proviso. 


Application 
for  admission: 
how  made. 


Government 


the  military  service  of  the  government  of  the  United  States  from 
his  ward  or  township,  naming  the  company,  regiment,  battery, 
batallion,  or  organization  to  wnich  the  deceased  soldiers  belonged, 
and  make  accurate  returns  to  the  board  of  suj>ervisors  of  his 
county,  designating  the  name,  age,  and  sex  of  the  children  belong- 
ing to  the  family  of  the  deceased  for  which  the  assessor  shall 
receive  the  same  compensation  as  for  other  services. 

Sec.  1636.  The  board  of  supervisors  shall  revise  said  enumera- 
tion list  of  orphans  from  time  to  time,  by  adding  thereto  or  strik- 
ing therefrom  as  they  may  deem  proper. 

Sec.  1637.  The  county  auditor  shall  furnish  to  the  assessors 
of  the  several  townships  in  his  county,  such  blanks  as  may  be 
necessary  for  taking  the  aforesaid  enumeration.  ^ 

Sec.  1638.  The  board  of  supervisors  of  the  several  counties 
shall  have  control  of  the  county  orphan  funds,  and  shall  use  the 
same  for  the  maintenance  and  education  of  the  orphans  aforesaid, 
in  such  a  manner  and  in  such  sums  as  the  exigencies  of  the  case 
may  demand,  and  for  no  other  purpose. 

Sec.  1639.  The  board  of  supervisors  may  levy  a  tax  not  to 
exceed  one-half  mill  on  the  dollar  in  any  one  year,  on  all  the  tax- 
able property  in  their  county,  provided  that  there  are  any  such 
orphans  in  their  county  needing  such  aid,  and  shall  apply  said  fund 
in  such  manner  as  hereinbefore  directed. 

Sec.  1640.  If  the  children  of  the  deceased  soldiers  aforesaid 
have  no  natural  or  other  guardian,  or  are  neglected,  the  board  of 
supervisors  may  appoint  some  suitable  person  in  the  township, 
who  shall  see  that  said  children  are  cared  for  according  to  the 
spirit  and  intent  of  this  chapter. 

Sec.  1641.  The  funds  raised  under  the  provisions  of  section 
sixteen  hundred  and  thirty-nine,  shall  be  called  the  soldiers' 
county  orphan  fund,  and  shall  be  levied,  collected,  and  paid  out  in 
the  same  manner  as  other  county  funds. 

Sec.  1342.  The  provisions  regarding  this  county  tax  shall  not 
be  so  construed  as  to  prevent  the  orphans,  or  any  number  thereof, 
from  their  respective  counties,  to  attend  any  orphans'  home  in 
this  state. 

[Sixteenth  General  Assembly,  Chapter  94.] 
Sec.  1.  The  board  of  trustees  of  the  soldiers'  orphans'  home 
may  receive  into  the  care  and  privileges  of  the  said  home  at 
Davenport,  such  destitute  children  as  should,  in  their  judi^ment, 
properly  be  admitted  into  said  m^iitution;  provided,  that  the  des- 
titute children  r^^ferred  to,  in  this  act,  shall  in  all  cases,  have  a 
legal  settlement  in  this  state;  dLX\dij)rovid€d further,  that  the  soldiers' 
orphans  now  at  the  other  Iowa  soldiers'  orphans'  homes  shall  be 
received  at  this  institution  and  properly  provided  for  before  other 
children  shall  be  received  into  this  institution. 

Sec.  2.  All  applications  for  the  admission  of  such  children  shall 
be  made  through  the  board  of  supervisors  of  the  county,  wherein 
the  person  or  persons  to  be  admitted  reside. 

Sec.  3.  All  children  admitted  to  the  said  home  under  the 
provisions  of  this  act,  shall  from  and  after  the  date  of  their  re- 
ception be  siibject  to  all  the  rules  and  regulations  therein  in  force; 
and  the  trustees  of  said  home  shall  have  all  the  control  over  and 


Digitized  by 


Google 


Chap.  4.]      asylum  for  feeble-minded  children.  473 

all  the  powers  and  rights  of  disposal  of  said  children  as  are  now 

or  may  be  by  law  given  them,  in  respect  to  the  orphans  of  soldiers. 

Sec.  4.     The  propriety  of  admitting  any  child,  under  the  pro-  «,„,^^_.^^^ 

-     ,  .        \    •    .      *\  •11  ®  1     » 1  1       1  \         •       11.1      Trustees  to  de- 

Tisions  of  this  act,  into  the  said  home,  shall  be  determined  by  the  tenniDe  who 

trustees  of  said  institution.     They  may  refuse  to  admit  any  child,  J^  ^  ^^"^^' 

who  from  any  cause  is  deemed  to  be  inadmissible. 

Skc.  5.     Payment  to  the  said  home,  for  the  support  and  main-  payment  for 
tenance  of  children  admitted  as  herein  provided,  and  expenses  of  support, 
transmission  of  children  to  said  home,  shall  be  made  by  the  state 
auditor,  at  the  same  time  and  in  the  same  manner  as  is  now  or 
may  be  provided  by  law  for  the  maintenance  of  soldiers'  orphans. 

Sec.  6.  The  board  of  supervisors  of  the  county  from  which  ^J^  shSi^'' 
such  children  are  received  into  said  home,  shall  make  provisions  provide, 
for  the  payment,  from  any  funds  of  the  county  not  otherwise  ap- 
propriated, for  the  amounts  due  monthly  for  the  support  of  said 
children,  and  expenses  of  their  transmission  to  said  home,  which 
amounts  shall  be  paid  to  the  state  auditor  at  the  same  time  that 
the  state  taxes  are  paid. 

Sec.  7.  The  trustees  shall  provide  for  the  regular  employment  Employment, 
of  all  children  received  into  the  home,  in  some  useful  industrial 
pursuit,  in  order  to  enable  them  to  .support  themselves  after  their 
discharge  from  the  home,  and  shall  also  provide  for  each  child 
the  means  of  obtaining  a  common  school  education  while  such  Education, 
children  remain  inmates  of  the  home.  And  any  profits  arising 
from  any  such  labor  shall  go  into  the  general  support  of  the 
home,  and  shall  be  accounted  for  by  the  managers. 

Sec.  8.     In  cases  of  neglect  or  refusal  of  the  board  of  supervi-  JS^^^t^d 
sors  of  any  county  in  the  state  to  make  the  necessary  levy  for  the  to  make  levy, 
support  of  children  sent  from  said  county,  then,  and  in  that  case, 
the  state  board  of  equalization  is  hereby  authorized  and  empow- 
ered to  make  the  levy  for  such  delinquent  county  or  counties. 

[Sec.  9  is  temporary;  sec.  10  amends  §  1623,  which  see.] 


ASYLUM   FOR  FEEBLE-MINDED   CHILDREN. 

[Sixteenth  General  Assembly,  Chapter  152.] 
Section  1.     There  is  hereby  established  at  Glen  wood,  in  Mills  Location: 
county,  in  this  state,  an  institution  to  be  known  as  the  asylum  for  ^^o^^J"^^ 
feeble-minded  children,*  and  the  property  of  the  state  at  that  point, 
including  buildings  and  grounds  heretofore  used  for  the  western 
branch  of  the  Iowa  soldiers'  orphans'  home,  shall  be  used  for  that 
purpose.     Said  institution  shall  be  under  the  management  of  a 
board  of  trustees,  consisting  of  three  persons,  two  oi  whom  shall 
constitute  a  quorum  for  busmess.     Said  trustees  shall  be  elected 
by  the  general  assembly,  one  of  whom  shall  be  elected  for  two 
years,  one  for  four  3'ears,  and  one  for  six  years,  and  each  general 
assembly  shall  hereafter  elect  one  trustee  for  six  years. 

[A  substitute  for  tlio  original  section;  18th  G.  A.,  ch.  164,  §  1;  §  2  of  the 
latter  act  is  inser'e^l  following  this  act.] 

Sec.  2.  The  purposes  of  this  establishment  are  to  care  for,  object  of  in- 
support,  train,  and  instruct  feeble-minded  children.  stitution. 

Skc.  3.  The  board  of  trustees,  shall  appoint  a  superintendent,  Superintend- 
whose  duty  it  shall  be  under  the  direction  of  the  board,  to  super-  ®°^ 
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Duty  and 
powers  of 
trustees. 


Treasurer. 


Secretary. 


Compensation. 


UTio  shall  be 
admitted. 


Form  of  appli- 
catiou. 


Support  of 
children. 


intend  the  care,  management,  training,  and  instruction  of  the  in- 
mates of  the  asylum,  and  the  manngement  of  its  finances.  He 
shall  give  a  bond  to  the  state  of  Iowa,  in  such  sum  as  the  board 
shall  require,  to  be  approved  by  the  board,  conditioned  for  the 
faithful  performance  of  his  duties.  He  shall  make  quarterly  set- 
tlements with  the  board,  the  latter  being  represented  by  the  resi- 
dent trustee,  assisted  by  the  county  auditor.  The  auditor  shall 
receive  three  dollars  per  day  for  his  services  while  so  employed. 
The  superintendent  shall  be  removable  by  the  board  at  its  p'easure. 

Sec.  4.  The  board  of  trustees  shall  have  the  general  supervis- 
ion of  said  asylum  and  all  its  affairs,  and  shall  adopt  such  rules 
and  regulations  for  the  management  of  the  same  as  will  carry  into 
effect  the  provisions  and  purposes  of  this  act.  The  trustees  shall 
meet  and  organize  as  soon  as  possible  after  the  taking  effect  of 
this  act.  They  shall  elect  one  of  their  number  president,  an  an- 
other treasurer;  they  shall  also  elect  a  person,  who  may  or  may 
not  be  one  of  their  number,  secretary.  The  treasurer  shall  give 
such  bond  as  the  board  shall  require  conditioned  for  the  faithful 
accounting  of  all  moneys  that  come  into  his  hands. 

The  secretary  shall  receive  three  dollars  per  day  for  the  time 
he  is  actually  employed  during  the  sessions  of  the  board  or  under 
their  direction.  Said  board  shall  meet  on  the  first  Wednesday 
in  November  of  each  year,  and  at  such  other  times  as  two  of  their 
number  may  direct.  All  of  said  meetings  after  the  organization 
of  the  board,  shall  be  at  the  asylum. 

The  full  compensation  of  the  members  of  said  board  shall  be 
mileage,  such  as  is  allowed  by  law  to  the  members  of  general  as- 
sembly. 

[As  to  compensation  of  trustees  of  state  institutions,  see  17th  G.  A.,  ch. 
92,  inserted  following  §  3826.] 

Sec.  5.  There  shall  be  received  into  the  asylum  weak-minded 
children  between  the  age  of  seven  and  eighteen  years  whose  ad- 
mission may  be  applied  for  as  follows: 

First,  By  the  father  and  mother,  or  by  either  of  them,  if  the 
other  be  dead  or  adjudged  to  be  insane. 

Second.     By  the  guardian  duly  appointed. 

Third.  In  all  other  cases,  by  the  board  of  supervisors  of  the 
county  in  which  such  child  resides.  It  shall  be  the  duty  of  such 
board  of  supervisors  to  make  such  application  for  any  such  child 
that  has  no  livincr  sane  parent  or  guardian  in  the  state. 

Sec.  G.  The  forms  for  application  for  admission  into  the  asylum 
shall  be  such  as  the  trustees  shall  prescribe,  and  each  apjili cation 
shall  be  accompanied  by  answers  under  oath  to  such  interroga- 
tories as  the  trustees  shall  by  rule  require  to  be  propounded. 

Sec.  7.  For  the  support  of  said  institution  there  is  hereby  ap- 
propriated out  of  any  money  in  the  state  treasury  not  otherwise 
appropriated,  the  sum  of  ten  dollars  per  month  for  each  child 
therein  actually  supported  by  the  state,  counting  the  actual 
time  such  child  is  an  inmate  and  supported  by  Such  institu- 
tion, and  upon  presentation  to  the  auditor  of  state,  for  each 
month,  of  a  sworn  statement  of  the  average  number  of  children 
Buppo;ted  in  the  institution  by  the  state,  i(ir  the  preceding  month, 
the  auditor  shall  draw  his  warrant  upon  th  i  treasurer  of  state  in 
favor  of  the  treasurer  of  the  board  of  trustees  for  such  sum. 
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In  cases  where  the  parents  or  guardian  are  able  to  do  so,  they  By  parents, 
shall  support  the  child,  or  children,  whose  admission  they  apply 
for,  and  such  ability  to  support  shall  be  determined  by  the  board 
of  supervisors  of  the  county  in  which  such  children  reside.  In 
cases  where  the  parent  or  guardian  is  able  -to  pay  a  portion  of 
such  support,  he  shall  do  so,  and  the  balance  shall  be  made  up 
by  the  state  ;  and  the  board  of  supervisors  of  the  county  where 
such  child  resides  shall  decide  how  much  such  parent  or  guar- 
dian shall  pay.  The  superintendent  in  his  sworn  monthly  state- 
ment shall  show  the  number  of  such  children  so  partially  paid  for, 
and  the  amount  which  the  state  is  to  pay,  which  amount  shall  be 
included  in  the  auditor's  warrant.  In  all  cases  where  the  parent 
or  guardian  pays  under  the  provisions  of  this  act  the  board  of 
supervisors  of  the  proper  county  shall  require  such  security  for 
the  amount  to  be  so  paid  as  the  said  board  of  trustees  shall  pre- 
scribe. 

All  salaries  for  ofBcers  and  compensation  for  teacher  and  help  ^J^^t^ 
shall  be  paid  out  of  the  support  fund  except  as  otherwise  herein 
declared.     No  more  of  said  support  fund  snail  bo  drawn  than  is 
necessary  for  the  purposes  for  which  it  is  appropriated. 

fSec.  8  is  evidently  superseded  by  18th  G.  A.,  eh.  1^4,  §  2,  inserted  foUow- 
ng  this  act.] 

Sec.  9.     The  board  of  trustees  shall  make,  a  full  report  ©f  the  Report  of 
disbursements  of   the  asylum  and  its  condition,  financial  and  oth-  "^^"^ 
erwise,  to  the  general  assembly  at  each  regular  session  thereof. 

Sec.  10.     The  inmates  of  the  asylum  may  be  returned  to  the  When  inmntc? 
parents  or  guardians  whenever  the  trustees  may  so  direct.  returnee . 

[See's.  U  to  13  make  temporary  appropriations.] 

Sec.  14.     The  superintendent  may,  under  the  direction  of  the  Matron  and 
board,  appoint  a  matron  and  a  steward,  and  appoint  such  teachers  ■^®^^"'^- 
and  employ  such  help  as  may  be  needed. 

Sec.  15.      The  term  "feeble-minded  children"  shall  be  con-  "Feeble 
strued  to  include  idiot  children  between  the  ages  of  seven  and  ^JS^'^dJiliiid. 
eighteen. 

[Eighteenth  General  Assembly,  Chapter  164.] 
Sec.  2.     The  expense  of  transmission  of  pupils  to  the  asylum,  Exponaet. 
and  all  clothing  required  for  the  same,  shall  be  paid  by  the  county 
sending  them,  when  such  pupils  are  supported  by  the  state;  in  all 
other  cases  by  the  parents  or  guardians. 


CHAPTEE  5. 

OP  THE   STATE   REFORK   SCHOOL. 

Section  1643.     A  reform  school  shall  be  permanently  located  at  Jfo^c^^so 
Eldora,  in  Hardin  county,  and  maintained  for  the  reformation  of  gi,  ' 
such  boys  and  girls  under  the  age  of  sixteen  years,  who  may  be 
committed  to  it  as  hereinafter  provided. 

[As  amended  by  16th  G.  A.,  ch.  38,  §  1,  changing?  the  age  from  eighteen 
to  sixteen.] 
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Sec.  1644.     There  shall  be  a  board  of  trustees,  whose  name  and 
'hutment*?    style  shall  be  "  The  board  of  trustees  of  the  Iowa  reform  school," 
iame,g2.  ^      and  it  shall  consist  of  five  persons,  who  shall  be  appointed  by  the 
14  G.  A.  ch.  131.  general  assembly,  no  two  of  whom  shall  be  taken  from  the  same 
congressional  district,  and  who  shall  hold  office  for  the  term  of 
Bix  years  each,  and  until  their  successors  are  appointed  and  quali- 
fied.    All  vacancies  in  said  board  shall  be  filled  by  appointment 
by  theji^overnor  of  the  state.     No  member  of  the  general  assem- 
bly shall  be  hereafter  chosen  a  trustee  of  the  reform  school,  and 
no  appointment  shall    be  made  till   the    number  of    trustees  is 
reduced  to  five. 

Sec.  1645.  Said  trustees  shall,  before  entering  upon  the  dis- 
?2G^A!*ch  69  charge  of  their  duties,  take  and  subscribe  an  oatn  or  affirmation 
g  3.  '  *  *  to  support  the  constitution  of  the  United  States  and  of  this  state, 
and  faithfully  discharge  the  duties  required  of  them  by  law. 
Sec.  1646.  The  members  of  said  board  shall  receive  no  com- 
compensatlon  pensation  except  the  same  mileage  going  to  and  returning  from 
Same  M  ^^®  place  of  meeting,  as  members  of  the  general  assembly,  com- 

14G.  A.ciLii6,  puted  for  the  actual  distance  from  their  residence  to  the  place  of 
^^  meeting;  provided^  that  while  employed  in   superintending  the 

erection  of  buildings  for  said  school,  they  shall  receive  the  sum  of 
three  dollars  per  day  and  their  Hctual  traveling  expenses,  the 
amoupt  due  each  trustee  to  be  certified  by  the  president  and  sec- 
retary of  the  board.    ' 

[For  general  provision  as  to  compensation  of  trustees,  etc.,  of  state  institu- 
tions, see  17th  (i.  A.,  ch.  92,  inserted  following  §  3826.] 

Sec.  1647.     Said   board   of    trustees  shall,  from   their   board, 
Officer  chosen    appoint  a  president,  secretary,  and  treasurer,  and  shall  take  charge 
ruiiS^^^dof  ^*  ^^®  general  interests  of  the  institution;  shall  have  power  to  en- 
trensurer.         act  by- laws  and  rules  for  the  regulation  of  all  its  concerns  not 
gl  '    '^  '    •   inconsistent  with  the  constitution  and  laws  of  this  state;  to  see 
14  G.  A.  ch.  116,  that  its  affairs  are  conducted  in  accordance  with  the  requirements 
of  law,  and  that  strict  discipline  is  maintained  therein;  to  provide 
employment  and  instruction  for  the  inmates;  to  appoint  a  super- 
intendent, a  steward,  a  teacher  or  teachers,  and  such  other  officers 
as  in  their  judgment  the  wants  of  the  institution  may  require,  and 
prescribe  their  duties;  to  exercise  a  vigilant  supervision  over  the 
institution,  its  officers,  and  inmates;   to  remove  such  officers  at 
their  pleasure  and  appoint  others  in  their  stead,  and  determine  the 
salaries  to  be  paid  to  the  officers;  and  shall  also  require  the  treas- 
urer to  execute  a  bond  to  the  state  of  Iowa  in  a  sufficient  amount 
to  be  approved  by  the  executive  council  and  filed  in  the  office  of 
the  secretary  of  state. 

Sec.  1048.  They  shall  cause  the  boys  and  girls  under  their 
Pupils  (might:  charge  to  be  instructed  in  piety  and  morality,  and  in  such 
scrib^^  ^^  ^^^  branches  of  useful  knowledge  as  are  adapted  to  their  age  and 
12  0.  A.  ch.  59,  capacity,  and  in  some  regular  course  of  labor,  either  mechanical, 
^  '  manufacturing,  or    agricultural,   as  is  best   suited  to  their  age, 

strength,  disposition,  and  capacity,  and  as  may  seem  best  adapted 
to  secure  the  reformation  and  future  benefit  of  the  boys  and  girls. 
Pupils  bound  ^^c.  1649.  The  trustees,  witii  the  consent  in  writing  of  their 
out  with  con-  parents  or  guardians,  as  the  case  may  be,  or  in  case  they  have  no 
or'guarSfansl  parents  or  guardians,  may  bind  out  boys  and  girls  committed  to  the 
Same,  2  7.  school  until  they  attain  their  majority,  or  for  any  less  time,  stipu- 
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lating  in  the  indentures  for  the  needful  amount  of  education,  and 
from  time  to  time,  as  the  rightful  guardians  of  the  boys  and  girls, 
ascertain  whether  the  duties  and  obligations  of  the  person  to  whom 
the  boy  or  girl  is  bound  are  faithfully  performed,  and  if  not,  can- 
cel the  indenture  and  receive  the  boy  or  girl  into  the  school 
again. 

Sec,  1650.     When  there  shall  be  twenty  or  more  boys  and  girls  school  visited: 
in  the  school,  one  or  more  of  the  trustees  shall  visit  the  school  report  of  tms- 

,,  J  •         i.1        1.  J       •  1      •      XL    •    tees  and  kuikjf- 

once  in  every  month  and  examme  the  boys  and  girls  in  their  inttiKknu 
school  room  and  labor,  and  inspect  the  register  and  accounts  of  '^*"'^^''  ^  ^ 
the  superintendent.  A  record  shall  be  kept  of  these  visits  in  the 
books  of  the  superintendent.  Once  in  every  year,  or  oftener  if 
the  trustees  think  it  necessary,  they  shall  examine  the  school  in 
all  its  departments,  including  the  accounts,  vouchers,  and  docu- 
ments of  the  superintendent,  and  prepare  a  report  on  the  condition 
of  the  institution  on  the  first  Monday  in  November  next  preced- 
ing the  meeting  of  the  general  assembly,  which,  together  with  a 
full  report  of  the  superintendent,  and  a  list  of  the  officers  and 
their  salaries,  with  an  estimate  of  the  value  of  the  personal  prop- 
erty of  the  state  in  connection  with  the  school,  shall  be  laid  before 
the  general  assembly. 

Sec.  1G51.     The  superintendent,  with  such  subordinate  officers  supcrintcnd- 
as  the  trustees  may  appoint,  shall  have  the  charge  and  custody  <^f  of-*duties*de^" 
the  boys  and  girls;  he  shall  discipline,  govern,  instruct,  employ,  fined. 
and  use  his  best  endeavors  to  reform  the  inmates  in  such  manner  ^^°^*^»29- 
as,  while  preserving  their  health,  will  secure  the  promotion,  as  far 
as  possible,  of  moral,  religious,  and  industrious  habits,  and  regular, 
thorough  progress  and  improvement  in  their  studies,  trades,  and 
employment. 

Sec.  1652.     He  shall,  before  entering  upon  his   duties,  give  a  Superintend- 
bond  to  the  state,  with  sureties,  the   amount  and  sureties  to  be  bomf:  IIju  o 
satisfactory  to  the  board  of  trustees,  cohditioned  that   he   shall  charKc  of  proi>. 
faithfully  perform  all  his  duties,  and  account  for  all  money  received  counts.^*'  "^ 
by  him  as  superintendent,  which  bond  shall  be  filed  in   the  office  ^^^^^*  2  ^^• 
of  the  secretary  of  state;  he  shall  have  charge  of  all  the  property 
of  the  institution  within  the  precincts  thereof;  he  shall  keep  in 
suitable  books  complete  accounts  of  all  his  receipts  and  expendi- 
tures, and  of  all  property  intrusted  to  him,  showing  the  income 
and  expenses  of  the  institution,  and  in  such  manner  as  the  trus- 
tees may  require,  for  all  money  received  by  him.     His  books  and 
documents  relating  to  the  school  shall,  at  all  times,  be  open  to  the 
inspection  of  the  trustees.     He   shall  keep  a  register  containing 
the  name,  age,  and  circumstances  connected  with  the  early  history 
of  each  boy  and  girl,  and  shall  add  such  facts  as  shall  come  to  iiis 
knowledge  relating  to  his  or  her  history  while  at  the  institution, 
and  after  leaving  it. 

Sec.  1*553.     When  a  boy  or  girl  under  the  age  of  sixteen  years,  when  con- 
shall,  in  any  court  of  record,  be  found  guilty  oi  any  crime,  except-  may  besenuo 
ing  murder,  the  said  court  may,  if  in  its  opinion  the  accused  is  a  ^^^  ^^  ^^ 
proper  subject  therefor,  instead  of  entering  judgment,  cause  an  Same,  J  ii. 
order. to  be  entered  that  said  boy  or  girl  be  sent  to  the  state  reform 
school  pursuant  to  the  provisions  of  this  chapter,  and  a  copy  of 
said  order,  duly  certified  by  the  clerk,  under  the  seal  of  said  court, 
shall  be  a  sufficient  warrant  for  carrying  said  boy  or  girl  to  the 
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Not  to  be  com- 
niitted  under 
seven  years  of 
ago. 

Trocecdlngs 
when  con- 
victed before  a 
justice  of  the 
peace, 
bame,  2  12. 


school^  and  for  his  or  her  commitment  to  the  custody  of  the  super- 
intendent thereof. 

[As  amended  as  to  age,  16th  G.  A.,  ch.  38,  §  2;  §  4  of  the  same  act  is  as 
follows:] 

Sec.  4.  No  boy  or  girl  shall  ever  be  committed  to  the  Iowa  re- 
form school  in  any  case,  who  is  under  the  age  of  seven  years,  or 
who  is  not  of  sound  mind. 

Sec.  1654.  When  a  bov  or  girl  under  the  age  of  sixteen  shall 
be  convicted  before  a  justice  of  the  peace  or  other  inferior  court 
of  any  crime,  or  of  beinor  a  disorderly  person,  it  shall  be  lawful  for 
the  magistrate  before  whom  he  or  she  may  he  convicted,  to  forth- 
with send  such  boy  or  girl,  together  with  all  the  papers  filed  in 
his  office  on  the  subject,  under  the  control  of  some  officer  to  a 
judge  of  a  court  of  record,  who  shall  then  issue  an  order  to  the 
parent  or  guardian  of  said  boy  or  girl,  or  such  person  as  may  have 
him  or  her  in  charge,  or  with  whom  he  or  she  has  last  resided,  or  one 
known  to  be  nearly  related  to  him  or  her,  or  if  he  or  she  be  alone 
and  friendless,  then  to  such  person  as  said  judge  may  appoint  to 
act  as  guardian  for  the  purposes  of  the  case,  requiring  him  or  her 
to  appear  at  a  time  and  place  stated  in  said  order,  to  show  cause 
why  said  boy  or  girl  should  not  be  committed  to  the  reform  school 
for  reformation  and  instruction. 

[As  amended  as  to  age,  by  16th  G.  A.,  ch.  38,  §  3.] 

Sec.  1655.  Said  order  shall  be  served  by  the  sheriff  or  other 
officer,  by  delivering  a  copy  thereof,  personally,  to  the  party  to 
whom  it  is  addressed,  or  leaving  it  with  some  person  of  full  age  at 
the  place  of  residence  or  business  of  said  party,  and  immediate 
return  shall  be  made  to  the  said  judge  of  the  time  and  manner  of 
such  service.  The  fees  of  the  sheriff  or  other  officer  under  this 
chapter,  shall  be  the  same  as  now  alftwed  by  law  for  like  services. 

The  same  fees  should  be  allowed 
for  convevinpr  a  prisoner  to  the  reform 
school  as  for  conveying  a  convict  to  the 

Sec.  1656.  At  the  time  and  place  mentioned  in  said  order,  or 
Hearins;:  com-  at  the  time  and  place  to  which  it  may  be  adjourned,  if  the  parent 
""'*       ♦  ^j,  guardian  to  whom    said   order  may  be  addressed  shall  apj^oar, 

then  in  his  or  her  presence,  or  if  he  or  she  shall  fail  to  appear, 
then  in  the  presence  of  some  suitable  person  whom  the  said  judge 
shall  appoint  as  guardian  for  the  purposes  of  the  case,  it  shall  and 
may  be  lawful  for  the  said  judge  to  proceed  to  take  the  voluntary 
examination  of  said  boy  or  girl,  and  to  hear  the  statements  of  tho 
party  appearing  for  him  or  her  and  such  testimony  in  relation  to 
the  case  as  may  be  produced,  and  if  upon  such  examination  and 
hearing  the  said  judge  shall  be  satisfied  thai  the  boy  or  girl  is  a 
fit  subject  for  the  state  reform  school,  he  may  commit  him  or  her 
to  said  school  by  warrant. 

Sec.  1657.  The  judge  shall  certify  in  the  warrant  the  place  in 
which  the  boy  or  girl  resided  at  the  time  of  his  or  her  arrest,  also 
his  or  her  age,  as  near  as  can  be  ascertained,  and  command 
the  said  officer  to  take  the  said  boy  or  girl  and  deliver  him  or 
her,  without  delay,  to  the  superintendent  of  said  school,  or  other 
person  in  charge  thereof,  at  the  place  where  the  .same  is  estab- 


Order:  how 
served:  com- 
l»insation  of 
ollicers. 
Sunic.  i  13. 


penitentiary,  under  §  3788 :   Bringolf 
V.  Polk  Co.,  41-554,  559. 
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lished;  and  such  certificate,  for  the  purpose  of  this  chapter,  shall 
be  conclusive  evidence  of  his  or  her  residence  or  age.  Accom- 
panying this  warrant,  the  jud"^e  shall  transmit  to  the  superintend- 
ent by  the  officer  executing  it,  a  statement  of  the  nature  of  the 
complaint,  together  with  such  other  particulars  concerning  the  boy 
or  g  rl  as  the  judge  is  able  to  ascertain. 

Sec.  1658.     If  the  judge  is  of  the  opinion  that  the  boy  or  girl  Appeal, 
is  not  a  6t  subject  for  the   school,  or,  if  said  boy  or  girl  shall  ^*^°^^'  ^  ^^ 
appeal  from  the  decision  of  the  court  in  which  the  conviction  was 
had,  he  shall  remand  him  or  her  to  the  custody  of  the  officer  who 
had  him  or  her  in  charge,  to  be  returned  to  the  magistrate  before 
whom  the  conviction  was  had,  to  be  dealt  with  according  to  law. 

Sec.  1659.     If  any  parent  or  guardian  shall  make  complaint  to  complaint  by 
a  judge  of  a  court  of  record,  that  any  boy  or  girl,  the  child  or  ^^^Jian-    ro- 
ward  of  such  parent  or  guardian,  is  habitually  vagrant  or  disor-  ceedings.* 
derly,  or  incorrigible,  it  shall  and  may  be  lawful  for  said  judge  to  Same,gi7. 
issue  a  warrant  to  have  the  sheriff  or  constable  to  cause  said  boy 
or  girl  to  be  brought  before  him  at  such  time  and  place  as  he  may 
Hppoint,  when  and  where  said  judge  shall  examine  the  parties, 
and  if  in  his  judgment  the  boy  or  girl  is  a  fit  subject  for  the 
reform  school  he  may  issue  an  order,  with  the  consent  of  said 
parent  or  guardian  endorsed  thereon,  to  be  executed  by  a  sheriff 
or  constable,  committing  said  boy  or  girl  to  the  custody  of  the 
superintendent  of  said  school  for  reformation  and  instruction  till 
he  shall  attain  the  age  of  majority;  provided^  that  security  for 
the  payment  of  the  expenses  of  said  complaint,  commitment,  and 
of  carrying  said  fcoy  or  girl  to  the  reform  school,  and  the  expenses 
of  board  at  such  school,  may,  in  the  discretion  of  said  judge,  be 
required  of  said  parent  or  guardian. 

Sec.  1660.     No  boy  or  girl  shall  be  committed  to  said  reform  M<Uority:  du- 
school  for  a  longer  term  than  until  he  or  she  attain  the  age  of  g*^"^®;  ,g 
majority,  but  the  said  trustees  by  their  order  may,  at  any  time   ^^^' 
after  one  year's  service,  discharge  a  bov  or  girl  from  said  school 
as  a  reward  of  good  conduct  in  the  school  and  upon  satisfactory 
evidence  of  reformation. 

Sec.  1661.     Any  boy  or  girl  committed  to  the  state  reform  pupii  retained : 
school  shall  be  there  kept,  disciplined,  instructed,  employed,  and  eiiectoi  bind- 
governed,  under   the    direction  of  the   trustees,   until  he  or  she  same?2  w. 
arrives  at  the  age  of  majority  or  is  bound  out,  reformed,  or  legally 
discharged.     The  binding  out  or  discharge  of  a   boy   or  girl  as 
reformed    or  having  arrived  at  the  age    of  majority,  shall  be  a 
complete  release  from  all  penalties  incurred  by  conviction  of  the 
offense  for  which  he  or  she  was  committed. 

Sec.  1662.     If  any  boy  or  girl,  convicted  of  a  felony,  committed  unmiy  or  in- 
to the  reform  school,  shall  prove  unruly  or  incorrigible,  or  if  his  ^^^jp'^^*^ 
or  her  presence  shall  be  manifestly  and  persistently  dangerous  to  same,  jao- 
the  welfare  of  the  school,  the  trustees  shall  have  power  to  order 
his  or  her  removal  to  the  county  from  which  he  or  she  came  and 
delivery  to  the  jailor  of  the  said  county,  and   proceedings  agair'st 
him  or  her  shall  be   resumed  as  if  no  warrant  or  order  commit- 
ting him  or  her  to  the  reform  school  had  been  made. 

Sec.  1663.     Every  person  who  unlawfully  aids  or  assists  any  p^mishracnt 
boy  or  girl  lawfully  committed  to  the  reform  school  in  escaping,  for  aiding  purii 
or  attempting  to  escape  therefrom,  or   knowingly  conceals  such  samc!^J  ii. 
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boy  or  girl  after  his  or  her  escape,  shall  be  punished  by  fine  not 
exceediug  one  thousand  dollars,  and  imprisonment  in  the  peniten- 
tiary not  exceeding  five  years. 

[Fifteenth  General  Assembly,  Chapter  21.] 
Sec.  1.  There  is  hereby  appropriated,  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  the  sum  of  eight  dollars 
per  month,  or  so  much  thereof  as  may  be  necessary,  for  each  boy 
or  girl  actually  supported  in  the  state  reform  school,  counting  the 
average  number  sustained  in  the  school  for  the  month;  and  upon 
the  presentation  to  the  auditor  of  state,  each  month,  of  a  sworn 
statement  by  the  superintendent  of  the  average  number  of  boys 
and  girls  supported  by  the  school  for  the  preceding  month,  the 
auditor  of  state  shall  draw  his  warrant  on  the  treasurer  of  state 
in  favor  of  the  treasurer  of  the  board  of  trustees  of  the  state  re- 
form school  for  the  sum  hereinbefore  provided. 

{As  amended  as  to  sum  per  month  by  17th  G.  A.,  ch.  97,  §  1.    §  2  of  the 
original,  is  repealed  by  g  2  of  the  latter  act.] 


Appropriation 
for  HupiJort  of 
reform  school. 


How  drawn. 


CHAPTER  6. 


COLLEGE   FOR  THE   BLIND. 


Trustees  of: 
who  compos* 
how  chosua. 


Same. 


Supervision : 
power  of  trus- 
tees. 
R.  I  '2145. 


Quorum. 
K.  i  2146. 

Compensation 
of  tru-stees. 
10  G.  A.  ch.  86, 
§3. 


Trustees  to  fix 
compensation 
of  omcere. 

10  G.  A.  ch.  64, 
2  ?  2,  3. 

11  G.  A.  Ch.  48, 

y2.3. 
G.  A.  ch.  94. 
82. 


Section  1664.  There  shall  be  maintained  at  Vinton,  in  the 
county  of  Benton,  a  collenre  for  the  blind,  under  the  supervision 
of  a  board  of  trustees  consistin<^  of  six  persons  who  shall  be  chosen 
bj  the  general  assembly  as  their  present  or  future  terms  of  office 
expire,  and  hold  their  oflBces  for  four  years  from  the  date  of  each 
appointment. 

Sec.  1 005.  No  member  of  the  general  assembly  shall  hereafter 
be  chosen  a  trustee  of  the  college  lor  the  blind. 

Sec.  1606.  The  trustees  shall  have  the  general  supervision  of 
the  institution,  adopt  rules  for  the  government  thereof,  provide 
teachers,  servants,  and  necessaries  for  the  institution,  and  perform 
all  other  acts  necessary  to  render  the  institution  efficient  and  to 
carry  out  the  purpose  of  its  establishment. 

Sec.  1667.  Three  of  said  trustees  shall  constitute  a  quorum  for 
the  transaction  of  business. 

Sec.  1668.  Trustees  residinp^  more  than  ten  miles  from  the  in- 
stitution, shall  be  allowed  &Ye  dollars  per  day  for  actual  services 
and  ten  cents  per  mile  to  and  i'rom  their  place  of  meeting,  which 
shall  be  paid  out  of  the  funds  of  the  institution,  for  attendance  at 
the  quarterly  and  annual  meetings  of  the  board. 

[Modified  as  to  compensation  by  17th  G.  A.,  ch.  92,  inserted  following  § 
3826.J 

Sec.  1669.  The  board  of  trustees  shall  fix  the  compensation 
of  all  the  officers  and  employes  of  said  institution,  at  such  rate 
as  shall  by  them  be  deemed  just  and  equitable;  provided^  that  in 
no  event  shall  the  total  amount  of  expenses  of  the  institution 
exceed  the  total  amount  of  appropriation  for  the  same. 
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Sec.  1670.     The  assistant  officers  shall  receive  their  appoint-  Officers:  ap- 
raent  from  the  board,  upon  the  nomination  of  the  principal,  and  £?  12154."*  **'' 
shail  be  responsible  to  the  principal  for  the  faithful  performance 
of  their  duties,  and  the  principal  shall  be  held  responsible  to  the 
board  for  the  performance  of  nis  duties. 

Sec:.  1671.     The  trustees  shall  appoint  some  one  of  the  em-  steward: 
ployes,  steward,  at  such  compensation  as  they  may  deem  just,  fo  o^!  a!  ch.  5t. 
who,  under  their  direction,  shail  purchase  all  supplies  for  the  in-  ^^     a    h  4^ 
stitution.  !4.  *    * 

Sec.  1672.     Persons  not  residents  of  the  state  shall  be  entitled  xou-rcsideuts. 
to  the  ben^ts  of  this  institution,  on  paying  to  the  treasurer  thereof  R.r-i"«8. 
the  sum  of  fifty- four  dollars  a  quarter  in  advance,  provided^   that 
no  such  person  shall  be  so  received  to  the  exclusion  of  any   resi- 
dent of  this  state. 

[A«  amended,  as  to  rate  of  charge,  by  17th  G.  A.,  ch.  72,  §  1.1 

Sec.  1673.     The  board  of  trustees  shall  elect  one  of  their  num-  President: 
ber  president  and  another  treasurer  of  the  institution,   and  the  S^^bmuL^ 
treasurer  shall  enter  into  bonds,  with  security,  in  the  sum   of  not^-^^^^ 
less  than  thirty  thousand  dollars,  to  be  approved  by  the  executive 
council,  conditioned  for  the  faithful  performance  of  his  duties,  and 
the  honest  disbursement  of  and  accountal  for  all  moneys  belonging 
to  the  institution,  which  bond  shall  be  filed  with  the  secretary  of 
state. 

Sec.  1674.     The  board  of  trustees  shall  not  create  any  in  debt-  indebtedness, 
edness  against  the  institution,  exceeding  the  amount  appropriated  ^•^^^^^* 
by  the  general  assembly  for  the  support  thereof. 

Sec.  1675.  To  meet  the  ordinary  expenses  of  the  institution,  Appropriation 
including  furniture,  books,  and  maps,  the  compensation  of  princi-  io'q.  a.  ch.  54, 
pal,  matron,  teachers,  and  employes,  and  to  provide  for  contin-  ^^^  a  h  129 
gencies,  there  is  hereby  appropriated  the  sum  of  eight  thousand  j  1.  '  '  ' 
dollars  annually,  or  so  much  thereof  as  may  be  necessary,  to  be 
drawn  quarterly,  and  then  only  as  necessary  to  meet  the  wants  of 
the  institution. 

Sec.  1676.     For  the  purpose  of  meeting  current  expenses,  there  Same, 
is  appropriated  out  ol"  the  state  treasury  so  much  as  necessary,  1%^'  ^'  ^^-  ^ 
not  to  exceed  thirty-two  dollars  per  quarter  to  each  pupil  in  said  ii  G.  a.  ch.  43, 
institution,  except  non-residents  and  those  who  were  non-residents  ^  ' 
at  the  time  of  their  reception. 

[As  amended  by  l7th  G.  A.,  ch.  72,  §  2,  and  18th  G.  A.,  ch.  165.] 

Sec.  1677.  The  principal  of  said  institution  shall  report  to  the  Report  to  gav- 
governor,  on  or  before  the  fifteenth  day  of  November  preceding  lamcch's.? 2 6. 
each  regular  session  of  the  general  assembly,  the  number  of  pupils 
in  attendance,  with  the  name,  age,  sex,  residence,  place  of  nativity, 
and  also  the  cause  of  blindness  of  each  pupil.  He  shall  also  make 
a  report  of  the  studies  pursued  and  trades  taught  in  said  institu- 
tion, together  with  a  complete  statement  of  the  expenditures,  and 
also  the  number,  kind,  and  value  of  articles  manufactured  and  sold. 

Sec.  1678.     When  the  pupils  of  said  institution  are  not  other*  Clothfng  for 
wise  supplied  with  clothing,  they  shall  be  furnished  by  the  prin-  Sl^^^d!**^ 
cipal,  who  shall  make  out  an  account  therefor  in  each  case  against  Samech's.}}?. 
the  parent  or  guardian,  if  the  pupil  be  a  minor,  and  against  the 
pupil  if  he  or  she  have  no  parent  or  guardian  or  has  attained  the 
age  of  majority,  which  account  shall  be  certified  to  be  correct  and 
31 
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signed  by  the  principal,  and  shall  be  presumptive  evi(ifence  of  its 
correctness  in  the  courts,  and  such  principal  shall  forthwith  remit 
such  account  to  the  treasurer  of  the  proper  county,  who  shall 
proceed  to  collect  the  same  by  suit,  if  necessary,  in  the  name  of 
such  institution,  and  pay  the  same  into  the  state  treasury,  and 
said  principal  shall,  at  the  same  time,  remit  a  duplicate  of  such 
account  to  the  auditor  of  state,  who  shall  credit  the  same  to  ac- 
count of  the  college  for  the  blind,  and  charge  it  to  the  proper 
county. 

Sec.  1679.     The   above    appropriations,   including  account  of 
Appropriation :  clothing  furnished  pupils,  shall  be  drawn  quarterly  on  the  (jrder 
sainefch'R.g{8.  of  the  trustees  of  the  institution  made  on  the  auditor  of  the  state, 
i^G.  A.  ch.  129,  yf\^Q  shall  draw  his  warrant  in  the  name  of  such  institution  on  the 
treasurer,  as  ordered  by  the  trustees. 

Sec.  1680.     All  blind  persons,  residents  of  this  state,  of  suitable 

Education  ftir-  age  and  capacity,  shall  be  entitled  to  an  education  in  this  institu- 

nense  of  state,   tion  at  the  expense  of  the  state.     Each  county  superintendent  of 

R.i2i47.  common  schools  shall  report  on  the  first  day  of  November  of  each 

year  to  the  superintendent  of  the  college  for  the  blind,  the  name, 

age,  residence,  and  post  office  address  of  every  blind  person,  and 

every  person  blind  to  such  an  extent  as  to  be  unable  to  acquire  an 

education  in  the  common  schools,  and  who  resides  in  the  county 

in  which  he  is  superintendent. 

[Sees.  1681,  irK32  and  1683,  providing  for  an  industrial  home  for  the  blind, 
repealed;  16th  G.  A.,  ch.  71.] 

Sec.  1684.  Upon  the  death,  resignation,  or  removal  from  the 
Vacancies  In  state  of  any  member  of  the  board  of  trustees,  the  general  assem- 
fiiicd.*  °^  bly,  if  in  session  at  the  time,  shall  fill  the  vacancy,  but  if  the 
general  assembly  is  not  in  session,  then  shall  the  governor  fill  such 
vacancy  by  appointment,  to  continue  until  the  next  regular  session 
of  the  general  assembly  and  until  a  successor  shall  be  by  that  body 
elected^  The  refusal  or  neglect  of  any  duly  elected  or  appointed 
member  of  said  board  to  act,  shall  be  deemed  a  resignation. 


CHAPTER  7. 

OP  THE  INSTITUTION   FOR  THE   DEAF  AND   DUMB. 

Section  1685.  There  shall  be  permanently  maintained  atCk)un- 
Tnisteesof:  cil  Bluffs,  in  the  county  of  Pottawattamie,  an  institution  for  the 
r!*?j*2B7,"^!  support  and  education  of  the  deaf  and  dumb,  under  the  supervi- 
11  G.  A.  ch.  186,  sion  of  a  board  of  trustees. 

[As  amended  by  17th  G.  A.,  ch.  136,  §  5,  striking  out  the  latter  part  of 
the  original  section  as  to  election  and  term  of  office  of  trustees.  See  other 
sections  of  the  act  inserted  following  §  1696.] 

Powcranddutj      Sec.  1686.     The  trustees  shall  have  the  general  supervision  of 


It*  2 

10  o. 


2158.  the  institution,  adopt  rules  for  the  government  thereof,  provide 


H2.8. 


A.  ch.  54,  teachers,  servants,  and  necessaries  for  the  institution,  and  perform 
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all  other  acts  necessary  to  render  it  eflScient,  and  to  caiTy  out  the 
purposes  of  its  establishment. 

Sec.  1687.     Three  of  said  trustees  shall  constitute  a  quorum  for  Quomm:  rec- 
the  transaction  of  business,  and  their  proceedings  at  each  meeting  i^229^ 
shall  be  recorded  in  a  minute  book,  which  shall  be  signed  by  those 
present  and  form  a  record  of  their  proceedings. 

[As  to  compensation  of  trustees  of  state  institutions,  in  general,  see  17th 
G.  A.,  eh.  92,  inserted  following  §  3826.] 

Sec.  1688.     Persons  not  residents  of  the  state,  of  suitable  age  Non-residents, 
and  capacity,  shall  be  entitled  to  an  education  in  said  institution,  ^-2  2160. 
on  paying  to  the  trustees  thereof  the  sum  of  forty  dollars  a  quarter 
in  advance. 

Sec.  1689.     Every  deaf  and  dumb  citizen  of  the  state,  of  suit-  f^^}J{^/j*2"JJ* 
able  age  and  capacity,  shall  be  entitled  to  receive  an  education  in  nishedbystate 
said  institution  at  the  expense  of  the  state,  and  each  county  su-  J^Q'^ih  114 
perintendent  of    common  schools  shall  report  on  the  first  day  of 
November  in   each  year  to  the  superintendent  of  the  institution 
the  name,  age,  and  post  ofBce  address  of    every  deaf  and  dumb 
person  between  the  ages  of  five  and  twenty-one  years  residing  in 
his  county,  including  all  such  persons  as  may  be  too  deaf  to  ac- 
quire an  education  in  the  common  schools. 

Sec.  1690.     The  board  of  trustees  shall   select  one   of    their  ?^^«"=  , 

.  ,       .  ,  ,  *     ,       .        .        .         trejisnrer  to 

number  as  president  and  another  as  treasurer  of  the  institution,  give  boud.    * 
and  the  treasurer  shall  enter  into  bonds,  with  security,  in  such  sum  ^-^2102. 
as  the  board  shall  direct,  conditioned  for  the  faithful  paying  over 
of  all  money  belonging  to  the  institution  upon  the  order  of  the 
board,  which  bond  shall  be  approved  by  the  executive  council  and 
filed  with  the  secretary  of  state. 

Sec.  1691.  The  board  shall  not  create  any  indebtedness  against  t  <,  v.  ^^ 
the  institution  exceeding  the  amount  appropriated  by  the  general  R.g2i63. 
assembly  for  the  use  thereof. 

Sec.  1692.  For  the  purpose  of  meeting  current  expenses,  there  Approprintion. 
is  hereby  appropriated  the  sum  of  twenty-eight  dollars  per  quarter  J^|.^-  a-  ^^^-  ^' 
for  each  pupil  in  said  institution.  12  b.  A.  ch.  loe, 

[As  amended  as  to  amount  by  17th  G.  A.,  ch.  98,  §  1,  and  ISth  G.  A.,  ch.  priv.iaws,i4  G. 
203.  J  A.ch.75.  g2. 


Sec.  1693.     To  meet  the  ordinary  expenses  of  the  institution.  Same. 


including  furniture,  books,  school-apparatus,  and  compensation  of  ^^^^-^-^  -^ 


officers  and  teachers,  there  is  liereby  appropriated  the  sum  of 
eleven  thousand  dollars  per  annum,  or  so  much  thereof  as  may 
be  necossary,  which  may  be  drawn  quarterly  in  such  sums  as  the 
necessities  of  the  institution  may  require. 

[As  amended  as  to  amopnt  by  17th  G.  A.,  ch.  98,  §  2,  and  18th  G.  A., 
ch.  2O.3.J 

Sec.  1694.     The  superintendent  of  said  institution  shaU  report  superintend- 
to  the  governor,  on  or  before  the  fifteenth  day  of  November  pre-  govmuir^cdi^ 
cedina:  each  regular  session  of  the  general  assembly,  the  number  tents  of. 


of  pupils  in  attendance,  with  the  name,  age,  sex,  residence,  place  120.  a.  ch 
of  nativity,  and  also  the  cause   of  the   deafness  of  each   pupil.  <J^- 
He  shall  make  a  report  of  the  studies  pursued  and  trades  taught 
in  said  institution,  together  with  a   complete  detailed  statement 
of  the  expenditures  for  said  institution   and  the   receipts  on  ac- 
count of  the  same,  the  salaries  paid  to  each  officer  and  teacher, 
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and  also  the  kind,  number,  and  value  of  articles  manufactured 
and  sold. 

Sec.  1695.  When  the  pupils  of  said  institution  are  not  other- 
nip^Us^ri°'  wise  supplied  with  clothing,  they  shall  be  furnished  by  the  super- 
nished :  how  iutendent,  who  shall  make  out  an  account  of  the  cost  thereof  in 
FoG.^A^^'h. 54,  ^*^ch  case,  against  the  parent  or  guardian  if  the  pupil  he  a  minor, 
|7.  .  .  - Qg  and  against  the  pupil  if  he  or  she  have  no  parent  or  guardian  or 
g  6.  "  *  have  attained  the  age  of  majority;  which  account  shall  be  certified 

to  be  correct  by  said  superintendent;  and  when  so  certified,  such 
an  account  shall  be  presumed  correct  in  all  courts.  The  superin 
tendent  shall  thereupon  remit  said  accounts  by  mail  to  the  treas 
urer  of  the  county  from  which  the  pupil  so  supplied  shall  have 
come  to  said  institution ;  such  treasurer  shall  proceed  at  once  to 
collect  the  same  by  suit  in  the  name  of  his  county  if  necessary, 
and  pay  the  same  into  the  state  treasury;  the  superintendent 
shall,  at  the  same  time,  remit  a  duplicate  of  such  account  to  the 
auditor  of  state,  who  shall  credit  the  same  to  the  account  of  tho 
institution,  and  charge  it  to  the  proper  county;  provided^  if  it 
shall  appear  by  the  atiklavit  of  three  disinterested  citizens  of  the 
county,  not  of  kin  to  the  pupil,  that  the  said  pupil  or  his  or  her 
parents  would  be  unreasonably  oppressed  by  such  suit,  then  such 
treasurer  shall  not  commence  the  said  suit,  but  shall  credit  the 
same  to  the  state  on  his  books,  and  report  the  amount  of  such  ac- 
count to  the  board  of  supervisors  of  his  county,  and  the  said  board 
shall  levy  sufficient  tax  to  pay  same  to  the  state,  and  to  cause  the 
same  to  be  paid  into  the  state  treasyry. 

Sec.  1696.  The  above  mentioned  appropriations,  including  the 
Approprla-  accounts  for  clothing  aforesaid,  shall  be  drawn  quarterly  on  the 
rtrawn.^^^  requisition  of  the  board  of  trustees  of  the  institution,  in  the  usual 
lOG.A.  ch.54,  manner,  and  then  only  in  such  amounts  as  the  wants  of  the  insti- 
ls. X     ^«  '  ^ 

12  G.  A.  ch.  106,  tution  may  require. 
27. 

[Seventeenth  General  Assembly,  Chapter  136.] 

Sec.  1.  The  board  of  trustees  of  the  institution  for  the  deaf 
Board  of  and  dumb  shall  consist  of  three  persons,  to  be  elected  by  the 

{2^^*  present  general  assembly,  one  for  two  years,  one  for  four  years, 

and  one  for  six  years;  and  each  subsequent  general  assembly 
shall  elect  one  trustee  to  serve  for  six  years.  Two  of  said  trustees 
shall  constitute  a  quorum  for  the  transaction  of  business.  Said 
trustees  shall  enter  upon  the  duties  of  their  office  on  the  first  day 
of  May  in  the  year  in  which  they  are  elected. 

Sec.  2.  And  no  teacher,  superintendent,  steward,  or  other  era- 
Teachcra,  etc,  ploye,  shall  reside  in  the  institution,  or  receive  board,  or  any 
iu^hc^insStu-^  allowance  of  provision,  clothing,  fuel,  or  other  supplies  from  the 
tiou.  funds  or  supplies  furnished  for  the  support  of  the  institution,  ex- 

cept by  arrangement  made  in  advance  with  the  trustees,  and  at 
and  for  prices  that  shall  be  just  to  the  state. 
[Sec.  3  makes  an  appropriation  for  buildings.] 

Sec.  4.     The  trustees  shall  have  authority  to  utilize  the  inmates 
beTise^i'o*^     of  the  institution,  so  far  as  practicable   without  interfering  with 
any  suitable      the  proper  education  of  the  inmates,  in  any  suitable  labor  on  the 
farm,  in  the  workshops,  in  the  erection  of  buildings  belonging  to 
the  institution,  or  in  the  domestic  service  of  the  same. 
[Sec  5  amends  §  1685,  which  see.] 
[Sec.  6  makes  a  temporary  appropriation.] 


labor. 
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STATE   NORMAL   SCHOOL. 

[Sixteenth  General  Assembly,  Chapter  129.1 

Section  1.     A  school  for  the  special  instruction  and  training  where  estab- 
of  teachers  for  the  common  schools  of  this  state  is  hereby  estab-  ^^^^ 
lished  at  Cedar  Falls,  in  Black  Hawk  county. 

Sec.  2.  The  school  shall  be  under  the  management  and  con-  how  managed, 
trol  of  a  board  of  directors  consisting  of  six  members,  no  two  of 
whom  shall  be  from  the  same  county.  They  shall  be  elected  by 
the  general  assembly,  two  for  two  years,  two  for  four  years  and 
two  for  six  years,  and  the  general  assembly  shall  elect  two  mem- 
bers of  said  board  every  two  years,  for  the  full  term  of  six  years 
as  the  terms  of  ofl&ce  of  the  respective  classes  expire.  Their  term 
of  office  shall  commence  on  tlie  1st  day  of  June  following  their 
election.  No  member  of  the  board  shall  be  a  teacher  in  the 
school  or  receive  other  compensation  for  his  services  than  a  re- 
imbursement of  his  actual  expenses  to  be  certified  to  by  him  and 
paid  out  of  the  state  treasury.  Any  vacancy  occurring  in  the  Vacancy, 
board  shall  be  filled  by  the  appointment  of  the  governor. 

Sec.  3.  The  board  shall  convene  at  the  call  of  the  superin-  Board  shall 
tendent  of  public  instruction  on  or  before  June  15th,  187G,  and  organixe, 
having  each  qualified  according  to  law,  shall  organize  by  the  elec- 
tion of  a  president  and  vice  president  from  their  member  [number], 
and  a  secretary  and  a  treasurer  who  shall  be  persons  not  numbers 
[members]  of  the  board.  The  secretary  shall  receive  such  com- 
pensation as  may  be  fixed  by  the  bo.rd  not  to  exceed  the  sum  of 
one  hundred  dollars  and  actual  traveling  expenses.  The  treasurer 
shall  receive  no  compensation  but  shall  receive  re-imburseraent  of 
actual  expenditures. 

Sec.  4.  The  board  shall  require  a  bond  in  the  sum  of  twenty  Trcagurer 
thousand  dollai-s  of  the  treasurer  with  proper  and  sufficient  sureties, 
conditional  for  the  safe  keeping  of  funds  coming  into  his  hands. 
He  shall  receive  and  disburse  all  moneys  hereby  appropriated, 
and  any  other  funds  as  tlie  board  may  provide.  The  board  rray 
require  of  any  other  officer  or  employe  who  may  be  authorized 
to  receive  or  pay  out  money  a  like  bond. 

Sec  5.  Tt  shall  be  the  duty  of  the  board,  in  every  necessary  Duties  of  board- 
manner  with  the  means  at  their  disposal,  to  provide  for  and  carry 
out  the  object  for  which  the  school  is  established.  For  that  pur- 
pose they  shall  employ  competent  and  suitable  teachers,  and 
other  employes.  They  shall  direct,  use  and  control  all  the 
property  of  the  state  coming  into  their  hands  for  that  purpose. 
They  shall  control  and  direct  the  expenditure  of  all  moneys. 
They  shall  make  all  necessary  rules  for  the  management  of  the 
school  and  the  government  thereof,  and  shall  provide  for  the  ad- 
mission of  pupils  from  the  several  counties  of  the  state  in  propor- 
tion to  their  respective  population  and  upon  the  appointment  of 
respective  boards  of  supervisors,  or  as  the  board  may  direct. 
They  shall  establish  and  publish  uniform  rules  for  the  admission  ^J^S'^' 
of  pupils  thereto  and  such  rules  shall  provide  for  equal  rights  in  schooL 
said  school  to  all  the  teachers  in  the  state,  but  they  shall  require 
in  all  cases  satisfactory  evidence  of  the  good  character  of  the 
pupil.     They  shall  also  further  require  all  pupils  upon  their  ad- 
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mission  to  the  school  to  sign  a  statement  of  their  intention  in 
good  faith  to  follow  the  business  of  teaching  in  the  schools  of 
the  state.  It  shall  also  be  the  duty  of  the  board  to  make  all  pos- 
sible and  necessary  arrangements  with  the  means  at  their  disposal 
for  the  boarding  and  lodging  of  pupils,  but  the  pupils  shall  pav 
the  cost  of  the  same.  They  shall  require  each  pupil  to  pay  a  iVe 
for  contingent  expenses  amounting  to  not  more  than  one  dollar 
per  month.  The  school  shall  bo  open  during  such  part  of  the 
year  as  the  board  shall  determine,  but  the  sessions  shall  continue 
at  least  twenty-six  weeks.  But  the  board  of  directors  may,  in 
their  discretion,  charge  the  pupils  with  a  tuition  fee  not  exceeding 
six  dollars  per  term,  if  such  charge  shall  be  necessary  in  order  to 
the  proper  support  of  the  school  as  provided  by  law. 
[As  amended  by  the  addition  of  the  last  sentence,  17th,  G.  A.,  eh.  142,  §  2.] 

Sec.  6.  At  the  close  of  the  year,  and  on  or  before  the  first  day 
of  July,  1876,  it  shall  he  the  duty  of  the  board  of  trustees  of  the* 
Iowa  soldiers'  orphans'  home,  to  deliver  over  to  the  l.oard  of  direc- 
tors provided  for  herein,  the  t;uildings  and  grounds  at  Cedar  Falln, 
Iowa,  now  occupied  by  said  home,  transferring  for  the  puq)ose  the 
inmates  of  said  home  to  the  home  at  Davenport.  Tliey  shall  also 
at  the  sajne  time  turn  over  in  like  manner  all  the  personal  prop  r'y 
at  said  home  at  Cedar  Falls,  except  such  as  is  necessary  for  and 
adapted  to  the  personal  use  of  such  inmates  at  Davenport,  and  a 
careful  inventory  and  appraisement  thereof  shall  be  made,  and  a 
proper  voucher  given  therefor  by  said  board  of  directors. 

Sec.  7.  The  board  of  directors  shaU  at  once  proceed  to  make 
such  improvements  and  chauges  in  said  buildings  and  grounds 
as  may  be  necessary  to  adopt  [adapt]  the  same  to  the  use  of  said 
school  but  without  greater  expense  to  the  state  than  is  provided 
for  in  this  act,  and  shall,  on  or  before  September  10th,  1870,  open 
the  same  to  the  use  and  instruction  of  pupils. 

[Sec.  8  makes  a  temporary  appropriation.] 

Sec.  9.  The  said  board  shall  make,  at  the  end  of  each  school 
year,  to  the  superintendent  of  public  instruction,  a  detailed  re- 
port of  their  proceedings  during  the  year.  Their  report  shall  also 
contain  the  number  of  teachers  employed  in  the  school,  with  the 
compensation  of  each,  the  number  of  pupils,  classified ;  the 
amount  of  receipts  and  expenditures  and  the  items  thereof,  with 
such  other  information  and  recommendations  as  they  may  deem 
expedient,  which  report  shall  be  embodied  in  the  superintendent's 
report  to  the  general  assembly. 


CHAPTER  8. 


OP   COUNTY   HIGH   SCHOOLS. 


Section  1697.  Each  county  having  a  population  of  two 
n -i^Ld®  estab-  thousand  inhabitants  or  over,  as  shown  by  the  last  state  or  federal 
13^0.  A.  ch.  116,  census,  may  establish  a  high  school  on  the  conditions  and  in  the 
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manner  horein after  prescribed,  for  the  purpose  of  affording  better 
educHtional  facilities  for  pupils  more  advanced  than  those  attend- 
ing district  sch(X)ls,  and  for' persons  desiring  to  fit  themselves  for 
the  vocation  of  teaching. 

Sec.  1698.     When  one-third  of  the  electors  of  a  county,  *s  PetiUon  for^^^^ 
shown  by  the  returns  of  the  Inst  proceeding  election,  shall  petition  published. 
the  board  of  suptTvisors  requesting  that  a  county  high  school  be  °*^*^'  ^  ~ 
established  in  their  county  at  the  place  in  said  petition  named, 
then,  or  when  said  board  in  its  discretion  shall  deem  proper,  said 
board  shall  give  twenty  days'  notice  previous  to  the  next  general 
election,  or  previous  to  a  special   election   duly  called  for  that 
purpose,  that  they  will  submit  the  question  to  the  electors  qf  said 
county  whether  such  high  School  shall  be  established  ;  at  which 
election  said  electors  shall  vote  by  ballot,  for  or  against  establish- 
ing'such  county  high-school.     The  notice  contemplated  in  this 
section   shall  be  given   through  one   or  more   newspapers    pub- 
lislied  in  said  county,  if  any  be  published  therein,  and  by  at  least 
one  written  or  printed  notice  to  be  posted  in  each  township. 

Sec.  1699.     Alter  said  election,  the  ballots  on    said  question  votes  can- 
shall  be  canvassed  in  the  san.e   manner  as   in    the   election  ^O'' ^^*^  *  *{J"e,] 
county  officers ;  and  if  a  majority  of   all  the  votes  cast  on  said  guaiwcationof! 
question  shall  be  in  favor  of  esta;»ashing  said  school,  the  board  of '-*^*^'^^' 
supervisors  shall  immediately  proceed  to  appoint  six  persons,  who 
shall  bo  residents  of  the  county,  but  not  more  than  two  of  whom 
shall  bo  residents  of  the  same  township,  who  shall,  with  the  county 
superintendent  of  common  schools,  constitute  a  board  of  trustees 
for  said  high  school.     Each  of  said  trustees  appointed  as  aforesaid 
shall  hold  his  office  until  his  succes  or  is  elected  and  qualified,  and 
shall  be  required,  within  ten  days  nJter  appointment,  to  qualify  by 
taking  the  oath  of  office,  and  giving  such  bond  as  may  be  required 
by  the  said  board  of  supervisors,  for  the  faithful  discharge  of  his 
duties. 

Sec.  1700.     At  the  next  general  election  after  said  appoint-  I^J^^  ^^^' 
ment,  there  shall  be  elected  in  said  county  six  high  school  trus-  of. 
tees,  who  shall  be  divided  into  three  classes  of  two  each;  each  ®*"^®' ^ *• 
class  to  hold  their  offi(  e  one,  two,  ana  three  years,  respectively, 
and  their  respective  terms  to  be  decided  by  lot.     And  each  year 
thereafter  there  shall  be  two  such  trustees  elected  to  succeed  those 
whose  term  is  about  to  expire.     And  said  trustees  shall  qualify 
and  enter  upon  the  duties  of  their  office  in  the  same  manner,  and 
at  the  same  time  as  other  county  officers. 

Sec.  1701.     The  county  superintendent  shall,  by  virtue  of  his  Countv  snpei^ 
office,  be  president  of  said  board  of  trustees;  and  at  their  first  idMU  o"bS^ 
meeting  in  each  year,  they  shall  appoint  from  their  own  number  a  8«ne,  25. 
secretary  and  treasurer,  who  shall  perform  the  usual  duties  devolv- 
ing upon  such  officers  for  the  term  of  one  year,  or  until  their  suc- 
cessors are  appointed  to  take  their  places. 

Sec.  1702.     At  said  meetinpr,  or  at  some  succeeding  meeting  Trustees  to 
called  for  such  purpose,  said  trustees  shall  make  an  estimate  of  make  estimate 
the  amount  of  lunds  nooded  for  building  purposes,  ior  payment  for,  levied. 
of  teachers' wages,  and  for  contingent  expenses,  and  t  ley  shall  ^*^™*^' ^  ^* 
present  to  the  board  of  supervisors  a  cert.fied  estimate  of  the 
rate  of  tax  required  to  raise  the  amount  desired  for  such  purposes. 
But  in  no  case  shall  the  tax  for  such  purposes  exceed  in  one  year 
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the  amount  of  five  mills  on  the  dollar  on  the  taxable  property  of 
the  county,  and,  when  the  tax  is  levied  for  the  payment  of  teach- 
ers' wages  and  contingent  expenses  Only,  shall  not  exceed  two 
mills  on  the  dollar. 

Sec.  1703.  The  said  tax  shall  be  levied  and  collected  in  the 
Collected  and  same  manner  as  other  county  taxes,  and  when  collected  the  county 
Jijime/F?^.  treasurer  shall  pay  the  same  to  the  treasurer  of  the  county  hiirh 

schoo],  in  the  same  manner  that  school  funds  are  paid  to  the  dis- 
trict treasurers  as  required  by  law. 

Sec.  1704.     The  said  treasurer  of  the  high  school   shall   give 
Treasurer  of     such  additional  bond  as  the  board  of  trustees  may  deem  sufficient, 
iSnd :  accounts  and  receive  all  moneys  from  the  county  treasurer  and  from  other 
Same,  a  a         parties  that  belong  to  the  funds  of  saidrschoo!,  and  pay  the  same 
out  only  by  direction  of  the  board  of  trustees  upon  orders  duly 
executed  by  the  president,  countersigned  by  the  secretary  thereof, 
stating  the  purpose  for  which  they  were  drawn.      Both  the  secre- 
tary and  treasurer  shall  keep  an  accurate  account  of  all  moneys 
received  and  expended  for  said  school;  and^at  the  close  of  each 
year,  and  as  much  oftener  as  required  by  the  board,  they  shall 
make  a  full  statement  of  the  financial  affairs  of  the  school. 

Sec.  1705.     The  said  board  of  trustees  shall  proceed,  as  soon 

^lect^sltefpur-  ^^  practicable  after  their  appointment  as  aforesaid,  to  select  the 

ciinse  mater-      best  site,  in  accordance  with  the  vote  of  the  county,  that  can  be 

tracts"*^  ^^"  obtained  without  expense  to  the  same,  and  the  title  thereof  shall 

Same,  g  9.  \^q  vested  in  said  county.     They  shall  then  proceed  to  make  such 

purchases  of  material,  and  to  let  such  contracts  for  their  necessary 

school  buildings  as  they  may  deem  proper,  but  shall  not  make  any 

purchase  or  contract  in  any  year  to  exceed  the  amount  on  hand 

and  to  be  raised  by  the  levy  of  tax  that  year. 

Sec.  1706.  .  When  said  board  of  trustees  shall  have  furnished 
to 

employ 
era :  scno 

Sajmcfi^io.  teachers  as  they  deem  necessary,  and  provide  for  the  payment  of 
their  salaries.  As  far  as  practicable,  model  schools  shall  be  en- 
couraged, and  advanced  students  and  those  preparing  to  become 
teachers  may  be  employed  a  portion  of  their  time  in  teaching  the 
younger  pupils,  in  order  that  they  may  become  familiar  with  the 
practice  as  well  as  theory  of  successful  school-teaching,  and  also 
avoid,  as  far  as  practicable,  the  expense  of  employing  other  assist- 
ant teachers. 

Skc.  1707.     Tuition  shall  be  free  to  all  pupils  of  such  school 

Tuition  free  to  residing  in  the  county  where  the  same  is  located.     The  board  of 

coiin^f^trus-    trustees,  however,  shall  make  such  general  rules  and  regulations 

vostomake      as  they  deem  proper  in  regard  to  age  and  grade  of  attainments 

sar.ic.gii.         essential  to  entitle  pupils  to  admission  in  the  school.     If  there 

should  be  more  applicants  than  can  be  accommodated   at  any 

tin>e,  each  district  shall  be  entitled  to  send  its  equal  proportion  of 

pupils  according  to  the  number  of  pupils  it  may  have,  as  shown 

by  the  last  report  to  the  county  superintendent  of  common  schools. 

And  the  boards  of  the  respective  school  districts  shall  designate 

such  pupils  as  may  attend. 

Pupils  from  Sec.  1708.     If,  at  any  time,  the  school  can  accommodate  more 

luimitted.'^  ^  pupils  than  apply  for  admission  from  that  county,  the  vacancies 

fame,  g  12.         j^^y  \yQ  fiUed  by  applicants  from  other  counties,  upon  the  pay- 


Tnistees  ^^^^^  j^  suitable  building  for  the  school,  they  shall  employ  some  compe- 
hoois  en-  tent  teacher  to  take  charge  of  the  same,  and  furnish  such  assistant 

couraged.  .  .,  o  ,'.,-.  ^ 
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ment  of  such  tuition  as  the  board  of  trustees  may  prescribe  ;  but 
at  no  time  shall  such  pupils  continue  in  said  school  to  the  exclu- 
sion of  pupils  belonging  in  the  county  in  which  such  high  school 
is  situated. 

•  Skc.  1?09.  The  principal  of  any  such  high  school,  with  the  Rules, 
approval  of  the  board  of  trustees,  shall  make  such  rules  and 
regulations  as  he  deems  proper  in  regard  to  the  studies,  conduct, 
and  government  of  the  pupils  under  his  charge,  and  if  any  such 
pupils  will  not  conform  to  and  obey  the  rules  of  the  school,  they 
may  be  suspended  or  expelled  therefrom  by  the  board  of  trustees. 

Sec.  1710.     The  said  board  of  trustees  shall,  annually,  make  a  Trasteca  to  rcw 
report  to  the  board  of  supervisors  of  their  county,  which  shall  ??^re^:^n^^ 
specify  the  number  of  students,  both  male  and  female,  who  have  ^nts. 
been  in  attendance  at  the  county  high  school  during  the  year,  the   *™'^* 
branches  of  learning  taught,  the  text-books  used,  the  number  of 
teachers  employed,  the  amount  of  salary  paid  to  them,  the  amount 
expended  for  library  and  apparatus,  and  for  buildings  and  all  other 
expenses;  also  the  amount  of  funds  on  hand,  debts  unpaid,  and 
other  information  deemod  important  or  expedient  to  report.    Said 
report  shall  be  printed  in  at  least  one  newspaper  in  the  county,  if 
any  is  published  therein,  and  a  copy  of  the  report  shall  be  for- 
warded to  the  state  superintendent  of  public  instruction. 

Sec.  1711.     The  board  of  supervisors  shall  have  power  to  fill  Vacancies  in 
any  vacancy  that  may  occur  in  the  board  of  trustees  of  that  county  ^^^^jJJ?^  '^^ 
by  appointment,  until  the  next  general  election,  and  a  majority  of  same,  g  ic. 
any  such  board  of  trustees  shall  be  a  quorum  for  the  transaction 
of  business. 

Sec.  1712.  The  board  of  supervisors  may  allow  each  member  Compensation 
of  the  board  of  trustees  the  sum  of  two  dollars  per  day  for  the  samM^' 
time  actually  employed  in  the  discharge  of  his  official  duties,  and 
when  such  accounts  are  presented  for  payment,  they  shall  be 
audited  and  paid  out  of  the  county  treasury  in  the  same  manner 
as  other  accounts  against  the  county,  and  said  trustees  shall  not  be 
entitled  to  any  further  remuneration  for  services  or  expenses. 


CHAPTER  9. 

OP  THE   SYSTEM   OP   COMMON   SCHOOLS. 

Section  1713.     Each  civil  township  now  or  hereafter  organized,  school  districts, 
and  each  independent  school  district  organized  as  such  prior  to?J?^,,    ,-., 

1  !•  rf  •!•  -I'l  1  11  1  1        t-i»        ,9G.  A.  on.    l/A 

the  taking  cflPect  ot  this  code,  is  hereby  declared  a  school  district  21. 
for  all  the  purposes  of  this  chapter,  subject  to  the  provisions  here- 
inafter made. 


It  is  contemplated  that  school  dis- 
tricts shall  coincide  in  boundary  with 
civil  townships.  The  only  exception 
is  found  in  g  1797.     But  no  such  re- 


striction exists  upon  the  formation  of 
independent  districts ;  Dist.  T*p  of 
Union  v,  Ind.  Dist.  of  Greene^  41  ~ 
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Sec.  1714.     When  an  orfs^anized  district  has  been  left  without 

^'iien  no  offl-    officers,  the  township  trustees  shall  give  such  notice  for  a  special 

ptied.  °^  ^"^  election  of  directors,  as  is  required  in  cases  of  regular  district 

Same,  g  a         elections;  and  the  persons  elected  shall  continue  in  office  until 

their  successors  are  duly  elected  and  Qualified.  * 

Sec.  1715.      When    changes  in  civil   township  boundaries  are 

Division  of  dis-  made,  or  any  district  shall  be  divided  into  two  or  more  entire 

lionmentof       townships  for  civil  purposes,  the  existing  board  of  directors  shall 

Mmics"^^^    continue  to  act  for  both  or  all  the  new  districts,  or  parts  of  dis- 

b=ame,g4.  tricts.  Until  the  next  regular  district  election  thereafter,  at  which 

g  1.  '    '  ^        •  time  the  new  district  townships  shall  organize  by  the  election  of 

directors.     The  respective  boards  of  directors  shall,  immediately 

after  such  organization,  make  an  equitable  division  of  the  then 

existing  assets  and  liabilities  between  the  old  and  new  districts; 

and  in  case  of  a  failure  to  agree,  the  matter  may  be  decided  by 

arbitrators,  chosen  by  the  parties  in  interest.     A  similar  division 

shall  be  made  in  case  of  the  formation  or  changes  of  boundaries 

of  independent  districts. 

The  directors  constitute  a  special 
tribunal  to  raake  division  of  assets 
and  liabilities.  Their  jurisdiction  for 
that  purpose  is  ^elusive,  and  their 
decision  cannot  bo  collaterally  at- 
tacked: Ind  Sch.  Dist.  of  OakvHle 
i\  Ind.  Sch.  Dist.  of  Ashury,  4:^-444  ; 
DisU  Tp  of  Viola  v.  Dist.  Tp  of 
Audubon f  46-104.  If  this  tribunal 
fail  to  act  it  may  be  compelled  to  do 
BO  bv  mandamus,  but  appeal  from 
its  decision  cannot  be  had  to  the 
courts:  Ibid.  Appeal  from  such 
action  may  be  taken,  however,  to  the 
county  superintendent:     Ind,  Sch, 

Sec.  1716.  Every  school  district  which  is  now,  or  may  here- 
after be  organized,  is  hereby  made  a  body  corporate  by  the  name 
of  the  "district  township,"  or  "independent  district,"  (as  the  case 

^. '^M^OS-      inay  be),  of ,  in  the  county  of ,  and  in  that  name 

hb.'  '     may  hold  property,  become  a  party  to  suits  and  contracts,  and  do 

11 G.  A.  oh.  88.  Qther  corporate  acts. 


Dist.  of  Lowell  v.  Ind.  Sch.  Dist.  of 
Duser,  45-:^91. 

The  **  failure  to  agree  "  referred  to 
ia  a  disagreement  umon^  the  direc- 
tors, acting  as  such  tribunal,  and  not 
a  failure  ot  the  new  districts  to  agree: 
Ibid. 

School-houses  and  real  estate  used 
for  school  purposes  are  to  be  taken 
into  account  in  making  the  division 
of  assets  ;  but  the  division  need  not 
result  in  the  pa t-tition  of  such  real 
estate:  Dist.  Tpof  Williams  v.  Dist. 
Tp  of  Jackson,  3t)-216. 


6ody  corpo- 
rate. 
R.  2  2026. 


A  district  township  is  a  political 
corporation  within  the  meaning  of 
Const,  art.  11,  §3,  fixing  the  limitof 


indebtedness  of  political  and  mu- 
nicipal corporations:  }Vinspcar  v. 
Dist.  Tp  of  Holman,  37-542. 


Sec.  1717.     Each  district  township  shall  hold  an  annual  meet- 
Annual  meet-    ing  on  the  second  Monday  in  March,  and  the  electors  of  the  dis- 

10  2  2027-8,      trict,  when  legally  assembled  at  such  meeting,  shall  have  the  fol- 
0^1121114      lowing  powers: 

ni5.  '         1.     To  appoint  a  chairman  and  secretary  in  the  absence  of  the 

InXt^'^^   regular  officers; 

11  G.  A.ch.i43,  2.  To  direct  the  sale  or  other  disposition  to  be  made  of  any 
UG.  A,  eh.  81  school  house  or  the  site  thereof,  and  of  such  other  property,  per- 
sonal and  real,  as  may  belong  to  the  district;  to  direct  the  manner 
in  which  the  proceeds  arising  therefrom  shall  be  applied;  to 
determine  what  additional  branches  shall  be  taught  in  the  schools 
of  the  district;  or  to  delegate  any  of  these  powers  to  the  board 
of  directors; 


Powers. 
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3.  To  vote  such  tax,  not  exceeding  ten  mills  on  the  dollar  in 
any  one  year,  on  the  taxable  property  of  the  district  township,  as 
the  meeting  shall  deem  sufficient  for  the  purchase  of  grounds  and 
the  construction  of  the  necessary  school- houses  for  the  use  of  the 
district,  and  for  the  payment  of  any  debts  contracted  for  the  erec- 
tion of  school  houses,  and  for  procuring  district  libraries; 

4.  To  instruct  the  board  of  directors  to  transfer  any  surplus  in 
the  school  house  fund,  not  appropriated,  to  either  the  contingent 
or  teachers'  fund. 

[As  amended  by  adding  subdivision  4;  18th  G.  A.,  eh.  63.] 


The  electors  may  provide  that 
music  shall  be  taught  in  the  schools  of 
the  district:  BeUmeyer  v.  Ind.  Dist. 
of  Marshalttown,  44-564. 

Under  the  power  to  direct  the  sale  or 
other  disposition  of  the  school-house, 
etc.,  the  electors  may  authorize  the 
use  of  such  house  for  purpose  of  relig- 
ious worship,  Sabbath- schools,  etc. : 
Doris  V.  Boget,  50-11 ;  Townsend  v. 
Hag  an,  85-194. 

A  contract  (o  r^tr  aschoo'-house 
may  be  made  by  the  board  without  a 


previous  vote  of  the  directors,  ( § 
175M):     Wiiliams  v.  Pewng,  25-436. 

The  taxes  for  contingent  and  teach- 
ers' funds  are  to  be  estimated  and 
certified  by  the  boai-d  of  directors 
under  §  1777,  and  a  vote  of  such  tax 
by  the  electors,  under  this  section,  is 
not  valid:  C.  R  dt  M.  R.  R.  Co.  v. 
Carroll  Co.,  41-15:1. 

The  board  of  directors  may  incur 
indebtedness,  etc.,  incarrving  out  the 
vote  of  the  township:  See  note  to 
§  172;i. 


NoUce. 


Sec.  17174^.     When  a  school  district,  by  fire  or  otherwise,   has  Destruction  of 
been  deprived  of  a  school  building,  and  the  board  of  directors  of  f^gV^Jjileia^^* 
such  district,  by  the  use  of  the  powers  in  them  vested,  are  unable  meeting  of 
to  provide  f(ir  the  continuance  of  the  school  therein;  then    such        '^^^ 
board  of  directors  shall  call  a  meeting  of  such  district.     The  man- 
ner of  calling  such  meeting,  and  the  powers  of  such  meeting  shall 
be  as  follows: 

1st      The  board  of  directors  shall   cause  to  be  posted  in  three  . 
public  placss  in  such  district,  at  least  ten  days  prior  to  the  desig- 
nated time  of  holding  such  meeting,  written  notices  of  such  meet- 
ing, in  which  shall  be  stated  the  time  and  place  of  such  meetings, 
and  the  object  or  purpose  for  which  csame  is  called. 

2nd.     The  powers  of  such  meeting  shall  be  the  same  as  is  pre-  powers, 
scribed  in  section  seventeen  hundred  and  seventeen  hereof,  ex- 
cept  those  powers  which  are  set  forth  in   paragraph   two,  after 
the  word  "  applied  "  in  the  fourth  line  thereof,  and  in  paragraph 
three,  after  the  word  "  district "  in  the  fifth  line  thereof. 
[The  foregoing  section  inserted;  18th  G.  A.,  ch.  84.] 


SUB-DISTRICTS. 

Sec.  1718.     The  several  sub-districts  shall,  annually,  on  the  first  Meetinsisof. 
Monday  in  March,   hold  a  meeting  for  the  election  of  a  sub-di-  9  o.  jH  cii.  172, 
rector,  five  days' notice  of  which  meeting  shall  be  given  by  the  28. 
then  resident  sub-director,  or,  if  there  is  none,  by  the  district  sec- 
retary, posting  a  written  notice  in  three  public   places  therein, 
and  such  notice  shall  state  the  hour  of  meeting. 

[The  words  *'  or  before  "  in  the  first  line  of  the  section  in  the  printed  code 
are  omitted  in  accordance  with  the  **  errata  ''  given  in  that  volume.] 

Skc.  1719.     At  the  meeting  of  the  sub-district,  a  chairman  and  secretary  ap- 

secretary  shall  be  appointed,  who  shall  act  as  judges  of  the  elec-  E^a^oSi. 

tion,  and  give  a  certificate  of  election  to  the  sub-director  elect,  c.  '51,  a  ijiL 
'  °  Same,  1 9. 
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Tie  vote.  When  there  is  a  tie  between  two  persons  for  the  oflSce  of  sub- 

director,  the  secretary  shall  notify  the  secretary  of  the  distrirrt 
township  board  of  such  tie  vote,  and  shall  notify  said  persons  to 
appear  at  the  regular  meeting  of  the  board  on  the  third  Monday 
in  March  to  determine  the  tie  vote  by  lot  before  one  or  more 
•  members  of  the  board  elected,  and  the  certificate  of  election  shall 
be  given  accordingly.  Should  either  party  fail  to  appear  or  take 
part  in  the  lot,  the  secretary  shall  draw  for  him. 

[As  amended  by  adding  the  provision  as  to  a  tie  vote:  18th  G.  A.,  eh.  7, 

§1] 


The  proceedinj?8  here  contemplated 
ore  a  meeting,  and  also  an  election; 
and  where  the  f  oils  were  only  kept 
open  forty  minutes,  and  votes  were 
refused,  which  were  ofF^red  a  few 


minutes  after  th'^y  were  closed,  hrld. 
that  the  proceedings  were  invalid: 
The  State  v.  Wollem,  37-131. 
See  §  1789  and  note. 


Sec.  1720.     In  all  district  townships  comprising  but  one  sub- 
Number  of        district,  the  board  of  directors  shall  consist  of  three  sub-directors; 
iiow^choseif' '    ^^^  ^"  ^^^  district  townships  comprising  but  two  sub-districts  it 
R.  §  a  ijiiai.  2075.  shall  consist  of  one  sub-director  chosen  from  each  sub-district, 
Same,|io!^      and  one  from  the  district  township  at  large,  who  shall  in  both 
cases  be  elected  in  the  manner  provided  by  law  for  the  election 
of  one  sub-director    from  each  sub-district.     The  judges  of  the 
respective  sub-district  election  shall  canvass  the  votes  for  sub- 
director  chosen  from  the  district  township  at  large,  and  shall  issue 
a  certificate  of  election  to  the  person  elected. 

[Sixteenth  General  Assembly,  Chapter  136.] 
Sec.  1.     No  person  shall  be  deemed  ineligible  by  reason  of  sex, 
Sex  not  to        to  any  school  office  in  the  state  of  Iowa. 

one  incUgibie.       Sec.  2.     No  person  who  may  have  been  or  shall  be  elected  or 

Nor  deprive      appointed  to  the    office  of   county  superintendent   of  common 

one  of  office,      schools  or  school  director  in  the  state  of  Iowa,  shall  be  deprived 

of  office  by  reason  of  sex. 


to  make  grood,  retrospectively,  acts 
which  it  had  power  to  authorize  in 
advance:  Uufv.  Cook,  44-639. 


There  is  nothing  in  the  constitution 
prohibiting  women  from  holding  such 
offices.     The  legislature  has  power 

Sec.  1721.     The  sub-directors  of  the  several  sub-districts  shall 

comfitSe^"     constitute  a  board  of  directors  for  the  district  township,  and  shall 

board  of  direo-  enter  upon  their  duties  upon  the  day  fixed  for  the  regular   meet- 

R.l'g  2035,  2076.  ing  of  the  board  in  March,  at  which  time  they  shall  organize  by 

Same  1 1?^      electing  from  their  own  number  a  president,  who  shall  simply  be 

11 G.  A.  ell.  143,  entitled  to  a  vote  as  a  member  of  the  board,  and  from  the  district 

^  ^^'  township  at  large,  at  their  regular  meeting  on  the  third   Monday 

Secretary  and    of  September  in  each  year,  a  secretary  and  treasurer,  unless  there 

elected.  are  at  least  five  sub- directors  in  the  district  township,  in  which  case 

they  may  be  selected  from   the   board;  and  said  secretary   and 

treasurer  thus  elected  shall  qualify  and  enter  upon  the  duties  of 

their  respective  offices  within  ten  days  following  the  date  of  their 

election.     If  selected  from  the   district  township   at   large,  they 

shall  have  no  vote  in  the  proceedings  of  the  board. 

[A  substitute  for  the  original  section;  15th  G.  A.,  ch.  27.] 

Sec.  1722.     The   board  of  directors  shall   hold  their  regular 

^^almee^     meetings  on  the  third  Monday  in  March  and  September  of  each 

ings.  year,  and  may  hold  such  special  meetings  as  occasion  may  require, 

*  ^  at  the  call  of  the  president  or  by  request  of  a  majority  of  the 


Digitized  by 


Google 


Chap.  9.] 


SYSTEM   OF   COMMON   SCHOOLS. 


493 


board;  provided^  that  the  board  of  directors  of  a  district- township  Place  of  meet- 
may  hold  their  meetings  at  any  place  within  the  civil  or  district  *"^* 
township  in  which  such  district  township  is  situated. 

[A  substitute  for  the  original  section,  18th  G.  A.,  eh.  176.] 

Sec.  1723.  *  They  shall  mrfke  all  contracts,  purchases,  payments, 
anc?  sales,  necessary  to  carry  out  any  vote  of  tlie  district;  but  a{}Jf  pJi?"/,^^!f 
before  erecting  any  school  house  they  shall  consult  with  the  county  R.J  j)37. 
superintendent  as  to  the  most  approved  plan  of  such  buildings,  l^^^'^^^'  ^'^ 
And  all  school  houses  erected  or  repaired  at  a  cost  exceeding 
three  hundred  dollars,  shall  be  so  erected  or  repaired  by  contract, 
and  no  such  contract  for  labor  or  materials  shall  be  let  until  pro- 
posals for  the  same  shall  have  been  invited  by  advertisement  for 
four  weeks  in  some  newspaper  published  in  the  cotinty  where  the 
work  is  to  be  done,  if  there  be  one  published  therein,  if  not,  in 
the  nearest  newspaper  in  an  adjoining  county;  and  such  contract 
shall  be  let  to  the  lowest  responsible  bidder,  and  bonds  with  suffi- 
cient sureties  for  the  faithful  performance  of  the  contract  shall  be 
required. 


The  directors  cannot,  by  any  ac's, 
vender  the  district  liable  upon  an  im- 
plied contract,  or  make  valid  by  rati- 
ncation  a  contract  which  they  have 
no  authority  to  make  directly :  Man- 
ning V.  Dist.  T'p  of  Van  Buren,  28- 
3:32. 

They  have  no  authority  to  bind 
the  district  for  lisrhtninj?  rods  to  be 
placed  upon  a  school- house  except  in 
pursuance  of  a  vote  of  the  district: 
MonficcUo  Bank  v.  Dist.  T'p  of  Cof- 
fin's Grov?,  51-3  jO;  and  see  Wolf  v. 
Ind,  Sch.  Dist,  of  Pleasant  Valley, 
id.,  432. 

Repairs  proper  may  be  contracted 
and  paid  for  out  of  the  contingent 
fund,  without  beinjf  previously  au- 
thorized by  a  vote  of  the  electors; 
but  whore  they  amount  to  remodeling 
or  rebuilding",  they  should  not  be  un- 
dertaken unless  autliorized  by  such 
vote;  Williams  v.  Peinnij,  25-4^36. 


The  board  may  proceed  to  the 
erection  of  a  school  house  in  advance 
of  the  collection  of  the  tax  voted 
therefor  under  §  1717,  ^S.  For  this 
purpose  they  may  incur  indebtedness 
not  to  exceed  the  hniit  fixed  by  the 
township  meeting,  and  may,  by  ne- 
gotiable note,  borrow  money  to  pay 
such  indebtedness.  But  they  cannot 
bind  the  township  by  boiTOwing 
money  to  pay  a  debt  contracted  after 
the  limit  fixed  by  the  township  has 
been  reached.  And  fn*  money  bor- 
rowed to  pav  a  le^ritiraate  debt  the 
board  can  only  bind  the  township  to 
pay  six  per  cent,  interest:  Austin  v, 
Dist.  Tp,  etc.,  51-; 02. 

Where  the  board  has  power  to 
make  a  contract  for  the  erection  of  a 
school- house,  it  may  ratify  one  made 
without  authority  by  a  sub-director: 
Stevenson  v.  Dist.  Tp  of  Summit, 
35-462. 


Sec.  1724.     They  shall  fix  the  site  for  each  school-house,  taking 
into  consideration  the  geographical  position  and  convenience   of  gcicct  site  ibr 
the  people  of  each  portion  of  the  sub-district,  and  shall  determine  wihooi-honscs. 
what  number  of  schools  shall  be  taught  in  each   sub-district,  and  ii!|^a)37.  * 
for  what  additional  time  beyond  the  period  required  by  law  they 
shall  be  continued  during  each  year. 

The  power  to  fix,  carries  with  it  the  supciintendent  and  not  an  injunc- 

pHOwer   to  change  the    school-hou-je  tion,  is  the  proper  remedy  to  coiTCCt 

site,  and  where  the  board  acts  within  errors  in  the  exercise  of  the  power: 

its  jurisdiction   in    the    matter,    an  Vance  v.  Dist.  T'p  of  Wilton^  23-408. 
appeal  under  §  1829  to  the  county 

Sec.   1725.     They   shall   determine   where   pupils  may  attend  Divide  dis- 
Bchool,  and  for  this  purpose  may  divide  their  district  into  such  ^^c^s^^^eter- 
8ub-districts  as  may  by  them  be  deemed  necessary;  provided^  that  pupils  shall 
no  such  sub-district  shall  be  created  for  the  accommodation  of  less  *^^^ 
than  fifteen  pupils,  but  the  board  of  directors  shall  have  power 
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to  rent  a  room  and  employ  a  teacher  for  the  accommodation  of  any 
five  scholars;  provided  further^  that  nothing  in  this  chapter  con- 
tained shall  be  construed  to  prohibit  the  construction  of  as  many 
school-houses,  out  of  moneys  derived  from  taxes  levied  previous  to 
January  1st,  1876,  in  any  sub-district,  where  the  sub-district  com- 
prises the  entire  district  township,  as  shall  have  been  authorized 
and  provided  for  at  the  annual  meeting  of  the  district  township 
electors. 

[A  substitute  for  the  original  section,  adding  the  last  proviso;  16th  G.  A., 
ch.  109.J 

The  board  cannot  discriminatie  be-  I  tors^  etc.,  24-266;  Smith  v.  Directors, 
tween  white  and  colored  children  and  |  etc.,  40-518;  Dove  v.  Ind,  Sch.  Dist. 
require  the  latter  to  attend  a  sepa-  I  of  Keokuk^  41-689. 
rate  school:  ClaHcv,  Board  of  Direc-  \ 


Graded  or 
union  school*. 
R.^2037. 
9  G.  A.  ch.  172, 

Schools:  time 
taught:  num- 
ber of. 
li.  g  2023. 
Same,  9 12. 
11  G.  A.  ch.  148, 
§3. 


Sec.  1726.  They  may  establish  graded  or  union  schools  wher- 
ever they  may  be  necessary,  and  may  select  a  person  who  shall 
have  the  general  supervision  of  the  schools  in  their  district,  subject 
to  the  rules  and  regulations  of  the  board. 

Sec.  1727.  In  each  sub-district  there  shall  be  taught  one  or 
more  schools  for  the  instruction  of  youth  between  the  ages  of  five 
and  twenty-one  years,  for  at  least  twenty-four  weeks,  of  five  school 
days  each,  in  each  year,  unless  the  county  superintendent  shall  be 
satisfied  that  there  is  good  and  sufficient  cause  for  failure  so  to  do. 
Any  person  who  was  in  the  military  service  of  the  United  States 
during  his  minority  shall  be  admitted  into  the  schools  in  the  sub- 
district  in  which  he  may  reside,  on  the  same  terms  on  which 
youths  between  the  ages  of  five  and  twenty-one  are  admitted. 

The  board  may  provide  a  school 
for  less  than  twenty-four  weeks  in  the 
year,  with  the  assent  of  the  county 


superintendent,  and  such  assent  may 
be  obtained  alter  the  action  of  the 
board"  is  had:  Herrington  v,  Dist, 
Tt),  etc.,  41-11. 

Where  a  district  fails  to  provide 
school  for  the  prescribed  period,  chil- 
dren residing  therein  may  attend 
school  in  another  district,  by  consent 
of  the  directors  of  the  latter,  and  the 


district  in  which  they  reside  will  be 
responsible  for  their  tuition,  as  provi- 
ded in  §  1793:  Dist.  Tp  of  Norton 
V.  Dist.  Tp  of  Ocheyedan,  49-2:Jl. 

Though  a  person  over  twenty-one 
years  of  age  is  not  entitled  to  att  nd 
school,  yet  if  such  person  does  attend, 
he  assumes  all  ihe  duties  of  a  scholar, 
and  is  as  tully  suliject  to  discipline  as 
one  under  that  ajje:  The  State  v. 
Mizner,  45-24S. 


Change  of 

books. 

14  G.  A.  ch.  80. 


Sec.  1728.  The  board  of  directors  of  any  district  township  or 
independent  district,  shall  not  order,  or  direct,  or  make  any 
change  in  the  school  books,  or  series  of  text- books,  used  in  any 
school  under  their  superintendence,  direction,  or  control,  more 
than  once  in  every  period  of  three  years,  except  by  a  vote  of  the 
electors  of  the  district  township  or  independent  district.  • 

Sec.  1729.  They  may  use  any  unappropriated  contingent  fund 
Contingent  in  the  treasury  to  purchase  records,  dictionaries,  maps,  charts,  and 
♦?G*A.  ch  172,  apparatus  for  the  use  of  the  schools  of  their  districts,  but  shall 
27.'        '  ....... 


contract  no  debts  for  this  purpose 

An  unauthorized  purchase  of  maps, 
apparatus,  etc.,  will  not  bind  the  dis- 
tricts, nor  will  the  use  thereof  in  the 
schools  be  a  ratification  of  such  action, 
80  as  to  make  the  district  liable.  A 
ratification  to  be  binding  would  have 
to  be  by  formal  action  of  the  electors: 


Taylor  v.  Dist.  Tp  of  Wayne,  25-447. 
The  board  may  contract,  in  pr<'per 
cases,  for  the  purchase  of  an  organ 
out  of  any  unappropriated  funds  on 
hand:  Bellmeyer  v,  Ind.  Dist.  of 
MarshalUown,  44-564. 
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Skc.  1730.     They  shall  appoint  a  temporary  president  and  sec-  Temporary 
retary  in  case  of  the  absence  of  the  regular  officers,  and  shall  fill  r  g^2ul7. 
any  vacancy  that  may  occur  in  the  office  of  president,  secretary,  Same,  2  2a. 
or  treasurer,  or  in  the  board  of  directors. 

[The  printed  code  has  '*president  or  Becretary  "  in  the  last  two  lines,  in- 
stead of  **  president,  secretiry,  or  treasurer,''  as  in  the  original.] 

Sec.  1731.     They  shall  require  the  secretary  and  treasurer  to  Secretary  and 
give  bonds  to  the  district  in  such  penalty  and  with  such  security  give  bond. 
as  they  may  deem  necessary  to  secure  the  district  against  loss,  c*^i!TiM4. 
conditioned  for  the  faithful  performance  of  their  official  duties.  Same, V-^i- 
The  bond  shall  be  filed  with  the  president,  and  in  case  of  a 
breach  of  the  conditions  thereof,  he  shall  bring  suit  thereon  in  the 
name  of  the  district  township,  or  independent  district. 

The  treasurer  is  absolutely  liable 
on  his  bond  for  the  performance  of 
the  duties  of  holding  and  pavinpr  out 
monoya,  etc.,  as  specified  in  §§  1747- 
1751,  and  he  will  not  be  excused  for 
the  loss  of  money  by   showing  the 

Sec.  1732.     Th^^y  shall,  from  time  to  time,  examine  the  accounts 
of  the  treasurer  and  make  settlement  with  him;   and  shall  present  coums of  ?r*eas- 
at  each  regular  meeting  of  the  electors  of  the  district  township,  ^^'"^ 
a  full  statement  of  the  receipts  and  expenditures  of  the  district  c*  ^51  j  iue. 
township,  and  such  other  information  as  maybe  deemed  important.  ^""®*  ^  ''^^• 

Sec.  1733.     They  shall  audit  and  allow  all  just  claims  against  Audit  claims. 
the  district,  and  fix  the  compensation  of  the  secretary  and  treas-  c.' •51,^1149. 
urer,  and  no  order  shall  be  drawn  on  the  treasury  until  the  claim  samc,V-G. 
for  which  it  is  drawn  has  been  audited  and  allowed. 

An  order  issued  on  a  claim  which    expiration  of  his    term,    still    he  is 
has  not  been  audited  and  allowed  is    bound  by  the  amount  allowed  by  the 
void :  Nat'l,  etc..  Bank  v,  Ind.  Dist.    board  and  cannot  recover  on  the  ba- 
sis of    a   reasonable  compensation: 
Wilson  V.  Ind.  Dist,  of  Osceola^  39- 
471. 


exercise  of  due  diligence  and  care: 
Dist.  Tp  of  Taylor  r.  Motion,  3/- 
hijO;  nor  that  it  was  destroyed  by  in- 
evitable accident:  Dist.  T'p  of  Union 
V.  Smith,  39-9. 


of  Marshall,  89-490 

Although  the  compensation  of  the 
treasurer  is  not  fixed  until  after  the 


Sec.  1734.     They  shall  visit  the  schools  in  their  district,  and  Jj^^^'c^^J^^?* 
aid  the  teachers  in  establishing  and  enforcing  the  rules  for  the  gov-  discimrge 
emment  of  the  schools;  and  see  that  they  keep  a  correct  list  of  rj  2S7.' 
the  pupils,  embracing  the  periods  of  time  during  which  they  have  g.  oi,gii47. 
attended  school,  the  branches  taught,  and  such  other  matters  as 
may  be  required  by  the  county  superintendent.     In  case  a  teacher 
employed  in  any  of  the  schools  of  the  district  township  is  found 
to  be  mcompetent,  or  is  guilty  of  partiality  or  dereliction  in  the 
discharge  of  his  duties,  or  for  any  other  sufficient  cause  shown,  the 
board  of  directors  may,  after  a  full  and  fair  investigation  of  the 
facts  of  the  case,  at  a  meeting  convened  for  the  purpose,  at  which 
the  teacher  shall  be  permitted  to  be  present  and  make  his  defense, 
discharge  him. 

The  action  of  a  board  in  discharge  I  judicial  and  not  ministerial:  Smith  v. 
mg  a  teacher,   as  here   provided,  is  |  Dist,  Tp  of  Knox,  42-522. 

Sec.  1735.     The  majority  of  the  board  in  independent  districts  Pupiis  fn  inde- 
shall  have  power,  with  the  concurrence  of  the  president  of  the  tricte^d^sminsea 
board  of  directors,  to  dismiss  or  suspend  any  pupils   from    the  or  suspended. 
school  in  their  district  for  gross  immorality  or  for  a  persistent  vio- 
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of  the  school,  and  to  re-admit 
do. 

the  board  for  violating  it;  and  acta 
out  of  school  hours  which  are  detri- 
mental to  good  Older  and  the  best  in- 
terests of  the  Fchool,  may  be  forbid- 
den: Burdick  v.  Bnhcock,  31-562. 
Such  rules  are  constitutional  as  a 
delegation  to  school  boards  of  the 
power  given  the  legislature  und^r 
Const.,  ait  9,  §  8.  (Per  Cole,  J.): 
Ibid, 

Certificate  of  Sec.  1736.  They  shall,  at  their  regular  meeting  in  March  of 
cere  fiied^*^  ^^  ^^^^  year,  require  the  secretary  to  file  with  the  county  superin- 
9G.  A.  eh.  172,  tende  11 1,  county  auditor,  and  county  treasurer  each,  a  certificate 
^^  of  the  election,  qualification,  and  post-office  address  of  the  presi- 

dent, treasurer,  and  secretary  of  the  district  township,  and  to 
advise  them  from  time  to  time  of  any  changes  made  in  said  offices 
by  appointment. 

Skc.  1737.  They  shall  make  such  rules  and  regulations  as  may 
Rules  for  gov-  be  necessary  for  the  direction  and  restriction  of  sub-directors  in 
directors.  the  discharge  of  their  official  duties,  and  not  inconsistent  with  law. 


lation  of  the  regulations  or  rules 
them  if  they  deem  proper  so  to 

A  r  up  1  cannot  be  dismissed  for  acta 
which  do  not  amount  to  gross  immor- 
ality and  are  not  in  violation  of  any 
regulation  of  the  school;  as  for  in- 
stance, Bubiccting  the  diivctors  to 
ridicule:  Murpht/  v.  Board  of  Di- 
rectors, etc.,  30-420. 

A  rule  requiring  prompt  and  con- 
stant attendance  is  reasonable,  and  a 
pupil  may  properly  be  dismissed  by 


Same,  g  32. 


Held,  that  the  board  had  authority 
to  direct  that  no  school  shoud  be 
taught  in  a  certain  sub- district  dur- 
ing the  winter,  and  that  a  contract 
for  the    employment  of  a  teacher, 


made  by  the  sub-director  in  violation 
of  such  provision  was  void:  Potter 
V.  Dist.  T'p  of  Fredericksburg f  40- 
369. 


Sec.  1738.     A  majority  of  the  board  of  directors  shall  be  a 
Quorum.  quorum  to  transact  business,  but  a  less  number  may  adjourn  from 

8am^|^34.  time  to  time,  and  no  tax  shall  be  levied  by  the  board  after  the 
to G.  A.  ch.  102.  third  Monday  in  May;  nor  shall  the  boundaries  of  sub-districts  be 
changed  except  by  a  vote  of  the  majority  of  the  board,  nor  shall  the 
members  of  the  board,  except  its  secretary  and  treasurer,  receive 
pay  out  of  any  school  funds  for  services  rendered  under  this 
chapter. 


12. 


The  assent  of  a  majoritv  of  the 
members  of  the  board,  individually,  to 
a  proposition    will    not  l>e    binding. 


The  action  must  be  that  of  the  board 
as  such :  Herrington  v.  Dist.  T'p  qf 
Liston,  47-11. 


PRESIDENT. 


Sec.  1739.  The  president  shall  preside  at  all  meetings  of  the 
President  to  board  of  directors  and  of  the  district  township;  shall  draw  all 
3raft*s,^8ign  or^  drafts  on  the  county  treasury  for  money  apportioned  to  his  dis- 
viT  n  trict, sign  all  orders  on  the  treasury,  specifying  in  each  order  the 

c* 'oi,  g  2 1122-3.  fund  on  which  it  is  drawn,  and  the  use  for  which  the  money  is 
9  0.  A.  ch.  172,  appropriated,  and  shall  sign  all  cont-acts  made  by  the  board. 

name  through  fraud  of  the  payee: 


A  person  presenting  a  claim  to  be 
audited  under  §  1733,  is  not  required 
to  specify  the  fund  o  i  which  the  order 
is  to  be  drawn:  Dist.  Tp  of  Coon  v. 
Board  of  Directors,  etc,  .52-2S7. 

The  president  and  secretary  are 
not  personally  liable  at  the  suit  of  an 
assignee  of  an  order  drawn  by  them 
on  the  treasurer,  without  anthority. 
when  they  were  induced  to  issue  the 


Boardman  v.  Hayne,  29-339. 

A  school  district  majr  be  sued,  and 
a  jurlgment  recovered  on  an  order 
properly  dmwn  and  not  paid.  This 
IS  contempliited  by  §  1787.  Man- 
damus is  not  the  only,  even  if  the 
proper,  remedy:  Cross  v,  Dist.  Tp 
of  Dayton  y  14-28. 
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Skc.  1740.     He  shall  appear  in  behalf  of  his  district  in  all  suits  {5:f5^^®^^  ^^ 
brought  by  or  against  the  same,  but  when  he  is  individually  a  R.i2<M0. 
party  this  duty  shall  be  performed  by  the  secretary;  and  in  all  ^ime,|^?^' 
cases  where  suits  may  be  instituted  by  or  against  any  of  the  school 
officers  to  enforce  any  of  the  provisions  herein  contained,  counsel 
may  be  employed  by  the  board  of  directors. 


The  president  is  not  authorized  by 
this  section  to  employ  counsel  to  rep- 
resent the  board  in  case  of  appeal 


from  an  order  of  the  board:  Templin 
V,  Dist.  Tp  ofFretnoni,  36-411. 


SECRETABT. 

Sec.  1741.     The  secretary  shall  record  all  the  proceedings  of  ^^^l^  ^"^jun- 
the  board  and  district  meetings  in  separate  books  kept  for  that  tersign  cimits 
purpose;  shall  preserve  copies  of  all  reports  made  to  the  county  ^t^^'S^^' 
superintendent;  shall  file  all  papers  transmitted  to  him  pertaininpp  Same,  ^'37. 
to  the  business  of  the  district;  shall  countersign  all  dralts  and 
orders   drawn  by  the  president,    and  shall  keep  a  register  of  all 
orders  drawn  on  the  treasury,  showing  the  number  of  the  order, 
date,  name  of  the  person    in  whose    favor  drawn,  the   fund   on 
which  it  is  drawn,  for  what  purpose,  and  the  amount;  and  shall, 
from  time  to  time,  furnish  the  treasurer  with  a  transcript  of  the 
same. 

Held,  that  a  similar  provision  in 
the  Code  of  '51,  was  directory  mei*ely, 
and  that  the  fact  that  the  recoros 


were  kept  on  loose  sheets  of  paper 
would  not  render  the  proceedings 
void:  Higgins  r.  Eeed,  8-29S. 


Sec.  1742.     He  shall  give  ten  days'  previous  notice  of  the  dis-  Give  notice  of 
trict  township  meeting,  by  posting  a  written   notice  in  five  con-  R.a2m* 
spicuous  places  therein,  one  of  which  shall  bo  at  or  near  the  last  ^j^^  |^^' 
place  of  meeting,  and  shall   furnish  a  copy  of  the  same  to  the 
teacher  of  each  school  in  session,  to  be  read  in  the  presence  of 
the  pupils  thereof,  and  such  notice  shall  in  all  cases  state  the  hour 
of  meeting. 

Sec.  1743.     He  shall  keep  an  accurate  account  of  all  the  ex-  ^      accounta 
penses  incurred  by  the  district,  and  shall  present  the  same  to  the  R.g2M2. 
board  of  directors,  to  be  audited  and  paid  as  herein  provided.  same,|^^* 

Sec.  1744.     He  shall    notify  the  county  superintendent  when 
each  school  of  the  district  begins,  and  its  length  of  term.  superinte^- 

Sec.  1745.     Between  the  fifteenth  and  twentieth  days  of  Sep-  ^^• 
tember  in  each  year,  the  secretary  of  each  school  district  shall  file  contemTo?  *^ * 
with   the   county   superintendent  a  report  of  the  affairs  of  ^^^^^^fiiyrj^ 
district,  which  shall  contain  the  following  items:  Same,? 41." 

1.  The  number  of  persons,  male  and  female  each,  in  his  dis- 
trict between  the  ages  of  five  and  twenty-one  years; 

2.  The  number  of  schools,  and  the  branches  taught; 

3.  The  number  of  pupils,  and  the  average  attendance  of  the 
same  in  each  school; 

4.  The  number  of  teachers  employed,  and  the  average  com- 
pensation paid  per  week,  distinguisning  males  from  females; 

5.  The  length  of  school,  in  days,  and  the  average  cost  of  tui- 
tion per  week  for  each  pupil ; 

****** 

9.     The  text- books  used,  and  the  number  of  volumes  in  the 
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8  2. 


district  library,  and  the  value  of  apparatus   belonging    to  the 

district; 

10.  The  number  of  school-houses  and  their  estimated  value; 
As  to  deaf  and       H.  The  name,  age,  and  post-office  address  of  each  deaf  and 
blind' ""*^        dumb,  and  each  blind  person  within  his  district  between  the  ages 
14  G.  A.  ch.  114,  of  five  and  twenty-one,  including  all  \»ho  are  blind  or  deaf  to  such 

an  extent  as  to  be  unable  to  obtain  an  education  in  the  common 

schools. 

f  As  amended,  striking  out  sub-divisions  6,  7  and  8;  16th  G.  A.,  ch.  112. 
§  1.  The  matters  rel  erred  to  in  those  sub-divisions  are  now  to  be  reported 
to  the  board;  see  amendment  to  §  1761.] 

Sec.  1746.  Should  the  secretary  fail  to  file  his  report  as  above 
directed,  he  shall  forfeit  the  sum  of  twenty- five  dollars,  and  shall 
make  good  all  losses  resulting  from  such  failure,  and  suit  shall  be 
brought  in  both  cases  by  the  district  on  his  official  bond. 


Penalty  for 

fnilure. 

R.  g  2047. 

(:.'ol,g]137. 

I)  (}.  A.  ch.  172, 

§42. 


TBEASUBEU. 


Pay  orders. 
R.  3  2048. 
C.  51,  §1138. 
i^ame,  g  43. 


Different 
lunds:  partial 
payments  on 
orders. 
R.  3  2049. 
C.  '61,  i  1139. 
Same,  g  44. 


Sec.  1747.  The  treasurer  shall  hold  all  moneys  belonging  to 
the  district,  and  pay  out  the  same  on  the  order  of  the  president, 
countersigned  by  the  secretary,  and  shall  keep  a  correct  account 
of  all  expenses  and  receipts  in  a  book  provided  for  that  purpose. 

A  school  order  is  not  a  nejjotiable  whether  or  not  the  officers  issuing?  the 

instrument  :    Shepherd  v.  Dist.  T'p  same  had  authority  so  to  do  :  Board- 

of  Richland,  22-^.io  ;  School  Dist.  v.  man  v.  Hayne,  29-339. 

Lombard,    2    Dillon,   (U.  S.  C.   C.)  As    to    liability   of  treasurer  for 

493  ;    and    an    assignee   thereof  is  moneys  lost,  etc.,  see  notes  to  §  1731. 
bound    at    his    peril    to    ascertain 

Sec.  1748.  The  money  collected  by  district  tax  for  the  erection 
of  school- houses,  and  for  the  payment  of  debts  contracted  for  the 
same,  shall  be  called  the  "  school-honse  fund;"  that  designed  for 
rent,  fuel,  repairs,  and  all  other  contingent  expenses  necessary  for 
keeping  the  schools  in  operation,  the  "contingent  fund;"  and  that 
received  for  the  payment  of  teachers,  the  "  teachers'  fund;"  and 
the  district  treasurer  shall  keep  with  each  fund  a  separate  account, 
and  shall  pay  no  order  which  does  not  specify  the  fund  on  which 
it  is  drawn  and  the  specific  use  to  which  it  is  applied.  If  he  have 
not  sufficient  funds  in  his  hands  to  pay  in  full  the  warrants  drawn 
on  the  fund  specified,  he  shall  make  a  partial  payment  thereon, 
paying  as  near  as  may  be  an  equal  proportion  of  each  warrant. 


Lightninjr  rods  are  not  such  an  ex- 
pense as  may  be  paid  for  out  of  the 
contingent  fui:d,  and  an  order  for 
that  purpose  drawn  upon  such  fund 
is  prima  facie  invalid :  Wolf  v.  Ind. 
Sch,  Dist  of  Pleasant  Valley,  51- 
432;    see  Monticello  Bank  v.  Dist. 


Tv  of  Coffin's  Grove,  51-.350. 

The  provision  as  to  partial  payment 
applies  to  orders  drawn  to  pay  a 
judgment.  The  holder  thereof  can- 
not insist  on  it«  being  satisfied  in  full, 
to  the  exclusion  of  other  creditors: 
Chase  v,  Morrison^  40-620. 


Sec.  1749.  He  shall  receive  all  moneys  apportioned  to  the 
^®^rtf  ™5"®^  district  township  by  the  county  auditor,  and  also  all  money  col- 
SSrict.*^^^        lected  by  the  county  treasurer  on  the  district  school  tax  levied  for 

R.  9  2050.  hia  /liafrinf. 


C.  '51,  ?  1140. 
Same,  g  45. 

Register  or- 
ders. 
Some,  1 4G. 


his  district. 

Sec.  1750.  He  shall  register  all  orders  on  the  district  treasury 
reported  to  him  by  the  secretary,  showing  the  number  of  the  order, 
date,  name  of  the  person  in  whose  favor  drawn,  the  fund  on  which 
it  is  drawn,  for  what  purpose,  and  the  amount. 
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Sec.  1751.     He  shall  render  a  statement  of  the  finances  of  the  Make  state- 
district  from  time  to  time,  as  may  be  required  by  the  board  of  ^^"^  ^  ^^^^^ 
directors,  and  his  books  shall  always  be  open  for  inspection.  c''6i^n4i 

He  shall  make  to  the  board,  on  the  third  Monday  m  September,  same,  g  47.  * 
a  full  and  complete  annual  report,  embracing: 

1st.  The  amount  of  teachers'  fund  held  over,  received,  paid 
out,  and  on  hand;  • 

2nd.  The  amount  of  contingent  fund  held  over,  received,  paid 
out,  and  on  hand; 

i3rd.  The  amount  of  school  house  fund  held  over,  received,  paid 
out,  and  on  hand; 

He  shall  immediately  file  a  copy  of  said  report  with  the  county 
superintendent,  and  for  failure  to  file  said  report,  he  shall  forfeit 
the  sum  of  twenty-five  dollars  to  be  recovered  by  suit  brought  by 
the  district  on  his  official  bond. 

[As  amended,  addinpr  the  provisions  oh  to  the  annual  report  which  includes 
matters  formerly  required  by  §1745,  ^^  6»  7  and  8,  to  be  reported  to  the 
county  superintendent;  16th  G.  A.,  oh.  112,  §  2] 

SXTB-DIBECTOR. 

Sec.  1752.     Each   sub-director  shall,  on  or   before   the   third  oath. 
Monday  in  March    following   his   election,  appear   before   some  ^  ^  ^  ^^^^' ^^^^' 
officer  qualified  to  administer  oaths,  and  take  an  oath  to  support  ^^^^^^^^^' 
the  constitution  of  the   United  States,  and  that  of  the  state  of  Same,  g  ii. 
Iowa,  ani  that  he  will  faithfully  discharge  the  duties  of  his  office; 
and   in    case   of   failure   to    qualify,  his  office   shall  be  deemed 
vacant. 

Sec.  1753.     The  sub-director,  under  such  rules  and  restrictions  Employ  teach- 
as  the  board  of  directors  may  prescribe,  shall  negotiate  and  make  ^ire™2ontroT 
in  his  sub-district  all  necessary  contracts  for  providing  fuel  for  r^2^(^*^^*^' 
schools,   employing   teachers,   repairing    and    furnishing   school- c.5i,  g  ii24, 
houses,  and  for  making  all  other  provisions  necessary  for  the  con-  J^^a.  172,  g  48. 
venience  and  prosperity  of  the  schools  within  his  sub- district,  and 
he  shall  have  the  control  and  management  of  the  school-house 
unless  otherwise  ordered  by  a  vote  of  the  district  township  meet- 
ing.    All  contracts  made  in  conformity  with  the  provisions  of  this  . 
section  shall  be  approved  by  the  president  and  reported  to  the 
hoard  of  directors,  and  said  board,  in  their  corporate  capacity, 
shall  be  responsible  for  the  performance  of  the  same  on  the  part 
of  the  district  township. 


The  district  is  bound  by  the  con- 
tracts of  the  sub-director:  Athearn 
V,  Ind,  Disi.  of  Mdlershurg,  33- 
105. 

The  board  may  restrict  the  sub- di- 
rector to  the  employment  of  a  certain 
class  of  teachers,  or  prohibit  his  em- 
ploying a  certain  specitied  teacher, 
where  such  teacher  iias  proved  un- 
satisfactory, and  a  contract  made  in 
violation  of  such  restriction  would 
be  invalid:  Thompson  v.  Linn.  35- 
861. 

The  electors  may  authorize  the  use 


of  the  school  house  for  purposes  of 
religious  worship,  etc.,  (notes  to  § 
1717),  and  the  sub-director  may  be 
compelled  by  mandamus  to  allow  its 
use  for  such  purposes  in  accordance 
with  such  vote:  Davis  v.  Boqet,  SO- 
IL 

The  authority  to  repair  the  school- 
house  does  not  autliorize  a  contract 
to  remodel  or  rebuild:  See  note  to  § 
1723. 

The  board  may  rejjrulate  and  re- 
strict the  action  of  sub-directors;  see 
§  1737  and  note. 
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Sec.  1754.  He  shall,  between  the  first  and  tenth  days  of  Sep- 
tember of  each  year,  prepare  a  b'st  of  the  names  of  the  heads  of 
families  in  his  sub-district,  together  with  the  number  of  chihlrcn 
between  the  ages  of  five  and  twenty-one  years,  distinguishing 
males  from  females,  and  shall  record  the  same  in  a  book  kept  for 
that  purpose. 

Sec.  1755.  He  shall,  between  the  tenth  and  fifteenth  days  of 
September  of  each  year,  report  to  the  secretary  of  the  district 
township  the  number  of  persons  in  his  sub-district  between  the 
ages  of  five  and  twenty-one  years,  distinguishing  males  from 
females. 

Sec.  1756.  He  shall  have  power,  with  the  concurrence  of  the 
president  of  the  board  of  directors,  to  dismiss  any  pupil  from  the 
schools  in  his  sub-district  for  gross  immorality,  or  for  persistent 
violation  of  the  regulations  of  the  schools,  and  to  re-admit  them, 
if  ho  deems  proper  so  to  do;  and  shall  visit  the  schools  in  his  sub- 
district  at  least  twice  during  each  term  of  said  school. 


Make  list  of 
heads  of  fami- 
lies and  chil- 
dren. 
R.  §  2052. 
Same,  ^  49. 


Report  to  sec- 
retary. 
R.  g  2052. 
Same,  §  50. 
11  G.  A.  ch.  143, 
2  6. 


Dismiss  pupils 
with  eoncur- 
rence  of  direc- 
tors. 

R.  ^20>4. 
9  G.  A.  ch.  172, 
251. 


TEACHERS. 


R.  §  2055. 
Same,  1 52. 


dent  and  secure  his  approval,  and  the 
teacher  being  permitted  to  enter  up- 
on the  performance  of  her  duties, 
miffht  presume  that  it  was  approved: 
ana  that  the  absence  of  such  approv- 
al would  not  deprive  her  of  the  right 
to  recover  compensation  thereunder: 
Conner  v,  Dist,  T'p  of  Ludlow,  35- 
375. 


Sec.  1757.  All  contracts  with  teachers  shall  be  in  writing, 
Contracts  ^h  specifying  the  length  of  time  the  school  is  to  be  taught,  in  weeks; 
inwrithig.  the  compensation  per  week,  or  per  month  of  four  weeks,  and  such 
„  .^.--  other  matters  as  may  be  agreed  upon;  and  shall  be  signed  by  the 

sub-director  or  secretary  and  teacher,  and  be  approved  by  and 
filed  with  the  president  before  the  teacher  enters  upon  the  dis- 
charge of  his  duties. 

Where  a  verbal  contract  was  partly 
performed  on  each  side,  held^  that 
there  was  such  ratification  by  the 
district  as  to  be  binding  upon  it: 
Cook  V.  Ind.  Dist,  of  North  McGreg- 
CTy  4(M44. 

Where  the  contract  was  signed 
the  day  school  commenced  and  left 
with  the  sub-director,  held^  that  it 
was  his  duty  to  file  it  with  the  presi- 

Sec.  1758.  No  person  shall  be  employed  to  teach  a  common 
school  which  is  to  receive  its  distributive  share  of  the  school  fund, 
unless  he  shall  have  a  certificate  of  qualification  signed  by  the 
county  superintendent  of  the  county  in  which  the  school  is  situa- 
ted, or  by  some  other  oflficer  duly  authorized  by  law;  and  any 
teacher  who  commences  teaching  without  such  certificate,  shall 
forfeit  all  claim  to  compensation  for  the  time  during  which  he 
teaches  without  such  certificate. 

Sec.  1759.     The  teacher  shall  keep  a  correct  daily  register  of 
the  school,  which  shall    exhibit  the  number  or  other  designation 
thereof,  township  and  county  in  which  the  school  is  kept ;  the 
day  of  the   week,  the  month  and  year  ;  the  name,  age,  and  at- 
tendance of  each  pupil,  and  the  branches  taught.  When  scholars 
reside  in  different  districts,  a  register  shall  be  kept  for  each  dis- 
trict. ' 
File  copy  with      Sec.  1760.     The  teacher  shall,  immediately  after  the  close  of 
R*3  20^'          his  school,  file  in  the  office  of  the  secretary  of  the  board  of  direc- 
same,  1 61.        tors,  a  certified  copy  of  the  register  aforesaid. 


Must  obtain 
certificate  from 
county  super- 
intendent 
U.  g  2062. 
Same,  i  59. 


Keep  register. 
R.  I  2002. 
Same,  1 60. 
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GENERAL   PEOVISIONS. 

Sec.  1761.    A  school  month  shall  consist  of  four  weeks  of  five  school  month, 
school  days  each.  ...    sai^n. 

Sec.  1762.     During  the  time  of  holding  a  teachers'  institute  in 
any  county,  any  school  that  may  be  in  session  in  such  county  shall  schools  closed 
be  closed;  and  all  teachers,  and  persons  desiring  a  teacher's  cer-  l^b.^Sisbi 
tificate,  shall  attend  such  institute,  or  present  to  the  county  super- 
intendent satisfactory  reasons  for  not  so  attending,  before  receiv- 
ing such  certificate. 

Sec.  1763.     The  electors  of  any   school  district  at  any  legally  Hectors  may 
called  school  meeting,  may,  by  a  vote  of  a  majority  of  the  electors  ian^ia«es* 
present,  direct  the  German  or  other  language  to  be  taught  as  a  ^^^^ 
branch  in  one  or  mor*.^  of  the  schools  of  said  district,  to  the  scholars  at- 
tending the  same  whose  parents  or  guardians  may  so  desire;  and 
thereupon  such  board  of  directors  shall  provide  that  the  same  be 
done;  provided^  that  all  other  branches  taught  in  said  school  or 
schools  shall  be  taught  in  the  English  language;  provided^  fur- 
ther^ that  the  person  employed-in  teaching  the  said  branches  shall 
satisfy  the  county  superintendent  of  his  ability  and  qualifications, 
and  receive  from  him  a  certificate  to  that  effect. 

Sec.  1764.     The  Bible  shall  not  be  excluded  from  any  school  or  Bible. 
institution  in  this  state,  nor  shall  any  pupil  be  required  to  read  it  ^  2  2U9. 
contrary  to  the  wishes  of  his  parent  or  guardian. 

COUNTY   SUPERINTENDENT. 

Sec.  1765.     The  county  superintendent  shall  not  hold  any  office  Cannot  hold 
in,  or  be  a  member  of  the  board  of  directors  of  a  district  township  «^ot^er  office. 
or  independent  district,  or  of  the  board  of  supervisors  during  the 
time  of  his  incumbency. 

Sec  1766.     On  the  last  Saturday  of  each  month,  the  county  County  su- 
superintendent   shall    meet   all   persons  desirous  of  passing  an  ^au  meef*^^ 
examination,  and  for  the  transaction  of  other  business  within  his  fl^**^^^"""® 
jurisdiction,  in  some  suitable  room  provided  for  that  purpose  by  K.|3  206c.  2008. 
the  board  of  supervisors  at  the  county  seat,  at  which  time  he  9"o?A.^ch?^i72. 
shall  examine  all  such  applicants  for  examination  as  to  their  com-  ?^  .    ^ 
petency  and  ability  to  teach  orthography,  reading,  writing,  arith-  g  7.  '     ^  '    ' ' 
metic,  geography,  English  grammar,  physiology,  and  history  of  the 
United  States;  and  in  making  such  examination  he  may,  at  his 
option,  call  to  his  aid  one  or  more  assistants.   Teachers  exclusively  Specialists, 
teaching  music,  drawing,  penmanship,  book-keeping,  German  or 
other  language,  shall  not  be  required  to  be  examit.ed  except  in 
reference  to  such  special  branch,  and  in  such  cases  it  shall  not  bn 
lawful  to  employ  them  to  teach  any  branch,  except  such  as  they 
shall  be  examined  upon  and  which  shall  be  stated  in  the  cer- 
tificate. 

[A  substitute  for  the  original  section;  17th  G.  A.,  ch.  143.] 


There  is  no  authority  for  the  super- 
intendent charging  the  county  for 
examining  teachers  on  any  other  days 


than  those  here  specified.  See  § 
1769:  Farrell  v.  Webster  Co.,  49- 
245. 


Sec.  1707.     If  the  examination  is  satisfactory,  and  the  superin-  R.  J2067. 
ten  dent  is  satisfied  that  the  respective  applicants  possess  a  good  |  ^V^*  ®^'  ^^' 
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Examination : 
public  record 
made. 
Same,  g  66. 


Normal  Insti- 
tute. 


moral  character,  and  the  essential  qualifications  for  governing  and 
instructing  children  and  youth,  he  shall  give  them  a  certificate  to 
that  efi^ect,  for  a  term  not  exceeding  one  year. 

It  is  discretionary  with  the  super-    mandamus:    Bailey    t?.  Ewart,  52- 
intendent  to  grant  a  certificate,  and    111. 
he  cannot  be  compelled  to  do  so  by 

Sec.  1768.  Any  school  officer  or  other  person  shall  be  permit- 
ted to  be  present  at  the  examination;  and  the  superintendent 
shall  make  a  record  of  the  name,  residence,  age,  and  date  of 
examination  of  all  persons  so  examined,  distinguishing  between 
those  to  whom  he  issued  certificates,  and  those  rejected. 

Sec.  17G9.  The  county  superintendent  shall  hold,  annually,  a 
normal  institute  for  the  instruction  of  teachers  and  those  who  may 
desire  to  teach,  and  with  the  concurrence  of  the  superintendent  of 
public  instruction,  procure  such  assistance  as  may  be  necessary  to 
conduct  the  same,  at  such  time  as  the  schools  in  the  county 
are  generally  closed.  To  defray  the  expenses  of  said  institute,  he 
shall  require  the  paymentof  a  registration  fee  of  one  dollar  from  each 
person  attending  the  normal  institutes,  and  shall  also  require  the 
payment,  in  all  cases,  of  one  dollar  from  every  applicant  for  a 
certificate.  He  shall  monthly,  and  at  the  close  of  each  institute, 
transmit  to  the  county  treasurer  all  moneys  so  received,  including 
the  stiite  appropriation  for  institutes,  to  be  designated  the  ^  institut^i 
fund,"  together  with  a  report  of  the  name  of  each  person  so  con- 
tributing, and  the  amount.  The  board  of  supervisors  may  appro- 
priate such  additional  sum  as  may  by  them  be  deemed  necessary 
for  the  further  support  of  such  mstitute.  All  disbursements  of 
the  institute  fund  shall  be  upon  the  order  of  the  county  superin- 
tendent; and  no  order  shall  be  drawn  except  for  bills  presented 
to  the  county  superintendent  and  approved  by  him  for  services 
rendered,  or  expenses  incurred,  in  connection  with  the  normal 
institute. 

[As  amended  by  15th  G.  A.,  ch.  57,  and  17th  G.  A.,  oh.  54.1 

Sec.  1770.  If,  for  any  cause,  the  county  superintendent  is  un- 
able to  attend  to  his  official  duties,  he  shall  appoint  a  deputy  to 
perform  them  in  his  stead,  except  visiting  schools  and  trying 
appeals. 

Sec.  1771.  The  superintendent  may  revoke  the  certificate  of 
any  teacher  in  the  county  which  was  jrlven  by  the  superintendent 
thereof,  for  any  reason  which  would  have  justified  the  withholding 
thereof  when  the  same  was  given,  after  an  investigation  of  the 
facts  in  the  case,  of  which  investigation  the  teacher  shall  have  per- 
sonal notice,  and  he  shall  be  permitted  to  be  present  and  make 
his  defense. 

for  such  services;  but  it  seems  a  resi- 
dent of  the  district  might  do  so: 
Perkins  v.  Wolf,  17-228. 


Superintend- 
ent to  transmit 
money. 
Iiustitutefuud. 

limrd  super- 
visors may 
make  appro- 
priation. 
Disburse- 
ments of  ftind. 


May  appoint 

deputy. 

K.  §  '2\m. 

\)  G.  A.  ch.  172, 

^68. 

May  revoke 

certificate. 

.<ame.  ?  G9. 

R.  <>  2070. 

1 4  C.  A.  ch.  133, 


Make  report  to 
superintendent 
of  public  in- 
struction. 
R.  i  2f;71. 
9  G.  A.  ch.  172, 
<»70. 

11  G.  A.  Ch.  143, 
§12. 


The  superintendent  cannot,  by  in- 
junction, restrain  a  teacher  whose  cer- 
tificate he  has  revoked,  from  teaching 
school,  nor  the  officers  irom  paying 

Sec.  1772.  On  the  first  Tuesday  of  October  of  each  year,  he 
shall  make  a  report  to  the  superintendent  of  public  instruction, 
containing  a  full  abstract  of  the  reports  made  to  him  by  the  re- 
spective district  secretaries,  and  such  other  matters  as  he  shall  be 
directed  to  report  by  said  superintendent,  and  as  he  himself  may 
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deem  essential  in  exhibiting  the  true  condition  of  the  schools  under 
his  charge;  and  he  shall,  at  the  same  time,  file  with  the  county 
auditor  a  statement  of  the  number  of  persons  between  the  ages  of 
five  and  twenty-one  years  in  each  school  district  in  his  county. 

Sec.  1773.     Should  he  fail  to   make  either  of  the  reports  re-  Penalty  for  fou- 
quired  in  the  last  section,  he  shall  forfeit  to  the  school  fund  of  his  r.  §'2072. 
county  the  sura  of  fifty  dollars,  and  shall,  besides,  be  liable  for  all  ?7l^*  ^^'  ^'"' 
damages  caused  by  such  neglect. 

Skc.  1774.     He  shall  at  all  times  conform  to  the  instructions  of  Must  conform 
the  superintendent  of  public  instruction,  as  to  matters  within  the  ^utchooifi!^* 
jurisdiction  of  the  said  superintendent.     He  shall  serve  as  the  R-  ^  ^ova 
organ  of  communication   between  the  superintendent  and  town-  10  g.X  ch.  102. 
ship  or  district  authorities.     He  shall  transmit  to  the  townships,  2*. 
districts,  or  teachers,  all  blanks,  circulars,  and  other  communica- 
tions which  are  to  them  directed;  he  shall  visit  each  school  in  his 
county  at  least  once  in  each  term,  and  shall  spend  at  least  one- 
half  day  in  each  visit. 

Skc.  1775.     He  shall  report  on  the  first  Tuesday  of  October  of  ^^^fSfeiTd^ts 
each  year  to  the  superintendent  of  the  Iowa  college  for  the  blind  ofcoikKcsior 
the  name,  age,  residence,  and  post-office  address  of  every  person  deaf  and  dumb. 
blind  to  such  an  extent  as  to  be  unable  to  acquire  an  education  in  J3G.  a.  ch.  3u 
the  common  schools,  and  who  resides  in  the  county  in  which  he  is  |  l  ' 
superintendent,  and  also  to  the  superintendent  of  the  Iowa  insti- 
tution for  the  deaf  an^d  dumb,  the  name,  age,  and  post-office  address 
of  every  deaf  and  dumb  person  between  the  ages  of  five  and  twenty- 
one  who  resides  within  his  county,  including  all  such  persons  as 
may  be  deaf  to  such  an  extent  as  to  bo  unable  to  acquire  an  edu- 
cation in  the  common  schools. 

Sec.  1776.     The  county  superintendent  shall  receive  from  the  compensaUon, 
county  treasurer  the  sum  of  three  dollars  per  day  for  every  day  f(}  j^^^h.iTX 
necessarily  engaged  in  the  performance  of  official  duties,  and  also  |7i    '         *^ 
the  necessary  stationery,  and  postage  for  the  use  of  his  office,  and  jy^-^ch.^*^ 
he  shall  be  entitled  to  such  additional  compensation  as  the  board 
of  supervisors  may  allow;  provided,,  that  he  shall  first  file  a  sworn 
statement  of  the  time  he  has  been  employed  in  his  official  duties 
with  the  county  auditor. 

mandamus  to  allow  the  amount  so 
shown  to  be  due:  Bean  v.  Board  qf 
Supervisors^  etc,  61-53. 


The  flwom  statement  of  the  super- 
interident  is  not  conclusive  upoii  the 
board,  and  it  cannot  be  compelled  by 


TAXES. 


Sec.  1777.     The  board  of  directors  shall,  at  their  regular  meet-  Board  of  dircc- 
ing  in  March  of  each  year,  or  at  a  special    meeting  convened  for  tow  to  estimate 
that  purpose,  between  the  time  designated  for  such  regular  meet-  auired  for  con- 
ing and  the  third   Monday  in  May,  estimate  the  amount  required  teachen??und«. 
for  the  contingent  fund,  and  also  such   sum  as  may  be  required  R.^^^20(37,  2044. 
for  the  teachers'  fund,  in  addition  to  the  amount  received  from  §§'31^40.  '  ^'^ 
the  semi-annual  apportionment,  as  shown  by  the  notice  from  the  l\i^-^*^^-  ^'*^* 
county  auditor,  to  support  the  schools  of  the  district  for  the  time  14G.  A.ch.  132l 
required  by  law  for  the  current  year  ;  and  shall  cause  the  secretary 
to  certify  the  same,  together  with  the  amount  voted  for  school- 
house  purposes,  within  five  days  thereafter  to  the  board  of  super- 
visors, w!)o  shall,  at  the  time  of  levying  taxes  for  county  purposes. 
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subject  to  the  provisions  of  section  seventeen  hundred  and 
eighty  of  this  cnapter,  levy  the  per  centum  necessary  to  raise 
the  sum  thus  certified  upon  the  property  of  the  district  township, 
which  shall  be  collected  and  paid  over  as  are  other  district 
taxes. 


The  directors  are  only  to  determine 
and  certify  what  amount  of  contin- 
gent fund  18  necessary  to  meet  con- 
tracts which  they  are  authorized  to 
make  ;  but  they  cannot  include  there- 
in an  amount  to  meet  a  contract  lor 
npfaratus  for  which  they  are  not 
authorized  to  contract  any  debt: 
Manning  p.  Diet,  T'p,  of  Van  Buren, 

The  duty  of  the  board  of  super- 
visors to  levy  the  tax  so  certified,  is 
purely  ministerial.  When  each  ot 
two  districts  claims  certain  territory, 
and  asks  a  levy  accordingly,  the 
board  cannot  investi^^ate  as  to  the 
legality   of   organization,    etc.,  but 


must  make  the  levy  asked  by  the  one 
first  taking:  steps  to  organize:  Jiid, 
Dist.  of  Sheldon  v.  The  Board,  etc., 
of  Sioux  Co.,  51-658. 

The  board  of  directors,  and  not 
the  electors,  are  authorized  to  fix  the 
rates  to  be  levied  for  the  teachers'  and 
contingent  fund.  Action  of  the  latter 
in  such  matter  is  void :  C.  R.  i€-  M. 
B.  B.  Co.  V.  Carroll  Co.,  41-153, 179. 

A  stock  of  merchandise  located 
within  a  district  should  be  taxed 
there  for  school  purposes,  although 
the  owner  resides  in  a  different  dis- 
trict :  Ament  v.  Humphrey,  3  Gr.,  255; 
Lemp  V,  Hastings,  4  Gr.,  448. 


Apportion 

ftcnool-house 

tax. 

H.|g  2033-4, 

20«7,  2088. 

•.»  G.  A.  ch.  172. 

^  3 17,  80. 

11  G.  A.  ch.  143, 
<''H.5. 

12  G.  A.ch.  183. 


Excess 


Limitation. 


Sec.  1778.  They  shall  apportion  any  tax  voted  by  the  district 
township  meeting  for  school-house  fund,  among  the  several  sub- 
districts  in  such  a  manner  as  justice  and  equity  may  require, 
taking  as  the  basis  of  such  apportionment  the  respective  amounts 
previously  levied  upon  said  sub-districts  for  the  use  of  such  fund; 
provided,  that  if  the  electors  of  one  or  more  sub-districts  at  their 
last  annual  meeting  shall  have  voted  to  raise  a  sum  for  school- 
house  purposes  greater  than  that  granted  by  the  electors  at  the 
last  annual  meeting  of  the  district  township,  they  shall  estimate 
the  amount  of  such  excess  on  such  sub-district  or  sub-districts,  and 
cause  the  secretary  to  certify  the  same  within  five  days  therf»after 
to  the  board  of  supervisors,  who  shall,  at  the  time  of  levying  taxes 
for  county  purposes,  levy  the  per-centum  of  such  excess  on  the 
taxable  property  of  the  sub-district  asking  the  same,  provided  that 
not  more  than  fifteen  mills  on  the  dollar  shall  be  levied  on  the 
taxable  property  of  any  sub-district  for  any  one  year  for  school- 
house  purposes. 

The  provision  as  to  the  levy  of  the 
tax  by  the  board  of  supervisors  is 
directory,  and  if  the  levy  is  not  made 
at  the  proper  time,  it  may  be  made  at 
the  time  nxed  lor  makinj?  the  suc- 
ceeding tax  levy:  Perrin  v.  Benson, 
49-325. 


The  duty  of  determining  what  is  a 
just  and  eouitable  apportionment  of 
the  school-house  fund  rests,  at  least  in 
the  iirst  instance,  upon  the  board. 
They  can  be  compelled  to  act,  but 
their  discretion  cannot  be  controlled: 
Cooper  V.  Nelson,  88-440,  445. 


Sec.  1779.     The  board  of  supervisors  of  each  county,  shall,  at 
Boftrd  of  super-  the  time  of  levying  the  taxes  for  county  purposes,  levy  a  tax  for 


)levy 
tax. 

\{. '  I  2057,  2059. 
'J  G.  A.  ch.  172. 

i5;i. 


the  support  of  schools  within  the  county  of  not  less  than  one  mill, 

nor  more  than  three  mills  on  the  dollar,  on  the  assessed    value  of 

all  the  real  and   personal  property  within  the  county,  which  shall 

be  collected  by  the  county  treasurer  at  the  time  and  in  the  same 

manner  as  state  and   county  taxes  are   collected,  except  that  it 

shall  be  receivable  only  in  cash. 

Pame:  amount      Sec.  1780.     They  shall  also  levy  at  the  same  time,  the  district 

J  ame7g  &1.  ^^    school  tax  certified  to  them  from  time  to  time  by  the  respective 

J *J|^- -^  c^'8  ^.  district  secretaries;  2>^cwi'c/ecf,  that  the  amount  levied  for  school- 
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house  fund  shall  not  exceed  ton  mills  on  the  dollar  on  tho  prop- 
erty of  any  district,  and  the  amount  levied  for  contingent  fund 
shall  not  exceed  five  dollars  per  pupil,  and  the  amount  raised  for 
teachers'  fund,  including  the  amount  received  from  the  semi- 
annual apportionment,  shall  not  exceed  fifteen  dollars  per  pupil 
for  each  pupil  residing  in  the  district,  as  shown  by  the  last  report 
of  the  county  superintendent.  And  if  the  amount  certified  to 
the  board  of  supervisors  exceeds  this  limit,  they  shall  levy  only  to 
the  amount  limited;  provided j  that  they  may  levy  seventy-five 
dollars  for  contingent  lund,  and  two  hundred  and  seventy  dollars, 
including  the  amount  received  for  the  serai-annual  apportionment, 
for  the  teachers'  fund  for  each  sub-district. 


The  limit  often  mills  on  the  dollar 
includes  the  tax  to  pay  judgments,  as 
provided  in  §  1787,  and  thit  spction 
does  not  authorize  the  levying:  of  a 
lax  beyond  that  limit:  Sterliiiyy  etc., 
Co.  V.  Harvey,  45-4  6. 

Where  a  new  tc)wn8hip  was  formed 
in  March  and  a  tax   levied  therein, 


held,  that  in  the  absence  of  proof 
that  said  tax  exceeded  the  Hmit  here 
imposed,  it- was  le^fal,  although  the 
report  of  the  county  superintendent, 
being  made  before  tlie  creation  of 
the  township,  did  rob  show  the  num- 
ber of  pupils  ther^'in:  M.  dt  St.  P. 
R.  Co.  V  County  ofKossxUh,  41-57, 66. 


[Fifteenth  General  Assembly,  Chapter  67.1 
Sec.  1.     All  school  districts  lying  in  two  adjoining  counties  School  districts 
shall  have  the  right  to  vote  mills  instead  of  specific  sums  for  school  TOumiJ^"* 
purposes. 

COUNTY   AUDITOR. 

Sec.  1781.     The  county  auditor  shall,  on  the  first  Monday  in  ^^^^^,  auditor 
April  and  the  fourth  Monday  in  September  of  each  year,  appor-  to  app^rti -n 
tion  the  county  school   tax,  together  with  the   interest  of  the  [Sum^^hilii^^" 
permanent  school  fund  to  which  his  county  is  entitled,  and  all  jund. 
other  money  in  the  hands  of  the  county  treasurer  belonging  in  9g.  a.  c'h.  172, 
common  to  the  schools  of  his  county  and  not  included  in  any  2^- 
previous  apportionment,  among  the  several  sub-districts  therein, 
in  proportion  to  the  number  of  persons  byetween  five  and  twenty- 
one  years  of  age,  as  shown  by  the  report  of  the  county  superin- 
tendent filed  with  him  for  the  year  immediately  preceding. 

Sec.  1782.     He  shall  immediately  notify  the  president  of  each  NoUfyprcsi- 
school  district  of  the  sum  to  which  his  district  is  entitled  by  said  dent  ofeach 
apportionment,  and  shall  issue  his  warrant  for  the  same  to  accom-  of^me.^^*^  ^^ 
})aiiy  said  notice,  which  warrant  shall  be  also  signed  by  the  presi-  f'^^^gg 
dent  and  countersigned  by  the  secretary  of  the  district  in  whose 
favor  the  same  is  drawn;  and  shall  authorize  the  district  treasurer 
to  draw  the  amount  due  said  district  from  the  county  treasurer; 
and  the  secretary  shall  charge  the  treasurer  of  the  district  with  all 
warrants  drawn  in  his  favor,  and  credit  him  with  all  warrants 
drawn  on  the  funds  in  his  hands,  keeping  separate  accounts  with 
each  fund. 

Sec.  1783.     He  shall  forward  to  the  superintendent  of  public 
instruction,  a  certificate  of  the  election  or  appointment  and  quali-  cate  of  election 
fication    of  the  county  superintendent;  and  shall,  also,  on    the  S^Sn"en^ent 
second  Monday  in  February  and  August  of  each  year,  make  out  and  report  to 
and  transmit  to  the  auditor  of  state,  m  accordance  with  such  form  same?g  57.^^^ 
as   paid   auditor  may  prescribe,  a  report   of  the  interest  of  the 


Digitized  by 


Google 


506  SYSTEM   OP  COMMON  SCHOOM.  [TlTLE  XII. 

school  fund  then  in  the  hands  of  the  county  treasurer,  and  not  in- 
cluded in  any  previous  apportionment;  and  also  the  amount  of 
said  interest  remaining  unpaid. 


COUNTY   TBSASUREB. 

Sec.  1784.  The  county  treasurer  shall,  on  the  first  Monday  in 
Pay  oTcr  toes  April  of  each  year,  pay  over  to  the  treasurer  of  the  district  the 
officer.  amount  of  all  school  district  tax  which  shall  have  been  collected, 

10  G.\^  ch.  102.  ^^^  shall  render  him  a  statement  of  the  amount  uncollected,  and 
12  G.  A*,  ch*.  29.  shall  pay  over  the  amount  iu  his  hand  quarterly  thereafter.  He 
shall  also  keep  the  amount  of  tax  levied  for  school-house  purposes, 
separate  in  each  sub-district,  where  such  levy  has  been  made 
directly  upon  the  property  of  the  sub-district  making  the  applica- 
tion, and  shall  pay  over  the  same  quarterly  to  the  township  treas- 
urer for  the  benefit  of  such  sub-district.  He  shall,  in  all  counties 
wherein  independent  districts  are  organized,  keep  a  separate 
account  with  said  independent  districts,  in  which  the  receipts  shall 
be  da  ly  entered,  which  books  shall  at  all  times  be  open  to  the 
inspection  and  examination  of  the  district  board  of  directors,  and 
shall  pay  over  to  the  said  independent  districts  the  amount  of 
school  taxes  in  his  possession  on  the  order  of  the  board,  ou  the 
first  day  of  each  and  every  month. 

Sec.  1785.  On  the  first  day  of  each  quarter,  the  county  treas- 
To  notify  preai-  ^rer  shall  give  notice  to  the  president  of  the  school  board  of  each 
board  ^uar^^  township  in  his  county  of  the  amount  collected  for  each  fund;  and 
tcriy.  the  president  of  each  board  shall  draw  his  warrant,  countersigned 

12  G.  A.  ch.  122.  ^y.  ^]^y  secretary,  upon  the  county  treasurer  for  such  amount,  who 
shall  pay  the  amount  of  such  taxes  to  the  treasurers  of  the  several 
school  boards  only  on  such  warrants. 

MISCELLANEOUS. 

Sec.  178C.  All  fines *and  penalties  collected  from  a  school  dis- 
Fines  and  pen-  trict  officer  by  virtue  of  any  of  the  provisions  of  this  chapter,  shall 
R. g^i.  inure  to  the  benefit  of  that  particular  district   'Those  collected 

9^A.cli.i72,  from  any  member  of  the  board  of  directors,  shall  belong  to 
the  district  township,  and  those  collected  from  county  ofhcers, 
to  the  county.  In  the  two  former  cases,  suit  shall  be  brought  in 
the  name  of  the  district  township;  in  the  latter,  in  the  name  of 
the  county,  and  by  the  district  attorney.  The  amount  in  each 
case  shall  be  added  to  the  fund  next  to  be  applied  by  the  recipi- 
ent for  the  use  of  common  schools. 

Sec.  1787.     When  a  judgment  has  been   obtained  against  a 

Judgments:       school  district,  the  board  of  directors  shall  pay  off  and  satisfy  the 

R^j^iiS^!^         same  from  the  proper  fund,  by  an  order  on  the  treasurer;  and  the 

Same,  1 79.        district  meeting  at  the  time  for  voting  a  tax  for  the  payment  of 

other  liabilities  of  the  district  shall  provide  for  the   payment  of 

such  order  or  orders. 

The  issuance  of  the  order  on  the  I  it  fail  to  do  so  the  board  of  directors 
treasurer  does  not  satisfy  the  judg-  |  of  the  district  may  be  compel  led,  by 


ment.    'ihe    district  is  required  to  i 
vote  a  tax  to  pay  such  orders,  but  if  | 


mandamus,  to  levy  such  tax:  Boi/n- 
ton  V,  Dist,  Tp  of  Newton,  34-ol0. 
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The  order  issued  to  pay  off  a  judjf- 
ment  stands  on  the  sam*:)  footinjjr  with 
other  orders  in  respect  to  payment 
under  §1743.  The  holder  cannot  in- 
sist on  payment,  to  the  exclusion  of 
other  creditors  of  the  same  fund: 
Chase  p.  Morrison,  40-620. 

That  the  board  cannot  accurately 


specify  the  amount  which  should  be 
paid  horn  each  iund  is  no  excuse  for 
not  issuing:  orders  in  payment  of  a 
judjfment:  Di^t,  T'pofCoon  v  Board 
of  Directors,  etc.,  52-2S7. 

This  section  d'^es  not  authorize  the 
lew  of  a  tax  in  excess  of  the  ten 
mill  limit;  See  §  1780  and  notes. 


ley  1 

ed  of  school 


Sec.  1788.  In  case  a  school  district  has  borrowed  money  of  the  Money  bor- 
school  fund,  the  board  of  supervisors  shall  levy  such  tax,  not  JJnl^  h^"^^ 
exceeding  five  milli  on  th)  dolUr  iii  any  one  year,  on  the  taxable  paid.' 

f)roperty  of  the  district  as  constituted  at  the  time  of  making  such  ^mi^^^jo. 
oan,  as  may  be  necessay  to  piy  tie  annual  interest  on  said  lo^n, 
and  the  principal  when  th3  same  falls  duj,  unless  the  board  of 
supervisors  shall  see  proper  to  cxten  i  the  time  of  said  loan. 

Sec.  1789.     No  district  township  or  sub-district  meeting  shall  ^o"^[J^^^f^<i«'- 
organize  earlier  than  nine  o'clock  a.  m.,  nor  adjourn  before  twelve  jpurning 
o'clock  M.,  and  in  all   independent  districts  having  a  population  ^*^®' ^  ^^* 
of  three  hundred  and  upward,  the  polls  shall  remain  open  from 
nine  o'clock  a.  m.  to  four  o'clock  p.  m. 


Where  an  election  is  not  ordered 
and  held  durinsr  the  hour*  specil'e  i. 
the  action  of  the  electora  thereat  is 


v)d:  Dw,,  jT'jo  of  Hesper  v.  Ind. 
Dist.  of  Burr  Oak,  34-506,  and  see 
note  to  §  1719. 


Sec.  1790.     Any  school  director,  or  director  elect,  is  authorized  oath:  adminLs- 
to  administer  to  any  school  director  elect  the  oflScial  oath  required  ^S.^*^^ 
by  law,  and  said  official  oath  may  be  taken  on  or  before  the  third 
Monday  in  March  following  the  election  of  directors. 

Sec.  1791.     When  any  school  officer  is  superceded  by  election  Deliver  money, 
or  otherwise,  he  shall  immediately  deliver  to  his  successor  in  office,  ^J^^or-'^n- 
all  books,  papers,  and  moneys  pertaining  to  his  office,  taking  a  re-  r^'JSo^*^"*^ 
ceipt  therefor;  and  every  such  officer  who  shall  refuse  to  do  so,  or  pg.  a.  ch.  172, 
who  shall  wilfully  mutilate  or  destroy  any  such  books  or  papers,  or  **^ 
any  part  thereof,  or  shall  misapply  any  moneys  entrusted  to  him 
by  virtue  of  his  office,  shall  be  liable  to  the  provisions  of  the  gen- 
eral statutes  for  the  punishment  of  such  offense. 

Sec.  1792.     Nothing  in  this  chapter  shall  be  so  construed  as  to  Jurisfiiction. 
give   the   board   of  directors  of  a  district  township    jurisdiction  samej83. 
over  any  territory  included  within  the  limits  pf  any  independent 
district. 

Sec.  1793.  Children  residing  in  one  district  may  attend  school  in  ^Si^nd^sciiioof 
another  in  the  same  or  adjoining  county  or  township,  on  such  terms  in  adjoiidng 
as  may  be  agreed  upon  by  the  respective  boards  of  directors;  but  r|^'<^*^4. 
in  case  no  such  agreement  is  made,  they  may  attend  school  in  any  c.'si.g  ii43._^ 
such  adjoining  district,  with  the  consent  of  the  county  superin-  gii   '^  '  '"* 
tendent  of  the  county  where  said  pupil  resides  and  the  board  of 
directors  of  said  adjoining  district,  when  they  reside  nearer  the 
school  in  said  district,  and  one  and  a  half  miles  or  more,  by  the 
nearest  traveled  highway,  from  any  school  in  their  own.     The 
board  of  directors  of  the  township,  in  which  such  children  reside, 
shall  be  notified  in  writing,  and  the  district  in  which  they  reside 
shall  pay  to  the  district  in  which  they  attend  school,  the  average 
tuition  of  said  children  per  week,  and  an  average  proportion  of 
the  contingent  expenses  of  said  district  v?here  they  attend  school; 
and  in  case  of  refusal  so  to  do,  the  secretary  shall  file  the  account 
for  said  tuition  and  contigent  expenses,  certified  to  by  the  pres- 


Toition. 
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ident  of  his  board,  with  the  county  auditor  of  the  county,  in 
which  said  children  reside,  and  the  said  county  auditor  shall  at  the 
time  of  making  the  next  semi-annual  apportionment  thereafter, 
deduct  the  amount  so  certified,  from  the  sum  apportioned  to  the 
district  in  which  said  children  reside,  and  cause  it  to  be  paid  over 
to  the  district  in  which  they  have  attended  school. 

[\  substitute  for  the  origrinal  section,  16th  G.  A.,  ch.  64,  as  amended   by 
17th  G.  A.,  ch.  41.] 


When  a  district  fails  to  provide 
school  for  the  period  prescribed  in  § 
1727.  children  residing*  therein  may 
attend  school  in  another  district  as 
here  provided,  and  the  district  where 
thej^  reside  will  be  liable  for  their 
tuition;  and  where,  upon  being  noti- 
fied in  writing,  the  directors  of  the 


district  where  the  children  resided,  at 
a  meeting  called  to  consider  the 
question,  determined  not  to  pay  sUch 
tuition,  held,  that  demand  on  them 
before  filing  the  account  with  the 
auditor  was  unnecessary:  Dint.  Tp 
of  Norton  v.  Dist  T'p  of  Ocheyedan, 
49-231. 


Residence  of 
pupils. 


Sec.  1794.     Pupils  who  are  actual  residents  of  a  district  shall 

be  permitted  to  attend  school  in  the  same,  regardless  of  the  time 

»  gT  Z  ch.  172,   when  thoy  acquired  such  residence,  whether  before  or  alter  the 

^  ^  enumeration,  or  of  the  residence  of  their  parents  or  guardians;  but 

^      pupils  who  are  sojourning  temporarily  in  one  district,  while  their 

actual  residence  is  in  another,  and  to  whom  the  last  preceding 

section  is  not  applicable,  may  attend  school  upon  such  terms  as 

the  board  of  directors  may  deem  just  and  equitable. 

Sec.  1795.     Pupils  may  attend  school  in  any  sub-district  of  the 
Stead'schoolf   district  township  in  which  they   reside  with  the  consent  of  the 
sub-director  of  such  sub-district,  and  of  the  sub-director  of  the 
sub-district  in  which  such  pupils  reside. 

Sec.  1796.  The  board  of  directors  shall,  at  their  regular  meet- 
ing in  September,  or  at  any  special  meeting  called  thereafter  lor 
that  purpose,  divide  their  townships  into  sub-districts,  such  as 
justice,  equity,  and  the  interests  of  the  people  require;  and  may 
make  such  alterations  of  the  boundaries  of  sub-districts  heretofore 
formed,  as  may  be  deemed  necessary;  and  shall  designate  such 
sub-districts,  and  all  subsequent  alterations,  in  a  distinct  and 
legible  manner,  upon  a  plat  of  the  district  provided  for  th  it  pur- 
pose; and  shall  cause  a  written  description  of  the  same  to  bo 
recorded  in  the  district  records,  a  copy  of  which  shall  be  delivered 
by  the  secretary  to  the  county  treasurer,  and  also  to  the  county 
auditor,  who  shall  record  the  same  in  his  office;  provided^  that 
the  boundaries  of  sub-districts  shall  conform  to  the  lines  of  con- 
gressional divisions  of  land;  and  that  the  formation  and  alteration 
of  sub-districts  as  contemplated  in  this  section,  shall  not  take 
effect  until  the  next  sub-district  election  thereafter,  at  which  elec- 
tion a  sub-director  shall  be  elected  for  the  new  sub-district. 

the  sub-districts  were  constituted  in- 


Same,  2 15. 


Divide  town- 
ships. 
Same,  {  29. 


Where  an  election  to  determine 
whether  the  sub-districts  of  a  district 
township  should  be  made  independ- 
ent districts  under  §  §  1816-1820,  was 
ordered,  and  before  it  was  held,  a 
new  sub-district  was  formed,  held, 
that  the  subsequent  election  at  which 


dependent  districts  applied  also  to 
the  new  district,  although  it  had  not 
yet  elected  a  director:  Ind  Sch. 
Diet.  No,  8,  r.  Ind,  Sch,  Dist,  of 
Burr  Oak,  48-167. 


Where  8t^™«  Sec.  1797.  In  cases  vhere,  by  reason  of  streams  or  other  nat- 
ciea  Interfere,  ural  obstacles,  any  portion  of  the  inhabitants  of  any  school  dis- 
H^- -^  ^^- ^^' trict  cannot,  in  the  opinion  of  the  cou^^ty  superintendent,  with 
fsG.  A.cli.  M. 
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reasonable  facility  enjoy  the  advantages  of  any  school  in  their 
township,  the  said  county  superintendent,  with  the  consent  of  the 
board  of  directors  of  such  district  as  may  be  affected  thereby, 
may  attach  such  part  of  said  township  to  an  adjoining  township, 
ana  the  order  therefor  shall  be  transmitted  to  the  secretary  of 
each  district,  and  be  by  him  recorded  in  his  records,  and  the 
proper  entry  made  on  his  plat  of  the  district. 

Sec.  1798.     In  all  cases  where  territory  has  been  or  may  be  set  ^?fiJ^^°"  ^^ 
into  an  adjoining  county  or  township,  or  attached  to  any  indepen-  wo.  A.uh.  125. 
dent  school  district  in  any  adjoining  county  or  township  for  scnool  fao.  a.  ch.  94. 
purposes,  such  territory  may  be  restored  by  the  concurrence  of 
the  respective  boards  of  directors;  but  on  the  written  application 
of  two-thirds  of  the  electors  residing  upon  the  territory  within 
Buch  township  or  independent  district  in  which  the  school-house 
is  not  situated,  the  said  boards  shall  restore  the  territory  to  the 
district  to  which  it  geographically  belongs. 

[A  substitute  for  the  original  section;  18th  G.  A.,  ch.  111.] 

If  one  of  the  townships  has  nod  is- I  vided  for,  the  concurrence  of  the 
trict  board,  this  restoration  cannot  |  boards  is  necessary,  though  they  have 
be  made  as  here  contemplated  for  no  discretion:  Ind.  Dist.  of  Fair- 
even  on  the  written  application  pro*  |  view  v.  Durland,  45-53. 

Sec.  1799.     The  boundary  lines  of  a  civil  township  shall  not  be  Township  line? 
changed  by  the  board  of  supervisors  of  any  county,  so  as  to  divide  changed *r Ho 
any  school  district  by  changing  the  boundary  lines  thereof,  except  lig^A^^^f  ^V'/.; 
when  a  majority  of  the  voters  of  such  district  shall  petition  there-  ~" 

for;  provided^  however^  that  this  shall  not  prevent  the  change  of 
the  boundary  lines  of  any  civil  township,  when  such  change  is 
made  by  adopting  the  lines  of  congressional  townships. 

For  similar  provision  as  to  dividing  |  school  districtsjsee  §  379. 

INDEPENDENT   DISTRICTS. 

Sec.  1800.     Any  city,  town  or  village  containing  not  less  than  when  formed 
two  hundred  inhabitants  within  its  limits,  mny  be  constituted  a  fcrritSrv^- 
separate   school   district  and    territory  contiguous    to  such   city^  eluded  in. 
town  or  village  may  be  included  with  It  as  a  part  of  said  separate  ?g:  a^' ch .  172^ 
district  in  the  manner  hereinafter  provided.     The  village  herein  \^^^  ^    .     " 
mentioned  shall  be  understood  to  be  a  collection  of  inhabitants  gl  *    *^  '    * 
residing  within  the  limits  of  a  town  plat  and  not  organized  into  a  f^'  ^'  ^^'  ^' 
city  or  incorporated  town. 

[A  substitute  for  the  origrinal  section ;  18th  G.  A.,  ch.  139  ] 


It  is  a  prerequisite  that  there  should 
be  the  specified  number  of  inhabi- 
tants, and  that  matter  may  be  in- 
quired into  by  quo  trnrranto:  The 
State  V.  Ind,  Sch.  Dist.  of  Carbon- 
dale,  29-264. 

The  independent  district  may  be 
formed  from  territory  lyinsr  in  ad- 
joininfir  townships,  either  in  the  same 
or  different  counties,  and  no  concur- 
rent action  of  the  school  authorities 
of  the  two  townships  is  necessary: 
Ind,  Sch.  Dist,  of  Granville  v,  Boai-d 


of  Supervisors,  etc.,  25-305  ;  D'st. 
Tp  of  Union  v.  Ind.  Dist.  of  Ch-eene, 
41-:^». 

This  section  is  permissive,  not  man- 
datory. It  is  not  essential  that  the 
boundaries  of  the  city  and  the  s^chool 
district  should  coincide,  and  the  ex- 
tension of  the  limirs  ct  a  city  does  not 
have  the  effect,  ipso  facto,  to  enlarge 
the  limits  of  the  school  district  before 
existing?  :  The  State  v.  Lid.  Sch, 
Dist.  No.  6,  46-426. 
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Sec.  1801.     At  the  written  request  of  any  ten  legal  voters  re- 

Vote^people.  siding  in  such  city  or  town,  the  board  of  directors  of  the  district 

9  G.  A.  ch.  172.  township  shall  establish  the  boundaries  of  the  contemplated  school 

if?}.  A.  ch.  73    ^strict,  including  such  contiguous  territory  as  may  best  subserve 

81.  '  the  convenience  of  the  people  for  school  puposes,  and  shall  give 

at  least  ten  days'  previous  notice  of  the  time  and  place  of  meeting 

of  the  electors  residing  in  said  district,  by  posting  written  notices 

in  at  least  five  conspicuous  places  therein;  at  which  meeting  the 

said  electors  shall  vote  by  ballot  for  or  against  a  separate  organ- 

zation. 

of  the  city,  the  election  was  held  void, 
although  the  majority  in  the  city  was 
greater  than  tlie  total  number  of 
voters  in  such  other  territory:  Foi-t 
Dodge,  etc ,  Dist,  v.  Diet,  Tp  of 
Wahkansa,  17-85. 

Where  tenitoi-y  is  claimed  as  in- 
cluded in  each  of  two  districts,  the 
one  first  taking  steps  to  organize  is 
entitled  to  it:  fnd.  Dist.  of  Sheldon 
t?.  Board,  etc,  of  Sioux  Co.,  51-6o8. 


Election  of 

directors: 

organization 

of  board, 

R.  a  i  2099,  2100, 

2106. 

U  G.  A.  ch.  172, 

(*86. 

12  G.  A.  ch.  28, 

13  G.  A.  ch.  8, 

14  G.  A.  Ch.  76, 

§1. 


Secretary  and 
treasurer  to  be 
chosen  in  Sep- 
tember. 


This  election  must  be  conducted,  as 
to  the  time  of  opening  and  closing 
the  polls,  etc.,  according  to  the  pro- 
visions of  §  1789,  and  it  not  so  con- 
ducted the  proceedings  will  be  void : 
Dist,  T"p  of  Heeper  v.  Ltd,  Dist,  of 
BufT  Oak,  34-306. 

Where  the  question  of  a  separate 
organization  was  submitted  only  to 
the  voters  tcithin  Uhe  city,  and  not  to 
those  within  the  territory  included  in 
the  contemplated  district  but  outside 

Sec.  1802.  Should  a  majority  of  votes  be  cast  in  favor  of  such 
separate  organization,  the  boara  of  directors  of  the  district  town- 
ship shall  give  similar  notice  of  a  meeting  of  the  electors  for  the 
election  of  six  directors.  Two  of  these  directors  shall  hold  their 
office  until  the  first  annual  meeting  after  thinr  election,  and  until 
their  successors  are  elected  and  qualified,  two  until  the  second, 
and  two  until  the  third  annual  meeting  thereafter,  their  respective 
terms  of  office  to  be  determined  by  lot.  The  six  directors  shall 
constitute  a  board  of  directors  for  the  district,  and  they  shall,  at 
their  first  regular  meeting  in  each  year,  elect  a  president  from 
their  own  number,  and  at  their  meeting  on  the  third  Monday  of 
September  in  each* year  a  secretary  and  treasurer,  to  be  chosen 
outside  of  the  board.  Promdecl^  that  in  all  independent  districts 
having  a  population  of  less  than  five  hundred  there  shall  be  three 
directors  elected,  who  shall  organize  by  electing  a  president  from 
their  own  number,  also  a  secretary,  who  may  or  may  not  be  a 
member  of  the  board,  and  a  treasurer  who  shall  not  be  a  member  of 
the  board.  And  provided  further,,  that  in  all  independent  districts 
already  organized  the  terms  of  office  of  such  directors  as  may  have 
been  chosen  previous  to  the  taking  effect  of  this  section  for  two 
or  three  years  shall  not  be  interfered  with  by  its  passage. 

[A  substitute  for  the  original  section,  15th  G.  A.,  ch.  27,  as  amended  by 
18th  G.  A.,  ch.  143,  repealing  17th  G.  A.  ch.  113. J 


Kennedy  v.  Ind.  Sch,  Dist.  of  Derby 
Grange,  48-189. 


Meeting  for. 
9  G.  A.  ch.  172, 

§87. 

When  organi- 
zation com- 
pleted: dispo- 
sition of  taxes. 
11  G.  A.  ch.  143. 
JIL 


The  treasurer  is  an  officer  of  the 
district,  and  service  of  notice  upon 
him  will    be  good,  under    §  *2612: 

Sec.  1803.  Said  meeting  for  the  first  election  of  directors  shall 
organize  by  appointing  a  president  and  secretary,  who  shall  act  as 
judges  of  the  election  and  issue  a  certificate  of  election  to  the  per- 
son elected. 

Sec.  1804.  The  organization  of  such  independent  district 
shall  be  completed  on  or  before  the  first  day  of  August  of  the 
year  in  which  said  organization  is  attempted,  and  when  such 
organization  is  thus   completed,  all   taxes  levied   by   the  board 
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of  directors  of  the  district  township  of  which  the  independent 
district  forme  1  a  part  in  that  year,  shall  be  void  so  far  as  the 
property  within  the  limits  of  the  independent  district  is  concerned; 
and  the  board  of  directors  of  such  independent  district  shall  levy 
all  necessary  taxes  for  school  purposes  as  provided  by  law  for  that 
year  at  a  meeting  called  for  that  purpose,  at  any  time  before  the 
third  Monday  of  August  of  that  year,  which  shall  be  certified  to 
the  board  of  supervisors  on  or  before  the  first  Monday  of  Septem- 
ber, and  said  board  of  supervisors  shall  levy  said  tax  at  the  time 
and  in  the  manner  that  school  taxes  are  required  to  be  levied  in 
other  districts. 


Whether  the  orpranizatiofi  of  an 
independent  district  will  render  void 
taxes  levied  prior  to  such  organiza- 
tion, to  pay  debts  for  the  erection  of 
a  school- house  therein,  qucere^   but 


such  organization  cannot  prejudice 
the  righte  of  a  party  having  a  valid 
claim  against  the  whole  district  prior 
to  such  organization:  Stevenson  v, 
Dist,  Tp  of  Summit,  85-462. 


Skc.  1805.     In  case  such  district  is  formed  of  parts  of  two  or  when  formed 
more  civil  townships  in  the  same  or  adjoining  counties,  the  duty  to^jfSSfipi^^ 
of  giving  the  notice  shall  devolve  upon  the  board  of  directors  of  R. ,8  2105. 
the  township  in  which  a  majority  of  the  legal  voters  of  the  con-  ^gs!  ^'^  '^^ 
tivmplated  district  reside.  ^2  o.  a.  eh.  28. 


Sec.  1806.     Said  district  may  have   as  many  schools,  and   be 


22. 
Number  of 


divided  into  such  wards  or  other  sub-divisions  for  school  purposes,  schools  in. 
as  the  board  of  directors  may  deem  proper;  and  shall  be  governed  9  a  a.  cii.  172, 
by  the  laws  enacted  for  the  regulation  of  district  townships,  so  far  8  &*• 
as  the  same  may  be  applicable. 


Contracts  which  the  directors  are 
authorized  to  make,  will  be  binding 
upon  the  district,  although  executed 
by  them  individually  and  nob  while 
acting  as  a  board.  Their  powers, 
etc.,  are  the  same  as  those  of  a  sub- 
director  under   §  1758:    Atheam  v. 


Ind.  Dist.  of  MiUersburg,  33-105. 

The  directors  may  authorize  the 
teaching  of  music  and  contract  for 
the  purchase  of  an  organ  out  of  any 
unappropriated  funds  on  hand :  Bell- 
meyer  v,  Ind,  Dist.  of  MarshalUown, 
44-564. 


Sec.  1807.     It  shall  be  lawful  for  the  electors  of  any  independ-  School-house 
ent  district,  at  the  annual  meeting  of  such  district,  to  vote  a  tax,  ^^TeJtors!^^ 
not  exceeding  ten  mills  on  the  dollar  in  any  one  year,  on  the  tax-  loG.  A,  ch.  57. 
able  property  of  such  district,  as  the  meeting  may  deem  sufficient 
for  the  purchase  of  grounds  and  the  construction  of  the  necessary 
school-houses  for  the  use  of  such  independent  district,  and  for  the 
payment  of  any  debts  contracted  for  the  erection  of  such  school- 
nouses,  and  for  procuring  a  library  and  apparatus  for  the  use  of 
the  schools  of  such  independent  district. 

void  as  to  the  excess:  McPherson  v, 
Foster,  4^48,  73. 


Where  a  levy  of  a  three  per  cent, 
tax  was  made,  it  was  held  valid  to 
to  the  extent  of   one  per  cent,  and 


Sec.  1808.     The  annual  meeting  of  all  independent  districts  Annual  meet- 
shall  be  held  on  the  second  Monday  in  March  for  the  transaction  gfg  a.,  ch.  172 
of  the  business  of  the  district,  and  for  the  election  by  ballot  of  two  i|^ 
directors,  as  the  successors  of  the  two  whose  term  expires,  who  as.* 
shall  continue  in  office  for  three  years;    and  the  president,  secre-  ^^^-^ 
tary,  and  one  of  the  directors  then  in  office  shall  act  as  judges  of 
the  election,  and  shall  issue  certificates  of  election  to  the  persons 
elected  for  the  ensuing  term.;  provided,  that  in  all  independent 
districts,  having  a  population  of  less  than  five  hundred,  there  shall 


.  ch.  8, 
.  A.  ch.  70. 
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Tie  vote. 


Election  pre- 
cincts. 


Questions  sub* 
mitted  to  elec- 
tors. 


Registration  of 
voters. 


Notice  of  elec- 
tion. 


Judges  and 
clerks  of  elec- 
tion: method 
of  conducting. 

Opening  and 
closing  of 
polls :  vacan- 
cies. 


be  elected,  annually,  one  director,  who  shall  continue  in  oflfice  for 
three  years.  In  cases  of  a  tie  vote  in  the  election  of  director  or 
directors,  the  secretary  shall  notify  them  to  appear  at  the  regular 
meetinff  of  the  board  on  the  third  Monday  in  March  to  determine 
their  election  by  lot  before  one  or  more  members  of  the  board 
elected,  and  the  certificate  of  election  shall  be  given  accordingly. 
Should  either  party  fail  to  appear  or  take  part  in  the  lot,  the 
secretary  shall  draw  for  him. 

[As  amended  by  18th  G.  A.,  ch.  7,  §  2,  adding  the  provision  in  regard  to 
a  tie  vote.] 

[Eighteenth  General  Assembly.  Chapter  8.] 

Sec.  1.  Independent  school  districts  having  a  population  of 
not  less  than  fifteen  thousand  inhabitants  shall  be  divided  into  not 
less  than  three,  nor  more  than  six,  election  precincts,  in  each  of 
which  a  poll  shall  be  held  at  a  convenient  place,  to  be  appointed 
bv  the  board  of  directors,  for  the  reception  of  the  ballots  of  the 
electors  residing  in  such  precinct  at  said  election. 

Sec.  2.  The  board  of  directors  shall  provide  for  the  submission 
of  all  questions  relating  to  the  powers  reserved  to  the  electors 
under  section  one  thousand  eic^ht  hundred  and  seven  of  the  code, 
which  questions  shall  be  decided  by  ballot,  returns  to  bo  made  on 
questions  submitted  as  hereinafter  provided. 

Sec.  3.  A  register  of  the  electors  residing  in  each  precinct 
shall  be  prepared  by  the  board  of  directors  from  the  register  of 
the  electors  for  any  city,  town,  or  township,  which  is  in  whole 
or  in  part  included  within  such  independent  school  district;  and' 
for  that  purpose,  a  copy  of  such  register  of  electors  shall  be  furn" 
ished  by  tho  clerk  of  each  such  city,  town,  or  township,  to  th® 
board  of  directors.  Said  board  shall,  in  each  year,  before  the  an- 
nual election  for  directors,  revise  and  correct  such  school  election 
registers  by  comparison  thereof  with  the  last  registar  of  elections 
for  such  cities,  towfis,  and  townships;  and  the  register  provided 
for  by  this  section  shall  have  the  same  force  and  effect  at  elections 
held  under  this  act  and  in  respect  to  the  reception  of  votes  at 
said  elections  as  the  register  of  elections  has  by  law  at  general 
elections. 

Skc.  4.  Notice  of  every  election  under  this  act  shall  be  given 
in  each  district  in  which  the  same  is  to  be  held,  by  the  secretary 
thereof,  by  posting  up  the  same  in  three  public  places  in  said  dis- 
trict, and  by  publication  in  a  newspaper  published  therein,  for  two 
weeks  preceding  such  election ;  such  notice  shall  also  state 
the  respective  elective  precincts  and  the  polling  places  in  each 
precinct. 

Sec.  5.  The  board  of  directors  shall  appoint  one  of  their  own 
number  and  another  elector  of  the  district  to  act  as  judges  of  elec- 
tion, and  a  clerk  for  each  polling  place,  who  shall  be  sworn  as  pro- 
vided by  section  six  hundred  and  nine  of  the  code,  in  case  of 
general  elections.  The  polls  shall  be  opened  from  9  o'clock  a.  hi. 
to  6  o'clock  p.  M.  If  either  of  the  judges  or  clerk  fiiil  to  attend, 
his  place  may  be  filled  by  the  others,  by  appointing  an  elector 
attending  in  his  place,  and,  if  all  fail  to  attend  in  time,  or  refuse 
to  serve  or  be  sworn,  the  electors  present  shall  choose  two  judges 
and  a  clerk  from  the  electors  attending.     A  ballot  box  and  the 
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necessary  poll  book  shall  be  provided  by  the  board  of  directors 
for  each  precinct,  and  the  election  shall  be  conducted  i.i  the  same 
manner,  and  under  the  same  rules  and  regulations,  so  farns  applic- 
able, as,  or  [are]  provided  by  chapter  three,  of  title  five  ot  the  code 
for  general  elections. 

Sec.  6.  The  judges  of  election  and  clerk  in  each  precinct  Cnnvflss  of 
shall  canvass  the  vote  therein,  and  shall,  as  soon  as  possible,  make  cenmcuic.^""' 
out,  sign  and  return,  to  the  secretary  of  the  district,  a  certificate 
showing  the  whole  number  of  votes  cast  in  such  precinct,  and  the 
number  of  votes  in  favor  of  each  person  voted  for,  and  questions 
submitted.  The  board  of  directors  shall  meet  on  the  next  Mon- 
day after  the  election  and  canvass  the  returns  and  ascertain  the 
result  of  the  election,  the  whole  number  of  votes  cast,  and  the 
number  in  favor  of  each  person  voted  for  shall  be  entered  in  their 
record,  and  the  persons  respectively  receiving  the  highest  two 
numbers  of  votes  shall  be  declared  elected,  and  ail  questions 
submitted,  receiving  a  majority  of  votes  cast,  shall  be  recorded 
as  carried.  The  secretary  shall  issue  to  each  person  so  elected  a 
certificate  of  his  election. 

Sec.  7.     All  acts  and  parts  of  acts  inconsistent  with  this  act  Repealing 
are  hereby  repealed.  clause. 

Sec.  1809.     When  an  independent  district  has  b'?en  formed  Renia}n<ier  of 
out  of  a  civil  township,  or  townships,  as  herein  contemplated,  the  r.^jiTiw!*' 
remainder  of  such  township,  or  of  each  of  such  townships,  as  the  %       '  *^^-^^' 
case  may  be,  shall  constitute  a  district  township  as  provided  in  i4'g.  a.  ch.  133. 
section  seventeen  hundred  and  thirteen  of  this  chapter,  and  the  ^^' 
bouudaries  between  such  district  township  and  independent  dis- 
trict may  be  changed,  or  the  independent  district  abandoned  at 
any  time,  with   the    concurrence  of  their   respective    boards  of 
directors. 

Sec.  1810.     In  case  an  independent  district  embraces  a  part  or  wheninde- 
the  whole  of  a  civil  township  which  has  no  separate  district  town-  {^[?t*^*^S,\,*^*^ 
ship  organization,  upon  the  written  application  of  two-thirds  of  whole  town- 
the  electors  residing  upon  the  territory  of  such  independent  dis-  14 ^<?;  a.  ch.  125 
trict  and  within  such  civil  township  to  the  board  of  directors,  they  8  2. 
shall  set  oft  such  territory,  whether  provided  with  school- houses 
or  not,  to  be  organized  as  a  district  township  in  the  manner  pro- 
vided for  such  organization  when  a  new  civil  township  is  formed. 

Sec.  1811.  Independent  districts  located  contiguous  to  each  DiRticts  may 
other,  may  unite  and  form  one  and  the  same  independent  district,  of.  ' 
in  the  manner  following:  At  the  written  request  of  any  ten  legal  1 2p*  ^  ^^'  ^' 
voters  residing  in  each  of  said  independent  districts,  their  respect- 
ive boards  of  directors  shall  require  their  secretaries  to  give  at 
least  ten  days'  notice  of  the  time  and  place  for  a  meeting  of  the 
electors  residing  in  such  districts,  by  posting  written  notices 
in  at  least  five  public  places  in  each  of  said  districts,  at  which 
meetings  the  said  electors  shall  vote  by  ballot  for  or  against  a 
consolidated  organization  of  said  independent  districts;  and  if  a 
majority  of  th3  votes  cast  at  the  election  in  each  district,  shall  be 
in  favor  of  uniting  said  districts,  then  the  secretaries  shall  give 
similar  notice  of  a  meeting  of  the  electors  as  provided  for  by  the 
law  for  the  organization  of  independent  districts.  The  independ- 
ent district  thus  consolidated  shall  be  completed,  and  its  directors 
33 
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tory  situated  in  different  counties, 
under  §  1800  :  Diet.  Tp.  of  Union 
r.  Ind.  Dist.  of  Greene,  41-30. 


ffoverned  by  the  same  provisions  of  the  law  which  apply  to  other 

independent  districts. 

Sec.  1812.  Where,  under  the  school  laws  of  the  state  hereto- 
schooi  districts  fore  in  force  for  the  convenience  and  accommodation  of  the  peo- 
l^untit^^niay  P^^?  school  districts  where  formed  of  portions  of  two  counties  of 
be  formed  into   territory  lyinor  contiiruous  to  each  other,  at  the  written  request  of 

independent       ^         i     "^  i        ?  ^-j^  •  ^-  e        -^   j.       -^  ^  u 

district.  five  legal  voters  residing  in  portions  of  said  territory  in  each 

14  G.  A.  ch.  137.  county,  the  board  of  directors  of  the  district  township  to  which 
such  territory  belongs,  having  a  majority  of  the  legal  voters,  shall 
fix  the  boundaries  of  an  independent  school  district  composed  of 
such  sections  of  land,  or  portions  thereof,"  as  may  be  described  in 
the  petition  therefor,  and  shall  give  at  least  ten  days'  notice  of  the 
submission  of  the  question  of  the  formation  of  said  independent 
district,  at  a  special  election  for  said  purpose,  specifying  the 
boundaries  of  the  district,  the  time  and  place  of  the  meeting  of 
the  electors  for  such  election,  at  which  meeting  the  electors  in 
the  contemplated  district  shall  vote  by  ballot  for  or  against  the 
separate  organization.  Should  a  majority  of  the  votes  be  cast  in 
favor  of  such  separate  organization,  the  said  board  of  directors 
shall  proceed  by  ballot  to  elect  oflScers  in  the  manner  provided  by 
law,  and  or^anizp  such  independent  district. 

These  provisions  do  not  apply  in 
cose  of  th'i  formation  of  an  indepen- 
dent dis'.r'ct  out  of  contiguous  terri- 

Sec.  1813.  The  boards  of  directors  of  the  several  independ- 
ent school  districts  are  hereby  required  to  publish,  two  weeks 
before  the  annual  school  election  in  such  district,  by  publication 
in  one  or  more  newspapers,  if  any  are  published  in  such  district, 
or  by  posting  up  in  writing  in  not  less  than  three  conspicuous 
places  in  such  independent  district,  a  detailed  and  specific  state- 
ment of  the  receipts  and  disbursements  of  all  funds  expended 
for  school  and  building  purposes  for  the  year  preceding  such 
annual  election.  And  the  said  boards  of  directors  shall  also,  at 
the  same  time,  publish  in  detail  an  estimate  of  the  several 
amounts  which,  in  the  judgment  of  such  board,  are  necessary  to 
maintain  the  schools  in  such  district  for  the  next  succeeding 
school  year;  and  failure  to  comply  with  the  provisions  of  this 
section  shall  make  each  director  liable  to  a  penalty  of  ten  dollars. 

Sec.  1814.  Township  districts  may  be  consolidated  and  organ- 
ized as  independent  districts,  in  the  following  manner:  Whenever 
the  board  of  directors  of  any  existing  district  township  shall  deem 
the  same  advisable,  and  also  whenever  requested  to  do  so  by  a 
petition  signed  by  one-third  of  the  voters  of  the  district  township, 
the  board  shall  submit  to  the  voters  of  said  district  township,  at 
a  regular  election,  or  one  called  for  the  purpose,  the  question  of 
consolidation,  at  which  election  the  voters  of  the  district  township 
shall  vote  for  or  against  consolidation.  If  a  majority  of  votes 
shall  be  in  favor  of  such  consolidated  organization,  such  district 
township  shall  organize  on  the  second  Monday  of  March  following 
as  an  independent  district;  provided^  that  in  townships  which 
have  been  divided  into  independent  districts,  the  duties  in  this 
section  devolving  on  the  board  of  directors  shall  be  performed  by 
the  truste  s  of  the  township  to  whom  the  petition  shall  in  such 
cases  be  addressed;  and  provided  further^  that  nothing  in  this 
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section  shall  be  construed  to  affect  independent  districts  composed 
wholly  or  mainly  of  cities  or  incorporated  towns.  Independent 
districts  may  in  like  manner  change  their  boundaries  so  as  to  form 
any  number  of  districts  less  than  the  number  of  districts  existing 
at  the  time  such  change  is  asked  for,  and  such  changes  shall  be 
specified  in  the  notices  for  a  vote  thereon. 

Considered:  Ind,  Diet,  of  Fairview  \  v.  Durland,  45-53,  56. 

Sec.  1815.  The  independent  districts  of  a  civil  township  may  ind.  districts 
be  constituted  a  district  township  in  the  manner  hereinafter  pro-  JJ^y  become 
vided. 

[As  amended,  f  eo  note  to  §  182 ).] 

As  bearing  upon  the  original  sec-  I  of  CarbotidaJe.  29-264. 
tion,  see  The  State  v.  Ind.  Sch,  Dist.  \ 

Sec.  1816.     At   the  written  request  of   one-third  of  the  legal  Question  of 
voters  residing  in  any  civil  township,  which  is  divided  into   inde-  Tatiou^submi" 
pendent  districts,  the  township  trustees   shall    call   a  meeting  of  ^^  ^*^  *^^®^'*^^ 
the  qualified  electors  of  such  civil  township  at  the  usual  place  of 
holding  the  township  election,  by  giving  at  least  ten  days'   notice 
thereof,  by  posting  three  written  notices  in  eacH  independent  dis- 
trict in  the  township,  and  by  publication  in  a  newspaper,  if  one  be 
published  in  such  township,  at  which  meeting  the  said  electors 
shall  vote   by  ballot  for  or  against  a  district  township  organiza- 
tion. 

[As  amended,  see  note  to  §  1820.] 

Sec.  1817.     If  a  majority  of  the  votes  cast  at  such  election  when  dist  tp. 
be  in  favor  of  such  district  township  organization,  each  indepen-  S^edU)?^^  ^ 
dent  district  shall  become  a  sub-district  of  the  district  township, 
and  shall  organize  as  such  sub-district,  on  the  first  Monday  m 
March  following,  by  the  election  of  a  sub-director. 
[As  amended,  see  note  to  §  1820.] 

Sec.  1818.     Each  sub-district  so  formed  shall  hold  a  meeting  Election  of  sub- 
on  the  first  Monday  in  March  for  the  election  of  a  sub-director,  <*^*^^"- 
five  days'  notice  of  which  meeting  shall  be  given  by  the  secretary 
of  the  old  independent  district,  by  posting   written    notices    in 
three  public  places  in  each  district,  which  notices  shall  state  the 
hour  and  place  of  meeting. 

[As  amended,  see  note  to  §  1820.] 

Skc.  1819.     District  townships  organized  under  the  provisions  Government  of 
of  the  preceding  four  sections  shall  be  governed  and  treated  in  dist  townships. 
all  r<  spec  s  as  other  district  townships:  provided,  that  nothing 
in  this  act  shall  be  construed  to  affect  independent  districts  com- 
posed wholly  or  mainly  of  cities  or  incorporated  towns.  • 
[As  amended,  see  note  to  §  1820.] 

Sec.  1820.     When  any  district  township  is  organized  under  the  Meeting  of 
provisions  of  the  preceding  five  sections,  the  sub-directors  shall  ^^d  of  direc- 
organize  as  a  board  of  directors,  on  the  third  Monday  in  March, 
and  make  an  equitable  settlement  of  the  then  existing  assets  and 
liabilities  of  the  several  independent  districts. 

[See's  1815  to  1820  inclusive,  as  they  originally  stood,  provided  that  tho 
8ub-district«  of  any  district  township  mij^ht,  by  vote,  be  organized  into  inde- 
pendent districts.  By  16th  G.  A.,  ch.  155,  these  sectiDni  were  am3nded  so 
as  to  read  as  above.] 
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[Decisions  under  the  orifirinal  sec- 
tion.! 

The  new  independent  district  is 
not  liable  for  the  debts  of  the  original 
sub-district  from  which  it  is  formed. 
Such  debts,  being  claims  against  the 
district  township,  may  be  enforced 
by  action  against  all  the  independent 
districts  which  have  been  formed  out 
of  it,  and  a  judgment  may  be  ren- 
dered against  them  jointly,  which 
may  be  enforced  against  any  one  of 
them,  leaving  the  question  as  to  the 
apportionment  of  such  judgment  lo 
be  settled  between  the  districts  them- 


selves: KnoxvWe  Nafl  Bank  r. 
Ind,  Dist,  of  Washingtm,  4U-612; 
Ind,  Sch.  Dist,  of  Ashury  v.  Dist. 
Court  of  Dubuque  Co.,  48-182;  Ken- 
nedy r.  Ind.  Sch.  Dist,  of  Derby 
Grange,  48-189;  Dist.  Tp  of  White 
Oak  V,  Dist,  Tp  of  Oakaloosa,  52- 
73. 

When  a  district  township  is  thas 
divided  into  independent  districts, 
the  old  district  township  ceases  to  ex- 
ist: Dist.  T'p  of  Knoxtille  r.  Ind. 
Dist.  of  Liheiiy]  36-220, 

As  to  division  of  assets,  etc,  see 
notes  to  §  1715. 


Manner :  when 
allowable. 


BUB-DIVISION  OP  INDEPENDENT  SCHOOL  DISTRICTS. 

[Seventeenth  General  Assembly,  Chapter  133.] 
Sec.  1.  Any  independent  school  district,  organized  under  any 
of  the  laws  of  this  state,  may  sub-divide  for  the  purpose  of  form- 
ing two  or  more  independent  school  districts,  or  have  territory 
detached  to  be  annexed  with  other  territory,  in  the  formation  of  in- 
dependent district  or  districts;  and  it  shall  be  the  duty  of  the 
board  of  directors  of  said  independent  district  to  establish  the 
boundaries  of  the  districts  so  formed;  the  districts  so  formed  not 
to  contain  less  than  four  government  sections  of  land  each:  this 
limitation  shall  not  apply  when,  by  reason  of  a  river,  or  other  ob- 
stacle, a  considerable  number  of  pupils  will  be  accommodated  by 
the  formation  of  a  district  containing  less  than  four  sections,  or 
where  there  is  a  city,  town,  or  village,  within  said  territory,  of  not 
less  than  dne  hundred  inhabitants,  and,  in  such  cases,  the  inde- 
pendent districts  so  formed  shall  not  contain  less  than  two  govern- 
ment sections  of  land,  such  sub-division  to  bo  effected  in  the  man- 
ner provided  for  in  sections  two,  three,  and  four  of  this  chapter; 
provided^  that  where  either  of  the  districts  so  proposed  to  be 
formed  contains  less  than  four  government  sections,  it  shall  re- 
quire a  majority  of  the  votes  of  each  of  the  proposed  districts  to 
authorize  such  sub-division. 

f  A  substitute  for  the  original  section;  18th  G.  A.,  ch.  131.] 
Election  to 'de-  Sec.  2.  At  the  written  request  of  one-third  of  the  legal  voters 
*ir  d^"*'^^^^^  residing  in  any  independent  school  district,  the  board  of  directors 
of  said  independent  district  shall  call  a  meeting  of  the  qualified 
electors  of  the  independent  district,  at  the  usual  place  of  holding 
their  meeting,  by  giving  at  least  ten  days'  notice  thereof  by  post- 
ing three  notices  in  the  independent  district  sought  to  be  divided, 
and  by  publication  in  a  newspaper,  if  one  be  published  in  the  in- 
dependent district,  at  which  meeting  the  electors  shall  vote  by 
ballot  for  or  against  such  sub-division. 

Sec.  3.  Should  a  majority  of  the  votes  cast  be  in  favor  of  such 
sub-division,  the  board  or  boards  of  directors  shall  call  a  meeting 
in  each  independent  district  so  sub-divided  or  formed  as  aforesaid, 
for  the  purpose  of  electing  by  ballot  three  directors,  who  shall  hold 
their  offices  one,  two  and  three  years  respectively,  the  length  of 
Tennfl  of  office,  their  respective  terms  to  be  determined  by  lot;  and  but  one  di- 
rector shall  be  chosen  annually  thereafter,  who  shall  hold  his  office 
for  three  years. 


Election  of 

directors  in 
new  districts. 
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Sec.  4.     At  the  me3tinor  of  the  electors  of  each  independent  Naming  of 
school  district,  as  provided  in  the  last  section,  they  shall  also  de-         ^^ 
termine  by  ballot  th3  name  to  be  given  to  their  district,  and  each 
independent  district,  when  j-o  organize  1,  shall  be  a  body  corporate, 
and  the  name  so  chosen  shall  bo  its  corporate  name;  provided^  Board  may 
that  the  board  of  directors  of  any  district  organized  under  the 
provisions  of  th's  act  may  change  its  name  if  any  other  district  in 
the  township  shall  have  chosen  the  same  name. 

Sec.  5.     Independent  districts  organized  under  the  provisions  How  governed 
of  this  act  shall  be  governed  by  the  laws  relating  to  indcDendent 
districts. 

MAY   ISSUE   BONDS. 

Sec.  1821.     Independent  school  districts  shall  have  the   power  Power  given  tc 
and  authority  to  borrow  money  for  the  purpose  of  redeeming  out-  anJuM^*^"^^ 
standing  bonds  and  erecting  and  completing  school- houses,  by  is-  ^^^-  ^^^ 
suing  negotiable  bonds  of  the  independent   district,   to   run  any  12'G.  A.  ch.  98, 
period  not  exceeding  ten  years,  drawin^r  a  rate  of  interest   not  to  ^  ^* 
exceed  ten  per  centum  per  annum,  which  interest  may   be   paid 
semi-annually;  which  said  indebtedness  shall  be  binding  and  ob- 
ligatory on  the  independent  district  for  the  use  of  which  said  loan 
shall  be  made;  but  no  district  shall  permit  a  greater  outstanding 
indebtedness  than  an  amount  equal  to  five  per  centum  of  the  last 
assessed  value  of  the  property  of  the  district. 

[As  amended  by  16th  G.  A.,  ch.  121»  insertinj?  the  words  **redeeming  out- 
standing bonds  and,"  in  the  second  and  third  lines.] 

In  an  action  on  such  bonds  it  will  boat  Rock,  42-6-32.  But  if  issued  in 
be  presumed  until  the  contrary  ap-  excess  of  the  limit,  such  bonds  are 
pears,  that  they  are  within  the  Urn-  void,  even  in  the  hands  of  an  inno- 
it  of  indebtedness,  and  issued  in  cent  holder  for  value:  JfcPA«r*«on  t?. 
proper  manner  and  for  proper  pur-  Foster,  43-48,  65. 
pose :  MosJier  v.  Ind,  Diet,  of  Steam- 

Sec.  1822.  The  directors  of  any  independent  district  may  Question  to  be 
submit  to  the  voters  of  their  district  at  the  annual  or  a  special  I^^^^J^^ '^ 
meeting,  the  question  of  issuing  bonds  as  contemplated  by  the  Same,  g  2. 
preceding  section,  giving  the  same  notice  of  such  meeting  as  is 
now  required  by  law  to  be  given  for  the  election  of  officers  of 
such  districts,  and  the  amount  proposed  to  ije  raised  by  the  sale 
of  such  bonds;  which  question  shall  be  voted  upon  by  the  elec- 
tors, and  if  a  majority  of  all  the  votes  cast  on  that  question  be  in 
favor  of  such  loan,  then  said  board  shall  issue  bonds  to  the 
amount  voted,  in  denominations  of  not  less  than  twenty-five  dol- 
lars, nor  exceeding  onie  thousand  dollars,  due  not  more  than  ten 
years  after  date,  and  payable  at  the  pleasure  of  the  district  at  any 
time  before  due;  which  said  bonds  shall  be  given  in  the  name  of 
the  independent  district  issuing  them,  and  shall  be  signed  by  the 
president  of  the  board  and  attested  by  the  secretary  and  delivered 
to  the  treasurer,  taking  his  receipt  therefor,  who  shall  negotiate 
said  bonds  at  not  less  than  their  par  value,  and  countersign  the 
same  when  negotiated.  The  treasurer  shall  stand  charge^d  upon 
his  official  bond  with  all  bonds  that  may  be  delivered  to  him;  but 
any  bond  or  bonds  not  negotiated  may  be  returned  by  him  to  the 
board. 

[As  amended  by  18th  G.  A.,  ch.  59.  inserting:  in  the  fifteenth  line,  the  words, 
"and  attested  by  the  secretary."  The  word  **any''  in  the  first  line  as  in  the 
original,  is  "the"  in  the  printed  code.] 
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Sec.  1823.     If  the  electors  of  an  independent  school  district 

Tax  for  voted    which  has  issued  bonds,  shall,  at  the  annual  meeting  in  March  for 

efeculfs^ML  *^  ^"7  y^ar,  fail  to  vote  sufficient  school-house  tax  to  raise  a  sum 

Same,  g  3.         equal  to  the  interest  on  the  outstanding  bonds  which  will  accrue 

during  the  then  coming  year,  and  such  proportionate  portion  of 

the  principal  as  will  liquidate  and  pay  oflf  said  bonds  at  maturity, 

then  it  shall  be  lawful  for  the  board  of  such   district  to  vote  a 

sufficient  rate  on  the  taxable  property  of  the  district  to  pay  such 

interest,  and  such  portion  of  the  principal  as  will  pay  said  bonds 

in  full  by  the  time  of  their  maturity,  and  shall  cause  the  same  to 

be  certified  and  collected  the  same  as  other  school  taxes. 

Sec.  1824.     All  school  orders  shall  draw  lawful  interest  after 
i^wfiSintcr^!  ^^^'"^  ^®®'^  presented  to  the  treasurer  of  the  district  and  not 
Siime,  §4.         paid  for  want  of  funds,  which  fact  shall  be  endorsed  upon  the 
order  by  the  treasurer. 

[Eighteenth  General  Assembly,  Chapter  51.] 
Sec.  1.     Any  school  district  or  district  township  against  which 

^d^  ^^!^^^  judgments  have  been  rendered  prior  to  the  passage  of  this  act, 

debiedness.  and  which  such  judgments  remain  unsatisfied,  may,  for  the  pur- 
pose of  paying  off  such  judgment  indebtodness,  issue  negotiable 
bonds  of  such  district  township,  upon  a  resolution  of  the  board  of 
directors  of  the  district,  running  not  more  than  ten  years,  and 
bearing  a  rate  of  interest  not  exceeding  eight  per  cent,  per  annum, 
payable  semi-annually,  which  bonds  shall  be  s'gnod  by  the  presi- 
dent of  the  district  and  countersigned  by  the  secretary,  and  shall 
not  be  disposed  of  for  less  than  their  par  value,  nor  for  any  other 
purpose  than  that  provided  by  this  act,  and  such  bonds  shall  be 
binding  and  obligatory  upon  the  district  township. 

Sec.  2.      It  shall  be  the  duty  of  the  board  of  directors  of  any 

Levy  to  pay.  district  township  which  issues  bonds  under  this  act,  to  provide 
for  the  payment  of  the  same  by  the  levy  of  tax  therefor,  in  addi- 
tion to  the  other  taxes  provided  by  law;  and  they  are  hereby  re- 
quired to  levy  such  an  amount  each  year  as  shall  be  sufficient 
to  meet  the  interest  on  such  bonds  promptly  as  it  accrues. 

Sec.  3.     The  bonds  issued  under  this  act  shall  be  in  the  name 

Form.  of  the  district  township,  and  in  substantially  the  same  form  as  is 

by  law  provided  for  county  bonds ;  shall  be  payable  at  the  pleas- 
ure of  the  district  township  ;  shall  be  registered  in  the  office  of 
the  county  auditor ;  shall  be  numbered  consecutively  and  re- 
deemed in  the  order  of  their  issuance. 

[An  act  almost  identical  with  the  foregoing:,  but  applying  only  to  school 
districts,  was  parsed  in  1878,  17th  G.  A.,  ch.  132,  but  is  omitted  and  the 
later  act  ins. r ted.] 

[Eighteenth  General  Assembly,  Chapter  132.] 

Sec.  1.  Any  independent  school  district  or  district  township 
Funding  of  In-  now  or  hereafter  having  a  bonded  indebtedness  outstanding,  is 
debtednefls.  hereby  authorized  to  issue  negotiable  bonds  at  any  rate  of  inter- 
est not  exceeding  seven  per  cent,  per  annum,  payable  semi-annu- 
ally, for  the  purpose  of  funding  said  indebtedness;  said  bonds  to 
be  issued  upon  a  resolution  of  the  board  of  directors  of  said  dis- 
trict, provided  that  said  resolution  shall  not  be  valid  unless  adopted 
by  a  two- thirds  vote  of  said  directors. 
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Sec.  2.  The  treasurer  of  such  district  is  hereby  authorized  to  Sale  of  bonds, 
sell  the  bonds  provided  for  in  this  act  at  not  less  than  their  par 
value,  and  apply  the  proceeds  thereof  to  the  payment  of  the  out- 
standing bonded  indebtedness  of  the  district,  or  he  may  exchange 
such  bonds  for  outstanding  bonds,  par  for  par;  but  the  bonds 
hereby  authorized  shall  be  issued  for  no  other  purpose  than  the 
funding  of  outstanding  bonded  indebtedness.  The  actual  cost  of 
the  engraving  an^  printing  of  such  bonds  to  be  paid  for  out  of  the 
contingent  fund  of  said  district. 

Sec.  3.  Said  bonds  shall  run  not  more  than  ten  years,  and  be  Time  to  run. 
payable  at  the  pleasure  of  the  district  after  five  years  from  the 
dale  of  thoir  issue] provided^  that  in  order  to  stop  interest  on  them, 
the  treasurer  shall  give  the  owner  of  said  bonds  ninety  days'  writ- 
ten notice  of  the  readiness  of  the  district  to  pay  and  the  amount  F?^^*^^P 
it  desires  to  pay,  said  notice  to  be  directed  to  the  post-office  ad- 
dress of  the  owner  of  the  bonds;  provided^  further^  that  the 
treasurer  shall  keep  a  record  of  the  parties  to  whom  he  sells  the 
bonds  and  their  post-office,  and  notice  sent  to  the  address  as 
shown  by  said  record  shall  be  sufficient. 

Sec.  4.  Said  bonds  shall  be  in  denominations  of  not  less  than  Fonn  of  bond. 
one  hundred  dollars,  and  not  more  than  one  thousand  doUarsf  and 
said  bonds  shall  bo  given  in  the  name  of  the  independent  district 
or  district  township,  and  signed  by  the  president  and  counter- 
s'gned  by  the  secretary  thereof ;  and  the  principal  and  interest 
may  be  made  payable  wherever  the  board  of  directors  may  by 
resolution  determine. 

Sec.  5.     When  said  bonds  are  delivered  to  the  treasurer  to  be  Treasurer  to 
negotiated,  the  president  shall  take  his  receipt  therefor,  and  the  ^n^for    ^^ 
treasurer  shall  stand  charged  on  his  official  bond  with  the  amount  bonda. 
of  the  bonds  so  delivered  to  him. 

Sec.  6.  The  tax  for  the  payment  of  the  principal  and  interest  Levy  of  tax. 
of  said  bonds  shall  be  raised  as  provided  in  section  one  thousand 
eight  hundred  and  twenty-three,  chapter  9,  title  XII,  of  the  code; 
provided^  that  if  the  district  shall  fail  or  neglect  to  so  levy  said 
tax,  the  board  of  supervisors  of  the  county  in  which  said  district 
is  located,  shall  upon  application  of  the  owner  of  said  bonds,  levy 
said  tax. 

Sec.  7.     All  acts  and  parts  of  acts  in  conflict  with  this  act  are  Repealing 
hereby  repealed.  clauae. 

INDUSTRIAL   EXPOSITIONS   IN    SCHOOLS. 

[Fifteenth  General  Assembly,  Chapter  64.] 

Sec.  1.     It  shall  be  the  duty  of  the  board  of  directors  of  inde-  Schooi-direo- 
pendent  school  districts,  and  the  sub-director  of  each  sub-district,  eetaWuSL 
if  they  should  deem  it  expedient,  under  the  direction  of  the  county 
superintendent,  to  introduce  and  maintain  an  industrial  exposi- 
tion in  connection  with  each  school  under  their  control  within  this 
state. 

Sec.  2.     These  expositions  shall  consist  of  useful  articles  made  To  consist  ol 
by  the  pupils,  such  as  samples  of  sewing,  and  cookino^of  all  kinds,  ^  ^ 
knitting,  crocheting,  and  drawing,  iron  and  woodwork  of  all  kinds, 
from  a  plain  box  or  horse-shoe  to  a  house  or  steam-engine  in  mini- 
ature; also,  all  other  useful  articles  known  to  the  industrial  world. 
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[Title  XIL 


Piiplls  to  ex- 
)iluln. 


Presence  of 

r*H  rents  and 

friends. 

Ornamental 

work. 

'»'o  be  held  In 

school  rooms: 

liow  often. 


or  that  may  be  inveDted  by  the  pupils,  in  conneotion  with  farm 
and  garden  products  in  their  season,  that  are  the  results  of  their 
own  toil. 

Sec.  3.  The  pupils  [shallj  be  required  to  explain  the  use  and 
method  of  their  work,  and  kind  and  process  of  culture  [ofj  farm 
and  garden  products. 

Sec.  4.  The  parents  and  friends  of  the  pupils  [shall]  be  allowed 
and  requested  to  be  present  at  said  exposition. 

Sec.  5.  Ornamental  work  shall  be  encouraged  when  accompa- 
nied bj  something  useful  made  by  the  same  pupil. 

Sec.  6.  These  expositions  [shall]  be  held  in  the  school-room 
upon  a  school-day  as  often  as  once  a  term,  and  not  oftener  than 
once  a  month. 


CHAPTER  10. 


OF  SCHOOL- HOUSE  SITES. 


Districts  may 

rake  real  estate 

for. 

13  G.  A.  ch.  124, 

n. 


Site  ot 
Same. 


May  condemn, 
same,  §  3. 
f  onntv  super- 
iutendont  to 
n|»|M)int  ap- 
pDiisers. 


Onth  ot 


To 
ageb. 


dam- 


Notice  to 
t»\vuer. 


Deposit  of  sum 
tu^eased. 


Section  1825.  It  shall  be  lawful  for  any  district  township,  or 
independent  district,  to  take  and  hold  under  the  provisions  con- 
tained in  this  chapter,  so  much  real  estate  as  may  be  necessary 
for  the  location  and  construction  of  a  school- house  and  convenient 
use  of  the  school;  provided,  that  the  real  estate  so  taken,  other- 
wise than  by  the  consent  of  the  owner  or  owners,  shall  not  exceed 
one  acre. 

Sec.  1826.  The  site  so  taken  must  be  on  some  public  high- 
way, at  least  forty  rods  from  any  residence,  the  owner  whereof 
objects  to  its  being  placed  nearer,  and  not  in  an v  orchard,  garden, 
or  public  park.  But  this  section  shall  not  apply  to  any  incorpo- 
rated town. 

Sec.  1827.  If  the  owner  of  any  such  real  estate  refuse  or  neg- 
lect to  grant  the  site  on  his  premises,  or  if  such  owner  cannot  bo 
found,  the  county  superintendent  of  the  county  in  which  said 
real  estate  may  be  situated,  shall,  upon  application  of  either 
party,  appoint  three  disinterested  persons  of  said  county,  unless 
a  smaller  number  is  agreed  upon  by  the  parties,  who  shall,  after 
taking  an  oath  to  faith iully  and  impartially  discharge  the  duties 
imposed  on  them  by  this  chapter,  inspect  said  real  estate  and 
assess  the  damages  which  said  owner  will  sustain  by  appropriation 
of  his  land  for  the  use  of  said  house  and  school,  said  county  super- 
intendent giving  to  the  owner  of  such  real  estate  the  same  notice 
as  is  required  for  the  commencement  of  a  suit  at  law  in  the  dis- 
trict court  of  the  time  of  such  assessment  of  damage,  and  make  a 
report  in  writing  to  the  county  superintendent  of  said  county, 
giving  the  amount  of  damages,  description  of  land,  and  exact 
location,  who  shall  file  and  preserve  the  same  in  his  office.  If 
said  board  shall,  at  any  time  before  they  enter  upon  said  land  for 
the  purpose  of  building  said  house,  deposit  with  the  county  treas- 
urer for  the  use  of  said  owner,  the  sum  so  assessed  as  aforesaid, 
they  shall  be  thereby  authorized  to  build  said  house,  and  maintain 
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the  right  to  said  premises;  provided^  that  either  party  may  have 
the  right  to  appeal  from  such  assessment  of  damajges  to  flie  cir-  AppeaL 
cuit  court  of  the  county  where  such  real  estate  is  situated,  within 
twenty  days  after  receiving  notice  that  such  assessment  is  made, 
which  appeal  shall  be  final;  but  such  appeal  shall  not  delay  the 
prosecution  of  work  upon  said  house  if  said  board  shall  pay,  or 
deposit  with  the  county  treasurer,  the  amount  so  assessed  by  such 
appraisers,  and  in  no  case  shall  said  board  be  liable  for  costs  on 
appeal,  unless  the  owner  of  said  real  estate  shall  be  adjudged  a 
greater  amount  of  damages  than  was  awarded  by  said  appraisers. 
The  board  shall  in  all  castas  pay  costs  of  the  first  assessment.  Costs. 

The  holder  of  a  tax  certificate  up- 
on property  sought  to  be  condemned 
under  these  provisions  is  an  "owner'* 
in  such  sense  that  he  is  entitled  to 
notice:  Cochran  v.  Ltd.  Sch.  Diet,  of 

Skc.  1828.     The  title  acquired  by  sa:d  school  districts  in  and  por  school 
to  said  real  property, shall  be  for  school  purposes  only, and  in  case  ^*h2nUUe^' 
the  same  should  cease  to  be  used  for  said  purpose  for  the  space  of  verts, 
two  years,  then  the  title  shall  revert  to  the  owner  of  the  fee,  upon  s*^®'^*' 
the  repayment  by  him  of  the  principal  amount  paid  for  said  land 
l)y  said  districts,  without  interest,  together  with  the  value  of  any 
improvements  thereon  erected  by  said  d-stricts  ;  provided^  that 
during  the  time  said  site  is  used  for  school  purposes,  the  owners  of 
tiie  fee  shall  not  injure  or  remove  the  timber  standing  and  grow-  Timber  on. 
ing  thereon. 


CHAPTER  11. 

OF   APPEALS. 

Section  1829.     Any  person  aggrieved  by  any  decision  or  order 
ol*  tho  district  board  ol  directors,  in  matter  of  law  or  of  fact,  may,  pSintendent! 
within  thirty   (iays  after  the   rendition  of  such   decision,  or  the  ^^  2133. 
making  of  such  order,  appeal  therefrom  to  the  county  superin- 
tendent of  the  proper  county. 

that  such  duty  may  not  be  enforced 
by  mandamus:  Beajnmin  v.  Diet, 
Tp  of  Malaka,  50-648. 

Appeal  from  action  of  directors 
in  apportionintr  the  assets  and  liabil- 
ities of  new  districts  under  §  1715, 
may  be  taken  as  here  provided,  and 
the  final  judgment  of  the  county 
superintendent  enforced  by  action: 
Ind.  Sch.  D'lst  of  Lowell  p.  Ind. 
Sch,  List.  ofDuser,  45-391. 


This  section  does  not  clothe  the 
county  superintendent  with  judiciiil 
jKw.ir:  School  Dist.^  etc.,  of  Sioux 
Citi/.  V.  Pratt,  17-16. 

Mandamus  will  not  lie  where  the 
ay'L'^rieved  party  has  a  right  of  appeal 
unfl«Tlhis  section:  Marshal  v.  Sloan, 
."t  »-44"».  But  where  a  positive,  otticial 
duty  is  tnjoined  by  law  upon  sctiool 
oftio  rs,  which  is  not  disciet  onary,  an 
appeal  as  here  providni  is  not  such 
a  plain^  speedy  and  adequate  remedy 

Sec.  1830.  The  basis  of  the  proceeding  shall  be  an  affidavit,  Basis  of. 
filed  by  the  party  ar^^rieyed  with  the  county  superintendent,  ^2^*** 
wiihin  the  time  for  taking  the  appeal. 

Sko.  1831.     The  aflSdavit  shall  set  forth  the  errors  complained  Errors  stated, 
of  in  a  plain  and  concise  manner.  ^ 
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Puperintend- 
cnt  to  notify 
KTretary  ol 
district:  duty 

R.2213C. 


PartloB  noti- 
ced. 
K.  §  2137. 


Hearing:  take 
testimony:  ad- 
minister oaths. 
K.  §  2138. 


Appeal  to  su- 
perintendent 
of  public  in- 
H  T  otion : 
notice  of. 
U.  2  2139. 


No  money 
judjnnent  ren- 
<lerc<l :  postiige. 
K.  g  2140. 


Sec.  1832.  The  county  superintendent  shall,  within  five  days 
after  the  filing  of  such  affidavit  in  his  office,  notify  the  secretarv 
of  the  proper  district,  in  writing,  of  the  taking  of  such  appea!. 
And  the  latter  shall,  within  ten  days  after  being  thus  notified,  file 
in  the  office  of  the  county  superintendent  a  complete  transcript  of 
the  record  and  proceedings  relating  to  the  decision  complained  of, 
which  transcript  shall  be  certified  to  be  correct  by  the  secretary. 

Sec.  1833.  After  the  filing  of  the  transcript  aforesaid  in  his 
office,  he  shall  notify  in  writing  all  persons  adversely  interested  of 
the  time  and  place  where  the  matter  of  the  appeal  will  be  heard 
by  him. 

Sec.  1834.  At  the  time  thus  fixed  for  hearing,  he  shall  hear 
testimony  for  either  party,  and  for  that  purpose  may  administer 
oaths  if  necessary,  and  he  shall  make  such  decision  as  may  bo 
just  and  equitable,  which  shall  be  final,  unless  appealed  from  as 
hereinafter  provided. 

Sec.  1835.  An  appeal  may  be  taken  from  the  decision  of  the 
county  superintendent,  to  the  superintendent  of  public  instruction 
in  the  same  manner  as  provided  in  this  chapter  for  taking  ap- 
peals from  the  district  board  to  the  county  superintendent,  as 
nearly  as  applicable,  except  that  he  shall  give  thirty  days'  notice 
of  the  appeal  to  the  county  superintendent,  and  the  like  notice 
shall  be  given  the  adverse  party.  And  the  decision  when  made 
shall  be  final. 

Sec.  1836.  Nothing  in  this  chapter  shall  be  so  construed  as  to 
authorize  either  the  county  or  state  superintendent  to  render  a 
judgment  for  money,  neither  shall  they  be  allowed  any  other  com- 
pensation than  is  now  allowed  by  law.  All  necessary  postage 
must  first  be  paid  by  the  party  aggrieved. 


CHAPTER  12. 


OF  THE   SCHOOL   FUND. 


Permanent 
fund :  what 
constitutes. 
K.  i  iyC2. 


Section  1837.  The  following  are  hereby  declared  to  be  and 
remain  perpetual  funds  for  common  school  purposes,  the  interest 
of  which  only  can  be  appropriated  : 

1.  The  five  per  cent,  upon  the  net  proceeds  of  the  public  lands 
in  the  state  of  Iowa; 

2.  The  proceeds  of  the  sales  of  the  five  hundred  thousand 
acres  of  land  which  were  granted  to  the  state  of  Iowa  under  the 
eighth  section  of  the  act  of  congress,  passed  September  fourth, 
A.  D.  1841,  entitled,  "an  act  to  appropriate  the  proceeds  of  all 
sales  of  public  lands,  and  to  grant  pre-emption  rights;" 

3.  The  proceeds  of  all  sales  of  intestate  estates  which  escheat 
to  the  state; 

4.  The  proceeds  of  the  sales  of  the  sixteenth  section  in  each 
township,  or  lands  selected  in  lieu  thereof. 
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Sec.  1838.     The  following  are  declared  to  be  and  remain   tera-  Temporary: 
porary  i'unds  for  common  scnool  purposes,  to  be  received  and  ap-  JSmSSly. 
propriated  annually  in  the  same  manner  as  the  annual  interest  of  ^21063. 
the  perpetual  fund: 

1.  AH  forfeitures  of  ten  per  cent,  which  are  authorized  to  be 
made  for  the  benefit  of  the  school  fund; 

2.  The  proceeds  of  all  fines  collected  for  violations  of  the  penal 
laws; 

3.  The  proceeds  of  all  fines  collected  for  the  non-performance 
of  military  duty ; 

4.  The  proceeds  of  the  sales  of  lost  goods  and  estrays. 

See,  as  to  fines  for  violations  of  the  I  §  3370. 
penal  laws,  Const,  art.  9,  §  4,  and  | 

Sec.  1839.     The  five  per  centum  of  the  net  proceeds  of  all  sales  Five  per  cent 
of  the  public  lands  is  hereby  made  payable  to  the  state  treasurer,  2i^^iJ^>'^^^®^ 
and  the  state  auditor  shall  apportion  the  same  among  the  several  R.  i  idm. 
counties,  taking  into  consideration  the  amount  ok  the  permanent 
school  fund  already  in  possession  of  and  steadily  loaned  in  said 
counties. 

Sii:c.  1840.     Those  portions  of  the  permanent  school  fund  enu-  Partofpcrma- 
merated  in  the  second  and  fourth  sub-divisione  of  section  eighteen  mnde^uyabie 
hundred  and  thirty-seven  of  this  chapter,  are  hereby  made  paya-  to  county  trcas- 
ble  to  the  county  treasurer  of  the  county  in  which  the  lands  sold  iLgioco. 
are  situated,  and   the  proceeds  of  sub-division  third  of  said  sec- 
tion to  the  ireasurer  of  the  county  where  said  escheated   estates 
are. 

Sec.  1841.     The  temporary  funds  enumerated  in  section  eigh-  Same  ns  to 
teen  hundred  and  thirty-eight  of  this  chapter,  are  hereby  made  ^S?^^ 
payable  to  the  county  treasurers  of  the  several  counties  in  which  R.  1 1960. 
they  arise  respectively,  and  shall  be  accounted  for  to  the  board  of 
supervisors,  who  shall  apportion  the  same  among  the  several  school 
districts  of  said  county  ns  provided  by  law. 

Sec.  1842.     The  auditor  is  required  to  audit  all  losses  to  the  Auditor  to 
school  fund  as  provided  in  section  three  of  article  seven  of  the  a^^IJ  VS^o^'^^a 
constitution;  and,  for  this  purpose,  he  shall  prescribe  such  regula-  g.*^  ' 
tions  for  the  conduct  of  officers  having  such  funds  in  charga  as  ho 
shall  deem  necessary  to  ascertain  such  losses. 

Sec  1843.     Whenever  any  amount,  not  less  than  one  thousand  To  issue  bonds 
dollars,  is   audited   in   favor  of  the  permanent  school  fund   for  ^ounlHo 
losses  of  the  same,  whereby  the  state  becomes  indebted  to  said  one  thousand 
fund,  the  state  auditor  shall  issue  the  bond  or  bonds  of  the  state  in  sameji 
favor  of  said  fund,  bearing  interest  at  the  rate  of  eight  per  cent., 
payable  semi-annually,  on  the  first  day  of  January  and  July  after 
the  issuing  of  the  same,  and  the  amount  required  to  pay  the  in- 
terest on  said  bonds,  as  the  same  becomes  due,  is  hereby  appro- 
priated out  of  any  revenue  in  the  state  treasury. 

Sec.   1844.     The   state   auditor   shall    keep   the    school   fund  Tokeepac- 
accounts   in   books  provided  for  that  purpose,  separate  and  dis-  ferent  funds?"" 
tinct  from  the  revenue  books,  and  immediately  after  making  the  J^t^^^- 
apportionment  required  by  section  sixty-six  of  chapter  three  of 
title  two,  he  shall  notify  the  auditor  of  each  county  of  the  sum  Notify  county 
to   which   his  county  is  entitled  by  said  apportionment,   and   in  auditor  of  ao- 
those   cases  where  the   counties  have  less  of  such  interest  than  p**^®"^®^ 
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thev  are  entitled  to  by  apportionment,  he  shall,  by  such  notice, 
authorize  the  treasurer  of  each  ol*  such  counties  to  transfer  the 

Deficiency.  amount  of  such  deficiency  from  the  state  revenue  in  his  hands  to 
such  interest  fund,  and  said  notice  shall  be  filed  by  the  treasurer 
and  be  his  proper  voucher  to  the  state  for  the  amount  of  said 
revenue  so  transferred.  And  in  those  cases  where  the  counties 
have  an  excess  of  such  interest  over  the  amount  apportioned  to 
each,  such  notice  shall  authorize  the  county  treasurer  to  transfer 
such  excess  from  the  interest  fund  to  the  state  revenue,  and  such 
notice  shall  be  filed  and  be  his  proper  voucher  for  such  amount  of 

Excess.  the  interest  fund;  and  such  excess  so  transferred  shall  be  paid  into 

the  state  treasury  as  revenue. 

[The  words  between  **  from  the  interest  fund,"  in  the  sixteenth  line,  and 
the  words,  *'  and  such  excess,''  etc.,  in  the  next  to  the  last  Una,  a^  they  stiind 
in  the  original,  are  emitted  in  the  printed  code.] 

SALE   OF   LANDS. 


Supervisors  to 
authorize 
township  trus- 
tees to  sell  six- 
teenth section. 
U.  i  1"j70. 


Appraisement 


Board  may  dis- 
approve. 


Sale  of  five 
hundred  thou- 
sand acre  grant 

11.  ^  1U71. 
Notice  of  given. 


Saleav'joumed. 


Ten  yeaiiT 

credit 


Sec.  1845.  The  board  of  supervisors  may,  at  such  time  as 
they  deem  best,  authorize  the  trustees  of  any  township  where 
the  sixteenth  section,  or  land  selec.ed  in  lieu  thereof,  has  not  been 
sold,  to  lay  out  the  same  in  such  tracts  as  in  their  judgment  will  be 
for  the  best  interests  of  the  school  fund,  conforming,  as  far  as  the 
interests  of  said  fund  will  permit,  to  the  loo^al  subdivisions  of  the 
United  States  surveys;  and  they  shall  appraise  each  tract  at  what 
they  believe  to  be  its  true  value,  and  certify  to  the  said  board 
of  supervisors  the  divisions  and  Appraisements  made  by  them; 
said  division  and  appraisement  shall  be  approved  or  disapproved 
by  said  board  at  their  first  meeting  after  such  report,  and  in  case 
they  disapprove  the  same,  they  may  at  once  order  another  division 
and  appraisement,  should  they  deem  it  best.  Where  the  board 
of  supervisors  approve,  the  county  auditor  shall  make  and  keep  a 
record  of  such  division,  appraisement,  and  approval. 

Sec.  1846.  Whenever  the  board  of  supervisors  shall  offer  for 
sale  the  sixteenth  section,  or  lands  selected  in  lieu  thereof,  or  any 
portion  of  the  same,  or  any  part  of  the  five  hundred  thousand  acre 
grant,  the  county  auditor  shall  give  at  least  forty  days'  notice  by 
written  or  printed  notices  posted  in  five  public  places  in  the  countv, 
two  of  which  shall  be  in  the  township  in  which  the  land  to  be  sold 
is  situated;  and  also' publish  a  notice  of  said  sale  for  four  weeks 
preceding  the  same,  in  a  newspaper,  should  one  be  published  in 
the  county;  if  there  is  none  published  in  said  county,  then  in 
some  newspaper  authorized  by  the  board  of  supervisors;  and  he 
shall  describe  the  land  to  be  sold,  and  state  the  time  and  place  of 
sale;  then  at  such  time  and  place,  or  at  such  other  time  and  place 
as  the  sale  may  be  adjourned  to,  he  shall  offer  to  the  highest  bid- 
der, subject  to  the  provisions  of  this  chapter,  and  shall  sell  either 
for  cash,  or  one-third  cash,  and  the  balance  on  a  credit  not  exceed- 
ing ten  years,  with  interest  on  the  same  at  the  rate  of  eight  per 
cent,  per  annum;  said  interest  to  be  paid  at  the  oflBce  of  the 
county  treasurer  of  said  county,  on  the  first  day  of  January  in 
each  year;  but  in  no  case  shall  the  land  so  offered  bfe  sold  for  less 
than  its  appraised  value;  nor  shall  any  member  of  the  board  of 
supervisors,  or  county  auditor,  township  trustee,  or  any  person 


Digitized  by 


Google 


Chap.  12.]  school  fund.  525 

who  was  engaged  in  the  division  and  fippraisement  of  said  land, 
be,  directly  or  indirectly,  interested  in  the  purchase  thereof;  and 
any  sale  made  where  such  parties,  or  any  of  them,  are  so  interested 
shall  be  void  and  of  no  effect. 

[As  amended  by  18th  G.  A.,  ch.  12,  §  4,  changring  the  rate  of  interest.] 

Sec.  1847.  No  school  lands  shall  be  sold  for  less  than  the  Minimum  price 
minimum  price  of  six  dollars  per  acre,  except  as  hereinafter  pro-  loc.A.ch.iis, 
vided,  and  in  no  case  for  less  than  the  amount  at  which  it  has  been  §  3.  ' 

'.      J  13  G.  A.  ch.  29, 

appraised.  1 1. 

Sec.  1848.     No  school  lands  of  any  kind  shall   be  sold  until  Prerequisites 
there  shall  be  at  least  twenty-five  legal  voters  resident  in  the  con-  13  g!  a.  ch.  29, 
gressional  township  in  which  said  school  land  is  situated,  and  in  a  2-- 
fractional  township  ot*  less  than  thirty-six  sections  the  number  of 
voters  residing  therein  must  have  at  least  the  same  ratio  to  twen- 
ty-five as   the  number  of    sections,  or  parts  of  sections,  in  said 
township  has  to  thirty-six,  which  fact  in  all  cases   must  be  shown 
to  the  satis  (action  of  the  board  of  supervisors. 

Sec.  1849.     Whore   the  board   of    supervisors  of  any   county  when  offered 
shall  have  once,  at  least,  offered  lor  sale  any  school  lands  in  com-  ^le.^^*^^  ^  "° 
pliance  with  the    requirements  of  section  eighteen  hundred  and  Same,  J  3. 
forty-five,  and  eighteen    hundred    and   forty-six  of   this  chapter, 
and  are  unable  to  sell  the  samo  for  the  minimum  price  of  six  dol- 
lars per  acre,  and,  if  in  the  opinion   of   said   board,  it  is   for  the 
best  interests  of  the  school  fund  that  the  same  be  sold  for  a  less 
price,  then  said  board  may  instruct  the  auditor  of  said  county  to 
transmit  by  mail  or  otherwise  to  the  register  of   the  state   land 
office,  a  certified  copy  of  the  proceedings  of  said  beard  of  super-  Copy  of  pro- 
visors  in  relation  to  the  order  of  sale  of  said  land,  and  subsequent  U)*reg/^»r  o" 
proceedings  in  relation  thereto,  including  the  action  of  the  town-  lau^iomcc 
ship  trustees,  and  the  price  per  acre  at  which  said  land  shall  have 
been  appraised,  which  transcript  tht>  register  of  the   state    land 
office  shall  submit  to  the  executive  council  ;  and  if  a  majority  of  Submitted  to 
said  council,  including  the    register,  shall  approve  of  the  sale  of  ^^cil^^ 
said  land  for  less  than  the  minimum  price  of  six  dollars  per  acre, 
then  the  register  shall  certify  such  approval  to  the  aud  tor  of  the 
county  from  whence  said  transcript  came,  which  certificate  shall 
be  transcribed  in  the  minute  book  of  the  board  of  supervisors  of 
said  county,  and,  thereupon,  said  land  may  aorain  be  offered  and  Again  offered, 
sold  to  the  highest  bidder,  as  provided  in  sect  on  eighteen  hundred 
and  forty-six  of  this  ch  I pter  without  being  again  appraised;    but 
in  no  case  under  the  provisions  of  this  section,  sh:ill  any  school 
land  be  sold  for  less  than  one  dollar  and  twenty-five  cents  per 
acre. 

S;:c.  1850.     Whon  any  lands  have  been  bid  in  hy  the  state  in  Sale  of  lands 
behalf  of  the  school  fund,  on  execution  founded  on  a  judgment  in  cution. 
favor  of  said  fund,  such  land  shall  be  sold  in  the  same  manner  as  ^  J»^- A.  ch.  148, 
other  school  lands.     Whenever  any  such  lands  shall  have  been  12  (i.  A.  ch.  78, 
conveyed  to  the  counties  in    which  the  same  are  situated  for  the  flo^^  ch.  29 
use  of  the  school  fund,  instead  of  to  the  state  as  required  by  law,  l^- 
such  conveyance  shall  be  considered  valid  and  binding,  and  on 
the   proper   certificates   being   made   as    hereinbefore    provided, 
patents  shall  be  issued  to  the  purchasers  of  said  lands  in  like 
manner  as  in  cases  where  the  conveyances  wore  made  to  the  state 
for  the  use  of  the  school  fund. 
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Patent  to  issue 

when  payment 

made. 

R.  1 1972. 

U  G.  A.  ch.  148, 

§12. 


Contrncts  to  be 
reduced  to 
writing  and  re- 
eordeo. 
n.gl973. 


Pupcrvteora 
may  refuse  to 
sell  on  credit 
i>r  may  exact 
security. 
R.  2  197^4. 


When  failure  Is 
made  to  pay 

f>rincipaIor 
nterest. 
K.  §  1U75. 

Whole  becomes 
due. 


Auditor. 


What  deemed 
part  of  con- 
tract 


Same  as  to 
university 
iXinds. 
R.  g  1979. 


L&ads  taxable 
Irom  date  of 
contract 
K.  1 1976. 


Sec.  1851.  When  any  purchaser  shall  pay  the  full  amount  of 
his  purchase  money  at  the  time  of  purchase,  or,  whenever  full 
payment  shall  be  made  for  lands  previously  purchased  belonging 
to  the  school  fund,  the  auditor  shall  forthwith  issue  a  certificate 
of  that  fact,  which  shall  be  transmitted  to  the  state  land  office  and. 
entitle  the  purchaser  to  a  patent  which  shall  be  issued  by  the 
governor. 

Sec.  1852.  In  case  the  lands  are  purchased  upon  a  partial 
credit  as  hereinbefore  provided,  the  contract  shall  at  once  be 
reduced  to  writing,  signed  by  the  parties,  and  recorded  in  the 
office  of  the  recorder,  after  which  it  shall  be  filed  in  the  office  of 
the  county  auditor,  and  during  the  continuance  of  such  contract, 
it  shall  be  lawful  for  such  purchaser,  his  heirs,  or  assignees,  at  any 
time  to  pay  the  principal  and  interest  due  upon  such  contract,  an.l 
receive  a  certificate  of  purchase  as  mentioned  in  the  preceding 
section. 

Sec.  1853.  When,  in  the  judgment  of  the  board  of  supervisors, 
any  school  lands  are  of  such  a  character  that  a  sale  upon  partial 
credit  would  be  unsafe  or  incompatible  w.th  the  interest  of  the 
school  fund,  and  (specially  in  the  case  of  timbered  lands,  the  board 
of  supervisors  may,  in  their  discretion,  exact  the  whole  of  the  pur- 
chase money  in  aavance;  or,  if  they  sell  such  land  upon  a  partial 
credit  as  hereinbefore  prescribed,  they  shall  require  good  collat- 
eral security  for  the  payment  of  the  purchase  money  upon  which 
credit  is  given. 

Sec.  1854.  Whenever  any  purchaser  of  any  school  lands,  sold 
under  the  provisions  of  this  chapter  upon  a  partial  credit,  or  any 
person  to  whom  a  portion  of  the  school  fund  has  been  loaned,  fails 
to  pay  the  interest  upon  the  amount  due  the  school  fund  from  him 
on  the  first  day  of  January,  and  such  payment  is  not  made  within 
six  months  thereafter,  then  the  entire  amount,  both  of  principal 
and  interest,  owing  to  the  school  fund  from  such  person,  shall  be 
deemed  to  have  become  due,  and  the  county  auditor  shall  report 
the  name  of  the  delinquent,  together  with  the  sum  total  due  from 
such  delinquent,  to  the  district  attorney  of  his  judicial  district, 
who  shall  immediately  commence  suit  for  the  collection  of  the 
amount  thus  reported.  The  provisions  of  this  section,  in  so  lar 
as  they  provide  for  the  principal  owing  for  the  purchase  of  school 
lands,  or  for  money  borrowed  from  the  school  fund  becoming  due 
and  being  collected  at  an  earlier  day  than  that  stipulated  in  the 
contract  upon  failure  to  pay  the  interest,  are  hereby  declared  to 
be  a  part  of  every  contract  made  under  and  by  virtue  of  this  chap- 
ter, whether  expressed  in  such  contract  or  not. 

Sec.  1855.  The  provisions  of  the  last  section  shall  be  of  force, 
as  far  as  applicable,  to  all  cases  where  land  is  purchased  or  money 
borrowed  from  the  university  fund,  and,  in  case  of  delinquency  as 
provided  for  in  said  section,  the  treasurer  of  the  state  university 
shall  make  the  report  therein  required  to  the  district  attorney  of 
the  district  where  the  party  so  purchasing  or  borrowing  resides, 
or  where  the  real  estate  given  as  security  for  said  purchase  or  loan 
is  situated. 

Sec.  1856.  All  school  lands,  the  sale  of  which  is  provided  for 
under  this  chapter,  shall  be  subject  to  taxation  from  and  after  the 
execution  and  delivery  of  the  contract  to  the  purchaser. 
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Sec.  1857.     All  contracts  relative  to  the  sale  of  school  lands  waste :  pun- 
provided  for  in  this  chapter,  shall  be  subject  to  such  laws  as  now  ^^  1977. 
are,  or  may  hereafter  be  in  force  relative  to  the  prevention  or 
punishment  of  wnste. 

Sec.  1858.     The  township  trustees  in  each  township,  shall  see  Township  tnw- 
that  no  waste  be  committed  upon  any  schools  lands  lying  in  their  ^^te.  "  ^  ^ 
township,  and  in  case  any  such  waste  be  attempted,  they  shall^2i»78. 
apply  by  petition  to  the  district  or  circuit  court,  or  to  any  judge 
thereof,  for  an  injunction  to  stay  waste,  and  the  same,  if  granted,  ii^unctlon. 
shall  be  without  bond.     The  court  nny  make  such  order  in  the 
premises  as  shall  be  equitable  and  ca.oulated  to  secure  the  school 
lands   from   waste    or    destruction    and    may    adjudge  damages  Damages  ana 
against  the  party  for  injuries  done  in  such  cases;  the  costs  shall  ^oste. 
abide  the  event  of  the  suit,  and  the  damages  shall  be  paid  to    \e 
county  treasurer  and  constitute  a  part  of  the  permanent  school 
fund. 

Sec.  1839.     When,  in  the  opinion  of  the  board  of  supervisors,  supervisors 
it  may  be  necessary  to  have  a  portion  of  the  school  lands  within  ^^^J^  ^^ 
iheir  county  surveyed,  they  may  employ  the  county  surveyor  for  R.ji980. 
the  purpose,  who  shall  bo  paid  out  of  the  county  treasury  upon 
proof  made  of  the  request  and  performance  of  the  service. 

FUNDS   AND   SECURITIES. 

Sec.  1860.     The  several  boards  of  supervisors  shall  hold  and  Supervisors 
manage  the  securities  given  to  the  school  fund  in  their  respective  goAl^cf-^Hs, 
counties,  and  also  all  judgments  and   kiids  therein  bclongmg  to  |^-    »    j^  rg 
said  fund  for  the  use  of  said  fund  ;  and  to  that  end  such  counties 
shall  have  power  to  sue  in  their  own  name,  for  the  use  of  said 
fund,  either  by  the  district  attorney,  or  such  other  attorney  as 
such  board  shall  select,  and  to  do  all  other  acts  in  relation  to  the 
same  necessary  for  the  protection  of  said  fund,  and  such  counties  Counties  liable 
shall  be  severally  liable  for  all  losses  upon  loans  of  such   fund  ^"^' ^^^*^- 
made  in  such  county.     But  any  county  may  discharge  itself  from  Howd^s- 
any  liability  in  any  case  wherein  its  liability  is  not  made  absolute  ^'^^^^^^^ 
by  sections  eighteen  hundred   and  eighty-one,  and  eighteen  hun- 
dred and  eighty-two  of  this  chapter,  oy  showing  that  the  alleged 
loss  was  not  incurred  by  reason  of  any  default  of  its  officers  or 
by  taking  insufficient  or  imperfect  securities.     The  state  auditor 
shall  examine  and  adjust  any  claim  by  a  county  for  exemption 
from  liability  under  the  foregoing  proviso,  upon  proof  in  writ- 
ing submitted  to  him  in  behalf  of  the  county,  within  three  months 
afier  he  shall  notify  tU)  county  auditor  of  his  readiness  to  receive 
it.     In  the  absence  of  such  proof,  or,  if  the  same  is  insufficient, 
the  state  auditor  shall  charge  the  amount  of  such  loss  against 
the  county  as  a, final  adjustment.     If  found  sufficient,  he  shall  Final  ai^ust- 
present  the  facts  thereof  in  his  report  to  the  general  assembly  ^^ 
next  ensuing.  • 


As  the  lien  of  a  school  fund  mort- 
gage is  superior  to  that  of  a  tax  title 
subsequently  acquired  on  the  prjp- 
erty  (§  900).  the  county  has  no 
authority  to  buy  in  such  tax  title, 
such  an  act  not  being  necessary  for 
the  protection  of  the  fund;  and  held 


that  it  had  no  authority  to  buy  in 
such  title  for  the  pui'pose  of  defeat- 
ing the  lien  of  a  mortgage  held  by  a 
third  party  and  prior  to  the  one  in 
favor  of  the  fund:  Millet'  v,  Gregg, 
26-75. 
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Sec.  1861.     The  permanent  school  fund  shall  be  loaned  out  as 
F"nS,i«aned:  hereinafter  providbd,  as  the  same  may  come  into  the  hands  of  the 

condUious  and  ^  .     '  .  •'  ... 

terms. 

R.  g  1981. 


How  seemed 

interest. 
K.  1 1982. 


Real  estate 
oflered  as 


county  treasurer,  but  no  loan  to  any  one  person  or  company  shall 
exceed  the  sum  of  five  hundred  dollars,  nor  shall  any  loan  of 
the  school  fund  be  made  to  the  county  auditor,  treasurer,  or 
to  any  member  of  the  board  of  supervisors.  Said  loans  shall 
not  be  made  for  a  shorter  time  than  one  year,  nor  for  more  than 
five  years. 

(This  section  is  modified  by  18fch  G.  A.,  ch.  12,  §  6;  see  that  act  inserted 
following  §  1863.] 

Sec.  1862.     The  payment  of  the  money  thus  borrowed,  togeth- 
er with  interest  thereon  at  the  rate  of  ten  per  cent,    per  aiinum, 
^.Ljoi.  shall  be   secured   by   promissory  notes   executed   by   the    party 

10  G.  A.  ch.  118,  borrowing,  together  with  two  good  sureties,  and  by  mortgage  on 
13  0.  A.  ch.  46.   unencumbered  real  estate,  which,  exclusive  of  any  buildings,  is 
appraised  by  tbe  appraisers  hereinafter  provided  for  at  double  the 
value  of  the  amount  of  money  loaned;  which  real  estate  must  be 
situated  in  the  county  where  such  loan  is  made. 

[Rate  of  interest  chanped  to  eight  per  cent.;  see  18th  G.  A.,  ch.  12,  §  I, 
inserted  following  §  1863.] 

Sec.  1863.  The  value  of  real  estate  offered  as  security  for 
money  loaned  as  herein  provided,  shall  be  fixed  by  three  apprais- 
ers under  oath,  who  shall  be  selected  by  the  county  auditor,  and, 
in  making  the  valuation  provided  for,  the  appraisers  shall  not 
take  into  consideration  any  buildings  that  may  be  on  the  land; 
said  appraisers  shall  bo  allowed  for  their  services  the  sum  of  fifty 
cents  each,  to  be  paid  by  the  party  borrowing,  and  the  party 
borrowing  shall  pay  for  recording  the  mortgage  given  to  secure 
such  loan. 

[Eighteenth  General  Assembly,  Chapter  12.] 
Sec.  1.     The  rate   of  interest  on  all  permanent  school  funds 
loaned  after  .fanuary  1st,  A.  D.  1880,  shall  not  exceed  eight  per 
cent,  per  annum  from  date  of  such  loan. 

Sec.  2.  Interest  not  paid  when  due  shall  bear  interest  at  the 
same  rate  as  the  principal. 

Sec.  3.  After  July  1st,  A.  D.  1880,  the  counties  having  perma- 
nent school  funds  in  control  shall  be  charged  only  six  per  cent, 
instead  of  eight  per  cent,  as  now  provided  by  the  code. 

[See's  4  and  6  amend  respectively  §  1846  and  §  1873  of  the  code,  which 
see.] 

Sec.  6.  Loans  may  hereafter  be  made  to  one  person,  or  one 
company,  to  the  amount  of  one  thousand  dollars;  provided,  it  is 
found  impracticable  to  keep  the  whole  amount  of  the  funds  loaned 
in  sums  of  five  hundred  dollars  or  less. 

Sec.  7.     All  laws  inconsistent  with  this  act  are  hereby  repealed. 


security  ap- 

8 raised. 
..(fl983. 


Costs. 


Rnte  of  Inter- 
est 


Interest  on 
interest 

Interest  charg- 
ed to  counties. 


Amount  of 
loan  to  one 
person. 


Repealing 
clause. 


LOANS. 

Sec.  1864.  When  any  person  desires  to  borrow  from  the  per- 
Loanof  perma-  manent  school  fund,  he  shall  apply  to  the  county  auditor,  and  if, 
^^?\tv  "^dit^ r  ^"  ^^®  opinion  of  said  auditor,  it  would  be  to  the  interest  of  the 
R.giibL         *  school  fund  to  grant  such  application,  he  shall  order  the  necessary 
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papers  to  be  made  out  to  secure  the  amount  thus  to  be  borrowed, 
as   required   by   sections   eighteen   hundred   and   sixty- two   and 
eighteen  hundred  and  sixty-three  of  this  chapter.     When  the  same 
are  made  out,  they  shall  be  presented  to  said  auditor,  who  shall, 
if  he  approves  the  same,  endorse  thereon,  "  accepted,"  and  sign 
his  name  below  the  same,  and  he  shall  examine  the  title  to  any  Title  ex- 
real  estate  offered  as  security,  and  make  and  preserve  an  abstract  *°^   ^ 
of  such  title,  which  shall  be  certified  by  him  and  submitted  to  the 
board  of  supervisors  at  the  first  meeting  thereafter;  he  may  charge 
a  fee  not  to  exceed  two  dollars  for  his  services  in  making  ^uch  ah-  Fee. 
stract  of  title,  to  be  paid  by  the  party  borrowing.     He  shall  then  Auditor  to  cor- 
gi ve  to  the  party  borrowing  a  copy  of  the  promissory  note,  certify-     ^' 
ing  over  his  hand  and  oflficial  seal,  that  it  is  a  correct  copy  of  the 
same,  which,  together  with  a  mortgage  secuiing  it,  has  been  filed 
in  his  oflSce,  and  upon  the  parties  presenting  said  certificate  to  the 
treasurer,  he  shall  pay  the  amount  specified  in  said  copy  of  note  county  trens- 
outof  the  permanent  school  fund  in  his  possession,  and  retain  the  "rertopay. 
said  certified  copy  as  his  voucher.      The  said  auditor    shall  file 
the  original  note  in  his  oflice,  and  also  the  mortgage,  after  having 
it  recorded. 

The  auditor  is  not  authorized  to  I  fund:    Mahaska  Co.  r.  Searle,  44- 
receive  money  paid  into  the   school  |  492 ;  S'tme  v,  Ruan,  45-328. 

Sec.  1865.     In  all  cases  where  the  county  auditor  is  required  to  Assessed  value 
take  mortgages  upon  real  estate  as  security  for  money  borrowed,  ^omuofioan. 
and  upon  the  return  of  the  appraisers  thereof,  the  said  auditor  9G.  A.  ch.i48, 
shall  examine  the  assessment  of  the  said  land  for  the  year  pre- 
vious,  Hnd  should  the  said  appraisal  be  higher  than  the  said  assess- 
ment, shall  take  the  security  upon  one-half  of  the  assessed  valua- 
tion thereof. 

Sei".  1806.     At  each  meeting  of  the  board  of  supervisors,  the  Auditor  make 
auditor  shall  make  a  full  statement  of  all  money  received  for  and  ^??2<J^*^f 
loaned  out  of  the  school  fund  under  his  control,  and  shall  also  loans  made, 
submit  for  their  examination  all  notes,  mortgages,  and  abstracts  of     '  ^  ^^^' 
title  connected  with  the  school  fund  which  have  come  into  his 
possession  since  their  last  meeting.     Said  board,  at  the  first  meet- 
ing after  such  report  and  papers  are  submitted   to   them,  shall  Disapproval, 
either  approve  or  disapprove  of  each  loan  made  by  said  auditor. 
Should  they  disapprove  of   any  loan  or  security  thus  reported,  Addltlomil 
they  may  require  the  party  borrowing  to  give  additional  security  ^^^^^y- 
within  thirty  days;  and  in    case  of  failure  so   to  do,  the  entire  whole  amount 
amount,  both  of  principal  and  interest,  owing  to  the  school  fund,  <^"®- 
shall  be  deemed  to  have  become  due,  and  the  district   attorney 
shall  be  directed  immediately  to  collect  the  same;  and  in  sucn  Auditor  re- 
case,  should  it  be  found  impossible  to  collect  the  entire  amount  '^       ^ 
due,  and  the  security  prove  insufficient,  then  the  county  auditor 
and  his  bondsmen  shall  be  liable  for  the  deficiency.    The  provision  Partof  con- 
herein  contained  with  regard  to  principal  and  interest  becoming  ^"^ 
due  on  the  failure  to  give  additional  security  when  required  for 
money  borrowed  from  the  school  fund,  is  hereby  declared  to  be  a 
part  of  every  contract  made  under  and  by  virtue  of  this  chapter, 
whether  expressed  in  the  contract  or  not. 

Sec.  1867.     When  any  person  desires  to  pay  either  principal  or  How  paid:  nu- 
interest  due  the  school  fund,  he  shall  obtain  a  certificate  from  the  2rm)UTUdue''^ 

34  R.2ltf86. 
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Money  paid  to 
treasurer. 


county  auditor  specifying  the  amount  due  from  such  person  to  the 
school  fund,  stating  whether  is  is  principal  or  interest,  or  both,  and 
setting  forth  distinctly  the  amount  of  each.  Upon  the  presenta- 
tion of  which  certificate  to  the  county  treasurer,  the  treasurer 
shall  receive  the  amount  so  specified  from  the  person  presenting 
the  certificate,  and  shall  endorse  on  said  certificate  the  date  and 
his  name,  and  upon  the  return  to  the  auditor  of  such  certificate  so 
endorsed,  the  party  returning  it  shall  have  a  receipt  from  him  for 
the  amount  so  paid. 

Sec  1868.  Whenever  any  portion  of  the  school  fund  has  been 
loaned  upon  real  estate  security,  upon  which  exists  a  prior  encum- 
eimimijnrncM.  brance  other  than  for  taxes,  the  board  of  supervisors  shall  have 
9G.  A.  cb.  148,  authority,  in  their  discretion,  if  they  deem  it  necessary  to  remove 
said  prior  encumbrance  in  order  that  said  fund  may  ultimately 
realize  the  money  upon  said  loan,  to  appropriate  so  much  monev 
out  of  the  school  fund,  if  any  there  be  within  said  county,  as  shall 
be  necessary  to  remove  said  incumbrance;  provided^  said  encum- 
brance shall  not  exceed  one-half  the  actual  cash  value  of  said  real 
estate. 


Supervisors 
may  pay  prior 


Supervisors 

may  assign 

I'laims  due 

Aind. 

10  G.  A.  ch.  118. 

1 4. 


May  employ 
agents  to  ex- 
amine securi- 
licsand  make 
atistracts  of 
titles. 

U  G.  A.  ch.  148, 
13. 


Additional 
security. 


rpon  payment 
ot  interest  prin- 
cipal reloaned. 
Same,  i  4. 


GENERAL   PROVISIONS. 

Sec.  1869.  The  board  of  supervisors  may,  by  resolution, 
assign  without  recourse  any  school  fund  claim  to  any  person 
having  a  subsequent  lien  on  the  premises  affected  by  such  claim, 
upon  the  full  payment  of  the  amount  duo  the  said  fund,  but  not 
otherwise. 

Sec.  1870.  Such  board  may,  when  deemed  necessary,  employ 
some  competent  person  to  examine  the  seaurities  aforesaid,  make 
abstracts  of  titles  to  the  lands  mortgaged,  and  make  out  complete 
statements  thereof  for  such  boards,  and  under  the  direction  of  said 
boards,  or  committee  thereof,  to  procure  the  renewal  of  such  notes 
and  mortgages,  when  demanded  by  persons  entitled  thereto,  upon 
such  terms  as  to  time  and  security  in  all  respects  as  in  making 
new  loans.  And  such  agent  may,  with  the  consent  of  said  board 
or  committee,  take  from  any  person  responsible  for  any  loan,  any 
additional  security  by  way  of  bond  or  mortgage,  or  both,  in  cases 
where  the  property  mortgaged  is  inadequate  security  for  the  sum 
loaned,  and  the  applicant  shall  pay  up  all  interest  and  procure  the 
written  consent  of  the  securities  on  the  note;  but  in  all  cases  of 
the  continuance  of  loans,  as  well  as  in  cases  of  new  loans,  abstracts 
of  title  shall  be  presented  and  filed  with  the  mortgage,  which  shall 
show  that  the  title  to  the  mortgaged  premises  is  in  the  mortgagor, 
free  and  clear  of  any  encumbrance  or  debt. 

Sec.  1871.  Any  person  responsible  to  the  school  fund  for  any 
part  of  the  principal  thereof,  who  shall  promptly  pay  all  interests 
and  costs,  if  any,  thereon,  whether  the  same  may  be  rendered  into 
a  judgment  or  not,  shall  be  permitted  to  borrow  such  principal 
upon  complying  in  all  respects  with  the  requirements  of  law  rela- 
ting to  new  loans. 


The  right  to  reborrow  the  principal 
must  be  exercised  under  such  rejjfula 
tions  as  the  board  of  supervisors  may 
establish  by  virtue  of  ^  1860.    Such 
right  cannot  be  set  up  as  a  defense 


in  an  action  for  the  i^rincipal  sura, 
but  may  be  enforced,  if  it  exists,  by 
action  of  mandamus  aeainst  (he 
auditor:  Emmeil  Co.  v.  Skinner, 
48-244. 
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Sec.  1872.     Every  county  auditor  in  whose  county  there  are  Auditor  to  pub- 
outstanding  contracts  on  the  sale  of  school  lands,  which  are  due,  when^moncy 
shall  immediately  publish  a  notice  requiring  all  persons  folding  ^^^^-.g 
any  such  lands,  to  at  once  pay  up  the  amount  due  thereon,  or 
otherwise  make  satisfactory  arrangements  for  an  extension  of  time. 
He  shall  also  give  a  like  notice  to  all  mortgagors  to  said  fund  on 
whose  notes  either  principal  or  interest  is  due.     Such  notices  shall 
be  printed  for  four  weeks  in  a  newspaper  published  in  the  county, 
if  there  be  one;    if  there  be  none,  then  in  such  newspaper  pub- 
lished in  this  state  as  will  be  most  likely,  in  the  opinion  of  said 
auditor,  to   give   notice    to  all  concerned;    and   a  copy  of  such 
notice  shall  be  posted  for  the  same  time  at  the  outer  door  of  the 
building  in  which  the  last  district  court  in  said  county  was  held. 

Sec.  1873.     In  case  the  person  holding  lands  so  contracted  or  Suit  brought  to 
mortgaged  shall  neglect  to  pay  the  sums  due  thereon,  or  make  tllns^^^^  ^^ 
an    arrangement  for  an  extension  of  time   within  three    months  s*™^*?  ^ 
from  the  first  pViblication  of  such  notice,  the  board  of  supervisors 
may  cause  suit  to  be  brought  and   prosecuted  with  the    utmost 
diligence  to  secure  said  fund,  and  in    any  action  in  favor  of  a 
county  for  the  use  of  the  school  fund,  an  injunction  may  issue  ii^unctioiL 
without  bond,  and  in  any  such  action,  where  service  is  made  by 
publication,  default  and  judgment  may  be  entered  and  enforced 
without  the  bond  required  of  individuals.     In  all  such  suits  the  ^^to^ngy-.g  f^^ 
court  shall  give  the  plaintiff,  as  a  part  of  the  costs,  such  an  amount  taxed  as  panof 
as  will  be  a  sufficient  compensation  for  the  plaintiff's  attorney  in  the 
case,  but  in  no  case  to  exceed  ten  per  cent,  on  the  amount  for 
which  judgment  is  rendered,  and  in  no  case  to  exceed  twenty-five 
dollars. 

[As  amended  by  adding  the  words  at  the  end  of  the  section,  after  "  at- 
torney in  the  case;"  18th  G.  A.,  eh.  12,  §  5.] 

Sec.  1874.     In  case  of  sales  of  lands  on  execution  founded  on  Land  bid  oft  at 
any  such  mortgage  or  contract,  the  attorney  for  said  board,  or  |?hoo°Vmd? 
other  person  authorized  by  said  board,  shall   bid  on  behalf  of  the  Same, g 7. 
state  or  county,  as  the  case  may  be,  for  the  use  of  said  fund,  such 
sum  as  the  interests  of  said  fund  may  require,  and  if  struck  off  to 
the  state,  the  same  shall  be  held  and  disposed  of  in  all  respects 
the  same  as  other  lands  belonging  to  said  fund,  except  as  herein- 
after provided. 

Sec.  1875.     All  contracts,  notes  and  mortgages  given  to  said  Contracts  and 
fund  shall  be  made  payable  to  the  county  controlling  them,  but  no  payabie'to^ 
such  contracts,  notes,  or  mortgages  shall   be  invalid  because  they  g^^"^og 
are  made  payable  to  any  other  payee,  but  the  same  shall  be  deemed   "^^' 
and  taken   to  belong  to  said  county  for  the  use  of  said  fund,  and 
suits  may  be  maintained  thereon  in  the  name  of  the  said  county, 
with  the  same  effect  as  if  they  were  drawn  payable  to  the  said 
county. 

Sec.  3876.      Each    county  treasurer   shall,   immediately  upon  Trea«urer  to 
receiving  or  paying  out  any  moneys  belonging  to  the  school  fund,  dfsirnpiiShiiS 
enter  a  correct  account  thereof  on  proper  books  kept  by  him  for  between  prin- 
the  purpose  in  all  cases  where  money  is  received,  distinguishing  ^*  ^"^ 
between  principal  and  interest,  and  shall  koop  an  account  show-  K-H^^o. 
ing  all  money  due  the  school  fund,  whether  principal  or  interest, 
and  designating  the  amount  of  each  and  from  whom  duo,  and  his 
books  shall  at  all  times  present  a  clear  and  intelligible  statement 
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of  the  school  fund  in  his  hands.  Said  books  shall  at  all  times  be 
open  to  the  inspection  and  examination  of  any  householder  or 
tax-payer  in  the  county. 

Sec.  1877.  Each  county  auditor  shall  keep  in  his  office,  in 
Auditor  to  keep  books  provided  ior  that  purpose,  an  account  to  be  known  as  the 
fund  and  treas-  scl)ool  fund  account,  in  which  he  shall  enter  all  notes,  mortgap^es, 
uTiwi.  bonds,  and  assets  of  every  kind  and  description  which  may  corae 

into  his  hands,  and  he  shall  open  accounts  with  the  county  treasu- 
rer in  which  he  shall  charge  him  with  all  money  in  his  hands  at 
the  time  such  account  is  opened,  and  also  with  all  money  which 
may  thereafter  be  paid  to  him,  as  shown  by  the  certificates  duly 
endorsed  as  hereinbefore  provided  for,  distinguishing  between 
principal  and  interest,  which  shall  be  kept  in  distinct  accounts; 
and  shall,  on  the  third  Monday  in  May,  the  first  Monday  of  Octo- 
^^nrt^^^Ot^*'^  ^®'*'  ^^^  third  Monday  of  December,  in  each  and  every  year, 
meats.  make  a  complete  settlement  of  the  school  fund  account  with  the 

county  treasurer,  from  the  time  of  the  last  settlement,  and  at  each 
regular  meeting  of  the  board  of  supervisors,  he  shall  submit  a  full 
To  make  re-      report  of  his  last  settlement  with  the  county  treasurer,  and  also  of 
P^^  all  notes,  mortgages,  bonds,  and  assets  of  every  kind  and  descrip- 

tion which  have  come  into  his  hands  since  the  last  meeting  of  the 
board. 

Sec.  1878.     Any  county  treasurer,  or  auditor,  failing  or  neg- 

Penaity  for  fall-  lecting  to  perform  any  of  the  duties  which  are  required  of  him 

auditor  or     ^  by  the  provisions  of  this  chapter,  shall  be  liable  to  a  fine  of  not 

R^^rids^f'  ^^^^  ^^^^  ^"®  hundred  dollars  nor  more  than  five  hundred  dollars, 

to  be  recovered  in  an  action  brought  in  the  district  court  by  the 

board  of  supervisors,   the  judgment   to   be  entered  against   the 

party  and  his  bondsmen  and  the  proceeds  to  go  to  the  school  fund. 

Sec.  1879.     Whenever  it  shall  be  evident  to  the  board  of  su- 

Timetopay      pervisors,  that   the  interest  of  the  school    fund  will  be    endan- 

S.Y1993.  gered  by  immediate  prosecution  of  any  mortgage,  or  the  sale  of 

mortgaged  premises,  they  may  give  such  reasonable  time  as  they 

may  deem  for  the  best  interests  of  the  school  fund. 

Sec.  1880.      Lapse  of  time  shall   in   no  case  bar  any  action 

Lapse  of  time    brought,  or  to  be  brought,  on  any  contract  for  any  part  of  the 

9  G.  A.  ch!i48,   school  fund,  nor  shall  such  lapse  of  time  prevent  the  introduction 

2^3-  of  evidence  in  any  such  action,  any  provision  of  this  code  to  the 

contrary  notwithstanding. 

[For  similar  provision,  see  §  2542.] 

COUNTIES   BESPOMSIBLE. 

Supervisors  to  Sec.  1881.  On  and  after  the  first  day  of  of  January,  A.  D.  1874, 
control  sch^l  f\^Q  board  of  supervisors  of  the  several  counties  shall  have  sole 
gages' fore-  control  and  management  of  all  loans  on  mortgages  then  held  or 
^^iiR^of  TOiin-  thereafter  made,  and  shall,  when  necessary,  have  them  foreclosed 
ty :  losses  made  at  the  expense  of  the  county;  and  any  losses  sustained  or  gains 
f4G.Ar'cii.84,  realized  upon  foreclosures  and  re-sales  of  mortgaged  property, 
2^  shall  be  made  good  by  or  enure  to  the  benefit  of  the  county,  as 

the  case  may  be;  provided^  however^  that  upon  a  foreclosure  of 
contracts,  when  the  land  is  bid  in  by  the  county,  the  auditor  of 
state,  as  soon  as  notified  by  the  county  auditor-  that  the  fore- 
closure has  been  effected  and  the  lands  bid  in,  shall  give  the 
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county  credit  for  the  original  amount  of  the  notes  remaining 
unpaid;  and  on  being  notified  by  the  county  auditor  that  a  re-sale 
has  been  effected,  he  shall  charge  the  county  with  the  full  amount 
of  re-sale;  but  wBen  the  land  is  purchased  by  a  third  party  ou 
the  foreclosure  for  a  less  amount  than  due  on  the  contract  notes, 
the  loss  shall  be  sustained  by  the  county.  County  auditors  shall 
report  annually  on  the  first  day  of  January,  the  amounts  of  all 
sales  and  re-sales  of  the  sixteenth  section,  five  hundred  thousand 
acres  grant,  and  escheated  estates  made  the  year  previous;  and 
the  auditor  of  state  shall  charge  up  the  same  to  said  counties,  and 
also  charge  interest  on  the  same  from  the  date  of  said  sales  or  re- 
sales, at  the  rate  of  eight  per  cent,  per  annum. 

Sec.  1882.     On  and  after  the  first  day  of  January,  A.  D.  1874,  to  chJ°'"e*'cS^f,^ 
the  auditor  of  state  shall  charge  up  to  each  county  having  per-  ties  interest  at 
manent   school    fund  under  its  control,  interest   on   the    whole  swne.^L^^"'* 
amount  in  said  county,  at  the  rate  of  eight  per  cent,  per  annum, 
semi-annually,  on   the    first   day  of  January  and   July   of  each 
year,  which    amount   so   charged   shall    become  due  and   paya- 
ble on  the  first  day  of  January  and  July  of  the   year   follow- 
ing,   and   be   embraced   in    the   semi-annual    apportionment  of 
interest   collected    for  the  year  eighteen  hundred  and   seventy- 
five  and   each  year  thereafter,  and  shall    be  deemed  the  whole 
amount   due  from   each    county  on  account  of  interest  accrued 
subsequent  to  the  first  day  of  January,  eighteen  hundred   and 
seventy-four.     Any  surplus  of  interest  collected  over  the  eight  surplus  inter- 
per  cent,  charged  to  the  counties,  shall  be  paid  into  the  county  cstP"i<i  county 
treasury  for  the  benefit  of  the  county.     If  any  county  should  fafl        "^^^" 
to  collect  the  full  amount  of  interest  due  the  state,  the  deficiency 
shall  be  advanced  from  the  county  treasury,  and  if  any  county 
becomes  delinquent  in  the  payment  of  the  full  amount  of  interest  Delinquency: 
due  the  state,  the  auditor  of  state  shall  charge  to  and  collect  from  P^°*^^y- 
such  county  a  penalty  of  one  per  cent,  per  month  on  the  amount 
delinquent  until  paid. 

[Rate  of  interest  fixed  at  six  per  cent,  after  July  Ist,  1880;  see  18th  G.  * 

A.,  eh.  12,  §  H;  inserted  following  §  1863.] 

Sec.  1883.     Whenever  there  ara  funds  belonging  to  the  per-  When  ftinds 
manent  school  fund  in  any  county  amounting  to  one  thousand  foancdMrans- 
doUars  that  cannot  be  loaned  according  to  law,  the  county  auditor  ferofmade. 
may  certify  the   fact  to  the  auditor  of  state,  who  shall  order  a  lo  g.^a!  ch.  U8.  • 
transfer  of  said  funds  to  some  other  county,  or  counties,  where,  22- 
in  his  opinion,  it  can   be  loaned  readily.     Upon  such  transfer 
being  made,  the  auditor  of  state  shall  give  the  county  making  the 
transfer  credit  for  the  amount  transferred,  and  shall  charge  the 
county  or  counties  to  which  the  transfer  is  made  with  the  amount 
transferred,  ^nd  shall  afterwards  charge  interest  on  the  actual 
amount  in  the  possession  of  each  county. 

Sec.  1884.     The  county  auditors  shall  contfnue  to  report  to  the  County  audi- 
auditor  of  state,  semi-annually  as  now  required  by  law,  the  amount  to^uditoro? 
of  interest  collected  and  which  accrued  previous  to  the  first  day  state  semi-an- 
of  January,  A.  D.  1874,  until  the  amount  of  interest  due  up  to  i"g.  A.ch.  84, 
that  date  has  been  collected.     The  amount  collected  from  time  to  ^^ 
time  shall  be  added  to  the  semi-annual  apportionment  of  interest 
heretofore  provided  for.     The  county  auditor  shall  also  embrace 
in  said  reports,  in  the  year  eighteen  hundred  and  seventy-five  and 
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thereafter,  the  amount  of  interest  collected  and  which  accrued 
subsequent  to  the  first  day  of  January,  eighteen  hundred  and 
seventy-four,  in  a  separate  item. 


CHAPTER  13. 

OP  THE  STATE   LIBBABT. 

Section  1885.     The  governor,  judges  of  the  supreme  court, 

7/^*A^vf  02    secretary  of  state,  and  superintendent  of  public  instruction,  shall, 

2 1.  *    *  by  virtue  of  their  office,  constitute  a  board  of  trustees  of  the  state 

libraiy,  of  which  the  governor  shall  be  president. 

Sec.  1886.      The  said  trustees  shall   have  full  power  to  make 

Powers  of.         and  carry  into  effect  such  rules  and  regulations  for  the  superin- 

iJJ.^A^cii.  145.  tendence  and  care  of  the  books,  maps,  charts,  papers,  and  lurni- 

ture  contained  in  the  state  library,  and  for  the  arrangement  and 

safe  keeping  of  the  same  as  they  may  deem  proper. 

Sec.  1887.     The  said  trustees  shad  provide  in  their  rules  and 

wiK)  entitled     regulations,  that  any  member  of  the  general  assembly,  any  mem- 
to  >MK)k8:  term  ,    *=>  ..     '  ^  /i  ^    ,      •         .1  "^  •       "^    r  ^i_ 

limiied.  bcr  or  attorney  of  the  supreme  court,  during  ihe  sessions  <>(  the 

u(j.  A.  ch.  92,   game,  the  judges  and  attorneys  of  the  courts  of  the  United  States, 

and  the  heads  of  departments  of  state,  shall  be  permitted,  under 

f)roper  restrictions,  penalties,  and  forfeitures,  to  take  from  the 
ibrary  any  books,  excepting  such  as  the  trustees  shall  determine 
ought  not  to  be  removed  therefrom;  but  none  of  such  persons 
shall  be  allowed  to  take  such  books  or  property  from  the  library 
without  executing  a  receipt  therefor,  nor  to  retain  the  same  more 
than  ten  days  at  a  time. 

Skc.  1888.  No  books  or  other  property  shall  be  removed  from 
^'i?-P^**d"'t-  ^1^6  seat  of  government,  and  no  person  shall  be  entitled  to  take 
illrnoys.  ^  from  the  library  more  than  two  books  at  the  same  time;  promded^ 

bumu,  g4.  that  during  the  terms  of  the  supreme  court  of  the  state,  or  the 

federal  courts,  the  judges  and  attorneys  of  said  courts  may  be  per- 
mitted to  take  and  use  any  number  of  hooks  needed  on  the  trial  of 
*  causes,  but  such  books  shall  not  be  taken  from  the  seat  of  govern- 

ment, and  shall  be  returned  according  to  law. 

[Eighteenth  General  Assembly,  Cliapter  69.] 

Sec.  1.     From  and  after  the  taking  effect  of  this  act,  no  books, 

r.noks  not  to      maps,  charts  or  papers,  belonging  the  state  library,  shall  be  re- 

imnrthe  build-  moved  from  the  capitol  building,  except  to  remove  the  same  from 

i"ii  the  old  capitol  building  to  the  new  capitol  building  when  such 

building  shall  have  been  prepared  to  receive  the  same. 

Sec.  2.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
pLponiing         hereby  repealed,  so  far  as  the  same  conflicts  with  this  act. 

clause. 

Sec.  1889.  The  state  library  shall  be  kept  open  every  day  during 
Kept  open.  the  sessions  of  the  general  assembly  and  the  supreme  court,  and 
fcamc.  i  o.  (luring  such  other  days  as  the  trustees  shall  direct,  and  during 

such  hours  as  shall  be  determined  by  the  trustees. 
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Sec.  1890.     The  state  library  shall  be  in  the  custody  of  the  state  Librarian  ^ 
librarian,  who  shall  be  appointed  by  the  governor,  and  who  shall  of -^ bond  of/ 
hold  the  oflSce  for  the  term  of  two  years,  commencing  on  the  first  Same,!  6. 
day  of  May,  and  until  his  successor  shall  be  appointed  and  quali- 
fied.    Before  entering  upon  the  duties  of  his  office,  he  shall  give  a 
bond  with  good  and  sufficient  surety,  in  the  penal  sura  of  five 
thousand  dollars,  in  such  form  as  the  governor  shall  approve,  con- 
ditioned for  the  performance  of  all  the  duties  required  of  him  by 
law,  and  for  the  observance  of  all  the  rules  prescribed  by  the  trus- 
tees of  the  library. 

[The  word  **  thousand"  in  the  seventh  line,  as  in  the  original,  is  **  hun- 
dred" in  the  printed  code  J 

Sec.  1801.     The   librarian   shall  give  his  personal  attendance  pntieeof. 
upon  the  library  during  the  hours  it  shall  be  directed  to  be  kept  Same,  1 7. 
open,  and  shall  perform  such  duties  as  shall  be  imposed  on   him 
by  law  or  shall  be  prescribed  by  the  rules  and  regulations  of  the 
trustees. 

Sec.  1892.     The  librarian  shall  prepare  a  complete  alphabeti- j^i^^^c***- 
cal  catalogue  of  the  library,  number  the  books  therein,  and  report  Same,' 2 9. 
the  same  to  the  governor,  who  shall  cause  the  same  to  be  pub- 
lished for  the  use  of  the  library. 

Sec.  1893.  The  librarian  shall  cause  each  book  in  the  library  to  Books  labelled 
be  labelled  with  a  printed  label  to  be  pasted  on  the  inside  of  the  yameTio^*^* 
cover,  with  the  words,  "Iowa  State  Library,"  with  the  number  of  the 
volume  in  the  catalogue  of  said  library  inscribed  on  said  label,  also 
to  write  the  same  words  at  the  bottom  of  the  thirtieth  page  of  each 
volume.  All  books  that  may  hereafter  be  added  to  tho  library 
shall  be  labelled  in  the  same  manner,  and  entered  on  the  cata- 
logue, immediately  gn  their  receipt,  and  before  they  can  betaken 
therefrom. 

Sec.  1894.    The  librarian  shall  make  report  to  the  governor  five  Report  to  gov- 
days  before  the  adjournment  of  any  session  of  the  general  assem-  g^"°^.ii 
bly,  of  the  number  of  books  that  have  been  taken  out  of  the  library 
by  the  members,  giving  the  names  of  all  members  that  have  any 
books  at  the  date  of  such  report,  with  the  name  and  number  of 
such  book. 

Sec.  1895.  All  fines,  penalties,  and  forfeitures,  imposed  by  the  ^^^  ^^  P^"' 
rules  and  regulations  of  the  library  for  any  violation  of  such  rules  Samejii 
and  regulations,  may  be  recovered  in  any  proper  action  or  pro- 
ceeding in  the  nami  of  the  state,  before  any  court  of  competent 
jurisdiction;  and  all  such  fines,  penalties,  forfeitures,  and  recov- 
eries shall  be  applied  to  the  use  of  the  library,  under  the  direction 
of  the  trustees. 

Sec.  1896.     Any  person  injuring,  defacing,  destroyhig,  or  losing  Pcnait>-  for  in- 
a  book,  shall  pay  to  the  librarian  twice  the  value  of  the  book,  and,  iuxlymg^ixSks. 
if  it  be  one  of  a  set,  he  shall  be  liable  to  pay  the  full  amount  of  &ame.  |i3. 
the  value  of  the  set,  and  the  librarian  shall  prosecute  such  person 
on   such  liability;  provided^  that  if  such  person  shall,  within   a 
reasonable  time,  replace  the  book  so  injured  or  lost,  he  shall  not 
be  liable  under  this  section. 

Sec.  1897.     The  librarian  shall  report  to  the  governor,  when-  Report  to  <?ov- 
ever  required,  a  list  of  books  and  other  property  missing  from  the  emj^i^vmbiy" 
library,  an  account  of  fines  and  forfeitures  imposed  and  colh  cted,  same/^u. 
and  the  amount  uncollected,  a  list  of  the  accessions  to  the  library 
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since  the  last  report,  and  all  other  information  required  by  the 
governor.     He  shall  also  make  a  full  and  specific  report  to  the 
general  assembly  on  the  first  day  of  its  regular  sessions. 
[Sec.  1898  repealed;  see  16th  G.  A.,  ch.  159,  inserted  following  §  132.] 

Sec.  1899.     There  is  hereby  appropriated,  out  of  any  funds  in 
Appropriation   the  state  treasury  not  otherwise  appropriated,  the  sum  of  two 
Same,  g  16.        thousand  dollars,  annually,  commencing  on  the  first  day  of  Jan- 
uary, 1881,  to  be  expended  by  the  board  of  trustees  in  the  pur- 
chase of  books  for  the  library;  and  the  further  sum  of  five  hun- 
dred dollars  for  the  purpose  of  paying  the  salary  of  an  assistant 
librarian,  when,  in  the  judgment  of  the  trustees,  the  services  of 
au  assistant  librarian  shall  bo  for  the  interests  of  the  library. 
[Substitute  for  the  original;  18th  G.  A.,ch.  194.] 


CHAPTER  14. 


OF  THE   STATE   UlftTOBICAL   SOCIETY, 


Appropriation 
for :  for  what 
purposes  ex- 
pended. 
R.  1 1959. 


Board  of  cura- 
tors :  how  ap- 
pointed: an- 
nual meeting 
of. 
A  G.  A.  ch.  109, 


Section  1900.  There  is  hereby  annually  appropriated,  until  the 
legislature  shall,  by  law,  otherwise  direct,  to  the  state  historical 
society  at  Iowa  City,  in  connection  with  and  under  the  auspices 
of  the  state  university,  the  sura  of  ten  hundred  dollars,  to  be  ex- 
pended by  that  society  in  collecting,  embodying,  arranging,  and 
preserving  in  authentic  form,  a  library  of  books,  pamphlets,  maps, 
charts,  manuscripts,  papers,  paintings,  statuary,  and  other  mate- 
rials illustrative  of  the  state  of  the  history  of  Iowa,  to  rescue  from 
oblivion  the  memory  of  its  early  pioneers,  to  obtain  and  preserve 
varieties  of  their  exploits,  perils,  and  hardy  adventures;  to  secure 
facts  and  statements  relative  to  the  history,  arenius,  and  progress 
or  decay  of  our  Indian  tribes;  to  exhibit  taithuilly  the  antiquities, 
past  and  present  resources  of  Iowa;  also  to  aid  in  the  publication 
of  such  of  the  collections  of  the  society  as  the  society  shall  from 
time  to  time  deem  of  value  and  interest;  to  aid  in  binding  its  books, 
pamphlets,  manuscripts,  and  papers,  and  in  paying  other  necessary 
and  mcidental  expenses  of  the  society. 

[As  amended,  changing  the  amount  of  the  appropriation;  18th  G.  A.,  ch. 

Sec.  1901.  The  board  of  curators  of  said  society  at  Iowa  City 
shall  consist  of  eighteen  persons,  of  whom  nine  shall  be  ap- 
pointed by  the  governor  of  the  state,  and  nine  elected  by  the 
members  of  the  society.  The  term  of  office  of  said  curators  shall 
be  two  years,  except  as  provided  in  the  next  section,  and  they 
shall  receive  no  compensation  for  their  services.  The  curators 
appointed  by  the  governor,  shall  be  appointed  on  or  before  the 
last  Wednesday  in  June  in  each  even-numbered  year,  and  their 
term  of  office  shall  commence  on  that  day.  And  at  the  annual 
meeting  of  said  historical  society,  held  next  before  the  last 
"Wednesday  in  June  in  each  odd-numbered  year,  there  shall  be 
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elected  by  ballot  from  the  members  of  the  society,  nine  curators 
for  the  term  next  ensuing. 

Sec.  1902.     The  members  of  said  society  may  bo  admitted  at  Members  nd- 
any  time  under  the  rules  now  in  force,  or  such  other  rules  as  may  ^JSg j  3. 
hereafter  be  adopted  by  the  board  of  curators. 

Sec.  1903.     The  annual  meeting  of  the  society  shall  be  held  at  Annual  mcet- 
lowa  City,  on  the  Monday  preceding  the  last  Wednesday  in  June  wf ere  heili!^"^ 
of  each  year.  Same,  2  4. 

Sec.  1904.  The  board  of  curators  shall  choose,  annually,  or  officers:  term 
oftener  if  need  be,  a  corresponding  secretary,  recording  secretary,  gSmc  "/s^**" 
a  treasurer,  and  a  librarian,  who  shall  be  selected  from  the  mem- 
bers of  the  historical  society  outside  of  their  own  number,  and 
shall  hold  office  for  one  year,  unless  sooner  removed  by  a  vote  of 
the  board.  Said  officers  shall  be  officers  of  the  society  as  well  as  of 
the  board  of  curators,  and  their  respective  duties  shall  be  deter- 
mined by  said  board.  No  officer  of  the  society  or  of  the  board 
shall  receive  any  compensation  from  the  state  appropriation  to  the 
society. 

Skc.  1905.     The  board  of  curators  shall  also  choose  from  their  President 
own  number  a  president,  who  shall  be  the  executive  head  of  the  ^*""*-*'^^- 
board,  and  shall  hold  his  office  for  one  year,  and  until  his  successor 
IS  elected. 

Sec.  1906.     The  curators,  a  majority  of  whom  shall  reside  in  Residence  of 
the  vicinity  of  the  state  university,  and  five  of  whom  shall  consti-  quorum:'  pow- 
tute  a  quorum,  shall  be  the  executive  department  of  the  society,  g^JTy^"^* 
and  shall  have  full  power  to  manage  its  affairs.     They  shall  keep 
a  full  and  correct  account  of  all  their  doings,  and  of  the  receipt 
and  expenditure  of  all  funds  collected  or  granted  for  the  purpose 
of  the  society,  and  shall  report  the  same  annually  to  the  governor, 
on  or  before  the  fifteenth  day  of  December,  as  required  by  law  of 
other  state  institutions. 

Sec.  1907.     There  shall   be  delivered  to  said  society,  twenty  Books  deiiv- 
bound  copies  of  the  reports  of  the  supreme  court,  and  of  all  other  I'^^^'^io 
books  and  documents  published  by  the  state,  or  at  its  order,  for 
the  purpose  of  effecting  exchanges  with  similar  societies  in  other 
states  and  countries,  and  for  the  preservation   in  its  library,  and 
the  other  purposes  of  the  society. 
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PART    SECOND. 


PRIVATE   LAW. 
TITLE    XIII. 

OF  RIGHTS  OF  PROPERTY. 
CHAPTER  1 

OF   RIGHTS  OF   ALIBNS. 

Section  1908.  Aliens,  whether  they  reside  in  the  United  May  acquire. 
States  or  any  foreign  country,  may  acquire,  hold,  and  enjoy  prop-  ^e  oTprop^ 
erty,  and  may  convey,  devise,  mortgage,  or  otherwise  encumber  J^g-  ^  ^h  so 
the  same,  in  like  manner  and  with  the  same  effect,  as  citizens  of  n.  ' 


the  state. 

In  regard  to  the  riffht  of  aliens  to 
acquire,  hold  and  dispose  of  real 
property,  it  has  been  held:  Ist,  That 
prior  to  the  adoption  of  the  state 
constitution  of  1846,  the  common 
law  rule  was  in  force,  and  although 
it  was  then  provided  by  statute  (as 
now  in  §  2453)  that  real  property 
should  descend  in  equal  shares  to  the 
children,  nevertheless  an  alien  child 
had  no  inheritable  blood  and  could 
not  take  by  descent;  and  that  the  pro- 
visions of  that  constitution  (present 
Const,  art.  1,  §  22),  only  changed  the 
rule  aa  to  aliens  who  were  residents 
at  the  time  of  descent  cast:  Stemple 
V.  Uermwghouser,  3  Gr.,  408;  Kro- 
gan  v.  Kinnetf,  15-242.  2d.  That 
the  act  of  1^58  (Rev.  §  §  2488-2495), 
was  intended  to  apply  only  to  aliens 
resident  in  this  sttite  or  the  United 


>  G.  A.  ch.  193, 


States,  except  in  the  single  instance, 
provided  for  in  Rev.  §  2493,  of  a  de- 
vise bv  will  to  a  non-resident  alien 
who  should  afterward  become  a  resi- 
dent: Krogan  v.  Kinney^  supra; 
Rheim  v.  Bobbins,  20-45;  and  see  the 
opinions  of  the  divided  court  in  PurC' 
zell  V.  Smidi^  21-540;  and  Greenheld 
V.  Staiiforthy  21-595;  but  subsequent- 
ly the  court  united  in  adhering  to  the 
doctrine  that,  under  the  act  ohove  re- 
ferred to,  a  non-resident  alien  could 
not  inherit:  Brown  v.  Fearsottf  41- 
481. 

The  acts  embodied  in  this  and  the 
following  section  super.xeded  all 
previous  legislation  on  the  subject: 
Code  Comers'  Rep.,  p.  62. 

As  to  the  interest  of  the  widow  of  a 
non-resident  alien  in  the  property  pf 
her  husband,  see  §  2442. 


21. 
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Sec.  1909.  The  title  to  any  land  heretofore  conveyed  or  trans- 
Retroactive  ferred  by  devise  or  descent,  shall  not  be  questioned  or  in  any 
game  cha..  128.  •'^  •.  ,  ^  .  i        » •  ,.  xi  T 

manner  affected  by  reason  of  the  alienage  ol  any  person  through 

whom  such  title  may  have  been  derived. 


CHAPTER  2. 

OF  TITLE   IN   THE   STATE   OB   COUNTY. 

Section  1910.  "Whenever,  to  secure  the  state  or  any  county 
r^tote^o"*^  therein  from  loss,  it  shall  brcome  necessary  to  take  real  estate  on 
county  valid,  account  of  a  debt,  either  hy  biddinti^  off  the  same  at  a  sale  on 
9G.A.  cii.82,  execution  or  otherwise,  the  conveyance  thereof  to  the  state,  or  to 
14  G.  A.  ch.  108.  any  county,  shall  vest  in  such  grantee  as  complete  a  title  as  if  such 
grantee  were  an  actual  person. 

[The  word  **  any  "  before  **  county  "  in  the  first  line,  as  in  the  original,  is 
omitted  in  the  printed  code.] 

,  Sec.  1911.     The  proper  person  to  bid  off  such  real  estate  shall 

when  sold  on     be: 

9a^A!c^h.'i56        ^'     '^^®  attorney-general,  or  the  proper  district  attorney,  in  case 
21.  '   the  judp^ment  is  in  the  name  of  the  state,  and  the  proceeds  thereof 

are  payable  into  the  state  treasury ; 

2,  in  case  the  proceeds  of  the  judgment  are,  by  law,  payable 
into  the  county  treasury  for  the  use  of  the  county  revenue,  or  the 
school  or  other  fund  of  the  county,  the  district  attorney  of  the  dis- 
trict, or  the  president  of  the  board  of  supervisors  of  the  countv,  or 
any  attorney  emploved  or  authorized  by  the  board  of  supervisors 
to  prosecute  such  claim.  , 

Sec.  1912.     In  all  cases  where  property  is  sold  as  above  pro- 

Tobcap-  vided,  it  shall  first  be  appraised  in  the  manner  provided  by  law 

amount  of  bid.  ^^^  ^^®  appraisement  of  property  levied  on  under  execution,  and 

iiG.A.  ch.  u6,  the  said  officers  shall  bid  upon  and  purchase  said  property  for  the 

^  ^'  lowest  sum  possible.     If  no  other  person  shall  bid  therefor,  they 

shall  bid  at  least  two-thirds  of  the  appraised  value  thereof,  or  the 

full  amount  of  the  judgment  and  costs,  if  the  same  is  less  than 

two- thirds  of  such  appraised  value. 

Sec.  1913.     In  cases  where  the  state  becomes  the  purchaser 

Costenndex-    of  real  estate,  under  execution  issued  upon  judgments  rendered 

bmic*or^*omiiy.  in  favor  of  the  state,  all  costs  and  expenses  attending  the  same 

bame.ga.         shall  be  audited  and  allowed  by  the  executive  council,  and  paid 

out  of  any  money  in  the  state  treasury  not  otherwise  appropriated, 

-whenever  such  costs  and  expenses  cannot  be  collected  out  of  the 

defendant  in  such  judgments,  and  if  the  property  is  purchased  by 

a  county,  the  costs  and  expenses  in  like  cases  shall  be  paid  by 

such  county. 

Sec.  10i4.  Whenever  the  state  or  any  county  holds  any  such 
LandBinaybe  lands  undisposed  of,  it  may,  by  its  proper  agent,  lease  and  con- 
9^a*A'ch.a2,  *^^  ^^®  "^®  ^^  ^^®  same,  as  shall,  in  the  opinion  of  the  executive 
16.  council,  if  belonging  to  the  state,  and  the  board  of  supervisors,  if 
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belonging  to  the  county,  be  for  the  best  interest  of  such  owner; 
and  the  proceeds  of  such  use  shall  belong  to  the  fund  to  which 
the  debt  on  which  the  land  was  taken  belongs.  . 

Sec.  1915.     The  officers  invested  with  the  control  and  manage-  BtiiMings  in- 
ment  thereof,  shall  have  full  power,  and  shall  keep  any  valuable  n  <i.  a.  ch.  no, 
buildings  thereon  insured  against  fire,  for  the  benefit  of  the  state  ^  ~ 
or  county,  in  some  responsible  insurance  company  or  companies; 
and  the  expense  of  such  insurance  shall  be  paid  out  of  the  rents 
of  such  property  or  the  proceeds  thereof  when  sold. 

Sep.  1916.     In  any  case  where  the  title  to  any  real  estate  is  when  title 
vested  in  the  state  as  above  provided,  the  executive  council  shall  execuu  "e^^*^  * 
have  the  care,  custody,  and  management  thereof,  and  may  sell  council  to 
the  same  for  such  sura  and  upon  such  terms  as  to  them  seems  best,  To.  a.  ch,  32, 
and  may  take  such  adequate   security  for  any  deferred  payments  2«* 
as  they  see  proper;  and  iho  proceeds  of  such  sale  shall  be  paid  to 
the  proper  officer  and  creiUtcd  to  the  fund  to  which  the  debt  on 
which  such  real  estate  was  taken  belonged.     A  patent  shall  be 
issued  to  the  purchaser  of  such  real  estate. 

Sec.  1917.     In  cases  where  the  title  to  any  real  estate  is  vested  when  in  coun- 
in  any  county  as  above  provided,  it  shall  be  competent  for  the  toconSoiy    " 
board  of  supervisors  to  sell  and  dispose  thereof,  as  in  their  judg-  Same,  §4. 
ment  shall  be  for  the  best  interest  of  their  county;  if  the  same  is 
sold  on  time  for  any  part  of  the  purchase  money,  the  board  shall 
require  adv?quate  security  for  the  payment  thereof  besides  the  re- 
sponsibility of  the  purchaser;  and  the  proceeds  of  sales  of  all  such 
lands  shall  belong*  to  the  fund  to  which  the  debt  on  which  the 
land  was  taken  belonged. 

Sec.  1918.  In  case  of  any  such  sale  and  conveyance  by  such  How  conv^ed 
board  of  supervisors,  the  resolution  making  the  sale  shall  be  entered  samelTa^  ^ 
on  the  minutes  of  the  board,  and  the  yeas  and  nays  on  the  pas- 
sage thereof  shall  be  also  there  entered  with  the  date;  such  reso- 
lution shall  express  the  consideration  paid  for  such  land,  and  such 
a  description  thereof  as  shall  be  necessary  to  make  a  deed  there- 
for; ana  a  transcript  of  such  proceedings  relating  to  said  sales, 
the  resolution  and  yeas  and  nays  on  its  passage  made  and  certified 
under  the  hand  of  the  county  auditor  and  the  seal  of  the  said 
board,  shall  be  a  sufficient  deed  of  conveyance  by  the  said  county, 
and  shall  be  entitled  to  be  recorded  or  received  in  evidence  with- 
out further  proof. 

Sec.  1919.     The  state,  or  county,  on  selling  such  lands,  may,  at  CoTitmot  of 
the  option  of  the  officer  making  such  sale,  execute  a  contract  of  rities  taken 
sale,  or  an  absolute  conveyance  thereof,  and  may  take  notes,  mort-  g^^*  ,7 
gages,  contracts,  or  other  securities,  payable  to  the  grantor,  which  ^ 
shall  be  as  valid  as  if  made  to  an  actual  person. 


CHAPTER  3. 

1TIE9   AND   LAND    IN 

>N  1920.     Every   disposition   of  property  is  void,  which  proSStyM 
the  absolute  powor  of  controlling  the  same  for  a  longer  ^asiw. 


OF   PERPETUITIES   AND   LAND    IN    MORTMAIN. 

Section  1920.     Every  disposition   of  property  is  void,  which  prop^tyfwhen 
suspends  1 
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period  than  durinp^  the  lives  of  persons  then   in   being  and  for 
twenty- one  years  thereafter. 
^  Sec.  1921.     Church  organizations  occupying  property  granted 

Church  organi-  to  them  by  the  territory  or  state  of  Iowa,  may  lease  the  same  for 
feasc" taction,  business  purposes,  and  occupy  other  property  with  their  church 
13  G.  A.  ch.  133.  edifice;  provided^  that  all  of  the  income  derived  from  such  leased 
property  shall  be  devoted  to  maintaining  the  religious  exercises 
and  ordinances  of  the  church  to  which  the  grant  was  originally 
made,  and  to  no  other  purpose;  and  such  church  and  its  affairs 
shall  remain  in  the  control  of  a  board  of  trustees  regularly  chosen 
in  accordance  with  its  charter;  but  property  so  leased,  shall,  in 
all  cases,  be  subject  to  taxation  the  same  as  the  property  of  indi- 
viduals. 


CHAPTEE  4. 


OP  THE  TRANSFER  OF  PERSONAL  PROPERTY, 


Conditional 
sales:  when 
invalid. 
14  O.  A.  oh.  63. 


Mortgages  of 
must  be  re- 
corded. 
R.  92201. 
C.  '51. 1 1193. 


Section  1922.  No  sale,  contract,  or  lease,  wherein  the  transfer 
of  title  or  ownership  of  personal  property  is  made  to  depend  upon 
any  condition,  shall  be  valid  against  any  creditor  or  purchaser  of 
the  vendee,  or  lessee  in  actual  possession  obtained  in  pursuance 
thereof,  without  notice,  unless  tne  same  be  in  writing,  executed  by 
the  vendor  or  lessor,  acknowledged  and  recorded  the  same  as  chat- 
tel mortgages. 


The  absence  of  notice,  etc.,  does 
not  render  the  sale  invalid  as  to  cred- 
itors and  others.  It  is  only  th^^  condi- 
tion that  is  void:    Posh  v,  Weston, 

Such  sale  or  contract  is  valid  as  be- 
tween the  parties,  without  recording: 
Warner  v.  Jameson,  52-70. 

Where  the  property  was  in  the 
possession  of  a  party  on  trial,  with  the 
agreement  that  at  the  expiration  of  a 
certain  lime  he  should  have  the  privi- 
lege of  buying?,  if  satisfactory,  /leld, 
that  until  the  expiration  of  that  time 
there  was  no  conditional  sale  or  con- 
tract such  as  would  render  the  prop- 
erty liable  for  his  debts;  that  the 
"contract"  here  referred  to  is  one 
creating  the  relation  of  vendue  or  les- 
see:   Mowbray  v,  Cady,  40-604. 

The  facts  of  a  particular  case  held 
not  to  constitute  a  conditional  sale 


but  the  relation  of  principal  and 
agent:    Conahle  r.  Lynch,  45-84. 

Section  held  applicable  in  case  of  a 
sewing  machine  lease:  Singer  Sew- 
ing Machine  Co.  p.  Holcomb,  4<)-'^l 

This  statute  (14  G.  A.,  ch.  63),  is 
not  retrospective,  and  does  not  apply 
to  sales,  etc.,  made  before  it  took 
effect:  Knoulton  v.  Bedenbaugh,  i(y- 
114;  Moseley  v.  Shattuck,  43-540. 

Prior  to  the  passage  of  the  act 
embodied  in  this  section,  it  was  held 
that  where  a  purchaser  of  personal 
property  acquired  possession  under  a 
conditional  sale,  but  failed  to  acquire 
title,  a  purchaser  from  him,  although 
in  g.  ou  faith  and  without  notice,  ac- 
quired no  title  as  against  the  original 
owner,  unless  the  original  transac- 
tion was  fraudulent:  Bailey  r.  Har- 
ris, 8-331;  Robinson  v.  Chapline,  9- 
91;  Baker  V.  Hall  15-277. 


Sec.  1923.  No  sale  or  mortgage  of  personal  property,  where 
the  vendor  or  mortgagor  retains  actual  possession  thereof,  is  valid 
against  existing  creditors  or  subsequent  purchasers,  without  notice, 
unless  a  written  instrument  conveying  the  same  is  executed,  ac- 
knowledged like  conveyances  of  real  estate,  and  filed  for  record 
with  the  recorder  of  the  county  where  the  holder  of  the  property 
resides. 
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The  change  in  the  **  actual  posses- 
8ion"  sutlicient  to  take  a  case  out  of 
the  provisions  of  this  section,  must  be 
somethinn^  to  indicate  the  change  of 
ownei-ship.  If  the  property  be  left 
with  the  seller  whose  relations  to  it 
continue  unchnnffed,  so  far  as  the 
world  may  know  from  the  acts  of  the 
parties,  the  p  ssession  will  be  regard- 
ed as  continu»n«?  in  him:  Bdothby  v. 
Brown,  40-104;  Sutton  v,  Bnllou,  46- 
517;  Uk'koh  v.  Buell,  51-655. 

The  use  of  the  term  ^'actual  pos- 
session" implies  that  a  changre  of  pos- 
session Buiiieient  to  constitute  a  de- 
livery and  pass  the  property  as  be- 
tween the  parties,  may  not  be  suffi- 
cient to  impart  notice  to  othei*8.  To 
tiike  a  case  out  of  the  statute,  some- 
thing must  be  done  to  impart  such 
notice.  Therefore  where  there  was 
a  sale  of  a  field  of  com  standing  on 
the  farm  of  the  vendor,  the  vendee 
not  taking  immediate  charge  of  the 
com  nor  conti*ol  of  the  field,  held^ 
that  the  vendor  retained  actual  pos- 
session within  the  meaning  of  the 
section :  Smith  v.  Champfiey,  50-174; 
Nuckolls  V.  Pence,  52-581. 

There  must  be  an  actual  change  of 
possession:  McKay  v.  Clapp,  47- 
418. 

But  where  the  property  is  not  in 
the  actual  possession  of  the  mort- 
gagor or  vendor,  or  in  his  custody  so 
that  there  may  be  manual  delivery, 
an  actual  delivery  is  not  necessary  to 
the  validity  of  the  transaction.  If 
the  propertv  is  placed  in  the  power 
of  the  purchaser,  that  is  sufficient: 
Barrows  v.  Harrison^  12-588. 

If  the  property  at  the  time  of  the 
sale  or  mortgage  is  in  the  possession 
of  a  lessee,  and  remains  in  his  pos- 
session, the  vendor  does  not  retain 
the  **  actual  possession"  of  the  prop- 
erty, and  this  section  does  not  apply: 
Thomas  v.  Hillhouse.llST;  so  held, 
also,  where  the  goods  were  in  the 
hands  of  a  common  carrier:  Alsberg 
V.  Latin,  30-442. 

A  mortgagee  is  a  "]ourchaser" 
within  the  meaning  of  this  section: 
Mmwy  V.  Woods,  33-265. 

Th  •  term  **  existing  creditors"  ap- 
plie.*i  not  only  to  creditors  existing 
at  the  time  the  sale  was  made,  but 
a' so  to  those  who  become  such  before 
change  of  possession,  recording  of 
the  mstrument,  or  giving  of  notice: 
Fox  V.  Edwards,  38-215. 

The  words  **  without  notice"  apply 
as  well  to  creditors  as  to  purchasers, 
and  an  unrecorded  mortgage  is  valid 
as  against  existing  creditors  with  no- 
tice thereof  at  the  time  of  its  execu- 


tion '.Allen r.  McCalla, 25-464;  Miller 
V.  Bryan,  S--S;  Cratvfordv.  Burton^ 
6-47t);  McGarran  v.  Haiipt,  ^^, 

An  unrecorded  mortgage  is  valid 
against  attaching  creditors  with  no- 
tice of  its  existence  at  any  lime  before 
levy:  Cragin  v.  Carmichael,  2  Dillon 
(U.  S.  C.  C),  519. 

The  phrasa  *'  without  notice  *'  con- 
templ^ites  not  on'y  actual  notice  of 
the  contents  of  the  instmment,  but 
also  any  notice  sufficient  to  put  a 
reasonable  man  upon  inquiry:  Allen 
V.  McCalla,  25-464. 

To  make  a  bill  of  sale,  duly  record- 
ed, valid  as  against  subsequent  par- 
chasers  in  the  cases  here  contemplat- 
ed, it  is  not  necessary  that  it  contain 
any  express  stipu  ation  that  the  ven- 
dor is  to  ret.iin  possession  of  the  prop- 
erty. Being  recorded .  i  he  instru  raent 
is  to  have  the  same  effect  as  if  accom- 
panied bv  actual  delivery :  Kuhn  v. 
Graves,  9-30:j. 

The  retention  of  the  mortgaged 
property  by  the  mortgagor  does  not, 
as  matter  of  law.  render  the  mort- 
gage fraudulent  and  void:  Torbert  v. 
Hay  den,  11-435;  Fromme  v.  Jones, 
1:^474:  Wilhelmi  v.  Leonard.  13- 
aSO;  Smith  v.  McLean,  24-3-22,  330; 
and  80  held,  wheru»  it  was  stipulated 
in  the  mortgage  that  the  mortgagor 
might  dispose  of  the  goods  in  the 
usual  course  of  retail  trade,  paying  a 
certain  per  cent,  of  the  proceeds  to 
the  mortgagee  and  keeping  the  stock 
up  to  its  original  value:  Hughes  v, 
Cory,  20-4399. 

It  seems  that  a  mortgage  upon 
firm  property,  executed  by  one  part- 
ner in  his  individual  name,  if  within 
the  scope  of  his  authority  as  partner, 
would  be  sufficient  to  impart  notice: 
Fromme  v,  Jones,  13-474. 

As  to  whether  a  chattel  mortgage, 
executed  upon  fixtures  which  are  not 
severed  from  the  realty  in  fact,  will 
operate  as  a  constructive  severance, 
and  pass  the  title  in  such  fixtures  to 
the  grantee,  ^ucpre;  but  the  record- 
ing thereof  will  not  impart  to  subse- 
quent purch  isera  of  the  realty  con- 
structive notice  of  such  incumbrance: 
Btinahoiff  v.  Munzenmaier,  20-513. 

W  here  the  owner  of  real  property 
executes  a  mortgage  upon  chattels, 
which  may  properly  be  made  fixtures, 
and  subsequently  affixes  them  to  the 
realty,  a  person  purchasing  or  ac- 
quiring alien  upon  such  real  property 
with  knowledge  of  the  facts,  takes 
subject  to  the  mortgage ;  and,  held^ 
that  the  mechanic  who  attached  such 
fixtures  to  the  realty  was  affected 
with  nolice  by  the  recording  of  such 
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chattel  mortgage,  and  bis  lien  was 
subject  thereto :  Sowden  v.  Craig, 
26-156. 

A  chattel  mortga^  will  be  valid 
in  any  county  to  which  the  property 
is  removed,  althousrh  not  recorded 
there,  if  duly  recorded  in  the  county 
where   the   owner  of  the  property 


resides.  And  the  same  holds  troe 
where  a  mortgage  is  duly  recorded 
in  another  state,  and  the  property  is 
subsequently  brought  into  this  state 
and  sold :  Smith  v,  McLean,  24-:^22. 
Section  applied,  generally:  Pvather 
V.  Parker,  24-26  ;  Hesser  v,  Wihon, 
86-162. 


Sec.  1924.  The  recorder  must  keep  an  entry  book  or  index  for 
Recorderto  instruments  of  the  above  description,  having  the  pages  thereof 
booE  or^Sdex.  ruled,  SO  as  to  show  in  parallel  columns,  in  the  manner  hereinafter 
?'.l??^i,nj       provided  in  case  of  deeds  for  real  property: 

1.  1  he  mortgagors  or  vendors; 

2.  The  mortgagees  or  vendees; 

3.  The  date  of  the  tiling  of  the  instrument; 

4.  The  date  of  the  instrument  itself; 
6.     Its  nature; 

6.     The  page  and  book  where  the  record  is  to  be  found. 
Sec.  1925.     Whenever  any  written  instrument  of  the  character 
Tomakenote    above  contemplated  is  filed  for  record  as  aforesai'd,  the  recorder 
Sffiirng"eto.°'^  shall  note  thereon  the  day  and  hour  of  filing  the  same,  and  forth- 
R.222<S.  with  enter  in  his  entry  book  all  the  particulars  required  in  the 

preceding  section,  except  the  sixth  ;  and  from  the  time  of  said 
entry,  the  sale  or  mortgagee  shall  be  deemed  complete  as  to  third 
persons,  and  have  the  same  effect  as  though  it  had  been  accom- 
panied by  the  actual  delivery  of  the  property  sold  or  mortgaged. 
Sec.  1926.  The  recorder  shall,  as  soon  as  practicable,  record 
such  instrument,  and  enter  in  his  entry  book,  in  its  proper  place, 
the  page  and  book  where  the  record  may  be  found. 

Sec.  1927.  In  the  absence  of  stipulations  to  the  contrary  in 
the  mortgage,  the  mortgagee  of  personal  property  is  entitled  to 
the  possession  thereof. 

Under  Rev.,  §  2217,  providing  that 
the  mortgagee  should  nold  the  legal 
^itle  as  well  as  the  right  to  possession, 
held,  that  the  legal  title  was  in  him 
for  the  purpose  of  enabling  him  to 
enforce  his  lien,  but  that  the  owner- 
ship remained  in  the  niortgag"or  : 
Hubbard  v.  llnrford  Fire  Ins.  Co., 
33-320, 333,  341 .    Also  held,  that  the 


C.  %\,  I U95. 


Must  record. 
R.  =  2204. 
C.  ^51,  g  1196. 


rosscasion  of 
mortgnged 
proiHirty. 
K.  S  2217. 
C.  'ol,  i  1210. 


mortgasror  of  personal  property  had 
no  interest  therein  which  could  be 
levied  upon  and  sold  under  execution : 


r.  Hardin,  33-550. 

A  mortgagor  of  personal  property 
has  a  right  to  redeem,  even  alter  con- 
dition broken,  and  the  mortgagee, 
although  in  possession  after  such 
breach,  is  hable  to  garnishment  by 
creditor  of  mortgagor  for  any  surplus 
remaining  in  his  hands,  in  case  of  a 
sale  of  the  property,  beyond  what  is 
necepsaiy  to  pay  his  claim:  Doane  r. 
Garretscn,  24-351.  But  a  mortgagee 
not  in  possession  cannot  be  ganiibh- 


Campbell  r.  Leonard,  11-  489i  Gordon  |  ed.     Ste  note  to  §  2975, 


CHAPTEE  5. 


OF   REAL   PROPERTY. 


Sectiox  1928.     All  persons  owning  lands  not  held  by  an  ad- 
H  9^2207  verse  possession,  shall   be  deemed  to  be  seized  and  possessed  of 

c. 'a.  11199.      the  same. 
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This  prpsumption  of  seizin  contin- 
ues until  the  owner  is  disseized :  Bar- 


rett  V.  Love,  48-103. 


Sec.  1929.     The   term   "  heirs,"  or   other  technical  words  of  J^^p^f^*"  *^ 
inheritance,  are  not  necessary  to  create  and  convey  an  estate  in  rJi^><j8. 

r         •        1  C/ol.  <>  1200. 

fee  simple.  '  ^ 

Applied:    Bartow  v.  C.  R,  Ld;P.\  R.  Co,,  29-276. 

Se(\  1930.    Every  conveyance  of  real  estate  passes  all  the  inter-  conveyance 
est  of  the  grantor  therein,  unless  a  contrary  intent  can  be  reason-  KrgmnVon'^^^ 
ably  inferred  from  the  terms  used. 


joins  with  her  husband  in  the  prrant- 
ing  clause  and  covenants,  althoug-h 
thvre  is  no  express  relinquishment  of 
dower:  Edwards  v,  Sullivan,  20- 
502. 


C.  'bl,  ^  1-JI>1. 


A  conveyance  passes  any  equitable 
interest  the  grantor  may  nave  in  the 
land,  although  he  have  no  legal  in- 
terest:    White  V.  BiUt,  32-3  i5,  345. 

The  dower  interest  of  a  wife  is  re- 
linquished by  a  deed  in  which  she 

Sec.  1931.    Where  a  deed  purports  to  convey  a  greater  interest  After  acquired 
than  the  grantor  was  at  the  time  possessed  of,  any  after  acquired  r.  ^2216. 
interest  of  such  grantor,  to  the  extent  of  that  which  the  deed  pur-  ^'  '^^'  ^  ^^^ 
ports  to  convey,  enures  to  the  benefit  of  the  grantee. 

This  provision  does  not  apply 
where  a  deed  conveys  the  estate 
which  the  grantor  at  the  time  actual- 
ly possessed,  and  he  subsequently 
acquires  a  greater  estate:  CoUamer 
V.  Kelleu,  12-319,  326. 

In  orcler  that  a  conveyance  may 
operate  to  pass  an  att^r  acquired  title, 
it  must  be  so  executed  that  it  would 
have  passed  .such  title  at  the  time  ot 
execution  if  the  grantor  had  then  had 
such  title:  Heatofi  v.  Fryherger^  3:^- 
185. 

Where  the  wife  simply  joins  with 
the  husband  in  a  conveyance  for  the 
purpose  of  relinquishing  her  dower, 
an  interest  afterward  acquired  by  her 
will  not  enure  to  the  benefit  of  the 


grantee  in  such  conveyance.  (See 
§  1937.):  Childs  v.  McChesney,  2i)- 
431;  O^Neil  v.   Vanderhurg,  26-104. 

Where  A  conveyed  property  to  B 
without  having  title  thereto,  and 
subsequently  C,  the  owner  of  the 
title,  conveyed  to  A,  taking  from  hmi 
a  mortjiage  tor  a  part  ot  the  purchase 
money,  held,  that  although  the  title 
thus  conveyed  to  A,  vested  at  once  in 
B,  nevertheless  C  would  be  allowed 
to  enforce  his  mortgage  against  the 
property  in  B's  h^nds:  Morgan  v. 
Ch'aham,  35-213, 

Section  applied,  generally:  Rogers 
V.  Husseij,  36-664;  Bellows  v.  Todd, 
39-209,  217. 


well  be  doubted  whether  the  rule  ^ 
itself,  independently  of  this  section, 
should  longer  apply:  Foster  v.  Yoting, 
35-27,  40. 


session. 
R.  g2211. 
•1,  g  1203. 


Sec.  1932.   Adverse  possession  of  real  property  does  not  prevent  Adverse  pofr 
any  person  from  selling  his  interest  in  the  same. 

As  things  in  action  are  assignable 
under  our  law,  the  reason  of  the 
common  law  rule,  which  prohibited  a 
sale  of  property  in  the  adverse  pos- 
session of  another,  ceases,  and  it  may 

Sec.  1933.    Estates  may  be  created  to  commence  at  a  future  day.  Future  estates. 

Sec.  1934.    Declarations,  or  creations  of  trusts  or  powers,  in  re-  c.  '5^^201 
lation  to  real  estate,  must  be  executed  in   the  same  manner  as  Declarations  of 
deeds  of  conveyance;  but  this  provision  does  not  apply  to  trusts  }["f^3 
resulting  from  the  operation  or  construction  of  law.  *^  ^^  ^  " 


C.  'SI,  i  1205. 


An  agreement  of  the  trustee  of  a 
resulting  trust,  to  hold  ai  such. 
though  not  in  writing,  will  not  de- 


prive such  trust  of  the  character  im- 
posed upon  it  by  law:  Cotton  v.  Wood, 
25-43. 


Sec.  1935.     A  married  woman  may  convey  or  encumber  any  Married 
real  estate  or  interest  therein  belonging  to  her,  and  may  control  women  may 
the  same,  or  contract  with  reference  thereto,  to  the  same  extent  other  peraons. 
and  in  the  same  manner  as  other  persons.  c'l>i'\%xyi, 

35 


Digitized  by 


Google 


546 


EEAL   PEOPERTT. 


[Title  XIII. 


[The  following:  decisions  were  made 
under  Rev.,  §  2215,  which  is  not  as 
broad  as  this  section.] 

A  married  woman  may  encumber 
or  convey  real  property  owned  in  her 
own  separate  right :  Sanborn  v. 
Casndy,  21-77. 

ITie  mortjjage  of  a  married  woman 
upon  her  separate  property,  to  secure 
her  husband's  debt,  it  executed  for  a 
valuable  consideration,  would  be 
binding :    Greene  v.  Scranage  19-461. 

A  conveyance  by  a  wife  to  her  hus- 
band will  be  sustained  if  untainted 
by  fraud  and  fairly  obtained ;  so  ?ield^ 
in  case  of  relinquishment  ot  dower 
upon  covenant  to  separate:  Robeii- 
8on    V,    Robertson,    25-350 ;    but  a 


contingent  right  of  dower  cannot, 
during  coverture  (aside  from  any 
question  as  to  the  effect  of  an  agree- 
ment to  separate)  become  the  subject 
of  valid  grants  and  conveyances  be- 
tween husband  and  wife  :  McKee  c. 
Reynolus,  26-578.  . 

The  power  of  a  married  woman  to 
acquire  by  purchase,  and  contract 
with  reference  to  real  pi-operty,  dis- 
cussed and  previous  cases  cited: 
Sliields  V.  Keys,  24-29S. 

For  the  history  of  previous  legisla- 
tion as  to  the  power  of  a  married 
woman  to  convey,  and  the  method  of 
executing  instruments  in  such  case^-, 
see  Simmav.  Hervey,  19-273. 


Sec.  1936.  Every  conveyance  made  by  a  husband  and  wife 
whenraadeby  shall  be  deemed  sufficient  to  pass  any  and  all  right  of  either  in 
wife:  conveys  the  property  conveyed,  unless  the  contrary  appears  on  the  face  of 
J[^|^^-      the  conveyance. 

Where  the  title  is  in  the  wife  and  I  will  not  limit  the  estate  conveyed  by 
she  joins  her  husband  in  a  warranty  |  her  to  her  dower  interest:    Grapen- 
deed  conveying  ir,   the  addition  of  I  geiher  r.  Fejervary,  9-163. 
a  clause  leasing  her  right  of  dower  |  . 

Sec.  1937.     In  cases  where  either  the  husband  or  wife  joins  in 

Covenants:       a  conveyance  of  real  property  owned  by  the  other,  the  husband 

'  or  wife  so  joininj^  shall  not  be  bound  by  the  covenants  of  such 

conveyance,  unless  it  is  expressly  so  stated  on  the  face  thereof. 

As  to  the  wife,  this  is  the  rule  gen-  I  Childs  p.  McChesney,  20-431,  436. 
erally  recognized,  aside  from  statute:  | 

Sec.  1938.  In  the  absence  of  stipulations  to  the  contrary,  the 
mortgagor  of  real  property  retains  the  legal  title  and  right  of 
possession  thereto. 


Mortgagor  re- 
tains posses- 
sion. 
R.  i  2217. 
C.  %h  i  1210. 


estate  in  the  land,  but  simply  a  spe- 
cific lien  or  charge  thereon,  to  secure 
his  debt:  Newman  v.  De Larimer, 
19-244;  McHenry  v.  Cooper,  27-137, 
144. 

A  mortgagee  is,  at  common  law, 
entitled  to  the  benefit  of  covenants 
running  with  the  land,  and  that 
right  is  not  affected  by  this  section: 
Decin  v,  Hendershott,  32-192. 


Tenancy  in 
common, 
k.  jJ  2214. 
C.  '61,  g  1206. 


Vendor's  lien. 


The  interest  of  the  mortgagor  in 
lands  morigasred,  is  an  estate  of  in- 
heritance: White  V,  Rittenmyer,  SO- 
268. 

The  mortgaged  property  in  the 
mortgagor's  hands  possesses  all  the 
incidents  of  real  estate.  It  may  be 
sold,  will  descend  to  heirs,  and  is  sub- 
ject to  dower:  Barrett  v,  Blackmar, 
47-^65. 

The  mortgagee  does  not  have  an 

Sec.  1939.  Conveyances  to  two  or  more  in  their  own  right, 
create  a  tenancy  in  common  unless  a  contrary  intent  is  ex- 
pressed. 

When  an  estate  is  held  by  two  or  I  tenancy  is  in  common,  and  this  rule 
more  in  their  own  risrht,  nothing  be-  applies  in  case  of  husband  and  wife: 
ing  expressed    to    the  contrary,  the  |  Hoffman  r.  Stigers,  28-302. 

Sec.  1940.  No  vendor's  lien  for  unpaid  purchase  money  shall 
be  recognized  or  enforced  in  any  court  of  law  or  equity  after  a 
conveyance  by  the  vendee,  unless  such  lien  is  reserved  by  con- 
veyance, mortgage,  or  other  instrument  duly  acknowledged  and 
recorded,  or  unless  such  conveyance  by  the  vendee,  is  made  after 
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suit  brought  by  the  vendor,  his  executor,  or  assigns  to  enforce 
such  lien.  But  nothing  herein  shall  be  construed  to  deprive 
a  vendor  of  any  remedy  now  existing  against  conveyances  pro- 
cured through  the  fraua  or  collusion  of  the  vendees  therein,  or 
persons  purchasing  of  such  vendees  with  notice  of  such  fraud. 


Whether  a  vendor's  lien,  not  pre- 
perved  by  title  bond  or  other  instru- 
ment, exists  in  this  state,  qucei'e: 
Pai-tet'v,  City  of  Dubuque,  20-440. 
But  if  it  exists  it  is  a  mere  equity, 
which  cannot  affect  the  rijfhts  of 
third  persons  attaching  in  ignorance 
of  sucn  lien:  Allen  v.  L<mngj*M.- 
499. 

But  as  between  vendor  and  vendee, 
<he  existence  of  the  lien  is  recog- 
nized: Johnson  v.  McGrew^  42-555; 
and  this  section  is  unconstitutional  as 
applied  to  such  liens  existing  before 
its  passage:  Jordan  v.  Winter,  45- 
65. 

The  lien  passes  to  the  assignee  of 
notes  given  for  the  purchase  money 
as  an  incident  thereof:  Blair  v. 
Marsh,  8-144. 

The  section  applied:  Eotchv.  Bus- 
set,,  52-694. 

In  iproposing  this  section  the  code 
commissioners  say:  **The  so-called 
vendor's  lien  owes  its  existence  to 
peculiarities  of  the  English  law  of 
real  estate  which  have  never  been 
adopted  by  us;  and  it  not  only  lacks 
any  reason  for  its  perpetuation,  but  is 
directly  at  variance  with  the  whole 


spirit  and  interest  of  our  system  of 
land  records.  On  these  grounds  it 
has  been  refused  recognition  by  some 
American  courts,  even  without  legis- 
lative interposition,  and  although  it 
has  been  sustained  in  Iowa  ever  since 
the  important  case  of  Pier  son  v, 
David,  1  Iowa  2*n  yet  the  objections 
to  it  have  been  strongly  8ta,ted  in  the 
recent  case  of  Porter  p.  City  of  Du- 
buque, 20  Iowa  440  Most  ot  the  Iowa 
cas«!  usually  cited  to  sustain  it,  are 
not  authorities  for  the  vendor's  lien 
in  the  proper  sense  of  the  words,  out 
only  for  the  right  which  a  vendor  has 
to  enforce  payment  after  he  has  de- 
livered possession,  but  before  con- 
veyance. With  this  latter  right  we 
of  course  do  not  propose  to  interfere. 
'Ihe  amendment  suggested  only  cuts 
off  the  secret  lien,  after  an  absolute 
conveyance,  enforced  in  equity.  The 
language  of  the  court  in  Porter  c. 
City  of  Dubuque  certainly  throws 
enough  doubt  over  the  doctrine  to  call 
for  the  interposition  of  the  legislature 
to  Fett  e  the  question  one  way  or  the 
other,  and  we  think  there  Ciinnot  be 
much  hesitation  in  which  way  this 
should  be:"  Code  Com'rs*  Rep.,  p.  62. 


CHAPTEE  6. 


THB  CONVEYANCE   OF    REAL   PKOPERTY. 


Section  1941.     No  instrument  affecting  real  estate,  is  of  any  instniment 
validity  against  subsequent  purchasers  for  a  valuable  considera-  *^'^^ijf ^  ^*^' 
tion,  without  notice,  unless  recorded  in  the  office  of  the   recorder  R.  ?  2220. 
of  the  county  in  which  the  land  lies  as  hereinafter  provided.  ^*  ^^'  ^  ^""* 


Who  are  subsequent  purchas- 
ers: A  mortgagee  is  a  purchaser 
within  the  meamng  of  this  section: 
Porter  v.  Green,  4r-bl\;  Seevers  v. 
Delashmutt,  11-174;  Barney  v.  Mc- 
Carty,  15-510^  Heuntt  v.  Rankin,  41- 
35;  Patton  v.  Eberhart,  52-67. 

A  purchaser  by  quitclaim  deed  is 
protected  against  prior  unrecorded 
conveyances :  Pettingill  v.  Derin,  35 
-344,  354.  But  contra,  see  Smith  v. 
Dunton,  42-48;  and  held,  that  a  pur- 
chaser by  quitclaim  from  the  holder 


of  a  tax  title  which  is  void  for  fraud 
etc.,  is  no"  protected:  Watson  v. 
Phelps,  40-482;  Besore  v.  Dosh,  43- 
211;  Springer  V  Bartle,  46-6aS.  (The 
apparent  inconsistency  in  the  cases 
as  to  quitclaims  is  reconciled  in  the 
case  last  cited.) 

The  holder  of  a  judgment  lien,  or 
an  attaching  creditor,  is  not  a  pur- 
chaser, and  his  claim  is  subject  to 
prior  equities  and  unrecorded  instru- 
ments: Norton  v.  Williams,  9-528; 
Bell  V.  Ecans,  10-333;  Seevers  v.  De- 
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lashmuit,  11-174;  Welton  r.  Tizz4xrd, 
15-495;  Hays  v,  Thode,  18-51;  Sa- 
verif  V.  Brotcnxng^  18-246;  Chapman 
V.  Coats,  26-288. 

A  third  person  purchasing  at  a 
sale  under  a  ludj^ment,  is  protected 
as  fully  as  if  he  had  purchased  and 
taken  a  deed  from  the  judgrment 
debtor:  Evans  v.McGlasson^  18-150: 
and  the  same  is  true»  in  the  absence 
of  controlling:  equities,  as  to  a  judg- 
ment creditor  who  becomes  the  pur- 
chaser at  a  sale  under  his  judgment: 
Ihid,;  Hallowav  t\  Plainer,  20-121; 
Butter  field  V.  iValsh.  21-91;  Wallace 
V.  Bartle,  21-346;  Walker  r.  Ehton, 
21-529;  Goicer  v.  Doheney,  33--iG. 

But  this  rule  by  which  a  purchtt-ser 
at  judicial  sale  is  protected,  applies 
only  in  case  of  a  sale  of  the  legal 
title.  When  the  sale  is  of  an  equity, 
the  purchaser  takes  only  such  equity, 
if  any,  as  the  defendant  may  actual-y 
have:  Wallace  v.  Bartle^  21-846; 
Churchill  v.  Morse,  23-229. 

The  purchaser  at  judicial  sale  is 
bound  to  take  notice  of  instruments 
recorded  up  to  date  of  sale,  although 
they  may  have  been  executed  prior  to 
the  levy:  Chapman  v.  Coats,  26- 
288;  Thomas  v.  Kennedy,  24-397. 

A  purchaser  from  the  heir  is  pro- 
tected against  a  prior  unrecorded 
deed  of  the  ancestor :  McClure  v. 
Tallman,  30-515.  But  the  heir  him- 
self is  not  protected  :  Morgan  v. 
Corhin,  21-117. 

The  puchasers  intended  to  be  pro- 
tected are  those  claiming  under  the 
same  chain  of  title,  and  not  those 
claiming  under  an  independent  title  : 
Rankm  v.  Miller,  43-11. 

**  Without  notice  :"  A  person 
having  actual  knowledge  of  an  unre- 
coitled  instrument,  is  bound  thereby 
as  fully  as  if  the  same  were  properly 
recorded  :  Dussanme  v.  Burnett,  5- 
95,  104  ;  Wilson  V.  Holcomb,  13-110  ; 
Coe  V.  Winters,  15-481,  and  see 
notes  to  following  section ;  and  the  fact 
that  he  places  his  own  instrument  on 
record  before  the  earlier  one  is  re- 
corded gives  him  no  priority  :  Bell 
V,  Thomas,  2-'384. 

A  purchaser  is  charged  with  notice 
of  anything  appearing  in  any  part 
of  the  deeds  or  instruments  which 
prove  and  constitute  the  title,  which 
IS  of  such  nature  tliat  if  brought  di- 
rectly to  his  knowledge  it  would 
amount  to  actual  notice:  The  State 
V  Shaw,  28-67;  Clark  v.  Stout.  32- 
213. 

A  purchaser  will  be  affected  by 
such  notice  as  would  be  sufficient  to 
put  a  reasonable  man  upon  inquiry: 


English  v.  Waples,  13-57.  Vague 
rumors  and  suspicions,  or  general 
assertions  made  by  strangers  to  the 
title,  upon  hearsay,  will  not  be  suf- 
ficient. The  notice  must  be  such  as 
to  bind  the  conscience  of  the  party 
and  put  him  upon  such  inquiry  as 
would  lead  to  the  knowledge  of  the 
rights  with  which  he  is  to  iS  affected. 
But  if  he  know  of  such  rights,  or 
fraudulently  abstain,  from  knowing 
them,  he  is  not  a  bona  fide  purchaser: 
Wilson  V  Miller,  16-111,  and  see 
Allen  V.  McCalla,  25-464,  481. 

Effect  OP  recording:  Recording 
is  not  essential  to  the  validity  of  the 
instrument,  as  to  parties  and  those 
having  notice,  nor  to  its  competency 
as  evidence:  Clark  v.  Connor,  2S-- 
311,  and  see  notes  as  to  notice,  supra, 
and  as  to  acknoicledgment  under  fol- 
lowing section. 

The  fact  that  a  purchaser  is  charged 
with  record  notice  of  one  lien,  does 
not  affect  him  as  to  others  not  re- 
corded. Though  not  a  bona  fide  pur- 
chaser as  to  the  one,  he  may  be  as  to 
the  others:  Koons  v.  Grooves,  20- 
373. 

A  fraudulent  deed  acquires  no  va- 
lidity by  recording,  and  does  not  bind 
a  subsRquent  purchaser  who  has  not 
actual  notice:  Gardner  v.  Cole,  21- 
205. 

A  grantor  who  becomes  liable  on 
covenants  running  with  the  land,  is 
charged  with  notice  of  subsequent 
conveyances  or  incumbrances  of  rec- 
od,  and  cannot,  by  settlement  with 
his  immediate  giantee,  cut  off  the 
claims  of  subsequent  parties:  Devin 
V.  Hendershott,  32-192. 

Assignment  op  note  and  mort- 
gage: The  assignment  of  a  note  se- 
secured  by  mortgage,  carries  the 
mortgage  with  it  ^  an  incident: 
Crow  V.  Vance,  4-434;  Pope  v.  Ja- 
cobus, 10-262;  Sangster  v.  Love,  11- 
580;  and  the  assignor,  the  assignee 
and  the  mortgagor,  will  be  charged 
with  notice  of  such  transfer;  but  as 
to  third  parties  without  notice,  it  is 
of  no  validity  unless  an  assignment 
of  the  mortgage  is  acknowledged  and 
recorded:  Bank,  etc.^  of  Indiana  v. 
Anders.n,  14-544. 

llie  assignee  of  a  note  secured  by 
mortgage  can  enforce  such  mortgage 
irrespective  of  any  equities  between 
his  assignor  and  third  parties:  Cros- 
by V.  Tanner,  40-136;  Vandercook 
V.  Baker,  48-199. 

In  general:  The  provisions  of 
the  state  registration  law  have  no 
application  to  conflicting  entries  of 
public  lands.    The   recording  of  a 
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cejtificate  of  purchase  from  the  U.  The  fact  that  the  g^rantor  in  a  deed 

S.  or  of  a  transfer  thereof  is  unneces-  delivers  it    to  the   recorder  for  re- 

sary.     The  regulations    established  cord,  may  be  a  circumstance,  with 

by  confess  will  govern,   until   the  othei*s,  tending  to  show  fraud,  but 

title  has  passed  from  the  government  does  not.  of  itself,  as  matter  of  law, 

by  patent:    Heirs,  etc.,  r.    Argen-  make  the  deed  fraudulent  or  void: 

hnght,  '26-49^,  Davi '  v.  Rickahiuqh,  Ward  v.  Wehman,  27-279. 
32-540;  Harmon  v,  Clayton,  51-36. 

Sec.  1942.     It  shall  not  be  deemed  lawfully  recorded,  unless  it  r^?^. 
has  been  previously  acknowledged  or  proved  in  the  manner  herein  c.  5i,g  1212. 
prescribed. 

While  the  acknowledgment  is 
necessary  for  the  admission  of  the 
instrument  to  record,  it  is  not  essen- 
tial to  its'  validity  as  between  the 
parties  or  as  to  persons  having  noUce 
in  fact :  Gould  v.  Woodw  ird,  4  Gr., 
Si  ;  Miller  r.  Chittenden,  2-315,  360; 
Blain  v.  Stewart,  2-378;  Dussaume  i\ 
Burnett,  5-C5,  104;  Brinton  v.  Seev- 
ers,  12-^389  ;  Haynes  v.  Seachrest, 
i;^55 ;  Carleton  v.  Byington,  1  - 
482;  Simnis  v.  Herrey,  19-273,  2S7; 
Lake  r.  Gray,  30-415. 

As  to  what  is  sufficient  to  constitute 


notice  in  fact,  see  notes  to  preceding 
section. 

If  an  instrument  is  defective  in 
the  acknowledgment,  the  recordings 
thereof  does  not  impart  constructive 
notice:  Hlllard  v.  Cramer,  36-22; 
and  the  fact  that  the  recorder,  in  re- 
cording an  Hcknowledgment  which  is 
defective  by  reason  of  the  omission 
of  an  essential  word,  inserts  such 
word  so  that  the  record  appears  per- 
fect, will  not  cure  the  defect :  New- 
man V.  Samuels,  17-528. 


Sec.  1943.     The  recorder  must  keep  an  entry  book  or  index,  the  Recorder  to 
pages  of  which  are  so  divided  as  to  show  in  parallel  columns:  '        ~"  ~ 


keep  index  of 
records. 
R.  I  2222. 
C.  'ol,  J  1213. 


1.  The  grantors; 

2.  The  grantees; 

3.  The  time  when  the  instrument  was  filed; 

4.  The  date  of  the  instrument; 

5.  The  nature  of  the  instrument; 

6.  The  book  and  page    where   the   record   thereof   may    be 
found; 

7.  The  description  of  the  land  conveyed. 
See  notes  to  next  section. 

Sec.  1944.     The  recorder  must  endorse  upon  every  instrument  To  make  en- 
properly  filed  in  his  office  for  record,  the  time  when  it  was  so  filed,  mentandffin- 
and  shall  forthwith  make  the  entries  provided  for  in  the  preceding  S^^^^oq 
section,  except  that  of  the  book  and  page  wh.re  the  record  of  the  c. '61,11214. 
instrument  may  be  found,  and,  from  that  time,  such   entries  shall 
furnish  constructive  notice  to  all  persons  of  the  rights  of  the  grantee 
conferred  by  such  instrument. 

Indexing  and  kecokdino;  what 
E88KNTIAL:  It  is  not  essential  to  the 
validity  of  the  indexing,  that  a  par- 
ticular description  of  the  property 
should  be  entered  in  the  column  for 
that  purpose.  An  entry  such  as  "see 
record"  or  **part  of  lot"  etc.,  will  be 
sufficient :  Calvin  v.  Bowman,  10- 
529;  Bostwick  v.  Bowers,  12-456; 
White  V.  Hampton,  1  "5-259;  Hodgson 
r.  LoveV,  25-97.  But  where  a  mort- 
gage covered  two  pieces  of  property 
and  in  the  column  of  the  index  for 
discription  only  one  of  them  was 
entered,  held,  that  the  record  was  not 
constructive  notice  as  to  the  piece  not 


described:  Noyes  v.  Horr,  13-570. 

So  held,  also,  where  the  index  gave 
an  entirely  erroneous  description  of 
of  the  premises,  and  a  wrong  book 
and  page  of  the  record:  Breed  v, 
Conley,  14-269. 

Where  an  instrument  contained 
an  entirely  mistaken  description,  and 
the  index  contained  the  same  de- 
scription, held,  that  a  purchaser 
might  rely  upon  the  index  and  was 
not  chargeable  with  notice,  although 
tliere  were  recitals  in  the  instrument 
it  elf  which  might  have  put  him  on 
inquiry:  Scoles  v.  Wilsey,  11-261. 

The  essentials  of  a  valid  entry  in 
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the  index  consiclered,  and  under  the 
facts  of  a  particular  case,  held  that  a 
mistake  in  the  ind  x  as  to  the  page  of 
the  record  was  not  sufficient  to  render 
the  recording  invalid  as  notice:  Bar- 
ney  v.  Little,  15-527.  . 

An  entire  failure  to  index  will  ren- 
der the  record  invalid :  Barney  v.  Mc- 
Cariy,  15-^510;  Gwynn  t?.  Turner,  18 

The  recording  of  a  mortgage  in 
which  the  name  of  the  mortgagee  is 
left  blank,  does  not  constitute  notice: 
Disque  v,  Wright,  49-588. 

In  case  of  a  conveyance  of  the 
homestead  in  which  the  wife  joins,  it 
is  not  necessary  that  the  index  show 
the  name  of  the  wife  as  well  as  that 
of  the  husband:  Uodgson  v.  Lovell^ 
25-97. 

Where  the  legal  title  was  in  W.  T. 
B.,  the  wife,  and  both  husband  and 
wife  joined  in  a  mortgage,  which  was 
indexed  under  the  name  of  W.  H.  B., 
the  husband,  as  grantor,  heldy  that 
the  index  was  suthci^^nt  to  put  a 
searcher  of  title  upon  inquiry,  and. 
therefore  would  impart  notice:  Jones 
V.  Berkshire,  15-248. 

A  conveyance  signed  J.  A.  S.,  was 
indexed  and  entitled  in  the  caption  of 
the  record  as  made  by  A.  J.  S.,  and 
it  appeared  that  the  property  was 
conveyed  to  the  party  as  A .  J.  S.,  and 
she  was  in  the  habit  of  signing  her 
name  in  either  way;  held,  that  the 
record  constituted  notice:     Huston  v. 


Seeley,  27-1^3. 

A  mortgage  exe(nited  by  "  Fur- 
man  "  was  indexed  in  the  name  of 
Freeman  ;  held^  that  the  record  did 
not  constitute  notice,  and  that  a  pur- 
chaser need  not  look  beyond  the  in- 
dex:   Hotce  V.  Thayer,  49-154. 

The  instrument  must  not  only  bo 
filed,  but  properly  recorded.  If  in- 
correctly transcribed,  the  record  will 
not  constitute  notice:  Miller  v.  Brad- 
ford, 12-14. 

The  record  notice  op  what  : 
The  rights  conferred  by  an  instru- 
ment of  wrhich  a  subsequent  purchaser 
has  constructive  notice  oply,  are  to 
be  determined  by  the  instrument  it- 
self as  recorded  and  indexed,  and  not 
by  facts  aliunde  or  other  instruments 
not  recorded:  Miller  v.  ffflre,  81-524; 
Disque  r.  Wriglt,  49-538.  But  a 
person  having  constructive  notice  of 
an  instrument  is  affected  with  a'l 
that  it  contains,  and  if  thereby 
put  upon  inquiry  he  is  bound  to  take 
notice  of  all  that  he  might  have 
learned  by  pursuing  the  path  indicat- 
ed :     Thomas  v.  Kennedy,  24-H97. 

Impeachino  record  :  The  re- 
cord may  be  impeached  by  oi-al  tes- 
timony, but  will  be  held  false  and 
fmudulent  only  upon  clear  and  satis- 
factory evidence:  Vandercook  v. 
Baker,  48-199. 

Evidence  :  The  instrument  prop- 
erly acknowledged,  receivable  m 
evidence,  see  §  3659. 


Arranged  al- 
phabetically. 
R.  ?  2224. 
C.  '51.  g  1215. 

Must  be  re- 
corded. 
R.  9.  2225. 
C.  ':i,  g  1216. 


Deeds  of  town 
lots  recorded 
ill  sei>arate 
tjooks. 
R.  g  2241. 


Sec.  1945.  The  entries  in  such  entry  book  shall  show  the 
names  of  the  respective  grantors  and  grantees  arranged  in  alpha- 
betical order. 

Sec.  1946.  Every  such  instrument  shall  be  recorded,  as  soon 
as  practicable,  in  a  suitable  book  to  be  kept  by  the  recorder  for 
that  purpose;  after  which  he  shall  complete  the  entries  aforesaid, 
so  as  to  show  the  book  and  page  where  the  record  is  to  be 
found. 

Sec.  1947.  The  recorder  shall  record  all  deeds,  mortgafff^s,  and 
other  instruments  aifecting  town  lots  in  cities  or  villages,  the  plats 
whereof  are  recorded,  in  separate  books  from  those  in  which  other 
conveyances  of  real  estate  are  recorded. 


RECORDING   LAND-GRANT  TITLES. 
[Eighteenth  General  Assembly,  Chapter  186.] 
Sec.  1.     Each  and  every  railroad  company  which  owns  or  clainis 
Railroad  com-  *o  ^wn  lands  in  the  state  of  Iowa  granted  by  the  government  of 
mniea  claim-    the  United  States  or  the  state  of  Iowa,  to  aid  in  the  construction 
to  pia^e  titfron  of  its  railroad,  where  it  has  not  already  done  so,  shall  place  on  file 
and  cause  the  same  to  be  recorded  within  three  months  after  the 
taking  efiFect  of  this  act,  in  each  county  wherein  the  land[s]  so  grant- 
ed are  situated,  evidence  of  its  title  or  claim  of  title,  whether  the  same 


record. 
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shall  consist  of  patents  from  the  United  States,  or  certificates  from 
the  secretary  of  the  interior  or  governor  of  the  state  of  Iowa,  or 
the  proper  land  office  of  the  United  States  or  stiite  of  Iowa.  Where 
no  patent  was  issued,  reference  shall  be  made  in  said  certificate  to 
the  act  or  acts  of  congress,  and  the  acts  of  the  legislature  of  the 
state  of  Iowa  granting  such  lands,  giving  the  date  of  said  acts,  and 
date  of  their  approval,  under  which  claim  of  title  is  made;  provided^ 
that  where  the  certiHcate  of  the  secretary  of  the  interior  or  the  ciudiii?iauds 
patents,  as  the  case  may  be,  contain  land^  situated  in  more  than  situated  in 
one  county,  that  the  register  of  the  stale  land  office  shall,  upon  the  S)uut>\*"  *^°^ 
application  of  any  railroad  company  or  grantee,  prepare  and  fur- 
nish to  be  recorded,  as  aforesaid,  a  list  of  all  the  lands  situated  in 
any  one  county,  so  granted,  patented  or  certified,  and  when  so  re 
corded  said  records,  or  a  duly  authenticated  copy  thereof  may  be 
introduced  in  any  court  as  evidence  as  piovided  in  section  three 
thousand  seven  hundred  and  two  of  the  code. 

Sec.  2.  Such  evidence  of  title  shall  be  filed  with  the  recorder  Diitv  of  re- 
of  deeds  of  the  county  in  which  the  lands  are  situated,  and  it  co"^®*"- 
shall  be  the  duty  of  the  recorder  to  record  the  same  and  shall 
place  an  abstract  thereof  upon  the  index  of  deeds  so  as  to 
show  the  evidence  of  title,  and  the  evidence  thereof  shall  be  con- 
structive notice  to  all  persons  provided  in  other  cases  of  entries 
upon  said  index,  and  the  recorder  shall  receive  same  fees  as  for 
recording  other  instruments.  | 

TRANSFER  AND  INDEX  BOOKS. 


Sec.  1948.     The  county  auditor  shall  keep  in  his  office,  books  county  auditor 
for  the  transfer  of  real  estate,  which  shall  consist  of  a  transfer  book,  \i  }^^^V'u  n 

.     ,        ,        ,  111/.!  '  11  u.  A.  en.  Gl, 

index  book,  and  book  of  plats.  1 1. 

Sec.  1949.     Said  transfer  book  shall  be  ruled  and  headed  sub-  Form  of. 
stantially  alter  the  following  form;  and  entries  thereupon  shall  be  ^""^'2- 
in  numercial  order,  beginning  with  section  one. 


SECTION    NO ,  TOWNS 

HIP 

.,    RANGE 

O 

1          • 

=5  *: 

Description. 

THE  INDEX  BOOK  THUS. 


NAMES  OP  GRANTEES. 


PAGES  OP  TRANSFER  BOOK. 
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Book  of  plats : 

how  ruled  aud 

kept. 

i<ame.  i  3. 

12  G.  A.  ch.  160. 

1^'. 


Entries  by 
auditor  iu  in- 
dex and  trans- 
fer book. 
11  G.  A.  ch.  61, 
i4. 


Endorse  deed, 
bame.  g  6. 


Cannot  be  filed 
for  record  until 
endorsed. 
12  G.  A.  ch.  160, 

^3. 

Auditor  cor- 
rect. 
11  G.  A.  ch.  61, 

g8. 


Sec.  1950.  The  auditor  shall  so  keep  the  book  of  plats  as  to 
show  the  number  of  lot  and  block,  or  township  and  rango,  divide<i 
into  sections  and  sub-divisions  as  occasion  may  require,  and  shall 
dcsijrnate  thereon  each  piece  of  land  or  town  lot^  and  mark  in 
pencil  the  name  of  the  owner  thereon  in  a  legible  manner.  Said 
p:ats  shall  bo  lettered  or  numbered  so  that  they  may  be  con- 
veniently referred  to  by  the  memoranda  of  the  transfer  book, 
and  shall  be  drawn  on  a  scale  of  not  less  than  four  inches  to  the 
mile. 

Sec  1951.  Whenever  a  deed  of  unconditional  conveyance  of 
real  estate  is  presented,  the  auditor  shall  enter  in  tLo  index 
book,  in  alphabetical  order,  the  name  of  the  grantee,  and  opposite 
thereto  the  number  of  the  page  of  the  transfer  book  on  which 
such  transfer  is  made;  and  upon  the  transfer  book  he  shall  enter 
in  the  proper  columns,  the  name  of  the  grantee,  the  name  of  the 
grantor,  date  of  instrument,  the  character  of  the  instrument,  the 
description  of  the  property,  and  the  number  or  letter  of  the  plat 
on  which  the  same  is  marked. 

Sec.  1952.  After  the  auditor  has  made  the  entries  contem- 
plated in  the  preceding  section,  ho  shall  endorse  upon  the  deed 

the  following  words:  "  Entered  for  taxation  this day  of 

A.  D ,"  with  the  proper  date  inserted  and  sign 

his  name  thereto. 

Sec.  1953.  The  recorder  shall  not  file  for  record  any  deed  of 
real  property,  until  the  proper  entries  have  been  made  upon 
the  transfer  books  in  the  auditor's  office  and  endorsed  upon  the 
deed. 

Sec.  1954.  The  auditor  shall  correct  the  transfer  books  from 
time  to  time,  as  he  shall  find  them  incorrect. 

ACKNOWLEDGMENT  OF   DEEDS. 


Manner  of  In 
the  state. 
R.U/201,  223B. 
C.  '51,  ISL 


Sec  1955.  Any  deed,  conveyance,  or  other  instrument  in 
writing,  by  which  real  estate  in  this  state  shall  be  conveyed  or 
encumbered,  if  acknowledged  within  this  state,  must  be  so  before 
some  court  having  a  seal,  or  some  judge  or  clerk  thereof,  or  some 
justice  of  the  peace  or  notary  public. 

An  acknowledgment  before  a  dep- 
uty clerk  acting  in  the  name  of  his 
principal  is  good:   Abrams  v.  Ervin^ 

An  acknowledgment  certified  to 
\y  an  officer  interested  therein  (as  a 
member  of  the  firm  of  grantees)  is 
void  and  the  record  of  such  instru- 


ment will  not  irapait  notice:  Wilson 
V.  Traer,  2U-231. 

As  to  who  may  take  acknowledg- 
ments, see  also  §  277. 

The  certificate  of  acknowledgment 
is  strong,  though  not  conclusive 
evidence  of  the  execution  of  the  in- 
strument:   See  notes  to  §  1958. 


Sec  1956.  When  made  or  acknowledged  out  of  this  «tate  but 
When  out  of  within  the  United  States,  it  shall  be  acknowledged  before  some 
R J  2245.^  court  of  record  or  officer  holtling  the  seal  thereof,  or  before  some 
commissioner  appointed  by  the  governor  of  this  state  to  take  the 
acknowledgment  of  deeds,  or  before  some  notary  public  or  jus- 
tice of  the  peace;  and,  when  made  by  a  justice  of  the  peace,  a  cer- 
tificate under  the  official  seal  of  the  proper  authority  of  the  offi- 
cial character  of  said  justice,  and  of  his  authority  to  take  sui  h  ac- 
knowledgments and  of  the  genuiness  of  his  signature,  shall  ac- 
company said  certificate  of  acknowledgment. 
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When  no  seal  of  the  officer  or  cer- 
tificate as  to  his  official  character  is 
attached  to  the  certificate  of  acknowl- 


edgment, as  here  contemplated,  it 
is  not  valid:  Jones  v,  Berkshire^ 
15-248. 


Sbc.  1957.  When  made  or  acknowledged  without  the  United  when  out  of 
States,  it  may  be  acknowledged  before  any  embassador,  minister,  \^%  'a.'v\\.  mk 
secretary  of  legation,  consul,  charge  d'affaires,  consular  agent,  or  w  G.  a.  ch.  32. 
any  other  officer  of  the  United  States  in  a  foreign  country  who  is 
authorized  to  issue  certificates  under  the  seal  of  the  United  States. 
Stiid  instruments  may  also  be  acknowledged  or  proven  before  any 
officer  of  a  foreign  country  who  is  authorized  by  the  laws  thereof 
to  certify  to  the  acknowledgments  of  written  documents;  but  the 
certificate  of  acknowledgment  by  a  foreign  officer  must  be  authen- 
iicat<?d  by  one  of  the  above  named  officers  of  the  United  States, 
whose  official  written  statement  that  full  faith  and  credit  is  due  to 
the  certificate  of  such  foreign  officer,  shall  be  deemed  sufficient 
evidence  of  the  qualification  of  said  officer  to  take  acknowlf^dg- 
ments  and  to  certify  thereto,  and  of  the  genuineness  of  his  signa- 
ture or  seal  if  he  have  any.  All  instruments  in  writing  a. ready 
executed  in  accordanca  with  the  provisions  of  this  section,  are 
hereby  declared  effectual  and  valid  m  law.  and  to  be  evidence  in 
any  court  of  this  state. 

Sec.  1958.  The  court  or  officer  taking  the  acknowledgment,  Certificate  nf 
must  endorse  upon  the  deed -or  other  instrument,  a  certificate  set-  ®<^'^"*^^^^'^<^«* 
ting  forth  the  following  particulars: 

1.  The  title  of  the  court  or  person  before  whom  the  acknowl- 
edgment was  taken ; 

2.  That  the  person  making  the  acknowledgment  was  personally 
known  to  at  least  one  of  the  judges  of  the  court,  or  to  the  officer 
tiiking  the  acknowledgment,  to  be  the  identical  person  whose 
name  is  affixed  to  the  deed  as  grantor,  or  that  such  identity  was 
proved  by  at  least  one  credible  witness,  naming  him; 

3.  That  such  person  acknowledged  the  instrument  to  be  his 
voluntary  act  and  deed. 


racDt. 
K.  'i  '2221. 
C.  '51,  i  VA  , 


The  certificate  is  not  to  the  genu- 
ineness of  the  sifirnature,  but  to  the 
fact  that  the  party  acknowledged  the 
i;  s'.rnniJ'nt,  and  the  acknowleilgraent 
is  sutHrient  althougrh  the  sigrnature 
may  have  been  written  by  another 
for  the  grantee:  Morris  v.  Sargent^ 

The  cerrificate  is  prima  facie  evi- 
dence of  the  fact  of  acknowledgment, 
but  is  not  concliisive,  and  may  be 
overcome  by  other  evidence,  the  bur- 
den being  upon  the  party  seeking  to 
lebut  the  ett'ect  of  the  certificate: 
Ibid;  Van  Or  man  v.  McGirgor,  23- 
800 ;  Borland  r.  Walrath,  38-i;)0. 

llie  otticial  title  of  a  notary  public 

is.  **  A  B,  a  notary  public  for 

coimty,"  etc.,  and.  a  fiiilure  to  set 
forth  the  name  of  the  county  renders 
the  certi  icate  void.  The  fact  that 
the  name  of  the  county  appears  from 
the  impression  of  the  seal  will  not 
remedy  the  defect:  Willard  v.  Cra' 
mer,  3G-22. 


The  essentials  of  a  certificate  of 
acknowledgment  considered  gener- 
ally: Bellv.  E.ans.  \0-:m. 

The  omission  of  even  an  essential 
word,  where  it  is  apparently  a  mere 
clerical  eiTor,  will  not  invalidate  the 
certificate  :  Sharfenhurg  v.  Bishop. 
35-60. 

The  exact  language  of  the  statute 
need  not  be  followed  by  the  oflBcer  in 
his  certificate,  but  words  of  the  same 
import  are  sufficient :  Wickersham  v. 
Reeves.  1-413;  Tiffany  v.  Glover.HGr, 
387;  Carender  v.  Heirs  of  Smithy  5- 
157.  Therefore,  held,  that  the  words 
**  well  known''  were  sutficient  in  place 
of  ^'personally  known,  "and  the  words 
'*  the  within  nam  ?d,"  etc.,  sufficiently 
referred  to  the  parties  as  being  *'tho 
identical  persons  whose  names  are 
affixed,"  etc. :    Bell  v.  Scans,  10-353. 

A  certificate  which  does  not  state 
that  the  party  acknowledging  the  in- 
strument Wiis  ''personally  known*' 
to  the  ofiBcer   "to  be  the  identical 
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person,"  etc  ,  or  use  words  of  similar 
import,  is  fatally  defective:  Rey- 
nolds V.  Kingsbury t  ib-2'68 ;  Brinton 
V.  Seeiers,  12-389. 

The  omission  of  the  word  person- 
aVv  V^fore  *' known''  renders  the 
certificate  defective:  Gould  v.  H^ood- 
ward,  4  Gr.  82;  but  such  omission  is 
not  fatal  where  the  other  words  used 
necessarily  imply  personal  knowledge 
in  the  official:  Todd  v.  Jones,  22- 
146:  Rosenthal  v.  Griffin,  23-268. 

The  word  "voluntary"  is  of  the 
essence  of  the  acknowledgrment, 
and  in  the  absence  of  that  or  an 
equivalent  word,  the  certificate  will 
be  invalid:  Wickersham  v.  Reeves, 
1-413;  Netrman  v.  SamuelSy  17-52S; 
but  the  fact  that  the  party  acknowl- 


edged the  instrument  to  be  his  vol- 
untary act  and  deed  may  be  shown 
by  the  tenor  and  form  of  the  certifi- 
cate, as  well  as  by  the  use  of  the  very 
words  of  the  statute:  Dickerson  v. 
Davis,  12-363. 

Under  act  of  1840,  prescribing  the 
facts  to  which  the  officer  must  certify 
in  an  acknowledgment  of  release 
of  dower  by  a  married  woman,  held 
that  when  the  certificate  did  not  re- 
cite all  the  essential  facte,  it  was  not 
corai)etent  to  pi*ove  such  facts  by  ex- 
trinsic evidence:  O'Ferrall  v,  Sim- 
plot,  4-381. 

The  instrument,  when  properly 
acknowledged,  admissible  in  evi- 
dence, see  §  3659. 


Certificate : 
what  must 
state. 
]{.  ^  2230. 
C.  'ol,  §  1222. 


Sec.  1959.  Proof  of  the  due  execution  and  delivery  of  the  deed 
Proof  of  execu-  or  other  instrument  may  bo  made  before  the  court,  or  officer  au- 
liveiy"  tiow  thorized  to  take  acknowledgments,  by  one  competent  person  other 
R*g'2228  ^^^^^  ^^®  vendee  or  other  person  to  whom  the  instrument  is  exe- 

c' ^51,  gg  1220-1.  cuted  in  the  following  cases: 

1.  If  the  grantor  die  before  making  the  acknowledgment; 

2.  Or,  if  his  attendance  cannot  be  procured; 

3.  Or,  if  having  appeared,  he  refuses  to  acknowledge  the  in- 
strument. 

[The  words  *'  may  be  "  before  '*  made  "  in  the  second  line,  as  in  the  orig- 
inal, are  omitted  in  the  printed  code.] 

Sec.  1960.  The  certificate  endorsed  by  them  upon  the  deeds 
thus  proved  must  state: 

1.  The  title  of  the  court  or  officer  taking  the.  proof; 

2.  That  it  was  satisfactorily  proved  that  the  grantor  was  dead, 
or  that  for  some  other  reason  nis  attendance  could  not  be  pro 
cured  in  order  to  make  the  acknowledgment,  or  that  having  ap- 
peared he  refused  to  acknowledge  the  deed  or  other  instrument; 

3.  The  names  of  the  witnesses  by  whom  proof  was  made,  and 
that  it  was  proved  by  them  that  the  instrument  was  executed  and 
delivered  by  the  person  whose  name  is  thereunto  subscribed  as  a 
party. 

Sec.  1961.  The  certificate  of  proof  or  acknowledgment  as 
aforesaid,  may  be  given  under  seal  or  otherwise,  according  to  the 
mode  by  which  the  courts  or  officers  granting  the  same,  usually 
authenticate  their  solemn  and  formal  acts. 

Sec.  1962.  The  execution  of  any  deed,  mortgage,  or  other 
instrument  in  writing,  executed  by  any  attorney  in  fact,  may  be 
acknowledged  by  the  attorney  executing  the  same. 

Sec.  1963.  The  court  or  person  taking  the  acknowledgment, 
must  endorse  upon  such  instrument  a  certificate  setting  forth  the 
following  particulars: 

1.  The  title  of  the  court  or  person  before  whom  the  acknowl- 
edgment was  taken; 

2.  That  the  person  making  the  acknowledgment  was  person- 
ally known  to  at  least  one  of  the  judges  of  the  court,  or  to  the 
officer  taking  the  acknowledgment,  to  be  the  identical  person 


Pame. 
R.  ?  2231. 
C.  '51.  'i  1223. 


Acknowledg- 
ment by  attor- 
ney in  fact 
K.  ^  2251. 

Certificate  ot 
R.  2  2252. 
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whose  name  is  subBcribed  to  the  instrument  as  attorney  for  the 
grantor  or  grantors  therein  named,  or  that  such  identity  was 
proved  to  him  by  at  least  one  credible  witness  to  him  personally 
known  and  therein  named; 

3.  That  such  person  acknowledged  said  instrument  to  be  the 
act  and  deed  of  the  grantor  or  grantors  therein  named  by  him  as 
his  or  their  attorney  thereunto  appointed,  voluntarily  done  and 
executed. 

Sec.  1964.      Any  officer,  who  knowingly  misstates  a  material  Penalty  for 
fact  in  either  of  the  certificates  above   contemplated,  shall  be  certifionte. 
liable  for  all  damages  caused  thereby,  and  may  be  indicted  and  c.'4?fi22i 
fined  any  sum  not  exceeding  the  value  of  the  property  conveyed 
or  otherwise  affected  by  the  instrument  on  which  such  certificate 
is  endorsed. 


The  officer  is  only  liable  for  such 
damages  as  are  caused  by  his  wroug- 


ful  act  and  necessarily  connected  with 
it:    Wyllis  v.  Haun,  47-bl4. 


Skc.  1965.      Any  court    or  officer    having  power    to  take  the  Subpoenas, 
proof  above  contemplated,  may  issue  the   necessary  subpoenas,  c. '1^^1225 
and   compel    tho   attendance   of    witnesses   residing   within   the 
county  by  attachment  if  necessary. 


CONVEYANCES   LEGAIJZED. 

Sec.  J  960.     All  deeds   and   conveyances  of  lands   lying  and  when  nckuow- 
being  within  this  state  heretofore  executed,  and  which  said  deeds  c^nlnnce  with 
have  been  acknowledged  or  proved  according  to  and  in  compli-  JJj®  ^*^,^^4 
ance  with  the  laws  and  usages  of  the  state,  territory,  or  country,  13  g.  A.  ch.  ico, 
in   which   said  deeds  or   conveyances   were   acknowledged   and  14 *q.  a  ch.  no, 
proved,  are    hereby  declared   effectual  and  valid  in  law  to  alHi- 
intents  and  purposes  as  though  the  same  acknowledgments  had 
been  taken  or  proof  of  execution  made  within  tliis  state  and  in 
pursuance    to  the   acts   and    laws    thereof;    and   such   deeds   so 
acknowledged  or  proved  as  aforesaid,  may  be  admitted   to  be 
recorded  in  the  respective  counties  in  which  such  lands  may  be, 
anything  in  the  acts  and  laws  of  this  state  to  the  contrary  thereof 
notwithstanding;  and  all  deeds  and  conveyances  of  lands  situated 
within  this  state,  which  have  been  acknowledged  or  proved  in  any    . 
other  state,  territory,  or  country,  according  to  and  in  compliance 
with  the  laws  and  usages  of  such  state,  territory,  or  country,  and 
which  deeds  or  conveyances  have  been  recorded  within  this  state, 
be  and  the  same  are  hereby  confirmed  and  declared  effectual  and 
valid  in  law  to  all  intents  and  purposes  as  though  the  said  deeds 
or   conveyances,  so  acknowledged  or  proved  and  recorded,  had, 
prior  to  being  recorded,  been  acknowledged  or  proved  within  this 
state. 


Kwgahury;  15-238,  Jones  v.  Berk- 
shire,  15-248. 


Similar  sections  in  Rev.  held  only 
to  apply  to  instruments  acknowledged 
before  they  took  effect :    Reynolds  v. 

Sec.     1967.     That  the  acknowledgments  of  all   deeds,  mort- When  recorded 
gages,  or  other  instruments  in  writing,  taken  and  certified  previous  AprU.^is^!^ 
to  the  thirtieth  day  of  April,  A.  D.   1872,  and  which  have  been  Same'chs.,2  2. 
duly  recorded  in  the  proper  counties  in  this  state,  be  and  the  same 
are  hereby  declared  to  be  legal  and  valid  in  all  courts  of  law  and 
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equity  in  this  state  or  elsewhere,  anything  in  the  laws  of  the  ter- 
ritory or  state  of  Iowa  in  regard  to  acknowledgments  to  the  con- 
trary notwithstanding. 


A  curative  act  of  this  kind  is  not 
unconstitutional  as  interfering  with 
vested  ri^fhts.  but  it  can  only  affect 
rights  of  third  persons  accruing  after 
its  passage  ana  not  those  prior  tliere- 
to:  hrintonv.Seevera,  l2-tte9;  New- 


man V.  Samuels^  17-528. 

The  phrase  **duly  recorded"  does 
not  mean  '*  legally  recorded"  but 
"actually  recorded:"  Brintonv.  See- 
vers,  supra. 


Sec.  1968.    All  deeds,  mortgages,  or  other  instruments  in  writ- 

\vhcnnoseal    ing,  for  the  conveyance  of  lands  which  have  heretofore  been  made 

urtnite.*^ *^^'     a"^  executed,  and  the  officer  taking  the  acknowledgment  has  not 

13  G.  A.  ch.  IGO,  affixed   his   seal   to  the   acknowledgment,  such  acknowledgment 

shall,  nevertheless,  be  good  and  valid  in  law  and  equity,  anything 

in  any  law  heretofore  passed  to  the  contrary  notwithstanding. 

[Seventeenth  General  Assembly.'  Chapter  164.] 
Skc.  1.     All  acknowledgments  of  deeds  heretofore  taken  and 
Acknowicdg.     certified  by  any  deputy  clerk  of  court,  county  auditor  or  doj)uty 
tlty  eicr^sfau^  county  auditor  within  this  state,  be  and  the  same  are  hereby  de- 

ditors  and  dep-  clared  to  be  leffal  and  valid  in  law  and  equity, 
uty  auditors.  °  ^       J 

[18th  G.  A.,  ch.  103,  is  similar  to  the  foregoing.    Being  merely  a  legaliz- 
ing act,  and  not  general  in  form,  it  is  omitted.] 

POWER   OF  ATTORNEY. 

Sec.  1969.  All  instruments  containing  a  power  to  convey,  or 
Revocation  of  in  any  manner  to  effect  real  estate,  shall  be  held  to  be  instru- 
torneyrLow  mcnts  affecting  real  estate;  and  no  such  instrument,  when  certified 
jjtt^f.  and  recorded  as  above  prescribed,  can  be  revoked  as  to  third 

('.  'M.'g  1226.      parties  by  any  act  of  the  parties  by  whom  it  was  executed,  until 
9  G.  A.  cb.  123.  ^jjg  instrument  containing  such  revocation  is  acknowledged  and 
filed  for  record  in  the  same  office  in  which  the  instrument  contain- 
ing such  power  is  recorded. 

FORMS   OP   CONVEYANCES. 

Sec.  1970.  The  following  or  other  equivalent  forms,  varied  to 
What  suffl-  suit  circumstances,  are  sufficient  for  the  purposes  therein  contem- 
l,'7.V.,o.       ■  plated: 


r..  -ol.  1 1232. 


FOR  A   QUIT  CLAIM    DEED. 

For  the  consideration  of dollars  I  hereby 

quit  claim  to  A.  B.  all  my  interest  in  the  following  tracts  of  land 
(describing  it). 

FOR   A   DEED   IN   FEE-SIMPLE   WITHOUT  WARRANTY. 

For  the  consideration  of  dollars  I  hereby 

convey  to  A.  B.  the  following  tract  of  land  (describing  it). 

FOR   A   DEED    IN    FEE   'WITH    WARRANTY. 

The  same  as  the  last  preceding  form,  adding  the  words  "  and  I 
warrant  the  title  agains.tall  persons  whomsoever,"  (or  other  words 
of  warranty  as  the  party  may  desire.) 
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FOR   A    MORTGAGE. 


The  same  as  deed  of  conveyance*,  adding  the  following  :  "To 
be  void  upon  conditions  that  1  pay,"  etc. 


The  general  covenant  of  warranty 
specified  in  the  form  tor  a  warranty 
deed  includes  and  implies  the  usual 
covenants  in  a  deed  of  conveyance  in 
fee  simple  including"  one  asjainst  in- 
cumbrances; Funic  V.  Cresswell,  5-62; 
and  under  tliis  covenant  the  grantee 


has  all  the  rights  he  would  have  bad 
iftbf*  conveyance  had  contained  ex- 
pr  88  covenants  of  seizin,  freedom 
Irom  incumbrance,  rierht  to  convey 
aiid  the  like:  Van  Wagner  v.  Van 
Nostrand,  1^-422. 


RECORDS  TRANSCRIBED. 

Sec.  1971.     The  board  of  supervisors  of  any  county,  whenever  supenisors 
they  shall  deem  it  necessary  and  expedient,  may  have  transcribed,  2Jjj>^|>avc  snmo 
indexed,  and  arranged,  any  deed,  probate,  mortgai^c,  court,  or  i-»  ti.  a.  cii.  co. 
county  record  or  government  survey  belonging  to  said  county,  and 
have  made  a  comi)lete  index  thereof  as  contemplated  by  section 
nineteen  hundred  and  forty-three  of  this  chapter;  and  may  have 
correctly   transcribed  or  copied  any  index  of  deeds,  mortgages, 
or  other  records,  and  may  have  the  said  transcripts  or  copies  com- 
pared and   certified  by  the  officer  to  whose  office   the  original 
record  belongs,  but  the  provisions  of  this  section  shall  not  apply  to 
any  county   which  has  been   specially   authorized    to  have   such 
transcribing  done. 

[As  amended  by  18th  G.  A.,  ch.  142.] 

Sec.  1972.  Whenever  any  new  county  shall  have  been  formed  Bynew.coun- 
from  other  original  and  organized  counties,  or  shall  have  been  of|*225« 
attached  to  another  county  lor  judicial  or  other  purposes,  and  shall 
afterwards  be  fully  organized  and  detached,  and  when  any  records 
of  the  kind  mentioned  in  the  preceding  section  are  in  the  original 
county  or  counties  which  properly  belong  to  such  new  county,  the 
board  of  supervisors  of  such  new  or  attached  county  shall  have 
authority  to  have  transcribed,  indexed,  and  arranged,  such  records, 
or  any  of  them,  for  tht*  use  of  such  new  county. 

Sec.  1973.  The  board  of  supervisors  may  employ  any  su  table  compensation 
person  to  perform  the  labor  contemplated  in  the  two  precedincr  ^^i  ^oco 
sections;  the  amount  of  compensation  thorefor  to  be  previously 
fixed  by  them,  not  exceeding  six  cents  for  each  one  hundred  words 
of  the  records  proper,  and  twelve  and  one-half  cents  for  each  one 
hundred  words  of  indexing;  such  compensation  to  be  paid  out  of 
the  treasury  of  the  county  for  which  the  records  are  transcribed 
and  to  be  audited  as  other  claims. 

Sec.  1974.     When  any  such  records  as  are  contemplated  in  sec-  officer  to  crm- 
tion   nineteen   hundred  and  seventy-two  are  so  transcribed  the  P«r«  ^^^  ^'*"^^^* 
officer  to  whose  office  the  original  records  belong,  shall  compare  Kg 226L 
the  copy  so  transcribed  with  the  original;  and,  upon  the  same  being 
found  to  be  correctly  transerib^^d,  shall  make  a  written  certificate 
in  each  volume  or  book  of  such  transcribed  records,  certifying  that 
Buch  transcribed  records  have  been  compared  with  the  original  by 
him,  and  are  true  and  correct  copies  of  the  original  records. 
[As  amended  by  18th  G.  A.,  ch.  142.] 
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Force  and  ef- 
fect of. 
R.  2  22G2. 
14  6.  A.  eh.  60. 


Sec.  1975.  Such  transcribed  records  so  certified,  shall  have  the 
same  force  and  effect  in  all  respects  as  the  original  records,  and 
be  admissible  as  evidence  in  all  cases,  and  of  equal  validity  with 
the  original  records. 

Duly  certified  copies  of  records  etc.  |  receivable  in  evidence,  see  §  3702. 


CHAPTEE  7. 


OP   OCCUPYING   CLAIMANTS. 


Proceefllngs 
R.  a  2-r>l. 
C.  '51,  §  1233. 


Section  1976.  Where  an  occupant  of  land  has  color  of  title 
thereto,  and  in  good  faith  has  made  any  valuable  improvements 
thereon,  and  is  after  war  Is  in  a^proper  action  found  not  to  be  the 
rightful  owner  thereof,  no  execution  shall  issue  to  put  the  plaintiff 
in  possession  of  the  property  after  the  filing  of  the  petition  herein- 
after mentioned,  until  the  provisions  of  this  chapter  have  been 
complied  with. 


That  a  party  may  be  an  **  occupant 
of  laud"  as  here  contemplated,  it  is 
not  necessary  that  he  be  in  personal 
possession.  A  possession  by  tenant 
will  suffice:  Parsons  r.  Moses,  16-440; 
but  a  party  otU  of  possession  cannot 
maintain  the  action.  The  rijrht  is 
lost  by  yielding:  the  occupancy:  Web- 
ster V.  Stewart,  6-401;  Claussen  v. 
Bayhurn,  14-186 

To  entitle  a  claimant  to  the  benefit 
of  these  provisions  the  possession 
under  and  during:  which  the  improve- 
ments were  made  must  have  been  ad- 
verse to  the  holder  of  the  paramount 
title:  Keas  v.  Bums,  2;^235. 

Constructive  notice  of  an  adverse 
claim,  especially  such  as  is  imparted 
by  a  lis  pendens  or  record  does  not 
exclude  good  faith  in  the  claimant: 
Read  t?.  Hotve,  49-65. 

Claims  for  improvements  cannot  be 
pleaded  by  way  of  counter  claim,  bu* 
only  after  the  question  of  title  has 
been  settled:  Walton  v.  Gray^  29- 
440. 

The  claim  for  improvements  is 
assignable  and  the  occupant  may 
recover  for  improvements  made  by 
those  under  whom  he  claims :  Craton 
V.  Wright^  16-lcJ^3;  Parsons  v,  Moses, 
16-440. 

The  occup3ring  chiimant  is  not  en- 
titled to  compensation  for  improve- 
ments made  after  judgment  against 
him  in  the  main  action,  and  after  his 
proceedings  under  the  •  occupying 
claimant  law  are  commenced:  Cra- 
ton V.  Wright,  16-133. 


A  claimant  having  color  of  title  by 
five  years  occupancy  (§  198  i)  at  tlie 
time  judgment  is  recovered  agaii.st 
him,  may  recover  for  his  improve- 
ments, although  they  w.^re  made 
before  the  expinition  of  the  period  of 
possession  necessary  to  constitute 
such  color  of  title:  Litchfield  r. 
Johnson,^  Dillon,  (U.  S.  C.  C.)  551, 

As  against  the  claim  for  improve- 
ments, the  owner  may  set  off  rents 
and  profits  of  the  land  accruing  prior 
to  the  six  years  to  which  his  recov- 
ery in  the  action  for  the  possession 
of  the  property  is  limited  by  ^  3261, 
and  also  rents  and  profits  subsequent 
to  the  judgment  in  such  action,  and 
pending  the  action  by  the  occupying 
claimant  for  improvements:  Parsons 
V.  Moses  y  16r440. 

The  occupant  is  not  to  be  charged 
with  the  rent  of  improvements  made 
by  him.  but  with  the  rent  of  the 
land,  estimated,  however,  not  upon 
its  rental  value  as  he  took  it.  but  up- 
on what  the  land  has  been  worth  to 
him,  as  brought  into  cultivation  and 
made  suitable  for  raising  crops  by 
his  labor:  Dungan  v.  Von  PuhL  &- 
263;  Wolcottv.  Townsend.  AS\AbQ. 

As  to  setting  off  injury  by  cutting 
timber,  etc.,  see  §  19S5. 

The  proceeding  by  the  occupying 
claimant  is  ancillary  to  the  main 
suit  and  cannot  be  removed  to  the 
federal  court  as  separate  from  such 
main  action:  Chapman  r.  Barger, 
4  Dillon  (U.  S.  C.  C),  557. 
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Sec.  1977.     Such  petition  must  set  forth  the  ground  on  which  petition, 
the  defendant  seeks  relief,  stating  with  other  things,  as  accurately  c." '51, 212^1. 
as  practicable,  the  value  of  the  improvements  upon  the  lands,  as 
well  as  the  value  of  the  lands  aside  from  the  improvements. 

Sec.  1978.     All  issues  joined  thereon  must  be  tried  as  in  ordi-  issues. 
nary  actions,  and  if  the  value  of  the  land  or  the  improvements  is  a 'liff^iisa. 
in  controversy,  such  value  must  be  ascertained  on  the  trial. 


The  court  in  this  proceedingf  haa 
no  authority  to  render  a  pei-sonal 
judgment  a.ijainst  the  owner  of  the 


land  for  the  value  of  the  improve- 
ments: Ditngan  v.  Von  Puhl,  0-268; 
Wolcott  V.  fownsend,  49-456. 


Sec.  1979.     The  plaintiff  in  the  main  action  may  thereupon  pay  Plaintiff  may 
the  appraised  value  of  the  improvements,  and  take  the  property.  r.®J^2267. 


sion  is  a  tenant  at  will:    Reilly  v.  ^''^^*l  123C. 
Ringland,  39-106. 


During  the  time  when  the  owner 
has  the  election  to  pay  for  the  im- 
provements, the  claimant  in  posses- 

Sec.  1980.     Should  he  fail  to  do  this  after  a  reasonable  time,  to  ?.*^?-.  ,03- 
be  fixed  by  the  court,  the  defendant  may  take  the  property  upon 
paying  the  value  of  the  land  aside  from  the  improvements. 

Skc.  1981.     If  this  be  not  done  within  a  reasonable  time,  to  be  Tenants  in 
fixed  by  the  court,  the  parties  will  be  held  to  be  tenants  in  com-  ^™m"2SS. 
mon  of  all  the  land,  including  the  improvements,  each  holding 
an  interest  proportionate  to  the  value  of  his  property  as  ascer- 
tained by  the  appraisement  above  contemplated. 

The  act  of  1858  (Rev.  §§  2274,  2275)  I  not  paid  within  three  years,  a  general 
which  authorized  a  money  judgment  |  execution  mif(ht  issue,  heldy  uncon- 
asrainst  the  owner  of  the  land  tor  the  I  slitufcional:  Childs  v.  Shower ^  18-261. 
value  of  improvements,  on  which,  if  | 

Sec.  1982.     The  purchaser  in  good  faith  at  any  judicial  or  tax  color  of  title. 
sale   made  by   the   proper  pei-son   or   officer,   has   color   of  title  S* 41^1231) 
within  the  meaning  of  this  chapter,  whether  such  person  or  officer    *     '     -^  * 
had  sufficient  authority  to  sell  or  not,  unless  such  want  of  author- 
ity was  known  to  such  person  at  the  time  of  the  sale.     And  the 
rights  of  such  purchaser  shall  pass  to  his  assignees  or  represen- 
tatives. 


The  grantee  is  an  **  assij^ee '' 
within  the  meaninjf  of  this  section : 
Childs  V.  SJiower,  18-26  . 

When  the  tax  deed  relied  on  to 
show  color  of  title,  shows  a  sale  in 
gross  of  distinct  tracts,  evidence  ali- 


unde may  be  received  to  show  that 
the  several  tracts  were  not  sold  for  a 
gross  sum:    J  hid, 

A  tax  deed  void  on  its  face  is  suffi- 
cient to  give  color  of  title:  Colvin  v. 
McCune,  39-502. 


Sec.  198.3.  Any  person  has  also  such  color  of  title,  who  has  Same, 
occupied  a  tract  of  land  by  himself,  or  by  those  under  whom  he  c',hi!T'i2iO. 
claims,  for  the  term  of  five  years,  or  who  has  thus  occupied  the 
land  for  a  less  term  than  five  vears,  if  he,  or  those  under  whom  he 
claims  have,  at  any  time  durmg  such  occupancy,  with  the  knowl- 
edge and  consent,  express  or  implied,  of  the  real  owner,  made 
any  valuable  improvements  thereon,  or  if  he,  or  those  under 
whom  ho  claims  nave,  at  any  time  during  such  occupancy,  paid 
the  ordinary  county  taxes  thereon  for  any  one  year,  and  two  years 
thereafter  have  elapsed  without  a  re-payment  or  proffer  of  re-pay- 
ment of  the  same  by  the  owner  of  the  land,  and  such  occupancy 
is  continued  up  to  the  time  at  which  the  suit  is  brought  by  which 
the  recovery  of  the  land  is  obtained  as  above  contemplated;  but 
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such  color  of  title  if  made  in  accord- 
ance with  the  terms  of  the  lease' 
Wiltaev.  Hurley,  11-473. 

The  vendee  ot  real  estate  holdini? 
under  a  bond  for  a  deed  cannot  taKe 
advantajre  of  these  provisions  to  re- 
cover from  the  vendor  the  value  of 
improvements  made  while  so  holding: 
Jones  c.  Graves^  21-474. 


Bnmc. 

13  <jJ.  A,  ch.  88. 


nothing  in  this  chapter  shall  be  construed  to  give  tenants  color  of 
title  against  their  landlords. 

0  cupancy  in  the  claimant's  own 
right  for  a  term  of  five  years  gives 
the  color  of  title  required  by  §  1976. 
feuch  possession  need  not  be  ijasod  on 
any  kmd  of  rijrht  or  title  to  the  land : 
Lunquest  v.  Ten  Ei/ck.  40-21:1 

A  lessee  of  premises  from  one  hold- 
ing a  life  estite  does  not  have  color 
of  title  as  against  the  reversioner,  nor 
will  the  payment  of  taxes  give  him 

Sec.  1984.  When  any  person  shall  have  settled  upon  any 
lands  within  this  state,  and  shall  have  occupied  the  same  lor  three 
years  under  or  by  virtue  of  any  law  of  said  state,  or  any  contract 
with  its  proper  officers  for  the  purchase  of  said  land,  or  under  any 
law  of,  or  by  virtue  of  any  purchase  from  the  United  States,  and 
shall  have  made  valuable  improvements  thereon,  and  shall  have 
been,  or  shall  hereafter  be,  found  not  to  be  the  true  owner  thereof, 
or  not  to  have  acquired  a  right  to  purchase  the  same  from  the 
state  or  the  United  states,  such  person  shall  be  deemed  an  occu- 
pying claimant  within  the  menning  of  this  chapter. 

Sec.  1985.  In  the  cases  above  provided  for,  if  the  occupying 
claimant  has  committed  any  injury  to  the  land  by  cutting  timber 
or  otherwise,  the  plaintiff  may  set  the  same  off  against  any  claim 
for  improvements  made  by  such  claimant. 

As  to  setting  off  rents  and  profits,  |  see  notes  to  §  1976. 

Sec.  198G.  The  plaintiff  is  entitled  to  an  execution  to  put 
R^?^"?!*^^'  himself  in  possession  of  his  property  in  accordance  with  the  pro- 
c'dFj  ii>43.       visions  of  this  chapter,  but  not  otherwise. 

Sec.  1987.  Any  person  having  improvements  on  any  land 
Removal  of  im-  heretofore  granted  to  the  state  in  aid  of  any  work  of  internal  ira- 
u  G.  A.  ch.  85.  provement,  including  what  is  known  as  the  Des  Moines  river  lands, 
whose  title  to  such  land  is  questioned  by  another,  shall  be  entitled 
to  remove  such  improvements  owned  by  him  without  injury  other- 
wise to  the  land,  at  any  time  before  he  is  evicted  therefrom,  or  he 
may  claim  and  have  the  benefit  of  this  chapter  by  proceeding  as 
herein  directed. 


Waste  by 
claimnnt 
R.  I  2270. 
C.  ^bl,  ?  1241. 


CHAPTER  8. 


THE  HOMESTEAD. 


Section  1988.    Where  there  is  no  special  declaration  of  the 
Exempt  statute  to  the  contrary,  the  homestead  of  every  family,  whether 

c*lMi24ft.      owned  by  the  husband  or  wife,  is  exempt  from  judicial  sale. 

Property  acquired  and  occupied  by  I  homestead:    Parsons  v,  Livingston^ 
a   wiaower  without   children,  as  a  |  11-104. 

home  for  himself  and  mother,  whom        Purchase,  payments  and  pNOssession 
he  supports,  held  to  be  exempt  as  a  |  under  bond  for  a  deed,  constitute  su.- 
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ficient  ownership  to  make  tbe  prop- 
erty the  hoiTi'^stead  of  such  par- 
chaser:  Stinson  v.  Richardson j  44- 
873,  375. 

A  tenant  in  common  may  have  a 
homestead  right  in  hia  interest  in  the 
undivided  premises:  Thorn  v.  Thorn, 
14-49;  and  even  when  he  has  only 
an  equitable  title  thereto:  Hewitt 
V.  Rankin.  4]-^ib,  44. 

There  may  l)e  a  homestead  right  in 
a  leasehold  interes«t  in  real  estate  so 
as  to  render  the  assignment  of  the 
lease,  by  the  husband  alone,  invalid: 
Pelan  c.  DeBevard,  13-53. 

The  exemption  of  tae  homestead  is 
based  upon  its  actual  occup<incy  as 
such,  and  is  not  dependent  upon  the 
marking  ont  and  platting  provirled 
for  in  55  1998:  Yost  v.  Devaidt,  t^-60. 
Such  marking  and  platting  alone  do 
not  give  property  the  character  of  a 
homenteau  ;  use  by  the  family  as  a 
home  is  esseniial:  Cole  v.  Gill,  14- 
527. 

As  to  what  occupancy  is  sufficient 
to  constitute  the  homestead,  also  as 
to  abandonment,  etc.,  see  §  1994. 

A  judgment  under  which  a  home- 
stead is  not  liable  to  sale,  does  not 
attach  as  a  lien  thereon,  and  a  con- 
vejrance  of  ^uch  homestead  to  a 
third  per-on  passes  title  fi*ee  from 
such  judgment :  Lamb  v.  Shat/s, •14- 
567;  Cuwmittgs  r.  Long,  16-41  But 
when,  by  abandonment,  the  home- 
stead loses  its  character,  the  liens  of 
prior  judgments  attach  in  the  same 

Seo.  1989.     A   widow   or  widower,  though  without   children,  Head  of  family 
shall  be  deemed  a  family  while   continuing  to  occupy  the  house  R.g'^a 
used  as  such  at  the  time  of  the  death  of  the  husband  or  wife.  c.  6i,gi246. 


manner  as  the  lien  of  a  judgment 
attaches  to  property  subsequently  ac- 
quired by  the  judgment  debtor: 
Lamb  v.  Shat/s,  supra. 

The  homestead  right  is  subordinate 
to  the  right  of  the  vendor  for  unpaid 

Purchase  money:  Christ*/  v.  Dyer, 
4-438;  Cole  v.  Gill,  14-527;  Bur  nap 
V.  Cook,  16-149. 

The  homestead  right,  if  relied  on 
as  against  a  mortgage,  must  be 
pleaded  in  the  foreclosure  proceeding, 
and  cannot  alt  rwards  be  set  up 
against  a  purchaser  nt  a  sale  under 
the  judgment  recovered  therein: 
Hai/nes  v.  Meek,'  14-320. 

Where  a  defendant  failed  to  set  up 
his  homestead  ri'-rnt  in  an  action  to 
charge  his  property  with  a  lien,  held, 
t!ia^  he  could  not.  after  judgment, 
maintain  an  action  to  prevent  the 
enforcement  of  such  lien  on  the 
ground  that  he  was  ignorant  of  his 
rights;  and  that  his  minor  children 
had  no  interest  which  could  be  inter- 
posed in  that  manner:  Collins  v. 
Chntlaml,  48-241. 

The  homestt^ad  law  in  force  at  the 
time  a  contract  is  made,  enters  into 
and  becomes  a  part  of  it,  and  a  sub- 
sequent repeal  cf  the  law  will  not 
inij  air  the  rights  of  parties  thereun- 
dtr:    Bridgrnan  v.  JVilcut,  4  Gr.  563. 

The  homestead  exemption  is  a  part 
of  the  remedy,  and  is  not  to  be  regu- 
lated by  the  law  of  the  place  of  con- 
tracting:   Helfenstein  v.  Care,  3-287. 


Granting  a  divorce  to  the  wife  and 
giving  her  the  custody  of  the  chil- 
dren, held  not  to  render  the  home- 


stead in  the  hands  of  the  husband 
liable  to  sale  on  execution :  Woods 
V.  Dads,  34-264. 


Sec.  1990.    A 


or  encumbrance  by  the 


owner  is  of  g""^'^'*^  ^'^ 


conveyance 
no  validity  unless  the  husband  and  wife,  if  the  owner  is  married,  c. '5^1247 
concur  in  and  sign  the  same  joint  instrument. 


If  husband  and  wife  do  not  jpin.  the 
conveyance  is  void,  and  the  record 
thereof  imparts  no  notice:  Higley  v, 
Millard,  4V-586. 

An  agreement  to  convey,  made  by 
the  husband  or  wite  abne.  is  abso- 
lutely void,  and  a  specific  performance 
thereof  cannot  be  enforced :  Yost  v. 
Devault,  9-60.  Nor  can  damages  for 
the  breach  of  such  contract  be  recov- 
ered from  the  party  executing  it: 
Barnett  v.  Mendenhall  42-296;  and 
see   Clark  v.  Evarts,  46-248. 

The  verbal  assent  of  the  wife  to  the 
assignment  of  the  title  bond  under 

80 


which  the  homestead  is  held  will  not 
be  binding:  Stinson  v.  Richardson, 
44-373;  and  the  assignment  by  the 
husband  alone  of  the  lease  by  which 
the  homestead  is  held  will  be  invalid: 
See  note  to  §  19-'8. 

Where  there  is  an  attempt  to  exe- 
cute a  j)roper  instrument,  which, 
however,  is  void  by  reason  of  defects 
in  form,  the  parties  may  bind  them- 
selves by  a  ratification  of  such  instru- 
ment, either  expressed,  or  presumed 
from  their  acts:  Spafford  v,  Warren. 
47-47. 

A  purchase-money  mortgage  given 
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Liable  for 

taxes. 
R.  3  2280. 
C.  '51,  g  1248. 
9  G.  A.  ch.  173, 


For  debts  con- 
tracted pre- 
vious to  pui^ 
chase. 
R.  <>  2281. 
C.  "51,  g  1249. 


at  the  time  of  the  acquisition  of  the 
homestead,  to  the  vendor,  is  vahd 
though  executed  alone  by  the  party 
taking  the  legal  title:  ChHsiu  v. 
Dyer,  14-438. 

The  renewal  by  the  husband  of  a 
debt,  by  an  admission  or  new  promise 
sufficient,  under  §  2.»39.  to  take  the 
case  out  of  the  statute  of  limitations, 
will  also  keep  in  force  a  mortgage 
given  on  the  homestead  to  secure  the 
same,  although  such  renewal  is  with- 
out the  wife's  consent:  Mahon  v. 
Coolei/.  86-479. 

A  conveyance  by  the  husband, 
owner  ot  the  title,  of  a  right  of  way 
for  a  railroad  across  the  homestead, 
in  which  the  wife  does  not  join,  is 
not  nec^^si^arily  invalid :  C.dtS,  W,  R» 
Co.  V.  Swimiey,  ;d8-182. 

A  mortgage  upon  the  homestead, 
executed  by  the  husband  alone,  is  not 
binding  upon  him,  even  after  the 
death  of  the  wife;  but  if,  in  an  action 
to  foreclose,  he  fail  to  set  up  the 
homestead  right,  he  is  precluded  from 
doin^  BO  afterward,  if,  liowever,  at 
the  time  of  such  foreclosure,  he  have 
a  seconfl  wife,  who  is  not  made  a 
party,  she  is  not  thereby  debarred 
from  afterward  asserting  a  homestead 
right  in  the  property:  Larson  v. 
Reynolds,  13-579;  but  the  wite  is  not 
a  necessary  party  in  every  action 
affecting  the  homestead :  Ibid. 


The  invalidity  of  a  mortgage  on 
the  homestead  executed  by  the  hus- 
band alone,  may  be  set  up  by  a  junior 
mortgagee,  in  a  proceeding  to  foreclose 
the  senior  mortgage,  although  such 
defense  is  not  inte.  posed  by  the  own- 
ers:   Alley  r.  Bay,  9-509. 

It  is  not  necessary  that  the  convey- 
ance or  incumbrance  should  specifi- 
cally state  that  the  property  sought 
to  he  conveyed  or  incumbered  is  the 
homestead:  Bahcock  v.  Hoey,  11- 
375;  O'Brien  r.  Young,  Ib-b.  And 
where  the  wife  joined  with  the  hus- 
band in  the  execution  of  a  mortgage 
releasing  her  right  of  dower,  but 
nothing  was  said  as  to  the  homestead 
right,  held,  that  the  instrument  was 
sufficient  to  bind  the  homestead: 
Reynolds  v,  Morse,  52-155,  but  con- 
tra. Sharp  V.  Bailey,  14-387. 

The  subsequent  adoption  of  prop- 
erty as  a  homestead  will  not  affect 
conveyances  previously  made:  Yost 
V,  Devault,  3-345. 

The  wfe's  interest  in-  the  home- 
stead owned  by  her  husband,  is  pres- 
ent, fixed  and  substantial,  and  suffi- 
cient to  entitle  her  to  redeem  from 
tax  sale:    Adams  v.  Beale,  19-61. 

The  rights  of  the  wife  and  family  in 
the  homestead  cannot  be  affected  by 
the  fraudulent  acts  of  the  husband: 
Eliv.  Gridley,  27-376. 


Sec.  1991.  The  homestead  is  liable  for  taxes  accruing  thereon, 
and,  if  platted  as  hereinafter  directed,  is  liable  only  for  such  taxes 
and  subject  to  mechanic's  liens  for  work,  labor,  or  material,  done 
or  furnished  exclusively  for  the  improvement  of  the  same,  and  the 
whole  or  a  sufficient  portion  thereof  may  he  sold  to  pay  the  same. 

Sec.  1992.  The  homestead  may  be  sold  on  execution  for  debts 
contracted  prior  to  the  purchase  thereof,  but  it  shall  not  in  such 
case  be  sold  except  to  supply  the  deficiency  remaining  after 
exhausting  the  other  property  of  the  debtor  liable  to  execution. 


"Prior  to  the  purchase  thereof" 
means  prior  to  the  time  when  the 
homestead  right  attaches  by  virtue  of 
ac'.ual  occupancy  as  a  nomestead 
Debts  contracted  after  the  purchase 
of  the  property,  but  before  it  acquires 
the  homentead  chara'  ter  by  cccu- 
pancv  as  such,  may  be  enforced 
agninst  the  property.  The  purchase 
with  the  mere  intention  to  improve 
and  use  it  as  a  homestead,  does  not 
give  it  the  homestead  character: 
Bale  V.  Heaslip,  16-451;  H!/att  v. 
Spearmouy  20-510  ;  Elston  v.  Robin- 
son, 23-208. 

As  between  the  parties,  or  as 
ajrainst  persons  chargeable  with  no- 
tice of  the  character  of  the  debt,  a 
judgment  upon   a  debt  contracted 


prior  to  the  time  when  the  property 
acquired  a  homestead  character,  al- 
though not  rendered  until  after  that 
time,  becomes  alien  upon  the  home- 
stead, nnd  a  party  claiming  under 
the  homestead  right  (as  by  mortgage}, 
is  bound  to  ascertain  when  sucn 
right  becran.  and  whether  it  was 
prior  to  the  debt  on  which  the  judg- 
ment was  rendered:  Hah  v.  Heas- 
lip, supra;  and  where  it  does  not 
appear  from  the  judgment  itself  that 
the  debt  was  contracted  prior  to  the 
acquisition  of  the  homestead,  that 
fact  may  be  shown  by  evidence  ali- 
vnde  :  Delavan  v.  Pratt,  19-429; 
Phelps  V.  Finn,  45-447. 

The  liability  of  the  homestead  to 
debts  contracted  beiore  it  acquires  the 
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homestead  character,  attaches  at  the 
time  they  are  contracted,  and  not 
merely  from  the  time  judgment  is 
rendered  thereon:  Bills  v,  Mason^ 
42-829. 

Where  a  party  has  derived  a  pecu- 
niary advantage  from  a  wrong  done 
by  him,  and  it  is  competent  for  the 
pei-Fon  suing  thereon  to  waive  the 
tort  and  maintain  action  on  an  im- 
plied promise,  the  objgation  to  pay 
18  a  (fe&/ within  the  meaning  of  this 
section,  from  the  time  of  tlie  wrong  ; 
but  if  the  wrong  results  in  no  pecu- 
niary advantage  and  the  action  must 
be  in  tort,  and  sound  only  in  dama^res, 
then  the  obligation  is  not  a  debt  until 
ascertained  by  judgment:  Warner 
r.  Cammack^  37-642. 

A  homestead  is  liable  to  foreign  as 
well  as  domestic  debts  creatf'd  prior 
to  its  acquisition:  Laing  v.  Cunning' 
ham^  17-510  ;  Brainard  v.  Van  Kti- 
ran,  22-261. 

The  homestead  is  liable  for  unpaid 
purchase  money  due  thereon:  Cnris- 
iy  V.  Dyer,  14-4*^8;  Hyatt  v.  Spear- 
tnan,  2U-510. 

Where  a  debt  contracted  prior  to 
the  acquisition  of  the  homestead  has 
become  barred,  and  is  renewed  by  a 
new  note  given  subsequent  to  such 
acquisition,  the  homestead  remains 
liable:    Sloan  v.  Waugh,  18-224. 

A  judgment  creditor  whose  debt 
was  contracted  prior  to  the  acquisi- 
tion of  the  homestead,  may  redeem 
irom  an  execution  sale  thereof:  See 
§  3103  and  notes. 

Sec.  1993. 


A  party  claiming  that  the  home- 
stead is  not  liable,  because  other 
property  has  not  been  exhausted  must 
make  such  fact  appear.  Jt  is  not 
necessary  to  negative  that  fact  in  the 
first  instance  in  order  to  make  the 
sale  valid:  Hale  v.  Heaslip,  16-451; 
Stevens  v.  Myers,  11-183. 

The  fact  that  a  judgment  creditor, 
under  a  claim  prior  to  the  homestead,* 
has  delayed  until  the  other  property 
of  the  debtor  has  been  otherwise  ex- 
hausted, will  not  release  the  home- 
stead from  his  claim:  D.'negre  v, 
Haun,  14-240;  nnd  it  is  paid  by  one 
judge  (the  others  expreFsing  no  opin- 
ion) that  the  provision  as  to  exhaust- 
ing other  property  is  directory  only, 
and  a  sale  of  the  homestead  before 
other  property  is  exhausted  would 
not  be  invalid :   Ihvl, 

*' Other  property  of  the  debtor 
liable  to  execution''  includes  his  in- 
terest in  partnei-ship  property :  Lam- 
hert  V.  Powers,  3H-1^. 

Under  Rev.  §  22S1  (including  sub- 
stantially the  provisions  of  this  and 
the  foliowinjrstclions),  held,  that  the 
execution  of  a  mortgage  on  the  home- 
stead by  the  husb.ind  alone,  to  secure 
a  debt  contracted  prior  to  its  acquisi- 
tion, created  no  additional  burden  so 
far  as  the  rights  of  the  wife  were 
concerned,  but  was  not  valid  as  to 
innocent  purchasers  before  judirment 
on  the  debt,  and  the  recording  there- 
of did  not  aff<^et  them  with  notice: 
Higley  v.  Millard,  45-586. 


The   homestead  raaj  be  sold  for  debts  created  by  w^ien  contram 
written  contract,  executed  by  the  persons  having  the  power  to  rnay^bo Sid. 
convey   and    expressly  stipulating  that  the    homestead  is  liable  c''5fTi249 
therefor,  but  it  shall  not  in  such  case  be  sold  except  to  supply  the 
deficiency  remaining  after  exhausting  the  other  property  pledged 
for  the  payment  of  the  debt  in  the  same  written  contract. 


The  homestead  cannot  be  rendered 
liable  for  the  debts  of  its  owner  by 
vmere  verbal  agreement  to  charge  it 
with  the  payment  thereof  and  to 
execute  a  writing  to  that  eifect. 
which  by  mistake  is  not  done :  Rutt 
V.  Hotvelly  50-535 ;  and  a  provision 
in  a  confession  of  judgment  that  exe- 
cution may  be  issued  thereon  * 'against 
any  property  belonging  to  said  de- 
fendants, homestead  included,"  held, 
not  sufficient  to  render  the  home- 
stead liable:    Ihid. 

The  written  contract  here  specified 
need  not  be  a  mortgage  or  other  con- 
veyance; any  writing  containing  nec- 
essary stipulations  and  executed  by 
the  proper  persons  is  sufficient:  Fo- 
hy  V.  Cooper,  4*3-376. 


The  phrase  **  created  by  written 
contract  "  has  reference  to  the  man- 
ner in  which  the  creation  of  the  debt 
is  to  be  evidenced  rather  than  to  the 
time  when  th')  liability  arises.  This 
section  applies  as  well  to  debts  evi- 
denced by  written  contract  subse- 
quently to  their  creation  as  to  debts  so 
evidenced  at  the  very  time  they  are 
contracted:  Stevens  v' Myers,  11-183. 

A  subsequent  purchaser  of  a  home- 
stead pledged  by  written  contract 
for  the  payment  of  a  debt  cannot 
require  that  other  property  be  ex- 
hausted before  it  is  sold.  That  privi- 
lege pertains  alone  to  the  debtor. 
(Decided under  Rev.  §2281,  somewhat 
dift'erent  hom  this):  Barker  i\  Rol- 
lins, 30-412. 
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The  right  to  compel  a  sale,  as  here 
provided,  of  other  property  belore  the 
homestead  is  sold,  is  not  to  be  en- 
forced by  a  oross-action,  but  by  spe- 
cial direction  in  the  execution,  and 
may  be  set  up  in  the  answer  or  ob- 
tained upon  a  summary  supplemental 
showing::    Ibid. 

Under  Rev.  §  2281.  held,  where 
the  homestead  was  sold  before  other 


property  was  exhausted,  that  the  sale 
was  properly  set  aside  and  a  re-sale 
ordered:  Lay  r.  Gibbons,  14-^7; 
but  where  the  sheriff  offered  the 
properly  in  forty-acre  tracts  without 
receiving  a  bid,  and  then  sold  the 
whole,  including:  the  homestead,  h  H, 
not  irregular:  Burmeister  v.  Deicty, 
27-468;  Brumbaugh  v.  Shoemaker, 
51-148. 


Sec.  1994.     The  homestead  must  embrace  the  house  used  as  a 
Extent  of.         home  by  the  owner  thereof,  and  if  he  has  two  or  more  houses  thus 
c* 'oirri250.      used  by  him  at  different  times  and  places,  he  may  select  which 
he  will  retain  as  his  homestead. 


?arae. 
R.  a  2283. 
C.  '51,  g  1251. 


The  homestead  character  di)es  not 
attach  to  property  until  it  is  actually 
occupied  and  used  by  the  family  as  a 
home.  The  mere  intention  to  occupy, 
though  subs-equently  carried  out,  docK 
not  make  the  premises  a  home.**tead 
until  there  is  actual  residence :  Char- 
less  V.  Lamherson,  1-435;  Christy  r. 
Dyer,  14-4^ W;  Elston  r.  Robinson, 
2o-208;  Givans  r.  Dewey,  47^14. 

However,  the  premises  do  not  lose 
the  homestead  character  by  being  lett 
tor  a  merely  temporary  purpose: 
Davis  r.  K  el  ley,  14-52>»;  even  thouijh 
in  the  absence  of  the  owner  they  are 
rented  to  a  teLant:  Bobb  v.  Mc bride. 

The  length  of  time  of  the  absence 
18  not  conclusive  as  to  abandonment, 
but  it  is  an  important  fact  in  deter- 
mining the  int  ntion  to  retum,  where 
there  are  no  other  acts  or  circumstan- 
ces indicating  such  intention:  Dun- 
ion  V.  Woodbury,  24-74. 

Stronger  proof  of  abandonment  is 
required  where  the  lien  set  up  is 
claimed  to  have  attached  during 
actual  occui)ancy,  than  where  it 
arises  when  the  party  claiming  the 
premis*  s  was  not  in  actual  possession: 
Ibifl;  Dads  v.  Kelley,  supra. 

Where  the  owner  leaves  the  prem- 
ises and  acquires  a  new  home,  it  will 
be  presumed  that  he  intended  to 
abandon  the  old  homestead:  Davis 
V.  Kelley,  supra. 

An  actual  removal  from  the  home- 
stead with  no  intention  to  return,  will 
forfeit   the    homestead    right,    even 


though  no  new  homestead  be  ac- 
quired, but  where  the  removal  is  tem- 
porary and  with  intention  to  retum, 
unless  others  have  been  misled  there- 
by to  their  prejudice,  it  will  not  work 
a  forfeiture  of  the  homestead  right. 
Facts  discussed,  held  to  indicate  an 
intention  to  retum:  Fyffe  v.  Beers, 
18-4. 

An  averment  that  the  party  has 
abandoned  the  homestead  and  is  u 
non-resident^  and  a  resident  of  an- 
other state,  18  suflScient  to  make  out  a 
prima  facie  case  of  abandonment ; 
such  fact  would  not  be  conclusive  it 
there  were  an  intention  of  returning, 
but  such  intention  should  be  set  up 
in  the  answer  and  need  not  be  nega- 
tived in  the  petition :  Orman  r.  Or- 
man,  26-361. 

The  fac*8  of  a  particular  case  held 
not  to  amount  to  an  abandonment: 
Stewart  v.  Brand,  23-477. 

Where  the  second  and  third  stories 
of  a  building  in  a  city  were  used  by 
the  owner  as  a  home  and  the  cel- 
lar and  first  story  were  rented  tor 
store  purposes,  held,  that  the  portion 
rented  as  store-rooms  might  be?ola 
under  execution,  while  the  portion 
used  as  a  home  would  be  exempt : 
Rhodes  v.  MtCormick,  4-3^8;  and 
held  that  the  owners  of  the  two  por- 
tions of  the  premises  were  not 
tenants  in  common,  but  adjoining 
tenants,  i)Ossessing  separate  and 
distinct  interests:  McCormick  r. 
Bishop,  28-233. 


Sec.  1995.  It  may  contain  one  or  more  lots  or  tracts  of  land, 
with  the  buildings  thereon  and  other  appurtenances,  subject  to  the 
limitations  contained  in  the  next  section,  but  must  in  no  case  em- 
brace different  lots  and  tracts  unless  they  are  contiguous,  or  unless 
they  are  habitually  and  in  good  faith  used  as  part  of  the  same 
homestead. 

The  homestead  may  contain  tracts  ficient  for  that  purpose  to  show  that 

not  contiguous,  but  it  must  appear  the  owner  **  used,  worked,  and  occu- 

t hat  they  are  "  used  as  part  of  the  pied  them:*'  Reynolds  r.   Hull,S^ 

same  homestead. "    It  i»    not  suf-  394. 
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Sec.  1996.  If  within  a  town  plat  it  must  not  exceed  one  half 
an  acre  in  extent,  and  if  not  within  a  town  plat  it  must  not  em- 
brace in  the  aggregate  more  than  forty  acres.  But  if,  when  .thus 
limited,  in  either  case  its  value  is  less  than  five  hundred  dollars,  it 
may  be  enlarged  till  its  value  reaches  that  amount. 

be  forty  acres:  McDaniel  v.  Mace, 
47-509;  and  so  held  where  the  limits 
of  a  town  were  so  extended  as  to  in- 
clude a  homestead  previously  existing 


Same. 
R.i|2284. 
C.  '51,  2  1202. 


This  Hmitation  as  to  size  of  home- 
stead within  a  town  plat  does  not 
apply  unless  the  homesteiid  is  situat- 
( d  within  the  platted  portion  of  the 
town.  Though  within  the  limits  of  a 
town,  if  it  remain  unplatted  it  may 


and  which  was  not  platted:    Fin  ley 
V,  Dietrich,  12-516. 


Sec.  1997.  It  must  not  embrace  more  than  one  dwelling  house.  Same, 
or  any  other  buildings  except  such  as  are  properly  appurtenant  to  c.' '1^1253. 
the  homestead  as  such;  l.ut  a  shop  or  other  building  situated 
thereon,  and  really  used  and  occupied  by  the  owner  in  the  prose- 
cution of  his  own  ordinary  business,  and  not  exceeding  three 
hundred  dollars  in  value,  may  be  deemed  appurtenant  to  such 
homestead. 

The    homestead    cannot    include  I  to  tenants  and  a  source  of  revenue: 
buildings  used  as  shops,  etc.»  rented  j  Kurz  v,  Bruach,  13-371. 

Sec.  1998.     The  owner,  or  the  husband  or  wife,  may  select  the  Who  may  se- 
homestead  and  cause  it  to  be  marked  out,  platted,  and  recorded,  plaued  and Vc- 
«s  provided  in  the  next  section.     A  failure  in  this  respect  does  not  o*^jf.vV 
leave  tlie  homestead  liable,  but  the  officer  having  an  executon  c' 'si^'g  12:4. 
against  the  property  of  such  a  defendant,   may  cause  the  home- 
stead to  be  marked  off,  platted,  and  recorded,  and  may  add  the 
expense  thence  arising  to  the  amount  embraced  in  his  execution. 

the  officer  should  have  it  marked  otf, 
etc.,  and  if  he  fail  to  do  .0  a  sale  of 
any  portion  which  might  have  formed 
a  portion  of  the  homestead,  will  be 
invalid :     White  v.  Rowley,  46-680. 


Failure  to  plat  does  not  render  the 
home-tead  liable:  Kye  v.  Wallihr, 
46-^^ij6;  LinscoH  v.  Lamart,  46-312. 

A  selection  by  the  owner  is  nob 
valid  unless  recorded,  but  if  the 
h.mestead  is  not  properly  se  ected, 

Sec.  1999.  The  homestead  shall  be  marked  off  by  fixed  and 
visible  monuments,  and  in  giving  the  description  thereof,  the  di- 
rection and  distance  of  the  starting  point  from  some  corner  of  the 
dwelling  house  shall  be  stated.  The  description  and  plat  shall 
then  be  recorded  by  the  recorder  in  a  book  to  be  called  the 
"  homestead  book,"  which  shall  be  provided  with  a  proper  index. 

Sec.  2000.  The  owner  may,  from  time  to  time,  change  the  lim- 
its of  the  homestead  by  changing  the  metes  and  bounds,  as  well 
as  the  record  of  the  plat  and  description,  or  may  change  it  en- 
tirely, but  such  changes  shall  not  prejudice  conveyances  or  liens 
made  or  created  previously  thereto,  and  no  such  change  of  the 
entire  homestead,  made  without  the  concurrence  of  the  husband 
or  wife,  shall  affect  his  or  her  right  or  those  of  the  children. 

The  lien  of  a  ludgment  which  has 
already  attached,  cannot  be  atlected 
by  a  change  of  the  homestead  to 
property  upon  which  it  is  a  lien: 
Elston  V.  Kobirtson,  21-531. 

Where  the  owner  of  two  pieces  of 


f'ame. 

R.  ^,2287. 
C.  'M,  g  12.V). 


Maybe 
changed. 
R,  a  2288. 
C.  ^bl,  1 125C. 


property  changed  his  homestead  from 
one  to  the  other,  held,  that  a  judg- 


ment Hen  existing  on  the  second 
would  become  a  lien  on  the  first;  but 
that  the  homestead  rijgrht  in  the 
second  would  be  superior  to  such 
judgment  lien,  to  the  same  extent 
that  it  was  in  the  first:  Furman  v, 
DewelU  35-170. 
.  Where  a  party  sells  his  homestead 
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Xcw  home- 
stead exempt. 
R.  J  22W). 
C. '61,  ^1237. 


Disagreement 
liow  settled. 

C.  '51,  g  1258. 


Snmo. 
K.  p  2291. 
C.  01,  §  1259. 


Same. 
H.  i*  2292. 
C.  'ol,  g  1260. 


Same. 
K.  ?  2293. 
C.  01,  g  126L 


Change  of  cir- 
cumstances. 
R.  i  2294. 
C. '51,  J 1262. 


with  the  intention  of  purchasing:  a 
new  one,  he  will  be  allowed  a  suffi- 
cient time  within  which  to  exercise 
that  riprht,  and  if  he  does  not  train 
credit  on  account  of  the  tr^n.saction, 
debts  contracted  in  the  interim  can- 
not be  enforced  aj^ainst  th^  new 
homestead:  Benham  v.  Chamberlain, 
39-i3o8. 

A  new  homestead  of  no  greater 
value  than  the  old  one,  though  pur- 
chased in  part  with  proceeds  of  the 
old,  and  in  part  with  other  means, 
will  be  fully  exempt  to  the  same  ex- 
tent that  the  old  one  would  have  been : 
Ibid. 

It  is  not  necessary  that  the  old 
homestead  be  sold  tor  cash  which  is 


immediately  invested  in  a  new  one. 
The  sale  may  be  on  time  and  if  the 
intention  is  to  invest  the  proceeds 
when  realized,  in  the  new.  such  pro- ' 
ceeds  will  be  exempt:  TheSaUv. 
Geddis.  U-^il, 

The  new  homestead  is  liable  for 
debts  contracted  prior  to  the  acquisi- 
tion of  the  old  one:  Bills  v.  Mason, 
42-829;  but  not  for  those  contrac  ed 
subsequently,  and  not  put  in  judg- 
ment before  the  acquisition  of  the 
new  one:  Pearson  v.  Minium,  V6- 
o6;  Sargent  V.  Chubbuck,  19  ^7;  Robb 
V.  Mchride,  28-386. 

This  section  and  the  following  ap- 
plied: Thompson  v.  Sogers,  51-3--i^l 


Sec.  2001.  The  new  homestead,  to  the  extent  in  value  of  the 
old,  is  exempt  from  execution  in  all  cases  where  the  old  or  former 
homestead  would  have  been  exempt,  but  in  no  other,  nor  in  any 
greater  degree. 

See  notes  to  preceding  section. 

Sec.  2002.  When  a  disaprreoment  takes  place  between  the 
owner  and  any  person  adversely  interested,  as  to  whether  any  land 
or  buildings  are  [)roperly  a  pan  of  the  homestead,  the  sheriflf  shall, 
at  the  request  of  either  p^rly,  summon  nine  disinterested  persons 
having  the  qualification  of  jurors.  The  parties  then,  commencing 
with  the  owner  of  the  homestead,  shall  in  turn  strike  off  one  juror 
each  and  shall  continue  to  do  so  until  only  three  of  the  number 
remain.  These  shall  then  proceed  as  referees  to  examine  and 
ascertain  all  the  facts  of  the  case,  and  shall  report  the  same  with 
their  opinion  thereon  to  the  next  term  of  the  court  from  which  the 
execution  or  other  process  may  have  issued. 


The  reference  here  contemp)lated 
is  not  for  the  purpose  of  making  a 
belection  of  the  homestead,  but  to  de- 


termine whether  certain  land  claimed 
to  Le  exempt,  really  is  so:  White  v. 
lioivleg,  46-680.  682. 


Sec.  2003.  If  either  party  fail  to  strike  off  jurors  in  the  man- 
ner directed  in  the  last  section,  the  sheriff  may  strike  off  such 
jurors. 

Sec.  2004.  The  court  may  also,  in  its  discretion,  refer  the 
whole  matter,  or  any  part  of  it,  back  to  the  same  referees,  or  to 
others  to  be  selected  in  the  same  manner,  or  as  the  parties  other- 
wise agree,  giving  them  directions  as  to  the  report  that  is  required 
of  them. 

Sec.  2005.  When  the  court  is  sufficiently  possessed  of  the  facts 
of  the  case,  it  shall  make  its  decision,  and  may,  if  expedient, 
direct  the  homestead  to  he  marked  off  anew,  or  a  new  plat  and 
description  to  be  made  and  recorded,  and  may  take  any  farther 
step  in  the  premises  which,  in  its  discretion,  it  may  deem  proper 
for  attaining  the  objects  of  this  statute.  It  shall  also  award  costs 
as  nearly  as  may  be  in  accordance  with  the  practice  observed  in 
other  cases. 

Sec.  2006.  The  extent  or  appurtenances  of  the  homestead  as 
thus  established,  are  liable  to  be  called  in  question  in  like  manner, 
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whenever  a  change  in  value  or  circumstances  will  justify  such  new 
proceedings^. 

Sec.  2007.     Upon  the  death  of  either  husband  or  wife,  the  sur-  Survivor  to 
vivor  may  continue  to  possess  and  occupy  the  whole  homestead  S;^"^. 
until  it  is  otherwise  disposed  of  according  to  law.  C.*bi,{i263. 


The  riprht  of  occupancv  and  pos- 
session conlened  upon  the  survivor 
does  not  give  any  title  which  can  be 
conveyed  or  become  subject  to  the 
lien  of  a  judjfinent:  Smith  v.  h'aton, 
50-488;  Meyer  v.  Meyer,  2:3-o59; 
Butterfield  v.  Wicks,  44-31U;  nor 
can  the  survivor  change  such  home- 
stead for  anoth'er:  Size  v.  Size^  24- 
580. 

A  survivor  electing  to  retain  the 
homestead  in  heu  of  the  distributive 
share,  has  only  the  right  to  use  and 
occupancy  during  life,  and  has  no 
interest  which  can  survive  to  a  second 
husband  or  wife:  Stevetia  v.  Stevens, 
60-491. 

A  judgment  against  a  surviving 
wife,  recovered  aficr  the  death  of  the 
husband,  does  not  become  a  lien 
upon  the  homestead  in  her  hands: 
J^fiyys  V.  Bnggs,  4>-318;  Nye  t\ 
WalUker,  46-:^U6. 

The  right  of  the  survivor  may  be 
lost  by  abandonment  of  the  home- 
stead: Butterfield  v.  TTicAr*.  44-;^l0; 
and  after  such  abandonment  it  ceases 
to  have  the  hcmestead  char«icter,  and 


the  survivor  becoms  a  tenant  in  com- 
mon with  other  heiri,  Orman  v.  Or- 
man.  26-301,  ;  nd  partition  among 
sue  I  heir's  may  be  had:  Size  v.  Size, 
24-  j80.  As  to  what  will  amount  to 
abandonment,  see  notes  to  ^  1994. 

The  survivmg  widow  is  entitled  to 
control  the?  rents  and  profiU  of  the 
homestead  while  she  remains  in  pos- 
session thereof:  Floyd  v.  Mosier, 
1-512. 

ITift  rights  of  the  surviving  wife 
are  not  affected  by  a  "'ubsequent  mar- 
riage:   Nicholas  v.  Purczell,  21-265. 

i'he  right  of  the  survivor  to  pos- 
session and  occupancy  is  not  affected 
by  the  Question  as  to  which  held  the 
legal  tilleor  whether  there  was  issue: 
But^s  V.  Keas,  21-257. 

Where  a  divorce  is  granted  to  a 
wife,  even  with  the  custody  of  the 
children,  the  homestead  in  the  hus- 
band's hands  remains  exempt: 
Woo-^sv.  Davis,  31-261. 

While  the  survivor  is  entitled  to 
occupancy,  the  heirs  cannot  interfere 
therewith,  norclaiai  pai'titio.i:  Dodds 
V.  Dodds,  '26-311. 


Sec.  2008.     The  setting  off  of  the  distributive  share  of  the  hus-  Disposal  of: 
band  or  wife  in  the  real  estate  of  the  deceased,  shall  be  suco  a  descent^™ 
disposal  of  the  homestead  as  is  contemplated  in  the  preceding  sec-  5* '5^^1264. 
tion.     But  the  survivor  may  elect  to  retain  the  homestead  for  life 
in  lieu  of  such  share  in  the  real  estate  of  the  <ieceased;  but  if 
there  be  no  such  survivor,  the  hom(?stead  descends  to  the  issue  of 
either  husband  or  wit'e  according  to  the  rules  of  descent,  unless 
otherwise  directed  Ly  will,  and  is  to  be  held  by  such  issue  exempt 
from  any  antecedent  debts  of  their  parents  or  their  own. 

Tlie  inght  of  occupying  the  home- 1  heir  at  law,  under  §  2455.  provided 
stead  or  any   part  of  it  cannot  be    there    are    no    children:      Smith    p. 
retained  in  addition  to  the  distributive  |  Zuckmey  r,  53-M-. 
share:    Meyer  r.  Meyer ^*2:-\-'\h^\  (ex-       The   legal  title  of  tho  homestead 
plaining  Nicholas  r.   Purczell,    21-  I  property,  upon  the  death  of  the  own- 


265);  Butterfield  r.  Wicks.  44-ilO;  the 
survivor  has  only  the  right  to  vetiiin 
such  occupancy  in  lieu  of  so  much  of 
the  distributive  share,  or  such  share 
may  be  s.*t  off  to  include  the  home- 
stead (i?  2441):  Whitehead  v.  dmk- 
lin,  48-478. 

The  sui-vi'  or  electing  to  retain  the 
homestead  for  lite  thereby  relin- 
quishes the  distnbutive  share,  but 
such  relinquishment  applies  only  to 
the  one-third  to  which  tne  survivor  is 
entitled  under  5§  2440,  and  not  to  the 
additional  portion  (one-sixth)  which 


er  thereo',  descends  to  the  heirs  of 
such  o  A  ner.  subject  to  the  right  of 
occupancy  in  the  surviving  husband 
or  wife  :  Burns  r.  Ke.s,  21--^57; 
Cotton  V.  Woody  25-4  >. 

Where  the  widow  abandors  the 
homestead,  it  descends  n.s  tree  from 
the  debts  of  the  ancestor  as  if  the.e 
had  been  no  widow:  Johnson  v, 
Gaylord,  Al-rSi 

'J  he  heir  holds  the  property  free 
from  any  debts  of  the  ancestor  which 
could  not  have  been  enforced  aa-ainst 
it  in  his  life-time,  but  it  remains  iab^e 


such  survivor  may  b^  entitled  to  us    to  debts  contracted  by  the  ancestor 


Digitized  by 


Google 


568 


LANDLORD   AND   TENANT. 


[Title  XIII. 


When  sold. 
K.  <{  221*7. 
C.  '51, 2  1265. 


Devise  ot 
U.  32298. 
C.  ^1,  i  126ft. 


prior  to  its  acquisition  as  a  homestead  son  r,  Gaylord^  supra, 

(§  1992):     Moniuger  v.  Ramsey,  ^"^  The  homestead  right  Jo«>8  not  he- 

o68.     Occupancy  ot  such  property  by  come  extinct  until   the  distributive 

the  heirs  as  a  homestead,  is  not  es-  share  has  been  finally  set  off:    But*- 

essential  to  its  exemption,  in  their  dick  v.  Kent,  52-583. 

hands,  from  antecedent  debts:   John- 

Sec.  2009.  If  there  is  no  such  survivor  or  issue,  the  homestead 
is  liable  to  be  sold  for  the  payment  of  any  debts  to  which  it  might 
at  that  time  be  subjected  if  it  had  never  been  held  as  a  home- 
stead. 

Sec.  2010.  Subject  to  the  rights  of  the  surviving  hnsbatid  or 
wife,  as  declared  by  law,  the  homestead  may  be  devised  like  other 
real  estate  of  the  testator. 


CHAPTEE  9. 


OF   LANDLORD   AND  TENANT. 


Apporttonment 
of  rent 
R.  3  2299. 
C.  ^51, 1 1267. 


Holding  over. 

R.  g;^. 

C.  '51,  8  1268. 


Attornment: 
when  void. 
K.^23r)l. 
C.  '51,  2  1269. 


Section  2011.  The  executor  of  a  tenant  for  life,  who  demises 
real  property  so  held,  and  dies  on  or  before  the  day  on  which  the 
rent  is  payable,  and  a  person  entitled  to  rent  dependent  on  the  lif'? 
of  another,  may  recover  the  proportion  of  rent  which  had  accrued 
at  the  time  of  the  death. 

Sec.  2012.  A  tenant  giving  notice  of  his  intention  to  quit  the 
demised  premises  at  a  time  named,  and  afterwards  holding  over, 
and  a  tenant  or  his  assignee  wilfully  holding  over  the  premises 
after  the  term,  and  after  notice  to  quit,  shall  pay  to  the  person 
entitled  thereto  the  double  rental  value  of  the  premises  during 
the  time  he  holds  over. 

[The  word  "double'*  is  inserted  in  the  fifth  line  in  accordance  with  the 
list  of  **  errata  "  given  in  the  printed  code,  although  it  does  not  occur  in  the 
original  rolls.] 

Sec.  2013.  The  attornment  of  a  tenant  to  a  stranger  is  void, 
unless  made  with  the  consent  of  the  landlord,  or  pursuant  to  or  in 
consequence  of  a  judgment  at  law  or  in  equity,  or  to  a  mortgagee 
after  the  mortgage  has  been  forfeited. 

forfeited.**  means,  after  the  ri^ht  of 


As  the  mortgagor  has  the  right  of 
possession  until  foreclosure  and  the 
expiration  of  the  right  of  redemption, 
the  tenant  cannot  attorn  to  the  mort- 
gagee unlil  the  expiration  of  that 
time.     ** After  the  mortgage  has  been 


Tenant  at  will. 
R.  a  2216. 
C.  '51, 1 120a 


possession  of  the  mortjragor  ha«  been 
cut  off  by  the  expiration  of  the  pfrio^i 
of  redemption:  Mills  v.  Hnntilton, 
49-105;  Mills  v,  Heaton,  .52-215. 


Sec.  2014.  Any  person  in  the  possession  of  real  property  with 
the  assent  of  the  owner,  is  presumed  to  be  a  tenant  at  will  until 
the  contrary  is  shown. 


A  tenant  holding  over  after  the 
expiration  of  a  lease  for  a  year  's  a 
tenant  at  will,  and  not  one  from 
year  to  year,  unless  the  consent  of 
the  lindl  .rd  amounting  to  a  renewal 
of  tlie  lease  is  shown :  City  of  Du- 
buque V.  Milhr,  ll-5So. 


A  person  in  possession  nndor  a 
parol  mining  lease  is  a  tenant  at  will 
and  entitled  to  the  notice  to  quit 
provided  for  in  such  ciises  by  the 
next  section:  Bush  r.  SulUran,  8 
Gr.  :it4;  Beaft?j  r.  Gregfn-y.  17-109. 

V*'bere  uo.i^e  Wus  strved    to  ter 
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ininate  a  tenancy  at  will,  but  the  da- 
fondant  continued  in  possession  for 
some  years  thereafter,  heldf  that  he 


did  not  stand  in  any  different  position 
after  such  notice:  Newell  v.  Sanford^ 
ia-191. 


Sec.  2015.  Thirty  days'  noti.ce  in  writing  is  necessary  to  be  Notice  to  quit. 
given  by  either  party,  before  he  can  terminate  a  tenancy  at  will;  13 G.^f'ch.  us. 
hut  when,  in  any  case,  a  rent  is  reserved  payable  at  intervals  of 
less  than  thirty  days,  the  length  of  notice  need  not  be  greater 
than  such  interval  between  the  days  of  payment.  In  case  of  ten- 
ants occupying  and  cultivating  farms,  the  notice  must  fix  the  ter- 
mination of  the  tenancy  to  take  place  on  the  first  day  of  March; 
except  in  eases  of  field  tenants  or  croppers,  whose  leases  shall  be 
held  to  expire  when  the  crop  is  harvested;  provided^  that  in  case 
of  a  crop  of  corn  it  shall  not  be  later  than  the  first  day  of  Decem- 
ber, unless  otherwise  agreed  upon.  But  where  an  express  agree- 
ment is  made,  whether  the  same  has  been  reduced  to  writing  or 
not,  the  tenancy  shall  cease  at  the  time  agreed  upon,  without 
notice. 


Where  a  tenant  was  in  possession 
under  an  agreement  to  occupy  as 
lonjr  as  he  was  in  the  employ  of  the 
l.in<llord,  held^  that  after  leaving* 
such  employ  he  was  a  tenant  holding 
over  after  the  expiration  of  his  lease, 


and  not  a  tenant  at  will,  and  there- 
fore was  only  entitled  to  three  days* 
notice  to  quit  before  action  of  forci- 
ble entiy  and  detainer.  Grosrenorv. 
Henry,  27-269. 


Sec.  2016.  When  such  tenant  cannot  be  found  in  thb  county.  How  served, 
the  notice  above  required  may  be  given  to  any  sub-tenant  or 
other  person  in  possession  of  the  premises,  or  if  the  preiftises  be 
vacant,  by  affixing  the  notice  to  the  principal  door  of  the  build- 
ing, or  in  some  conspicuous  position  on  the  land  if  there  be  no 
building. 

Sec.  2017.     A  landlord  shall  have  a  lien  for  his  rent  upon  all  p«n  of  land- 
crops  grown  upon  tha  demised  premises,  and  upon  any  other  per-  r.  ?'2302. 
sonal  property   of  the  tenant  which  has  been  used  on  the  pre-  c. '51, 2 1270. 
mises  during  the  term,  and  not  exempt  from  execution,  for  the 
period   of  one  year  after  a  year's  rent  or   the  rent  of  a  shorter 
period  claimed  falls  due  ;  but  such  lien  shall  not  in  any  case  con- 
tinue more  than  six  months  after  the  expiration  of  the  term. 

The  lien  of  the  landlord  is  a  se- 
curity existinj?  beforehand  for  the 
pajment  of  the  rent  as  it  comes  due. 
It  attaches  at  the  commencement  of 
the  lease  or  when  the  property  is 
brought  on  the  demised  premises  and 
not  simply  on  the  commencement  of 
an  action  or  on  maturity  of  the  rent: 
Grant  v.  Wh  tiveU,  9-152;  Carpenter 
i\  Gillespie,  10-592:  Doanev.  Gan-et- 
ton,  24-351;  and  while  the  landlord 
(an  only  enforce  his  lien  for  rent  due 
{Merrill  v.  Fisher,  19-354),  he  may 
have  an  injunction  to  restrain  the 
tenant  from  any  wrongful  or  fraudu- 
lent acts  tending  to  destroy  his 
security,  as  by  rr'moving  or  disposing 
of  property  on  the  demised  premises: 
Garner  v.  Cutting,  32-547. 

Under  the  statute  the  landlord  ac- 
quires a  lien  for  the  rent  of  the  entire 
term  from  the  comm'mcement  of  the 


lease  upon  all  the  property  of  the 
tenant  then  upon  the  premises,  and 
upon  all  other  property  of  his  after- 
wards broujjrht  thereon,  commencing 
as  soon  os  it  is  brought:  Martin  v. 
Steams,  62-345. 

The  provisions  as  to  land'ords'  liens 
are  not  limited  to  leases  of  agricul- 
tural land.  They  apply  also  to  leases 
of  town  property.  The  expression 
*'u8ed  on  the  premises'*  is  only  in- 
tended to  imply  such  use  as  is  inci- 
dent to  the  nature  and  purpose  of 
the  occupation  of  the  premises 
and  the  object  of  the  tenancy,  and 
therefore,  held,  that  the  lien  attached 
to  cloths  and  goods  of  a  merchant 
tailor,  used  for  the  purpose  of  sale 
and  making  up  into  garments  for 
customers:  Grant  v.  Whitu-ell,  9-lb2, 

The  expression  *' effected"  as  used 
in     the     next    section  means  **  en- 
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forced."  The  lien  exists  before  suit 
is  brougrht.  It  «:eems,  also,  that  in 
case  of  a  stock  of  goods  kept  for  sale 
the  lien  is  upon  the  stock  en  masse 
and  not  in  detail,  and  does  not  attach 
to  such  goods  as  are  sold  in  the  or- 
dinary cour.-'e  of  trade :  Ibid, 

The  remedy  here  given  is  strictly 
statutory  and  tak  »8  the  place  of  the 
common  law  right  of  distress.  It 
only  applies  to  real  property,  and 
cannot  be  used  to  enforce  a  claim  for 
damngL'8  for  failure  to  till,  for  breach 
of  covenants,  etc.:  Merrift  v,  Fisher^ 

The  assignm'  nt  of  a  lease  carries 
with  it  the  lien  of  the  landlord,  and 
all  the  rmedies  for  its  enforcement: 
Hayuood  t\  O'lirhn^  52-5G7;  Lxif- 
kin  r.  Iresion,  62-235. 

While  the  claim  tor  rent  is  held  by 
the  landlord  and  within  the  term  of 
one  year  after  it  falls  due,  the  lien  is 
in  force  for  his  benefit:  Fancell  v, 
Griet\  88-8:1 

The  landlord  may  set  up  a  claim  to 
property  under  his  lien  in  a  replevin 
suit  therefor,  brought  by  a  third 
party  against  the  tenant:  Edwards  v. 


CoUrell,  43-194. 

A  purchaser  of  stock,  etc.,  from  a 
tenant  on  ajgncnlturai  lands,  who 
buys  in  good  faith  and  without  notice, 
is  not  affected  by  a  landlord's  lien: 
Neshit  p.  BartleU,  14-485. 

The  lien  of  the  landlord  is  inferior 
to  that  of  a  recorded  mortgaije  of 
personal  property  executed  before 
such  property  is  brought  or  used  upon 
the  leased  premises,  even  when  the 
mortgagee  took  bis  mortgage  with 
notice,  that  the  property  was  to  be  so 
used:  Jarchow  v, Pickens,  51-381. 

The  landlord's  lien,  held  not  waiv- 
ed by  taking  a  mortgiige  on  personal 
property,  which  was  void  against  sub- 
sequent incumbrancers  by  reason  of 
not  being  recorded:  Pitkin  v,  Fletch- 
er, 47-53. 

Where  the  rent  is  payable  in  a 
8hai*e  of  the  crops,  the  landlord  has 
a  lien  for  such  share,  and  when  the 
tenant  is  to  gather  such  share  and 
does  not,  the  landlord  has  a  lien,  also, 
for  the  value  of  the  labor  necessary 
to  gather  the  same:  Secrest  v.  Sti- 
vers, 35-580. 


Sec.  ^018.     The  lien  may  be  effected  by  the  commencement  of 

How  effected:  an  action  within  the  period  above  prescribed  for  the  rent  alone,  in 

K.  ^2m3.  which  action  the  landlord  will  be  entitled  to  a  writ  of  attachment, 

c. '51,  g  1271.      upon  filinjr  with  the  proper  clerk,  or  the  justice,  an  affidavit  that 

the  act:oii  is  commenced  to  recover  rent  accrued  within  one  year 

previous  thereto  upon  premises  described  in  the  affidavit. 

The  landlord  may  bring  his)  action  I  without  asking  or  having  an  attach- 
for  rent  and  have  his  lien  established  |  ment:    BartleU  v,  Gaines,  11-95. 


CHAPTEE  10. 


OP   WALLS   IN   COMMON. 


When  bnllt  on 
the  laud  of  an- 
other. 
K.  i  1914. 


Section  2019.  In  cities,  towns,  and  other  places  surveyed  into 
building  lots,  the  plats  whereof  are  recorded,  he  who  is  about  to 
build  contii^uous  to  the  land  of  his  neighbor,  may,  if  there  be  no 
wall  on  the  line  between  them,  build  a  brick  or  stone  wall  at  least 
as  high  as  the  first  story,  if  the  whole  thickness  of  such  wall  above 
the  cellar  wall  does  not  exceed  eighteen  inches,  exclusive  of  the 
plasterinfr,  and  rest  the  one-half  of  the  same  on  his  neighbor's 
land;  but  the  latter  shall  not  be  compelled  to  contribute  to  the 
expense  of  said  wall. 


The  provisions  of  this  chapter  give  I 
to  the  owner,  building  upon  his  own  | 
land,  an  easement  upon  the  land  of 
his  neighbor  for  the  purpo-^e  of  rest-  | 


ing  one- half  his  wall  thereon,  and 
irive  to  the  other  party  an  easement 
in  the  wall  upon  paying  one- half  its 
value,  but  until  such  payment  by  the 
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latter,  the  original  builder  is  the 
owner  of  the  entire  wall.  The  party 
bui.dingf  and  owninj^  the  wall  cannot 
?o  deal  with  it  as  to  diminish  i.s 
capacity  tor  serving  as  a  wall  in  com- 
mon without  the  consent  of  his  neigh- 
bor upon  whose  land  it  p^tly  rests, 
and  he  cannot,  therefore,  make  open- 
ings in  it:  Sullivan  v.  Graffort,  35- 
5;31. 

The  resting  of  one- half  of  a  pai-ty 
wall  upon  a  vacant  lot  does  not  con- 
stitute an  incumbrance  thereon.  In 
such  a  case  it  will  be  presumed  that 
the  wall  belongs  to  the  party  building 
and  using  it.  but  when  the  owner  of 
such  lot  builds  thert  on  and  makes 
use  of  the  wall,  it  will  be  presumed 
on  conveyance  that  he  has  paid  for 
his  share  thereof:  Bertram  v,  Curtis, 
i;i-46. 

The  right  to  the  one-half  of  the 
wall  which  stands  on  the  neighboring 
lot,  when  the  owner  thereof  has  njt 


contributed  to  its  erection  or  paid  for 
it.  is  a  right  not  personal  with  the 
builder,  but  passes  by  a  conveyance 
of  the  lot  on  which  the  building  is 
erected,  and  such  grantee,  and  not 
the  original  builder,  may  maintain 
action  for  the  value  of  a  half  inter- 
est in  the  wall  against  the  owner  of 
the  adjoining  lot,  who  subsequently 
makes  use  thereof:  Thomson  v, 
Curtis,  2>-229. 

A  party  building  a  wall  is'  not 
bound  to  build  it  stronger  than  suffi- 
cient to  support  another  building  like 
his  own:  Gilbert  v.  Woodruff,  40- 
320. 

These  provisions  as  to  party  walls 
ai-e  probably  but  declaratory  of  the 
common  law:  ZugenhuhUr  v,  Gil- 
liam. :-391. 

This  chapter  as  to  walls  in  common 
is  taken  from  the  civil  code  of  Louisi- 
ana: See  note  to  Bertram  v.  Curtis, 
31-46. 


Sec.  2020.  If  his  neighbor  he  willing,  and  does  contribute 
one-half  of  the  ex?)ense  of  building  such  wall,  then  it  is  a  wall  in 
common  between  them;  and  if  he  even  refuses  to  contribute  to 
the  building  of  such  wall,  he  shall  yet  retain  the  right  of  making 
it  a  wall  in  common,  by  paying  to  the  person  who  built  it  one- 
half  of  the  appraised  value  of  said  wall  at  the  time  of  using  it. 

Sec.  2021^  No  wall  shall  be  built  by  any  person  partly  on  the 
land  of  another  with  any  openings  therein,  and  every  wall  being 
a  separation  between  buiidinn^s,  shall,  as  high  as  the  upper  part 
of  the  first  story,  he  presumed  to  be  a  wall  in  common,  if  there 
be  no  titles,  proof,  or  mark  to  the  contrary;  and  if  any  wall  is 
erected,  which,  under  the  provisions  of  this  chapter,  becomes,  or 
may  become  at  the  option  of  another,  a  wall  in  common,  such 
person  shall  not  be  compelled  to  contribute  to  the  expense  of  any 
openings  therein,  hut  the  same  shall  be  closed  at  the  expense  of 
the  owner  of  such  wall. 

Sec.  2022.  The  repairs  and  rebuilding  of  walls  in  common  are 
to  be  made  at  the  expense  of  all  who  have  a  right  to  the  same,  and 
in  proportion  to  the  interest  of  each  therein;  nevertheless,  every 
co-proprietor  of  a  wall  in  common  may  be  exonerated  from  con- 
tributing to  the  repairs  or  building,  bv  giving  up  his  right  in  com- 
mon if  no  building  belonging  to  him  be  actually  supported  by  the 
wall  thus  held  in  common. 

Sec.  2023.  Every  co-proprietor  may  build  against  a  wall  held 
in  common,  and  cause  beams  or  joists  to  be  placed  therein,  and 
any  person  building  such  a  wall,  shall,  on  being  requested  by  his 
co-proprietor,  make  the  necessary  flues,  and  leave  the  necessary 
bearings  for  the  joists  or  beams,  at  such  bight  an/i  distance  apart, 
as  shall  be  specified  by  his  co-proprietor. 

Sec.  2024.  Every  co-proprietor  is  at  liberty  to  increase  the 
hight  of  the  wall  in  common;  but  he  alone  is  to  be  at  the  expense 
of  raising  it,  and  of  repairing  and  keeping  in  repair  that  part  of 
the  wall  above  the  part  so  held  in  common. 


Contribution 
by  owners. 
H.  g  IMlb. 


Openings  In; 

Sresumptiou. 
. i  1U16. 


Repairs:  ex- 
pense appor- 
tioned. 
R.  I  I'JIT. 


Beams.  Joists 
and  lliicsi. 
li.  i  1U18. 


Hlgbt  of  wall. 
R.  i  1919. 
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Kebuilding: 

expenses. 


Some. 
K.  g  1921. 


Pame. 


Cavities:  fix- 
tures. 
R.  g  11/23. 


Disputes:  de- 
lay: bonds. 
R.  i  1024. 


Aprcementa. 

U.  2 1'jiiO. 


Skc.  2025.  If  the  wall  so  held  in  common  cannot  support  the 
wall  to  be  raised  upon  it,  he  who  wishes  to  have  it  made  higher, 
is  houiul  to  rebuild  it  anew  entirely  and  at  his  own  expense,  and 
the  additional  thickness  of  the  wall  must  be  placed  entirely  on 
his  own  land. 

Skc.  2026.  The  person  who  did  not  contribute  to  the  highten- 
in:^  of  the  wall  held  in  common,  may  cause  the  raised  part  to 
liecome  common  by  paying  one-half  of  the  appraised  value  of  such 
raising,  and  half  of  the  value  of  the  grounds  occupied  by  the  addi- 
tional thickness  of  the  wall,  if  any  ground  was  so  occupied. 

Skc.  2027.  Every  proprietor  joining  a  wall,  has,  in  like  man- 
ner, the  right  of  making  it  a  wall  in  common,  in  whole  or  in  part, 
by  repaying  to  the  owner  of  the  wall  one-half  of  its  value,  or  the 
one-half  of  the  part  which  he  wishes  to  hold  in  common,  and  one- 
half  of  the  value  of  the  ground  on  which  it  is  built,  if  the  person 
who  has  built  the  wall  has  laid  the  foundation  entirely  upon  his 
own  ground. 

Sec.  2.028.  Neither  of  the  two  neighbOTS  can  make  any  cavity 
within  the  body  of  the  wall  held  by  them  in  common;  nor  can 
either  affix  to  it  any  work  without  the  consent  of  the  other,  or 
without  having,  on  liis  refusal,  caused  the  necessary  precautions  to 
be  used  so  that  the  new  work  be  not  an  injury  to  the  rights  of  the 
other,  to  be  ascertained  by  persons  skilled  in  building. 

Sec.  2029.  No  dispute  between  neighbors,  as  to  the  amount 
to  be  paid  by  one  or  the  other,  by  reason  of  any  of  the  matters 
treated  of  in  this  chapter,  shall  delay  the  execution  of  the  provi- 
sions of  the  same,  if  the  party  on  whom  the  claim  is  made  shall 
enter  into  bonds,  with  security,  to  the  satisfaction  of  the  clerk  of 
the  district  court  of  the  proper  county,  conditioned  that  he  shall 
pay  to  the  claimant  whatever  may  be  found  to  be  his  due  on  the 
setth'ment  of  the  matter  between  them,  either  in  a  court  of  jus- 
tice or  elsewhere  ;  and  the  said  clerk  of  the  district  court  is 
hereby  required  to  endorse  his  approval  on  said  bond  when  the 
same  is  approved  by  him,  and  retain  the  same  in  his  custody 
until  demanded  by  the  opposite  party. 

Sec^  2030.  This  chapter  shall  not  prevent  adjoining  proprie- 
tors from  entering  into  special  agreement  about  walls  on  the  lines 
between  them  ;  but  no  evidence  of  such  agreement  shall  be  com- 
petent unless  it  be  in  writing,  signed  by  the  parties  thereto,  or 
their  lawfully  authorized  agents,  and  whenever  such  proprietor 
is  a  minor,  the  guardian  of  his  estate  shall  have  full  authority  to 
act  in  all  matters  relating  to  walls  in  common. 


A  contract  which  is  the  same  in 
fact  as  that  which  the  law  makes  fir 
the  parties  is  not  within  the  meaning 


of  this  section: 
9-253. 


Wickeraham  v,  Oir, 


CHAPTER  11. 


OP  EASEMENTS  IN  REAL  ESTATE. 


Section  2031.     In  all  suits  hereafter  brought,  in  which  title  to 
any  easement  in  real  estate  shall  be  claimed  by  virtue  of  adverse 
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possession  of  the  same  for  the  period  of  ten  years  or  by  pre-  Adverse  pos- 
scription,  the  use  of  the  same  shall  not  be  admitted  as  evidence  sewion««:  \chen 
that  the  party  claimed  the  easement  as  his  right,  but  tlie  fact  of  proved, 
adverse  possession  shall  be  proved  by  evidence  distinct  from  and 
independent  of  the  use,  and  that  the  party  against  whom  the  claim 
is  made  had  express  notice  thereof;  and  these  provisions  shall  ap- 
ply to  public  as  well  as  private  claims. 


Use  of  a  highway  following?  a  dedi- 
cation thereot  will  be  presumed  to  be 
under  the  dedication,  and  therefore 
adverae:  Gerberling  v,  Wumxetiberg ^ 
51-125. 


This  and  the  four  followingr  sections 
a^'e  taken  from  a  statute  in  force  in 
Massachusetts  and  Rhode  Island: 
Code  Comers*  Rep, 


Sec.  2032.    Whoever  has  erected,  or  may  erect,  any  house  or  ^j  .  ^  ^^^  ^^^ 
other  building  near  the  land  of  another  person  with  windows  over- 
looking such  land,  shall  not,  by  mere  continuance  of  such  win- 
dows, acquire  any  easement  of  light  or  air,  so  as  to  prevent  the 
erection  of  any  buildingthereon. 

Sec.  2033.     No  rightW  foot  way, except  claimed  in  connection  Footway, 
with  a  right  to  pass  with  carriages,  shall  be  acquired  by  prescrip- 
tion or  adverse  use  for  any  length  of  time. 

Sec.  2034.  When  any  person  is  in  the  use  of  a  way,  or  other  usemaybeter- 
easement  or  privilege  in  the  land  of  another,  the  owner  of  the  noSS- reconJ 
land  in  such  case  may  give  notice  in  writing  to  the  person  claim-  oC 
ing  or  using  the  way,  easement,  or  privilege,  of  his  intention  to 
dispute  any  right  arising  from  such  claim  or  use,  and  such  notice 
served  and  recorded  as  hereinafter  provided  shall  be  deemed  an 
interruption  of  such  use,  and  prevent  the  acquiring  of  any  right 
thereto  by  the  continuance  of  such  use  for  any  length  of  time 
thereafter.  Such  notice,  signed  by  t^ie  owner  of  the  land,  his 
guardian,  or  agent,  may  be  served  like  a  notice  in  a  civil  action, 
on  the  party,  his  agent,  or  guardian,  if  within  this  state,  other- 
wise on  the  tenant  or  occupant,  if  there  be  any;  such  notice, 
with  the  return  thereon,  shall  be  r. 'corded  within  three  months 
thereafter  in  the  recorder's  office  of  the  county  in  which  the  land 
is  situated,  and  a  copy  of  such  record,  certified  by  the  recorder  to 
be  a  true  copy  of  the  record  of  said  notice,  and  the  officer's  re- 
turn thereon  shall  be  evidence  of  the  notice  and  service  of  the 
same. 

Sec.  2035.  When  notice  is  given  to  prevent  the  acquisition  of  Effect  of. 
a  right  to  a  way  or  other  easement  as  aforesaid;  such  notice  shall 
be  considered  so  far  a  disturbance  of  such  right  or  claim,  as  to  en- 
able the  party  claiming  to  bring  an  action  for  disturbing  the  same 
in  order  to  try  such  right,  and  if  the  plaintiff  in  such  suit  prevails 
be  shall  recover  full  costs. 

Sec.  2036.     The  provisions  of  this  chapter  shall  not  apply  to  No  appUcatioa 
easements  already  acquired. 
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TITLE  XIV. 


OP  TRADE  AND  COMMERCE. 


OHAPTEE  1. 


standard  of. 
l»  G.  A.  ch.  82, 

n. 


Yapi 
Same,  ?  2. 


Dlvlaion  ofl 
Same,  ^  3. 


Rod,  pole,  or 
perch. 
Same,  i  4. 


Land  measure. 
Same,  §  5. 


Avoirdupois 
and  troy 
pooud. 
Same,  §  G. 


How  divided. 
Same,  §  7. 


Liquids:  meas- 
ure ot 
Same,  §  8. 


OP   WEIGHTS,  MEASURES,  AND   INSPECnON", 

Section  2037.  The  standard  weights  and  measures  now  in 
charge  of  the  secretary  of  state,  being  the  same  that  were  fur- 
nished to  this  state  by  the  government  of  the  United  States,  shall 
be  the  standard  of  weights  and  measures  throughout  the  state. 

Sec.  2038.  The  unit  or  standard  measure  of  length  and  sur- 
face from  which  all  other  measures  of  extension,  whether  they  be 
lineal,  superficial,  or  solid,  shall  be  derived  and  ascertained,  shall 
be  the  standard  yard  now  in  possession  of  the  secretary  of  state 
and  furnished  by  the  government  of  the  United  States. 

Sec.  2039.  The  yard  shall  be  divided  into  three  equal  parts 
called  feet,  and  each  foot  into  twelve  equal  parts  called  inches. 
For  the  measure  of  cloths  and  other  commodities  commonly  sold 
by  the  yard,  it  may  be  divided  intc  halves,  quarters,  eighths,  and 
sixteenths. 

Sec.  2040.  The  rod,  pole,  or  perch,  shall  contain  five  and  a 
half  such  yards,  and  the  mile,  one  thousand  seven  hundred  and 
sixty  such  yards  ;  the  chain  for  measuring  land  shall  be  twenty- 
two  yards  long,  and  shall  be  divided  into  one  hundred  equal  parts 
called  links. 

Sec.  2041.  The  acre  for  land  measure  shall  be  measured  hori- 
zontally, and  contain  ten  square  chains,  and  shall  be  equivalent 
in  area  to  a  rectangle  sixteen  rods  in  length  and  ten  in  breadth; 
six  hundred  and  forty  such  acres  being  contained  in  a  square 
mile. 

Sec.  2042.  The  units  or  standards  of  weight  from  which  all 
other  weights  shall  be  derived  and  ascertained,  shall  be  the  stand- 
ard avoirdupois  and  troy  weights  as  furnished  this  state  by  the 
United  States.  "^ 

Sec.  2043.  The  avoirdupois  pound,  which  bears  to  the  troy 
poimd  the  ratio  of  seven  thousand  to  five  thousand  seven  hundred 
and  sixty,  shall  be  divided  into  sixteen  equal  parts  called  ounces; 
the  hundred  weight  shall  consist  of  one  hundred  avoirdupois 
pounds,  and  twenty  hundred  weight  shall  constitute  a  ton.  The 
troy  ounce  shall  be  equal  to  the  twelfth  part  of  a  troy  pound. 

Sec.  2044.  The  unit  or  standard  measure  of  capacity  for  liquids 
from  which  all  other  measures  of  liquids  shall  be  derived  and  ascer- 
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tained,  shall  bo   the  standard  gallon,  and  its  parts,  as  furnished 
this  state  by  the  government  of  the  United  States. 

Sec.  2045.     The  barrel  shall  be  equal  to  thirty-one  and  a  half  J^^^-  ^^^ 
gallons,  and  two  barrels  shall  constitute  a  hogshead.  Same,  29. 

Sec.  2046.     The  unit  or  standard  measure  of  capacity  for  sub-  Substnnccs 
stances  not  being  liquids,  from  which  all  other  measures  of  such  liquids. 
substances  shall  be  derived  and  ascertained,  shall  be  the  standard  Same,  gio. 
hall-bushel  furnished  this  state  by  the  United  States. 

Sec.  2047.     The  peck,  half-peck,  quarter-peck,  quart,  and  pint  Peck: divisions 
measures  for  measuring  commodities  which  are  not  liquids,  shall  samcgii. 
bo  derived  from  the  half   bushel  by  successively  dividing  that 
measure  by  two. 

Sec.  2048.     All  contracts  hereafter  made  within  this  state  for  Contracts: 
work  to  be  done,  or  for  anything  to  be  sold  or  delivered  by  weight  s^eTJ*^"^ 
or  measure,  shall  be  taken  and  construed  according  to  the  stand- 
ards of  weight  and  measure  hereby  adopted  as  the  standard  of 
this  state. 

mm 

[The  words  "  or  delivered  '  m  the  second  line,  as  they  stand  in  the  origi- 
nal, are  omitted  in  the  printed  code.] 


Where  a  written  contract  for 
masonry  work  stipulated  that  it 
should  be  done  at  $3.50  per  perch  ; 
heldy  that  it  was  not  proper  to  show 


a  custom  that  a  perch  should  be  reck- 
oned at  16J  cubic  feet:  Harritt  v. 
Rutledge,  19-388. 


Sec  2049.     A  bushel  of  the  respective  articles  hereafter  men-  Bushel :  wiiat 
tioned  will  mean  the  amount  of  weight  in  this  section  specified  ;  kY^tts!' 
that  is  to  say :  J7^.V^a  run 

Of  wheat,  sixty  pounds  ;  14  G.  a.  ch.  56. 

Of  shelled  corn,  fifty-six  pounds ; 

Of  corn  in  the  cob,  seventy  pounds  ; 

Of  rye,  fifty- six  pounds  ; 

Of  oats,  thirty -two  pounds  ; 

Of  barley,  forty- eight  pounds  ; 

Of  potatoes,  sixty  pounds  ; 

Of  beans,  sixty  pounds  ; 

Of  bran,  twenty  pounds  ; 

Of  clover  seed,  sixty  pounds  ; 

Of  timothy  seed,  forty-five  pounds  ; 

Of  flax  seed,  fifty-six  pounds  ; 

Of  hemp  seed,  forty- four  pounds  ; 

Of  buckwheat,  fifty-two  pounds  ; 

Of  blue  grass  seed,  fourteen  pounds  ; 

Of  castor  beans,  forty- six  pounds  ; 

Of  dried  peaches,  thirty-three  pounds  ; 

Of  dried  apples,  twenty-four  pounds  ; 

Of  onions,  fifty-seven  pounds  ; 

Of  salt,  fifty  pounds  ; 

Of  stone  coal,  eighty  pounds ; 

Of  coke,  thirty-eight  pounds; 

Of  charcoal,  twenty  pounds; 

Of  sweet  potatoes,  forty-six  pounds; 

Of  lime,  eighty  pounds; 

Of  sand,  one  hundred  and  thirty  pounds; 

Of  Hungarian  grass  seed,  forty-eight  pounds; 

Of  millet  seed,  forty-eight  pounds; 
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Of  Osa^ft  oran^  seed,  thirty-two  pounds; 
Of  sorghum  saccbaratum  seed,  thirty  pounds; 
Of  broom-corn  seed,  thirty  pounds; 
Of  apples,  peaches,  or  qumces,  forty-eight  pounds; 
Of  cherries,  grapes,  currants,  or  gooseberries,  forty  pounds; 
Of  strawberries,  raspberries,  or  blackberries,  thirty-two  pounds. 
TAB  amonded  by  16th  G.  A.,  ch*8  52  and  89;  17th  G.  A.,  ch.  42,  and  18th 
G.  A.,  ch.  21.] 

Sec.  2050.     The  perch  of  mason  work  or  stone,  is  hereby  de- 
Perch  :  mason   clared  to  consist  of  twenty-five  feet  cubic  measure. 


\V4)rk. 
K.  g  1777. 
C.  '61.  i  939. 


Aside  from  statute  the  amount  of  a 
pei*ch  is  quite  uncertain.  Tne  express 
provisions  of  the  statute  as  to  quan- 


tity control  local  custora.  (S*'e  § 
2U4S,  and  note) :  Harris  v.  Ruthdge, 
19-388. 


Sec.  2051.     The  standard  size  for  all  boxes  used  in  packing 
Hops:  boxes     hops,  shall  be  thirty-six  inches  long,  eighteen   inches  wide,  and 
r>^G  A  ch  195  twenty-three  and  one-fourth  inches  deep,  inside  measure. 
H.  '    *     '      '  • 

SUPERINTENDENT  OP  WEIGHTS  AND  MEASITRBS. 


Superintend- 
ent. 

l>  G.  A.  ch.  82, 
^13. 


Duty  of. 
Same,  1 14. 


Procure  copies 
(»r  standards, 
fcaii^c,  i  16. 


Impressions  on 
AM'iglits  fur- 
nished by  him. 
bumu,  'i  22. 


Sec.  2052.  A  superintendent  of  weights  and  measures  for  this 
state,  who  shall  be  a  scientific  man,  of  sufficient  learning  and 
mechanical  tact  to  perform  the  duties  of  his  office,  shall  be  ap- 
pointed by  the  governor  from  the  board  of  professors  of  the 
Iowa  state  university,  and  shall  hold  his  office  during  the  pleas- 
ure of  the  governor,  and  shall  give  a  bond  in  the  penal  sum  of  five 
thousand  dollars  for  the  faithful  discharge  of  his  duties. 

Sec.  2053.  The  superintendent  shall  take  charge  of  the  stand- 
ards adopted  hereby,  and  see  that  they  are  deposited  in  the  build 
ing  built  for  this  purpose  now  belonging  to  the  state,  from  which 
they  shall  in  no  case  be  removed,  and  take  all  necessary  pre- 
cautions for  their  safe-keeping.  He  shall  provide  the  several 
counties  with  such  standards,  balances,  and  other  means  of  adjust- 
ment, as  may  he  ordered  by  them,  and  as  often  as  once  in  ten 
years  and  compare  the  same  with  those  in  his  possession.  He  shall, 
moreover,  have  a  general  supervision  of  the  weights  and  measures 
of  the  state. 

Skc.  2054.  He  shall  procure  and  keep  for  the  state  a  complete 
set  of  copies  of  the  original  standard  of  weights  and  measures 
adopted  hereby,  which  shall  be  used  for  adjusting  the  county 
standards,  and  in  no  case  shall  the  original  standards  be  used  for 
any  other  purpose  than  the  adjustment  of  this  set  of  copies.  He 
shall  also  procure  and  keep  such  apparatus  and  fixtures  as  are 
necessary  in  the  comparison  and  adjustment  of  county  and  town 
standards. 

Sec.  X055.  The  state  superintendent  of  weights  and  measures, 
shall  cause  to  be  impressed  upon  all  standards  of  weights  and 
measures  furnished  by  him,  the  word  "  Iowa,"  and  such  other 
devices  as  he  shall  direct  for  the  particular  county,  city,  or  incor- 
porated town,  and  the  county  sealers  shall  see  that,  in  addition  to 
the  above  device,  there  is  impressed  on  the  town  and  city  stand- 
ards such  other  device  as  the  board  of  supervisors  shall  direct  foF 
the  several  cities  and  incorporated  towns. 
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Sec.  2056.     Whenever  the  state  superintendent  of  weights  and  Resignations: 
measures  shall  resign,  be  removed  from  oflfice,  or  remove  from  cSS!*^^ 
Iowa  City,  or  whenever  any  city,  county,  or  incorporated  town  Same,  §24. 
sealer  shall  resign,  be  removed  from  office,  or  remove  from    the 
city,  county,  or  town  in  which  he  shall  have  been    appointed  or 
elected,  the  person  so  resigning,  removed,  or  removing,  shall  de- 
liver to  his  successor  in  office  ail  the  standard  beams,  weights,  and 
measures  in  his  possession. 

SEALBB. 

Sec.  2057.    The  board  of  supervisors  of  any  county  may,  at  any  weiphts  and 
regular  meeting,  provide  for  obtaining  from  the  state  superintend-  ^^^^%^^y 
ent  of  weights  and  measures,  such  standards  of  weights  and  mea-  sealer  ap- 
sures  as  they  may  deem  necessary  for  their  county,  and  in  case  samMi?. 
they  order  such  standards,  they  shall  appoint  a  county  sealer  of 
weights  and  measures,  whp  shall  hold  his  office  during  the  pleasure 
of  the  board. 

Sec.  2058.     The  county  sealer  shall  take  charge  of  the  county  Duty  of  sealer, 
standards  and  standard  balances,  and  provide  for  their  safe  keep-  Same,gia 
ing;  shall  provide  cities  and  incorporated  towns  with  such  standard 
weights  and  measures,  and  standard  balances,  as  may  be  wanting, 
and  shall  compare  the  cities  and   incorporated  towns  standards 
with  those  in  his  possession  as  often  as  once  every  five  years. 

Sec.  2059.     A  sealer   of  weights   and    measures   may   be  *^P*  cities  and 
pointed  in  every  city  and  incorporated  town  by  the  town  council  towns:  sealer 
thereof,  and  shall  hoid  his  office  during  their  pleasure,  and  said  same  J 19/^'' 
council  may  obtain  from  the  sealers  of  weights  and  measures  of 
their  respective  counties,  such  standards  of  weights  and  measures 
as  they  may  deem  necessary  for  their  respective  cities  or  incor- 
porated towns ;   and  in    case  the    board  of  supervisors  of    any 
county  in  which  any  city  or  town  may  be  situated  shall  not  have 
obtained  such  standards,  then  said  council  may  obtain  the  same 
from  the  state  superintendent  of  weights  and  measures. 

Sec.  2060.     Each  sealer  in  cities  and  incorporated  towns  shall  Duty  of. 
take  charge  and  provide  for  the  safe  keeping  of  the  town  or  city  ®*°^®' « ^ 
standards,  and  see  that  the  weights,  measures,  and  all  apparatus 
used  for  determining  the  quantity  of  commodities  used  through- 
out the  town  or  city,  which  shall  be  brought  to  him  for  that  pur- 
pose, agree  with  those  standards  in  his  possession. 

Sec.  2061.     All  expenses  directly  incurred  in  furnishing  the  Expenses. 
several  counties,  cities,  and  incorporated  towns  with  standards,  or  Sai^e,  i  21. 
in  comparing  those  that  may  be  in  their  possession,  shall  be  borne 
by  the  respective  counties,  cities,  and  incorporated  towns  for  which 
6uch  expenses  shall  have  been  incurred. 

Sec.  2062.     In  case  of  the  death  of  any  such  sealer  of  weights  peath  of  sealer. 
and  measures,  his  representatives  shall,  in  like  manner,  deliver  to  Same,  ?  25. 
his  successor  in  office  such  beams,  weights,  and  measures. 

Sec.  2063.     In  case  of  refusal  or  neglect  to  deliver  such  stand-  Penalty  for  ro- 
ards  entire  and  complete,  the  successor  in  office  may  maintain  {Jisinff  to  de-^ 
an  action  against  the  person  or  persons  so  refusing  or  neglecting,  U)racc^K»r. 
and  recover  for  the  use  of  such  county,  city,  or  incorporated  town,  8anie,226. 
double  the  value  of  such  standards  as  shall  not  have  been  deliv- 
87 
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conform  to 
Htnndard. 
aarae  if  27. 


ered.     And  in  every  such  action  in  which  judgment  shall  be  ren- 
dered for  the  plaintiff,  he  shall  recover  double  costs. 

Sec.  2064.  If  any  person  or  persons  shall  hereafter  use  any 
Penalty  for  weights,  measures,  beams,  or  other  apparatus,  for  determining 
fJr  measurS^  quantity  of  commodities,  which  shall  not  be  conformable  to  the 
ihatdonot  Standards  of  this  state,  in  any  counties  whoso  standards  have 
been  obtained  by  the  board  of  supervisors,  or  in  any  city  or  in- 
corporated town  after  such  standards  have  been  obtained  therein, 
whereby  any  person  shall  be  injured  or  defrauded,  he  shall  be 
subject  to  a  fine  not  exceeding  five  dollars  for  each  offense, 
to  bo  sued  for  and  collected  by  the  city,  county  or  town 
sealer.  He  shall  also  be  subject  to  an  action  at  law,  in  which  the 
defrauded  person  shall  recover  treble  damages  and  costs,  and 
every  person  keeping  any  store,  grocery,  or  other  place,  for  the 
sale  or  purchase  of  such  commodities  as  are  usually  sold  by 
weight  or  measure,  shall,  once  in  each  year,  procure  tne  weights 
and  measures  used  by  him  to  be  compared  with  the  standard 
herein  provided  ;  and  he  shall  be  subject  to  a  fine  of  five  dollars 
for  every  neglect  to  comply  with  this  provision,  to  be  recovered 
by  any  one  who  shall  prosecute  therefor. 


Oath:  defini- 
tion of  public 
scales. 
10  G.  A.  eh.  56. 


Malce  correct 
weights:  keep 
register:  give 
certificate. 
Same,  §  2. 


For  weighing 
stock  or  grain : 
standard  pro- 
cured. 
14  G.  A.  ch.  129, 


Penalty. 

10  G.  A.  ch.  66, 

14  G.  A.  ch.  129, 


WEI6HMABTBRS   OP   PUBLIC   SCALES. 

Sec.  2065.  All  persons  keeping  public  scales,  before  entering 
upon  their  duties  as  weighmasters,  shall  be  sworn  before  some 
person  having  authority  to  administer  an  oath,  to  keep  their 
scales  correctly  balanced;  to  make  true  weights;  and  to  render  a 
correct  account  to  the  person  or  persons  having  weighing  done. 
Every  scale  shall  be  deemed  a  public  one  for  the  use  of  which  a 
charge  is  made. 

Sec.  2066.  All  weighmasters  are  required  to  make  true  weights 
and  to  keep  a  correct  register  of  all  weighing  done  by  them,  giv- 
ing the  amount  of  each  weight,  date  of  weighing,  and  the  name 
of  the  person  or  persons  for  whom  such  weighing  was  done,  and 
to  give  upon  demand,  to  any  person  or  persons  having  weighing 
done,  a  certificate,  showing  the  weight,  date  of  weighing,  and  for 
whom  weighed. 

Sec.  2067.  Weighmasters,  or  keepers  of  public  scales  kept  for 
the  purpose  of  weighing  stock  or  grain,  shall  provide  and  keep  a 
standard  of  weight  not  less  than  fifty  pounds  avoirdupois  for  the 
purpose  of  testing  such  scales,  and  they  shall  at  least  once  a 
month,  or  oftener  if  requested,  make  a  satisfactory  test  of  the 
correctness  of  such  scales. 

Sec.  2068.  Any  weighmaster,  or  keeper  of  public  scales, 
violating  any  of  the  provisions  of  the  two  preceding  sections, 
upon  complaint  made  before  any  justice  of  the  peace  having 
jurisdiction  of  the  offense,  may,  upon  conviction  thereof,  be  fined 
in  any  sum  not  more  than  twenty  dollars  and  not  less  than  five 
dollars  for  each  offense,  and  shall  be  liable  to  the  person  or 
persons  injured,  for  the  full  amount  of  damages  by  them  sus- 
tained. 


Inspector  ap- 
pointed. 
K.  1 1906. 


OF  THE   IN^SPECnON   OF   SHINGLES  AND   LUMBER. 

Sec.  2069.     The  board  of  supervisors  of  each  county,  as  often 
as  may  be  necessary,  shall  appoint  one  inspector  of  lumber  and 
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shingles,  who  shall  have  the  power  to  appoint  one  or  more  depu- 
ties to  act  under  him.  For  the  conduct  of  the  deputies,  the  prin- 
cipal shall  be  liable. 

Sec.  2070.  Before  any  inspector-,  or  deputy  inspector,  shall  Oath :  bond  of. 
enter  upon  the  duties  of  his  office,  he  shall  take  an  oath  or  affirm- 
ation  that  he  will  faithfully  and  impartially  execute  the  duties 
required  of  him  by  law;  and  each  inspector  shall,  moreover,  enter 
into  a  bond  with  sufficient  security  to  be  approved  by  the  county 
auditor,  in  such  sum  as  the  board  of  supervisors  may  require, 
made  payable  to  the  state  of  Iowa,  which  bond  shall  be  deposited 
with  the  treasurer  of  the  county,  conditioned  for  the  faithful  and 
impartial  performance  of  his  duties,  as  required  bv  law. 

Seo.  2071.  Any  person  who  may  think  himself  aggrieved  by  Suit  on  bond, 
the  incapacity,  neglect,  or  misconduct  of  such  inspector  or  his  -"^^^ 
deputy,  may  institute  a  suit  on  a  copy  of  the  bond  certified  by 
the  treasurer  in  his  own  name.  And  in  case  the  persons  suing 
shall  obtain  judgment,  he  may  have  execution, as  in  other  cases; 
but  the  suit  shall  be  commenced  within  one  year  after  the  cause , 
of  action  accrues. 

Sec.  2072.  The  inspectors  or  their  deputies,  within  their  Duties  of  in- 
respective  counties,  shall  inspect  all  lumber,  boards,  and  shingles,  if^g^JSoi). 
on  application  made  to  them  for  that  purpose;  and  when 
inspected,  stamp  on  the  lumber,  boards,  and  shingles,  with  brand- 
ing irons  made  for  that  purpose,  the  name  of  the  state  and 
county  where  inspected,  and  the  kind  and  quality  of  the  articles 
inspected,  which  branding  iron  shall  be  made  and  lettered  as 
directed  by  the  board  of  supervisors.  And  every  inspector  shall 
make,  in  a  book  for  that  purpose,  fair  and  distinct  entries  of  arti- 
cles inspected  by  him  or  his  deputies,  with  the  names  of  the 
persons  lox  whom  said  articles  were  inspected. 

Sec.  2073.    If  any  person  shall  coun:erfeit  the  aforesaid  brands  Penalty  for 
or  marks,  or  either  of  them,  upon  conviction  thereof,  he  shall  be  r!^"^.^*^^"^* 
deemed  guilty  of  forgery,  and  shall  be  punished  accordingly. 

See  §  3935. 

Sec.  2074.     A  lawful  shingle  shall  be  sixteen  inches  in  length,  size  of  shin- 
four  inches  wide,  and  half  an  inch  thick  at  the  butt  end;  and  all  iranded^divi- 
lumber  shall  be  divided  into  four  qualities,  and  shall  be  designated  sion  of  jumbcr. 
clear,  first  common,  second  common,  and  refusal.     Shingles  shall 
be  clear  of  sap,  and  designated  as  first  and  second  quality.     The 
shingles  to  be  branded  on  each  bundle  with  the  quality  and  the 
,  name  of  the  inspector. 


CHAPTER  2. 

MONEY  OF  ACCOUNT  AND  INTEREST. 


Section  2075.     The  money  of  account  of  this  state  is  the  dol- 
lar, cent,  mill,  and  all  public  accounts  and  the  proceedings  of  all  r.Ti?!?'*^^*^ 
courts  in  relation  to  money,  shall  bo  kept  and  expressed  in  money  ^-  ^^»  2  ois. 


money,  shall  bo  kept  and  expressed  in  money 
of  the  above  denomination. 

[The  word  "counts  ''in  the  third  line  of  the  sectiDn,  as  it  stands  in  the 


Digitized  by 


Google 


580 


MONEY   OF   ACCOUNT   AND   INTEREST.        [TiTLE  XIV. 


•Same. 
R.  9  1786. 
C.  '51,  't  IM4. 


Interest:  rate 

of. 

R.  1 1787. 

C.  ^61.  S  94B. 


printed  code,  is  changed  to  "courta  "  in  accordance  with  the  list  of  "er- 
rata '*  in  that  volume.] 

Sec.  2076.  The  above  provisions  shall  not  in  any  manner  af- 
fect any  demand  expressed  in  nioney  of  another  denomination, 
but  such  demand,  in  any  suit  or  proceeding  affecting  the  same, 
shall  be  reduced  to  the  above  denomination. 

Sec.  2077.  The  rate  of  interest  shall  be  six  cents  on  the  hun- 
dred by  the  year,  on: 

1.  Money  due  by  express  contract; 

2.  Money  after  the  same  becomes  due; 

3.  Money  lent;  , 

4.  Money  received  to  the  use  of  another,  and  retained  beyond 
a  reasonable  time  without  the  owner's  consent,  express  or  im- 
plied; 

5.  Money  due  on  the  settlement  of  matured  accounts  from  the 
day  the  balance  is  ascertained; 

6.  Money  due  upon  open  accounts  after  six  months  from  the 
date  of  the  last  item: 

7.  Money  due,  or  to  become  due,  where  there  is  a  contract  to 
pay  interest,  and  no  rate  is  stipulated.  In  all  of  the  cases  above 
contemplated  parties  may  agree  in  writing  for  the  payment  of 
interest  not  exceeding  ten  cents  on  the  hundred  by  the  year. 

[The  word  **  rate  '*  in  the  first  line,  as  in  the  original,  is  **  rule  ''  in  the 
pnnted  code.] 


A  note  providing  for  interest  at  ten 
per  cent,  per  annum  from  date,  draws 
interest  at  that  rate  after  as  well  as 
before  maturity :  Hand  v.  Armstrong, 
18-324;  Lucas  v,  Fickel  20-490. 

Where  the  interest  on  a  note  is 
made  payable  annually,  each  install- 
ment of  interest  will  draw  interest  at 
six  per  cent,  from  the  time  it  is  pay- 
able: Mann  v.  Cross,  9-827;  Pres- 
ton V.  Walker,  26-205;  Burrows  v. 


On  Judgments 
and  decrees. 


^■M 


1946. 


is  not  made  payable  annually  or  at  a 
specified  time,  it  will  not  draw  in- 
terest even  from  the  time  of  the  ma- 
turity of  the  principal:  Aspintpall 
V.  Blake,  25-319. 

The  parties  may,  by  contract,  stip- 
ulate that  interest  which  is  made  pay- 
able annually,  quarterly,  or  otherwise, 
shall  bear  interest  at  ten  per  cent, 
from  the  time  it  is  due:  Eagan  r. 
Day,  46-239. 


Striker,  47-477;  but  if  the  interest 

Sec.  2078.  Interest  shall  be  allowed  on  all  moneys  due  on 
judgments  and  decrees  of  any  competent  cAurt  or  tribunal,  at 
the  rate  of  six  cents  on  the  hundred  by  the  year,  unless  a  diflferent 
rate  is  fixed  by  the  contract  on  which  the  judgment  or  decree  is 
rendered;  in  which  case  the  judgment  or  decree  shall  draw 
interest  at  the  rate  expressed  in  the  contract,  not  exceeding  ten 
cents  on  the  hundred  by  the  year,  which  rate  must  be  expressed 
in  the  judgment  or  decree. 


It  is  necessary  that  the  rate  of  in- 
terest be  **expressed  in  the  contract" 
in  order  to  authorize  a  judgment 
bearing  a  greater  rate  of  interest 
than  SIX  per  cent.;  therefore,  held, 
that,  although,  as  it  seems,  coupons 
made  in  Iowa,  but  payable  in  New 
York,  in  which  no  rate  of  interest  is 


specified,  would  draw  interest  from 
maturity  at  seven  per  cent,  (the  r^  in 
the  latter  state),  yet  a  judgment  in 
Iowa  upon  such  coupons  could  only 
draw  interest  at  the  rate  of  six  per 
cent.:  Rogers  v.  Lee  Co,,  I  Dillon 
(CJ.  S.  C.  C),  529. 


Prohlbltloa 
K.  i  1790. 


Sec.  2079.  No  person  shall,  directly  or  indirectly,  receive  in 
money,  goods,  or  things  in  action,  or  n>  any  other  manner,  any 
greater  sum  of  value  for  the  loan  of  money,  or  upon  contract 
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founded  upon  any  bargain,  sale,  or  loan  of  real  or  personal  prop- 
erty than  is  in  this  chapter  prescribed. 


Extension;  renewal;  fobbeab- 
ance:  The  extensio  i  of  time  of  a 
loan  is  a  loan  within  the  meaning  of 
the  usury  laws,  and  a  new  note  given 
by  the  surety  to  obtain  an  extension 
of  time  on  the  original  undertaking 
would  be  usurious:  Kendig  p.  Linn^ 
47-62. 

A  note  given  in  payment  of  a  bal- 
ance due  on  a  usurious  note  is  itself 
usurious,  for  the  debtor  has  the  right 
to  have  all  {payments  made  on  the 
original  note  in  discharge  of  usuri- 
ous interest  applied  upon  the  prin- 
cipal :  National  Bank  of  Winter- 
set  r.  Eyre.  52-114.  Callanan  v, 
Shaw,  24^41,  Gafih  v.  Cooper,  12- 
iH>4. 

But  if  money  be  borrowed  to  pay 
off  a  usurious  debt,  the  lender,  even 
with  notice,  is  not  affected  by  the 
usury  in  the  original  debt:  Wendle- 
bone  V.  Parks,  lb-546. 

An  agreement,  atVr  the  maturity 
of  a  note,  to  p  ^y  more  than  a  lesrtu 
rate  of  interest  for  forbearance,  does 
not  affect  the  note,  but  such  contract 
itselt  is  usurious,  and  anything  paid 
thereon  will  be  applied  ajs  general 
payment  on  the  note  :  Mallett  v. 
Stone,  17-64. 

Place  of  contracting  :  Where 
a  contract  is  made  in  one  state  to  be 
performed  in  another,  the  parties  may 
stipulate  that  interest  shall  be  cal- 
culated according  to  the  laws  of  the 
place  of  performance:  Butters  v. 
Olds,  11-1.  In  such  cases  the  par- 
ties may  adopt  the  rules  of  either 
state  as  to  interest;  and  where  the 
note  was  executed  in  one  state,  to  be 
performed  in  another,  and  the  maker 
resided  in  still  another  stite,  aud  the 
property  pledged  as  security  was 
there  situated  ;  held,  that  the  law  of 
that  state  might  be  adopted  as  to 
interest,  provided  such  provision 
was  not  resorted  to  me  ely  as  a 
means  of  evading  the  usury  law: 
Arnold  r.  Potter,  22-11)4. 

A  note  executed  and  dated  in  Mis- 
souri, but  delivered,  and  the  consid- 
eration ther  of  received,  in  Iowa, 
held,  an  Iowa  contract  and  subject  to 
the  Iowa  law  as  to  usury:  Hart  v. 
Wills,  52-56,  / 

Agkkehents  as  to  penalty  for 
non-payment  of  money  when 
due:  An  agreement  to  pay  a  sum  of 
money  by  a  day  certain,  and  more 
than  legal  interest  afterwards,  by  way 
of  penalty,  if  the  debt  be  not  paid 
when  due,  is  not  usurious:   Wrignt  v. 


Shuek,  Mor.,  425:  Shuck  v.  Wright, 
1  Gr.,  128;  Gower  v.  Carter,  H-244; 
Wilson  V.  Dean,  1(M32;  Conrad  v. 
Gibbrn,  29-120;  But  in  such  cases 
the  court  will  not  allow  a  recovery, 
either  by  way  of  penalty  or  liquidated 
damages,  of  more  Uian  a  legal  rate 
of  interest  for  the  failure  to  pay 
when  due:  Gower  v.  Carter,  supra; 
Vennum  v.  Gi'epory,  21-326. 

A  provision  in  a  note  that,  if  not 
paid  when  due,  the  principal  shall 
di-aw  interest  at  ten  per  cent,  from 
date,  will  not  constitute  usury  unless 
it  be  shown  that  interest  is  included 
in  the  face  of  the  note.  But  if  interest 
is  so  included,  the  parties  will  not  be 
allowed,  by  thus  liquidating  the 
damages  for  the  mere  non-payment 
of  •money,  to  evade  the  usury  law: 
Fisher  v.  Anderson,  25-28. 

Discount  and  exchange:  The 
charging  of  exchange  in  addition  to 
legal  in&rest  in  discounting  foreign 
bills  of  exchange  is  not  usury  unless 
resorted  to  for  the  purpose  of  covering 
up  a  usurious  transaction;  but  it  is 
otherwise  as  to  domestic  bills:  Bur- 
rows  V,  Cook,  17-4:36. 

The  sale  of  a  note,  not  usurious,  by 
the  payee,  a^.  a  greater  rate  of  dis- 
count than  legal  intere$>t,  will  not 
constitute  usury:  Dickerman  v.  Day, 
81-444;  and  the  ^ame  rule  will  hold 
as  to  an  accommodation  note,  unless 
the  purchaser  has  knowledge  of  the 
character  of  the  paper:  Ibid, 

Commissions  and  attorney's 
fees:  The  act  of  an  agent  for  the 
loan  of  money  in  exacting  a  commis- 
sion for  himself,  beyond  the  legal 
rate  of  interest,  without  authority  or 
consent  of  his  principal,  will  not 
render  the  loan  usurious:  Gokey  v, 
Knapp,  44-:^2;  Brig  ham  v,  Myers, 
51-39/.  But  a  party  making  a  loan 
to  another,  in  person,  cannot,  under 
the  name  of  commission,  exact  more 
than  a  legal  rate  of  interest:  Pond 
V.  Waterloo  Agricultural  Works,  50- 
596. 

A  stipulation  for  reasonable  at- 
torney's fees,  to  be  taxed  up  &s  part 
of  the  costs  in  case  of  suit,  does  not 
constitute  usurv:  Nelson  v.  Ererett, 
29-184;  Weutherby  v.  Smith,  30- 
131. 

Money  paid  as  usurious  inter* 
est:  Where  there  is  no  contract  for 
an  illegal  ra^e  of  interest,  the  mere 
receiving  of  such  interest  will  not 
render  the  contract  itself  usurious, 
but  the  receiving  of  Ihe  usurious  in- 
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terest  is  unlawful  and  the  amount  so 
received  will  be  presumed  to  be  ap- 
plied to  the  payment  ot  the  debt  and 
legal  interest  thereon :  Sexton  v.  Mur- 
doch, 36-516  ;  and  where  the  transac- 
tion embodies  two  or  more  notes,  the 
whole  amount  of  payments  will  be 
applied  to  the  sum  legally  due  on  all 
of  them  and  not  to  the  payment  of 
usurious  interest,  even  when  one  of 
them,  including  usurious  interest, 
appears  as  fully  paid:  Smith  r.  Coop- 
ers, 9-876. 

Usurious  interest  voluntarily  paid 
cannot  be  recovered  back:  Nicholls 
V.  SkeeL  12-300  :  Quinn  v.  Boynton, 
40^304. 

In  general:  The  provisions  of 
this  section  apply,  not  only  to  con- 
tracts for  loans  but  also  to  any  con- 
tract of  purchase  or  sale  of  property 
where  an  unlawful  rate  of  interest  is 
provided  ior:  Callanan  v.  Shaw, 
24—441.  But  a  party  may  lawfully 
sell  property  on  time  for  a  lar«-er  sum 
than  his  cash  price,  with  lawful  in- 
terest thereon  to  the  time  of  pay- 
ment, would  amount  to;  therefore 
held,  that  a  sale  of  sheep  for  a  sum  to 
be  paid  at  a  future  day,  wherein  it 
was  agreed  to  pay.  annually,  two 
pomids  of  wool  per  sheep  until  time 
of  payment  (the  value  of  the  wool 
being  greater  than  legal  interest  on 
the  sum  to  be  paid)  was  not  usurious, 
in  the  absence  of  any  showing  that 
there  was  an  intention  to  evade  the 
usury  law:  First,  etc.,  Bank  v.  Otcen, 


28-185;  Gilmore  v.  Ferguson,  28-220. 
The  word  "contract"  as  used  in 
this  section  refers  to  the  entire  trans- 
action in  which  usurious  interest  has 
been  reserved.  The  substitution  of 
one  contract  for  another  or  the  sub- 
stitution of  a  new  note  for  an  old  one 
will  not  purge  the  usury:  Smith  r. 
Coopers,  9-376;  Campbell  v,  McUarg, 

An  indorsement  on  a  usurious  note 
by  the  holder  thereof  of  the  usurious 
interest  therein  reserved  will  not 
purge  such  note  of  usury,  unless  the 
debtor  concur  therein  so  as  to  make 
virtually  a  new  contract:  National 
Bank,  etc.,  v.  Eyre,  b^r-li^ 

Where  there  is  no  evidence  of  an 
intent  or  agreement  to  contract  ibr 
usurious  interest,  a  jury  would  not 
be  justified  in  finding  usury:  Jones 
V.  Berry  hill,  25-289. 

A  note  executed  to  secure  a  loan 
of  gold  at  a  higher  rate  of  premium 
than  the  market  value  of  the  gold, 
hell,  usurious:  Austin  r.  Walker-, 
45-527. 

The  Code  of  1851  repealed  all 
usury  laws  in  existence  at  that  time, 
and  until  the  passage  of  the  act  ot 
1853,  which  was  substantially  the 
same  as  the  law  now  in  ibrce,  there 
was  no  law  in  Iowa  regulating  the 
rate  of  interest:  Palmer  r.  Leffler, 
18-125. 

As  to  rate  of  interest,  charges,  etc., 
allowable  on  loans  in  mutual  buUding 
associations,  see  §  1186  and  note. 


Sec.  2080.  If  it  shall  be  ascertained  in  any  suit  brought  on 
Usury:  penalty  any  contract,  that  a  rate  of  interest  has  been  contracted  for 
R.'^/iTOL^'  greater  than  is  authorized  by  this  chapter,  either  directly  or  indi- 
rectly, in  money  or  property,  the  same  shall  work  a  forleiture  of 
ten  cents  on  the  hundred  by  the  year  upon  the  amount  of  such 
contract,  to  the  school  fund  of  the  county  in  which  the  suit  is 
brought,  and  the  plaintiflf  shall  have  judgment  for  the  principal 
sum  without  either  interest  or  cost.  The  court  in  which  said  suit 
is  prosecuted,  shall  render  judgment  for  the  amount  of  interest 
forfeited  as  aforesaid  against  the  defendant,  in  favor  of  the  state 
of  Iowa  for  the  use  of  the  school  fund  of  said  county,  whether 
the  said  suit  is  contested  or  not;  and  in  no  case  where  unlawful 
interest  is  contracted  for,  shall  the  plaintiflf  have  judgment  for 
more  than  the  principal  sum,  whether  the  unlawful  interest  be 
incorporated  with  the  principal  or  not. 

Who  mat  setup  thb  defense 
OP  usury:  The  defense  of  usury  is 
personal  to  the  debtor,  and  cannot  be 
mterposed  by  one  who  is  not  a  party 
nor  privy  to  the  usurious  contract: 
Drake  v,  Lowry,  14-125;  Sternberg 
V.  Callanan,  14-251 ;  Miller  v.  Clark, 
37-325.  It  cannot,  therefore,  be  inter- 
posed by  the  grantee  of  land  mort- 


gaged to  secure  the  usurious  debt,  in 
an  action  to  forclose:  Green  v.  Turwr, 
a*^112;  Greither  v,  Alexander,  15- 
470;  Hollingworth  v,  Swickard,  10- 
385:  Frost  v.  Shaw,  10-491;  Ferry 
V,  Kmrns,  13-174;  nor  by  a  judgment 
creditor  of  an  insolvent:  Carmichnel 
V.  Bodfish,  32-418;  nor  can  a  junior 
mortgagee   in  an  action  to  redeem 
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from  the  judprment  in  a  forc!os- 
ure  proceeding:  to  which  he  was  not 
made  a  party  and  in  which  usuiy 
was  not  pleatled,  set  np  usury  and 
compel  the  holder  of  the  judgment  to 
accept  less  th^  the  amoimt  of  h's 
lien:  Powell  t>.  Hunt,  11^80;  and 
held,  that  such  defense  could  not  be 
set  up  by  one  who  had  convert  d  a 
note  and  collected  the  full  amount, 
when  sued  by  the  true  owner  tor  the 
amount  so  collected:  Allison  r.  King, 

In  an  action  to  foreclose  a  mortga^ 
upon  the  homestead,  g-iven  by  the 
husband  and  wife  to  secure  a  note  of 
the  husband,  the  plea  of  usury  may 
be  set  up  by  the  wife:  Lyon  v,  IVelsh, 
20-578. 

In  an  action  on  a  co-partnership 
note,  either  partner,  without  the  con- 
sent of  the  other,  may  set  up  usury, 
and  so  may  a  partner  who  has  under- 
taken to  pay  the  firm  debts,  in  a  suit 
broujrht  ajrainst  him  alone,  after  dis- 
solution: Afachinists*  Bankv,  Krum, 
15-49. 

A  surety  may  avail  himself  of  the 

Elea  of  usury:  Kendigv,  Linn,  47-62  ; 
ut  the  surety  may  pay  the  usurious 
debt  when  it  becomes  due,  and  need 
not  wait  until  suit  is  brought,  so  as  to 
set  up  usury;  and  in  an  action  by 
him  to  recover  from  the  principal  the 
amount  so  paid,  the  latter  cannot 
plead  the  usury:  Culver  v.  Wilbern, 
48-26.    However,  a  surety  who  has 

Said  a  portion  of  the  original  usurious 
ebt,  and  given  his  own  note  for  the 
balance,  cannot,  as  against  his  own 
note,  interpose  the  plea  of  usury:  Ihid. 
The  fokfeiture  ;  nature  op  ; 
COMPUTATION,  ETC:  Jt  is  not  on  the 
plea  or  for  the  benefit  of  the  borrower 
that  the  court  decrees  a  forfeiture; 
but  whenever  usury  is  brought  to  its 
knowledge  :  Machinists'  Bank  r. 
Krum,  15-49;  and  when  usury  is 
found,  the  penalty  in  favor  of  the 
school  fund  will  be  enforced,  althoujrh 
the  parties  agree  in  asking  a  ditfcr- 
ent  judgment:  Burrows  v.  Cook,  17- 
486. 

But  the  state,  representing  the 
,  school  fund,  has  no  absolute  or  vested 
right  to  the  forfeiture.  Its  right  is 
qualified  and  incidental,  and  accrues 
only  when  an  unpaid  usurious  contnuji 
is  brought  before  the  court  for  adju- 
dication, and  the  usury  is  in  a  legiti- 
mate way  brought  to  the  knowledge 
of  the  court.  Where  suit  was  brought 
for  a  balance  of  usurious  interest,  the 
principal  and  legal  interest  having 
been  paid,  held  en-oneous  to  render 
judgment  against  defendant  in  favor 


of  the  school  fund  for  tfn  per  cent, 
of  the  amount  originally  loaned : 
Eashyv.  Stand,  lhi-132. 

The  judgment  in  favor  of  the  school 
fund  lor  the  penalty,  should  be 
against  the  surety,  as  well  as  against 
the  princ  pal,  and  it  seems  that  the 
surety,  if  coinj)olled  to  pay,  may  have 
action  against  the  principal  for  reim- 
bursement of  such  penaltv.  or  against 
his  co-surety  for  contri\)ution,  and 
may  be  su'jrogated  to  the  rights  of  the 
state  wi.h  rspect  to  the  judgment 
antl  any  security  held  by  it:  Mcin- 
tosh V.  Likens,  25-555. 

In  an  action  on  a  co-partnership 
debt,  if  usury  is  set  up  by  either  part- 
ner, the  penalty  should  be  enforced 
airainst  both:  Machinists^  Bank  v, 
Krunty  15^9. 

The  forfeiture  is  not  a  lien  upon 
premi:jes  mortgaged  to  secure  the 
usurious  debt,  but  becomes  a  lien  only 
from  date  of  judgment  therefor: 
Lewis  V.  Barmbt/,  14S<, 

In  computing  the  forfeiture,  the 
ten  per  cent,  interest  should  be  reck- 
oned on  the  balance  of  tiie  original 
sums  loaned  remaining  unpaid,  in 
the  same  manner  as  it  the  interest 
was  going  to  the  plaintiff :  and  not 
upon  the  entire  sum  originally  loaned: 
Smith  V.  Cooper,  9-376.  It  should 
be  computed  up  to  the  date  of  judg- 
ment and  not  simply  to  the  maturity 
ot  the  contract:  Ficklin  v.  Zwart, 
10-387  ;  and  from  the  tuue  the  money 
was  borrowed,  notwithstanding  the 
fact  that  the  form  of  the  indebtedness 
has  been  changed  to  t'at  of  a  note 
bearing  a  later  date:  Drake  v.  Low' 
ry,  14-125. 

While  the  courts  of  this  state  will 
not  enforce  the  penal  statutes  of  an- 
o  her  state,  yet  where  a  contract 
made  with  reference  to  the  laws  of 
^mother  state  U  usurious  there,  the 
forfeiture  -  rovided  by  such  laws  will 
be  enforced :  Arnold  v.  Potter,  22-194. 

CONFESSIOX  OF  JUDGMENT:     The 

detense  of  usury  must  be  set  up  be- 
fore jtid^ment,  and  a  judgment  by 
confession  cannot  be  attacked  on  the 
givund  that  usurious  interest  is  in- 
cluded therein:  Troxel  v.  Clarke^ 
9--2U1;  Tirogood  v.  Pence,  22-543; 
Miller  r.  Clarkf  37-325.  But  a  con- 
fession ot  judgment  entered  into  for 
the  purpose  of  evading  the  usury 
laws,  is  void  as  between  the  parties, 
so  far  as  the  amount  in  excess  of  the 
sum  the  plaintiff  may  lawfully  recov- 
er is  concerned :  Mullen  v.  Russell ^ 
46-386;  Ohm  v,  Dickerman,  50-671. 

Usury  as  against  assignee  op 
note:  Usury  may  be  pleaded  agaii.st 
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Anlgneemay 
recover  of 
usurer. 
R.  2 1792. 


a  bona/ide  holder  for  value  of  a  De^o- 
tiabte  instrument  m  well  as  a^nst 
the  payee:     Bacon  v.  Lee,  4-4S). 

Where  the  holder  of  the  note  takea 
it  upon  representations  of  the  maker 
that  it  is  not  usurious,  the  latter  will 
be  estopped  from  setting*  up  the  plea 
of  usury  a^inst  such  holder:  French 
V.  Rowe  lo-56i;  Callanan  v.  Shaw, 
24-441 ;  but  if  the  transaction  is  mere- 
ly a  device  to  evade  tiie  usury  law,  to 
which  the  assignee  is  privy,  he  will 
not  be  protectea:  Nichols  r.  Lecins, 
16-362. 

As  TO  costs:  Costs  are  not  to  be 
recovered  by  the  party  making  the 
loan :  Binford  v.  Boardman,  44-53. 

Althoujfh  there  is  no  declaration 
that  judgment  shBll  be  rendered 
agrainst  the  plaintiff  for  costs,  yet 
where  defendant  on  the  issue  joined 
OS  to  usury  is  successful,  the  costs  niay 
be  taxed  to  plaintiff.  It  was  not  in- 
tended to  leave  each  party  to  pay  his 
own  costH  in  such  cases:  Garth  v. 
Cooper,  12-364. 

On  appeal  in  an  action  in  which 
usury  was  pleaded,  held,  that  plain- 
tifiP  might,  in  the  supreme  court,  re- 
mit the  usury  and  have  judgment 
entered  there  for  the  principal,  jndyr- 
ment  being  also  there  entered  in  favor 
of  the  school  fund  for  the  penalty, 
and  the  costs  in  the  court  below  and 


Thompson  r.  Pumell,  10-205, 

Competency  of  parties  as 
witnesses:  As  this  section  omits 
the  provision  of  Rev..  §  1791,  as  to  the 
person  contracting  being  a  competent 
witness,  such  person  will  not  be  com- 
petent to  testify  if  he  falls  within  the 
provisions  of  §  3639:  Wormley  r. 
Hamburg,  40-22.  yln  such  caj^es," 
the  code  commissioners  say,  '*the 
party  agreeing  to  pay  the  usurious 
inU^rest  should  pav  what  he  agreed 
to,  lather  than  make  an  exception  to 
the  general  rule:"  Code  Corners' 
Rep. 

In  general:  Usury  may  be  set 
up  as  a  defense  in  an  equitable  ac- 
tion without  first  tendering  the 
amount  legally  due.  'ihe  maxim 
**  He  who  seeks  equity  must  do  equi- 
ty/* is  not  applicable  in  such  case: 
Kuhner  v.  Butler,  11-419;  Cox  v. 
Dowilas,  12-185. 

The  borrower  may  have  affirmative 
relief  from  the  usurious  contract 
Neither  his  rights  nor  the  duty 
of  the  court  to  enter  up  judjr- 
ment  in  favor  of  the  school  fund 
should  depend  upon  the  form  of  the 
proceeding:  Morrison  v.  Miller,  46- 
84. 

The  plaintiff  in  an  action  on  a 
usurious  note,  should  not  be  all  wed 
to  recover  an  attorney's  f>e  provided 
therein:  Miller  v,  Gardner,   49-2.U. 


on  appeal  being  taxed  to  plaintiff: 

Sec.  2081.  Nothing  in  this  chapter  shall  be  so  construed  as 
to  prevent  the  proper  assignee,  in  good  faith  and  without  notice, 
of  any  usurious  contract,  recovering  against  the  usurer  the  full 
amount  of  the  consideration  paid  by  him  for  such  contract,  less 
the  amount  of  the  principal  money,  but  the  same  may  be  recov- 
ered of  the  usurer  in  the  proper  action  before  any  court  having 
competent  jurisdiction. 

An  assignee  cannot  have  recourse 
against  his  assignor  in  such  cases  un- 
til he  has  sustained  loss  by  reason  of 
the  usurious  character  of  the  note: 
Culver  V.  Wilbern,  48-26. 


Whether  the  usurer  is,  under  th's 
secfion,  liable  to  anv  one  but  his  im- 
mediate assignee,  discussed,  but  not 
decided :  Brown  v,  Wilcox,  15-414. 


OHAPTEE  3. 


OF   NOTES   AND  BILLS. 


Negotiable. 
R  J 1794. 
C.  '61,  i  M7. 


Section  2082.  Notes  in  writing,  made  and  signed  by  any  per- 
son, promising  to  pay  to  another  person  or  bis  order  or  bearer,  or 
to  bearer  only,  any  sum  of  money,  are  negotiable  by  endorsement 
or  delivery  in  the  same  manner  as  inland  bills  of  exchange, 
according:  to  the  custom  of  merchants. 

A  provision  in  a  note  making  it  i  place,  does  not  restrict  its  negotiabil- 
nogotiable  and  payable  at  a  cjrtain  I  ity  elsewhere,  nor  is  demand  at  the 
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(§  2546):    Tounker  v.  Marthi,  18-143; 
and  see  note  to  §  2084. 

The  transferee  of  a  negotiable  noto 
after  maturity  takes  it  subject  to  all 
equities  arising  out  of  the  note  itself, 
but  not  subject  to  an  independent 
set-otf.  Sec.  254S  does  not  apply  to 
such  cases:  Richards  p.  Dauy,  34- 
427;  Slannus  v,  Stannus^  30-448. 


specified  place  necessary  in  order  to 
cnargd  the  maker  :  Scoharie,  etc., 
Bank  V.  Berard,  51-257. 

Where  a  note  payable  to  payee  or 
order  is  transferred  without  indorse- 
ment, the  transferee,  although  he 
may  bring  action  in  his  own  name, 
(§  2548)  is  not  an  indorsee  but  an  as- 
8i(;nee,  and  as  such  is  subject  to  equi- 
ties   existing   against    his    assignor 

Sec.  2083.     The  person  to  whom  such  sum  of  money  is  made  Action, 
payable,  may  maintain  an  action  against  the  maker,  and  any  per-  c'Joi,  giwa 
son  to  whom  such  note  is  so  endorsed  or  delivered,  may  maintain 
his  action  in  his  own  name  against  the  maker  or  the  endorser,  or 
both  of  them. 

Sec.  2084.     Bonds,  due  bills,  and  all  instruments  in  writinj^,  by  A«ignment  of 
which  the  maker  promises  to  pay  to  another,  without  words  of  KStrumente.  ^ 
negotiability,  a  sum  of  money,  or  by  which  he  promises  to  pay  a  5?5J'?949 
sum  of  money  in  property  or  labor,  or  to  pay  or  deliver  any  prop- 
erty or  labor,  or  acknowledges  any  money  or  labor  or  property  to 
be  due,  are  assignable  by  endorsement  thereon  or  by  other  writ- 
ing, and  the  assignee  shall  have  a  right  of  action  in  his  own  name, 
subject   to  any  defense  or  counter   claim    which   the  maker  or 
debtor  had  against  any  assignor  thereof  before  notice  of  his  as- 
signment. 


The  in'lorsement  of  a  non-negotia- 
ble note  is  equivalent  to  the  making 
of  a  new  note,  and  is  a  direct  under- 
taking, and  not  a  conditional  one. 
Demand  on  the  original  master,  and 
notice  thereof,  are  not  necessary  in 
order  to  charge  such  assignor,  and 
the  holder  may  write  an  absolute 
guaranty  or  a  waiver  of  demand  and 
notice  over  the  blank  indorsement  of 
the  assignor  and  hold  him  there- 
under: Wilson  V.  Ralphs  3-450; 
Long  V,  Smyser,  3-266. 

The  assignee  of  negotiable  paper 
stands  in  tne  same  position  as  the 
assignee  of  a  non-negotiable  instru- 
ment, and  is  subject  to  the  same  de- 
fenses, Franklin  v.  Twogood^  18-515; 
but  a  transferee  of  negotiable  paper, 
after  maturity,  is  only  subject  to 
equities  arising  out  of  the  note  itself: 
See  notes  to  §  2082. 

If,  after  an  assignment  of  which 
the  debtor  has  no  notice,  another  per- 
son obtains  a  second  assignment,  and 
first  gives  notice  of  his  right,  he  will 
Ixj  preferred    to  the  first 


Merchants*  etc..  Bank  v.  Heicit\  3-93. 

The  provisions  of  this  chapter  do 
not  limit  the  assignability  ot  claims 
to  those  specifical ly  mentioned :  Weire 
p.  City  of  Davenport^  11-49. 

An  instrument  of  guaranty  is  as- 
signable: First,  etc.,  Banko/Dubuqus 
V.  Carpenter,  41-518,  521;  so  is  an 
attachment  bond,  Moorman  v.  Collier^ 
32-13!^;  so  is  a  judgment,  and  the 
assignee  takes  subject  to  all  equities 
against  the  assignor:  Burtis  v.  Cook^ 
16-ly4;  BaUinger  v.  Tarbll,  16-491. 

A  policy  of  insurance,  the  assign- 
ment of  which  is  expressly  prohibited, 
is  assignable,  after  foss,  the  same  as 
any  other  debt:  Walters  v.  Washing' 
ton  Ins.  Co.,  1-404. 

An  assignment  of  a  lease  carries 
with  it  all  the  rights  of  the  grantee, 
as  well  where  the  words  *'or  assigns" 
are  omitted  after  the  grantee*s  name, 
as  where  thev  are  inserted:  Frederick 
V.  Callahan,  40-3il. 

As  to  the  action  by  assignee,  see  § 
2546. 


to  the  first   assignee: 
Sec.  2085.     Instruments  by  which  the  maker  promises  to  pay  Are  negotiable. 
a  sum  of  money  in  property  or  labor,  or  to  pay  or  deliver  property  ?•.!    ^  Ar« 
or  labor,  or  acknowledt^es  property  or  labor  or  money  to  be  due  to    ' 
another,  are  negotiable  instruments  with  all  the  incidents  of  nego- 
tiability, whenever  it  is  manifest  from  their  terms  that  such  was 
the  intent  of  the  maker;  but  the  use  of  the  technical  words  "or- 
der "  or  "  bearer  "  alone  will  not  manifest  such  intent. 

The  use  of  the  words   * 'without  de- 1  the  intent  of  the  maker  that  the  in- 
falcatioa,"  ^eW  sufficient  to  manifest  |  strument     should     be     negotiable: 
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Assignment 
]>rohibited. 
K.  i  1798. 
C.  51,  g  961. 


Council  Bluffs  Iron  Works  v,  Cuppey. 
41-104. 

A  note  payable  **in  currency"  or 
**  in  current  funds  '*  is  not,  prima 
facie,  a  ntj^otiable  instrument,  even 
though  made  payable  at  a  banking 
house:  Rindskoffv.  BarreU,  11-172; 
Huae  V.  Hamblin,  29-601 ;  but  it  may 
be  shown  by  parol  evidence  that  by 
those     words     the    parties    meant 


Open  account 
assignable. 
R.  -^  1799. 
C.  '51,  {  952. 


Assignor  of; 
how  charged. 
R.  a  1808. 
C.  'ol.  1 96G. 


"money,"  and  tiiat  therefore  the 
instrument  is  negotiable:  Haddock 
V.  Woods,  46-438. 

The  use  of  the  words  **  or  bearer  " 
held  not  sufficient  to  make  the  instru- 
ment negotiable:  Peddicordv.  Whit- 
tarn,  9-471  ;  and  so  held  also,  in  re- 
gard to  the  use  of  the  wortls  **  or 
order"  in  a  receipt  for  com:  Mer- 
chants' dtc,  Bank  v.  Hewitt^  3-93. 


Sec.  2086.  When  by  the  terms  of  an  instrument  its  assign- 
ment is  prohibited,  an  assignment  of  it  shall  nevertheless  be 
valid,  but  the  maker  may  avail  himself  of  any  defense  or  counter 
claim  against  the  assignees,  which  he  may  nave  against  any  as- 
signor thereof  before  suit  is  commenced  thereon. 

The  assignment  of  a  policy  of  in- 1  hibited,  would,  under  this  section,  be 
surance,  by  the  term.^i  of  which  an  valid:  Mershon  v.  National  Ins. 
assignment  thereof  is  expressly  pro- 1  Co.,  34-87. 

Sec.  2087.  An  open  account  of  sums  of  money  due  on  con- 
tract may  be  assigned,  and  the  assignee  will  have  the  right  of 
action  in  his  own  name,  but  subject  to  the  same  defenses  and 
counter  claims  as  the  instruments  mentioned  in  the  preceding 
section. 


The  assignment  of  an  open  account 
as  here  contemplated  must  be  in 
writing.  An  assignment  by  delivery 
or  in  parol  will  not  be  sufficient:  An- 
drews V.  Brown,  l-15i ;  Williams  v. 
SouUer,  7-435,  448. 


In  an  ac.'ion  by  the  assignee  of  the 
account  the  defendant  may  set  up 
an3r  claim  he  may  have  against  the 
assignor  before  suit  is  commenced: 
Zugg  V.  Turner,  8-223 ;  Reynolds  r. 
Martin,  51-324. 


Sec.  2088.     The  assignor  of  any  of  the  above  instruments,  not 
negotiable,  shall  be  liable  to  the  action  of  his  assignee  without 


notice. 

This  section  does  not  limit  the  ac- 
tion of  an  assignee  in  such  cases  to 
his  immediate  assignor:  Huse  v. 
Hamblin,  29-501. 

A  guarantor  by  written  instrument. 


as  well  as  an  assignor,  is  liable  with- 
out notice:  Henderson  v.  Booth,  11- 
212. 

Demand  is  not  necessa^  to  hold  an 
assignor:    See  notes  to  §  2U84. 


OUABANTEE. 


Definition  of. 
R.  ^ 1800. 
C.  '61,  §  953. 


Sec.  2089.  The  blank  endorsement  of  an  instrument  for  the 
payment  of  money,  property,  or  labor  by  a  person  not  a  payer, 
endorsee,  or  assignee  thereof,  shall  be  deemed  a  guarantee  of  the 
performance  of  the  contract. 

This  section  and  the  one  following 
do  not  apply  to  an  express  guaranty 
entere  1  into  otherwise  than  by  the 
blank  indorsement  of  a  person  not  a 
party  to  the  instrument:  Peddicord 
V.  Whiiiam,  9-471. 

An  indorspment  tit  full  made  by 
one  who  is  not  payee,  indorsee  or  as- 
signee, makes  such  person  an  indors- 
er  within  the  rules  of  commercial  pa- 
per, and  not  a  guarantor  as  here  con- 
templated: Stout  V.  Noteman,  30- 
414;  and  so  ot  an  indorsement  not  in 


blank   and   made   by   an  indorsee: 
Greene  v.  Thompson,  :33-293. 

An  indorsement  such  as  is  here  re- 
ferred to  imports  a  consideration  and 
an  accommodation  indorser,  although 
not  bound  in  the  absense  of  consider- 
ation, as  between  the  immediate  par- 
ties, cannot  raise  the  de:ense  of  want 
of  consideration  as  against  a  good 
faith  purchaser  for  value,  even  when 
such  party  took  with  full  knowledge 
of  that  fact:  Jones  v.  Berry  hill,  25- 
289. 
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The  contract  of  pruaranty  contem-  plied:    Mt.  Pleasant ^  etc.,  Bank  v. 

plated  in  this  and  the  following  sec-  McLeran,  26-306;  Roddbaugh  v.  PU- 

tions  \&  different  from  that  of  surety-  Hn,  46-^544;    Picket  v,  Hawes,  14- 

ship:    Robinson  v.  Reed,  46-219.  460. 

This  section  and  the  following  ap- 

'      Seo.  2090.     To  charge  such  guarantor,  notice  of  non-payment  Guarantor: 
by  the  principal  roust  be  given  within  a  reasonable  time;  but  the  fe^yigof*^^ 
guarantor  is  chargeable  without  notice,  if  the  holder  show  affirma-  c.''51.$95^l 
tively  that  the  guarantor  has  received  no  detriment  from  the  want 
of  notice. 


plated  in  the  precediijr  section.  A 
guarantor  generally  is  liable  without 
proof  of  demand  and  notice,  or  of  dili- 
gence, but  he  may  show  by  way  of 
defense  that  he  has  been  damaged  by 
the  want  of  such  notice  or  the  failure 
to  use  diligence  in  prosecuting  the 
claim :    Sabin  v.  Harns,  12-87. 

The  provisions  of  this  section  as  to 
notice  are  not  modified  by  §  2092: 
Sibley  V.  Van  Horn,  1^209. 


Demand  of  the  maker  is  not  neces- 
sary to  hold  the  guarantor:  Martin 
r.  Adamson,  11-1571;  Knight  v.  Duns- 
mare,  12-1^. 

Proof  of  the  maker's  insolvency  at 
maturity  of  the  note  and  continuously 
afterwards,  is  prima  facie  sufficient 
to  show  thit  the  guarantor  has  re- 
ceived no  deti'iment  from  want  of 
notice:    Knight  v.  Dunsmore,  12-35. 

Ihis  section  only  applies  to  a  per- 
son deemed  a  guiirantor  as  contem- 

Sec.  2091.     A  guarantor,  as  contemplated  in  the  two  preceding  Same, 
sections,  is  also  liable  to  the  action  of  an  endorsee,  assignee,  or  c'  4if^^. 
payee,  if  due  diligence  in  the  institution  and  prosecution  of  a  suit 
against  the  maker  or  his  representative  has  been  used. 


Due  diligence,  in  the  absence  of 
peculiar  facts,  would  require  the  as- 
signee of  the  note  to  brin/  suit  at 
the  first  regular  term  of  court  after 
maturity,  and  obtain  judgment  and 
execution  there  on  as  soon  as  practica- 


ble by  the  ordinary  rules  and  prac- 
tice of  the  court:  Vorhies  v,  Atlee, 
29-49. 

ITie  facts  constituting  due  diligence 
must  be  averred :  Leas  v.  White,  ib^ 
187. 


GBACE — PROTEST. 

Sec.  2092.     Grace  shall  be  allowed  upon  negotiable  bills  or  Grace, 
notes  payable  within  this  state,  according  to  the  principles  of  the  ^  J^**^ 
law  merchant;  and  notice  of  non-acceptance  or  non-payment,  or 
both,  of  said  instruments  shall  be  required  according  to  the  rules 
and  principles  of  the  commercial  law. 

This  does  not  apply  to  i  ote ;  paya- 1  tiable  as  provided  in  §  WSb:  McCart- 
ble  in  property  unless  they  arj  nego- 1  ney  v.  AdmWs  of  Snuilley,  11-^55. 

[Sixteenth  General  Assembly,  Chapter  81.) 
Sec.  1.     All    bills    of    exchange,   drafts   and    orders   payable  Sama 
within  this  state,  except  those  drawn  payable  on  demand,  shall  be 
entitled  to  grace. 

A  draft  or  bill  in  which  no  time  for 
payment  is  mentioned,  is  payable  on 
demai.d  and  therefore   not  affected 


by  this  statute,  and  is  not  entitled  to 
grace*  First  Nat*l  Bank  v.  Price, 
52-570. 


Sec.  2093.     A  demand   at  any  time  during  the  days  of  grace.  Demand, 
will  be  sufficient  for  the  purpose  of  charging  the  endorser.  c'^iiTifiT 

Sec.  2094.     The  first  day  of  the  week,  called  Sunday  ;  the  first  Holidays:  pro- 
day  of  January;  the  thirtieth  day  of  May;  the  fourth  day  of  .July;  ^^J^I^JSJJi*®  ^ 
the  twenty-fifth   day  of  December;   and  any   day  appointed  or  u  G.  a.  ch.  ii6. * 
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test:  how 
served. 
R.  2  213. 


recommended  by  the  governor  of  this  state,  or  by  the  president 
of  the  United  States,  as  a  day  of  fasting  or  of  thanksgiving,  shall 
be  regarded  as  holidays  for  all  purposes  relating  to  the  present- 
ing for  payment  or  acceptance,  and  the  protesting  and  giving 
i»otice  of  the  dishonor  of  bills  of  exchange,  bank  checks,  and 
promissory  notes  ;  and  any  bank  or  mercantile  paper  falling  due 
on  any  of  the  days  above  named,  shall  be  considered  as  falling 
due  on  the  preceding  day. 
[As  amended  by  18th  G.  A.,  eh.  31,  inserUnjf  **  the  thirtieth  day  of  May."] 

Sec.  2095.  In  case  of  a  demand  of  payment  of  any  promissory 
Notice  of  pro-  note,  bill  of  exchange,  or  other  commercial  paper,  by  a  notary 
t^»  1,^,-  public,  and  a  refusal  by  the  maker,  drawer,  or  acceptor,  as  the 
case  may  be,  the  notary  making  said  demand  may  inform  the  en- 
dorser or  any  party  to  be  charged,  if  in  the  same  town  or  town- 
ship, by  notice  deposited  in  the  nearest  post-office  to  the  parties 
to  be  charged  on  the  day  of  demand,  and  no  other  notice  shall  bo 
necessary  to  charge  said  party. 

Aside  from  this  statutory  provision, 
a  notice  s.^nt  by  mail  to  a  party  livinjf 
in  the  same  tawn  is  not  good  unless 
it  appc  ars  that  he  actually  received 
it :    Grinman  v.  Walker,  9^-426. 

When?  a  notary  after  making:  de- 
mand, instead  ot'nolityinj?an  indor^ter 
residing   in  the  same  place,  either 

Sec.  2096.  The  rate  of  damages  to  be  allowed  and  paid  upon 
the  non-acceptance  or  non-payment  of  bills  of  exchange,  drawn 
or  endorsed  i;i  this  state,  when  damage  is  recoverable,  shall  be  as 
follows:  If  the  bill  be  drawn  upon  a  person  at  a  place  out  of  the 
United  States,  or  in  California,  Oregon,  Nevada,  or  any  of  the 
Territories,  five  per  cent,  upon  the  principal  specified  in  the  bill, 
with  interest  on  the  same  from  the  time  of  the  protest;  if  drawn 
upon  a  person  at  any  other  place  in  the  United  States  other  than 
in  this  state,  three  per  cent,  with  interest. 

This  section  relates  to  foreign  and  I  etc.  v,  Owen,  23-185, 
not  inland  bills:    First  Nat.  Bank,  \ 

CONTRACTS. 


personally  or  by  notice  deposited  in 
the  post  office  there,  returned  to  a 
neiphborinpr  town  and  from  there 
mailed  a  uotice  to  the  indorser,  held, 
thcit  the  notice  was  not  sufficient 
under  this  section:  Fahnestock  r. 
Smith,  14-661. 


Damages  for 
non-acceptance 
or  non-pay- 
ment. 
R.gl812, 
C.  lil,  1 966. 


Payable  In 
property:  de» 
nmnd. 
K.(J  18CC. 
C    ol,  i}U59. 


Sec.  2097.  No  contract  for  labor,  or  for  the  payment  or  de- 
livery of  property  other  than  money,  in  which  the  time  of  per- 
formance is  not  fixed,  can  be  converted  into  a  money  demand, 
until  a  demand  of  performance  has  been  made  and  the  maker 
refuses,  or  a  reasonable  time  is  allowed  for  performance. 


If  the  time  of  payment  is  fixed,  the 
property  should  be  tendered,  as  pro- 
vided in  the  next  section,  and  no  de- 
mand is  necessary :  Barker'  r.  Brinks 
4  Gr.,  59. 

Where  an  order  is  priven  by  one 

Serson  upon  another  for  property, 
emand  thereof  must  not  only  be 
made  of  the  drawee,  but  also  of  the 
drawer,  betbre  suit  can  be  brougrht 
thereon  against  the  latter:  Whipple 


r.  Abbott,  4  Gr.,  66. 

Where  the  time  and  place  of  deliv- 
ery are  fixed  in  the  contract,  if  the 
debtor  set  apart  the  property  at  the 
time  and  place  stinulated,  although 
the  creditor  is  not  tnere  to  receive,  or 
refuses  to  accept,  the  property  ten- 
dered, the  title  passes  to  him,  and  the 
debt  is  dischai'gred:  Games  v.  Man- 
ning, 2  Gr.,  251:  Hamhel  ».  Tower, 
14-530. 
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Sec.  2098.  When  a  contract  for  labor,  or  for  the  payment  or  Tender  of 
delivery  of  property  other  than  money,  does  not  fix  a  place  of  c.'^i.gaco. 
payment,  the  maker  may  tender  the  labor  or  property  at  the 
place  where  the  payee  resided  at  the  time  of  maiting  the  con- 
tract, or  at  the  residence  of  the  payee  at  the  performance  of  the 
contract,  or  where  the  assignee  of  the  contract  resides  when  it 
becomes  due. 

Where  defendant  notified  plaintiff 
of  his  readiness  to  deliver  the  prop- 
erty as  provided  in  the  contract,  and 
plaintiff  refused  to  receive  it,  held 


that  by  such  refusal  defendant  was 
released  from  the  necessity  of  any 
further  tender:  Williams  v.  Triplett, 
o-5i8. 


Skc.  2099.  But  if  the  property  in  such  case  be  too  ponderous  ExcepUoa 
to  be  conveniently  transported,  or  if  the  payee  had  no  known  c  ^i^ |^i. 
place  of  residence  within  the  state  at  the  making  of  the  contract, 
or  if  the  assignee  of  a  written  contract  has  no  known  place  of 
residence  within  the  state  at  the  time  of  performance,  the  maker 
may  tender  the  property  at  the  place  where  he  resided  at  the  time 
of  making  the  contract. 

Sec.  2100.   "When  the  contract  is  contained  in  a  written  instru-  ^hen  contract 
ment  which  is  assigned    before  due,  and  the  maker  has  not  ce  Ji^ed^"  "* 
thereof,  he  shall  make  the  lender  at  the  residence  of  the  holder  if  c'.liTiJe^ 
he  resides  in  the  state,  and  no  farther  from  the  maker  than  did 
the  payee  at  the  making  thereof. 

Sec.  2101.     A  tender  of  the  property  as  above  provided,  dis-  Effect  often- 
charges  the  maker  from  the  con  tracts  «nd  the  property  becomes  b!  msio. 
vested  in  the  payee  or  his  assignee,  and  he   may  maintain  an^-'^^'i^^- 
action  thereto  as  in  other  cases. 

Sec.  2102.     But  if  the  property  tendered  be  perishable,  or  re-  Perishable 
quire  feeding  or  other  care,  and  no  person  be  found  to  receive  it  ^^^, 
when  tendered,  the  person  making  the  tender  shall  preserve,  feed,  c'-li^aW 
or  otherwise  take  care  of  the  same,  and  he  has  a  lien  on  the  prop- 
erty for  his  reasonable  expenses  and  trouble  in  so  doing. 

Sec.  2103.     When  the  holder  of  an   instrument  for  the  pay-  Holder  absent 
ment  of  money  is  absent  from  the  state  when  it  becomes  due,  money  paid 
and  when  the  endorsee  or  assignee  of  such   an  instrument   has  ^J^^'^^  ^*-^*''*^^ 
not  notified  the  maker  of  such  endorsement  or  assignment,  the  u.  ^  i805. 
maker    may  tender  payment  at  the   last   residence  or  place  of  ^*  '^^•^oiis. 
business  of  the  payee  before  the  instrument  became  due,  and  if 
there  be  no  person  authorized  to  receive  payment  and  give  the 
proper  credit  therefor,  the  maker  may  deposit  the  amount   due 
with  the  clerk  of  the  district  court  in  the  county  where  the  payee 
resided  at  the  time  it  became  due,  paying  the  clerk  one  per  cent, 
on  the  amount  deposited,  and  the  maker  shall  be  liable  for  no 
interest  from  that  time. 


CHAPTER  4. 


OF   TENDER. 


Section  2104.    When  a  tender  of  money  or  property  is  not  ac*  When  not  ac- 
cepted  by  the   party  to  whom  it  is  made,  the  party  making  it  ^^*i^. 
may,  if  he  sees  fit,  reta'n  in  his  own  possession  the   money  or  c.  '^i,  {  m 
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property  tendered  ;  but  if  afterwards  the  party  to  whom  the 
tender  was  made  see  proper  to  accept  it  and  give  notice  thereof 
to  the  other  party,  and  tne  subject  of  tender  be  not  delivered  to 
him  within  a  reasonable  time,  the  tender  shall  be  of  no  effect. 


Oflfer  In  writ- 
ins:  effector 
R711816. 
cm,  J  967. 


Receipt. 
R.  ILSn. 
Col,  2  968. 

Objection. 
R.  21818. 
C.  %1, 2  969. 


To  keep  a  t.^nder  good  after  suit 
brought,  the  money  must  be  paid 
into  and  remain  in  court.  This 
section  of  the  statue  does  not  change 
the  rule  in  that  respect:  Johnson  v. 
Trigg 8,  4  Gr.,  97;  Freeman  v.  Flem- 
ing, 5-460;  Mohn  v.  Stoner.  11-30; 
S.  C,  14-115;  Warrinqionv.  Pollard, 
24-281;  Shugart  v.  Pattee,  ^7-422; 
but  this  rule  is  of  questionable  pro- 
priety in  view  of  the  statute,  even  in 
a  law  action.  In  equitable  proceed- 
ings, it  will  not  be  followed:  Hay- 
ward,  V.  Hunger y  14-516;  and  the 
party  is  to  have  a  reasonable  time,  in 
view  of  all  the  circumstances  of  the 
case,  within  which  to  brin-z  the  money 
into  court  and  keep  his  tender  good: 
Waide  v.  Joy,  45-282. 

Where  a  tender  is  pleaded,  the 
party  pleading  it  must  show  a  con- 


tinued readiness  to  pay,  and  that  the 
money  is  brought  into  court  to  keep 
the  tender  good:  Long  v,  Hotoaid, 
85-148. 

A  tender  does  not  operate  to  dis- 
charge the  debt:  Mohn  v.  Stoner,  11- 
30  ;  out  if  kept  good  stops  interest 
and  saves  cost :  Johnson  v.  Triggs, 
4  Gr.,  97. 

A  tender  after  smt  brought,  which 
does  not  include  costs  then  accrued, 
is  not  8uffici<mt:  Freeman  v.  Fleming, 
5-460  ;  Warrington  t?.  Pollard,  24- 
281  ;  Barnes  r.  Greene,  30-114. 

A  tender  admits  plaintifTs  cause  of 
action  to  the  amount  of  the  tender, 
and  plaintiil'  is  entitled  to  judgment 
to  thar-  amount:  Johnson  v.  Triggs, 
4  Gr.,  97  ;  Phelps  v.  Kathron,  30- 
231  ;  Gray  v.  Graham,  34-425. 


Sec.  2105.  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument,  or  specific  personal  pro- 
perty, if  not  accepted,  is  equivalent  to  the  actual  tender  of  the 
money,  instrument,  or  property,  subject,  however,  to  the  condition 
contained  in  the  preceding  section ;  but  if  the  party  to  whom  the 
tender  is  made,  desire  an  inspection  of  the  instrument  or  property 
tendered,  other  than  money,  before  making  his  determination,  it 
shall  be  given  him  on  request. 


The  offer  here  contemplated  must 
be  in  writing  ;  otherwise  it  does  not 
dispense  with  the  necessity  of  produc- 
ing the  money:  Cussady  v.  Bossier, 
11-242. 

As  the  tender  majr  be  made  in  writ- 
ing, a  person  knowm?  the  residence 
and  aadress  of  another  may  make 
him  a  tender  although  he  is  beyond 
the  state:  Crawford  v.  Paine,  19- 
172. 


A  party  making  a  tender  in  writinsr, 
if  sued,  mu^t,  to  keep  his  tender  gjod. 
pay  the  money  into  court:  Shugat't  r. 
Pattee,  37-422,  and  notes  to  i  receding 
section. 

Where  defendant  in  a  cross-petit'on 
offers  to  p.iy  a  sum  of  money,  it 
amounts  to  a  tender,  and  judjrnjent 
should  be  rendered  against  him  lor 
that  amount:  Corbin  v.  Woodbine, 
33-297,  301. 


Sec.  2106.  The  person  making  a  tender  may  demand  a  receipt 
in  writing,  duly  signed,  for  the  money  or  article  tendered,  as  a 
condition  precedent  to  the  delivery  thereof. 

Sec.  2107.  The  person  to  whom  a  tender  is  made,  must,  at  the 
time,  make  any  ol^jection  which  he  may  have  to  the  money,  instru- 
ment, or  property  tendered,  or  he  will  be  deemed  to  have  waived 
it. 


By  "objection  to  the  money**  is 
meant  objection  to  the  kind  of  mon- 
ey, and  the  phrase  has  no  reference 
to  the  amount.  Want  of  objection 
as  to  the  amount  would  not  preclude 
recovery  of  the  amount  actually  due: 
C.  dt  S.  W.  R.  Co.  V.  Northwestern 
Union  Packet  Co.,  liS-Sll. 

A  tender  of  less  than  the  amount 


due  will  be  sufficient  as  a  tender  un- 
less objection  be  made  to  the  amount, 
and  will  relieve  the  party  from  liabil- 
ity for  interest  and  costs,  but  will  not 
prevent  a  recovery  by  the  other  party 
for  the  actual  amount  due :  Httyitard 
V.  Hunger,  14-516;  Guetigcrich  r. 
Smith,  3t^-587. 
As  to  whether  the  provisions  as  to 
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tender  apply  in  an  action  for  unliqui- 
dated damages,  qucere:  Guengerich 
V.  Smith,  supra, 

A  party  making:  no  objection  to  the 
amount  of  ihe  tender  cannot  after- 
wards set  up  that  the  tender  was  in- 


sufficient:   Sheriff  V.  Hull  37-174. 

ITie  party  olijectinjf  to  the  termB  of 
an  instrument  tendered,  must  specify 
what  terms  he  requires:  GiWeti  v. 
Mcsier,  11-498. 


CHAPTEE  5. 


OF  SXJKETIES. 


Section  2108.     Wlien  any  person  bound  as  surety  for  another,  May  require 
for  the  payment  of  money  or  the  performance  of  any  other  con-  r^}^^9.^*^  *"^ 
tract  in  writing,  apprehends  that  his  principal  is  about  to  become  c.  ^i,  i«J70. 
insolvent,  or  to  remove  permanently  from  the  state  without  dis- 
charging the  contract,  if  a  right  of  action  has  accrued  on  the  con- 
tract, he  may,  by  writing,  require  the  creditor  to  sue  upon  the 
same,  or  to  permit  the  surety  to  commence  suit  in  such  creditor's 
name  and  at  the  surety's  cost. 

Notice  by  the  surety  to  the  creditor 
should  be  to  brin^r  suit  upon  the  con- 
tract, that  is,  against  principiil  and 
sureties,  and  a  reque?t  that  he  bring: 
suit  ajrainst  tlie  principal  alone,  or 
his  estate,  is  not  suthcient:  Harriman 
V.  Egbert,  36-270. 

Tbe  remedy  given  the  surety  is 
statutory  and  must  be  strictly  fol- 
lowed. The  creditor  has  the  right  of 
election  to  sue  in  his  own  name  or 
permit  the  surety  to  do  so.  A  notice 
requiring  him  to  sue  will  not  release 

Sec.  2109.     If  the  creditor  refuse  to  bring  suit,  or  neglect  so  Reftwni  of. 
to  do  for  ten   day?  after  the  request,  and   does  not  permit  the  ^IsJ^Jn 
surety  so  to  do,  and  furnish  him  with  a  true  copy  of  the  contract 
or  other  writing  therefor,  and  enable  him  to  have  the  use  of  the 
oriofinal  when  requisite   in   such   suit,   the  surety  shall   be   dis- 
tjharcred. 


the  surety  if  such  noHce  is  not  com- 
plied with:  Hillv.  Sherman,  15-:36"); 
and  a  mere  request  for  hu  hority  to 
sue,  held  not  pufficienf:  Dans  S.  M. 
Co.  t?.  McGinnis,  45-');^  545. 

The  notice  by  the  surety  must  be 
in  writing:  Stevens  v.  Campbellt  6- 
538;  Davis  v.  Paine,  45-194. 

A  joint  maker,  who  is  in  fact  a 
surety,  may  have  the  benefit  of  these 
provisions:  Piper  r.  Newcomer,  25- 
2il. 


This  election  to  sue  or  allow  the 
surety  to  sue  is  a  right  of  tbe  credit- 
or incident  to  the  debt  itself,  and 
psses  to  an  agent  authorized  to  col- 
lect the  debt.  If  not  exercised  by 
him  on  notice  from  the  surety,  it  is 
lost  and  the  surety  discharged: 
Thomburg  v.  Madren,  33-380. 


After  making  upon  the  principal 
the  demand  in  writing,  the  surety  has 
nothing  further  to  do,  and.  if  not  no- 
tified by  the  principal  within  due 
time,  of  his  permission  to  sue.  he  is 
discharged:  First  NaVl  Bank  of 
Newton  r.  Smith,  25-210. 


Sec.  2110.     When  the  surety  commences  such  suit,  he  shall  file  surety  may 
his  undertaking  to  pay  such  costs  as  may  be  adjudged  against  the  5*°j,goi 
creditor,  and  the  suit  shall  be  brought  against  aU  the  obligors,  c' '5i.  ^  •jtj. 
but  those  joining  in   the  request  to  the  creditor  shall  make  no 
defense   to  the  action,  but  may  be  heard  on  the  assessment  of 
the  damages. 
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Sec.  2111.  The  provisions  of  this  chapter  extend  to  the  execu- 
J^o  ftP^cation  tor  of  a  deceased  surety  and  holder  of  the  contract,  but  they  do 
bonds.  not  extend  to  the  official  bonds  of  public  officers,  executors,  or 

11822,  -  r  -7  r^ 

6L  I  a73. 


c.  ihVJTZ,       guardians. 


CHAPTER  6. 


OP   PRIVATE   SEALS. 


Abolished. 
R,  3 1823. 
C.  'ol,  1 974. 


Consideration 
Implied. 
R.  h824. 
C.  'k,  2  975. 


Failure  of. 
R.  31825. 
C.  ^1,  i  976. 


Section  2112.  The  use  of  private  seals  in  written  contracts, 
except  the  9eats  of  corporations,  is  abolished  ;  and  the  addition  of 
a  private  seal  to  an  instrument  in  writing,  shall  not  affect  its 
character  in  any  respect. 

Sec.  2113.  All  contracts  in  writing,  signed  by  the  party  to  be 
bound,  or  his  authorized  agent  or  attorney,  shall  import  a  con- 
sideration. 


Such  contracts  import  a  considpra- 
tion  in  the  same  manner  that  scaled 
instrumentH  fonuerljr  did:  Jon -a  v. 
Benyhill,  2o-i89,  297;  so  heid,  as 
to  a  written  guaranty:  Sabin  v. 
Unrris.  ll-Sl. 

It  is  not  ground  of  demurrer  to  a 
petition    on  a  written    instrument, 


thnt  no  conRideration  is  alleged  or 
appears  on  the  face  thereof.  Such 
objection  must  be  set  up  as  a  defense: 
Under  v.  Lake,  6-164;  Towsley  r. 
Olds,  6-626;  Goodpaster  v.  Porter, 
11-161 ;  Henderson  v.  Booth,  li-2rj; 
The  State  v.  Wright,  37-522. 


Sec.  2114.  The  want  or  failure,  in  whole  or  in  part,  of  the 
consideration  of  a  written  contract,  may  be  shown  as  a  defense 
total  or  partial,  as  the  case  may  be,  except  to  negotiable  paper 
transferred  in  good  faith  and  for  a  valuable  consideration  before 
maturity. 


This  section  relates  to  the  remedy, 
and  does  not  impair  the  obligation  of 
a  contract  when  applied  to  an  instru- 
ment made  in  another  state  where 


the  common  law  rule  as  to  the  con- 
clusiveness of  a  seal  upon,  the  ques- 
tion of  consideration  is  still  m  force: 
Williams  v.  Haines,  27-251. 


CHAPTER  7. 


OP  ASSIGNMENTS  POR  CREDITORS. 


General  only 
valid. 
R.  a  1826. 
C.  '51, 1 977. 


Section  2115.  No  general  assignment  of  property  by  an 
insolvent,  or  in  contemplation  of  insolvency,  for  the  benefit  of 
creditors  shall  be  valid,  unless  it  be  made  for  the  benefit  of  all 
his  creditors  in  proportion  to  the  amoimt  of  their  respective 
claims. 


This  statute  does  not  limit  the  ricrht 
of  an  insolvent  debtor,  or  one  contem- 
plating insolvency  (in  the  absence  of 
actual  fraud)  to  sell  or  mortgage  all 
of  his  property  or  make  a  partial 


assignment  thereof  for  the  benefit  of 
one  or  more  of  his  creditors,  to  the 
exclusion  of  others,  and  a  general  as- 
signment afterwards  made  of  his  re- 
maining property,  will  not  be  invali- 
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dated  thereby:  Johnson  p.  McOreWy 
11-151;  Fromme  v,  Jones  V\-414; 
HutcMnson  v.  Watkins,  17-475; 
Lampson  v.  Arnold^  19-479;  Lt/on  r. 
Mclliane,  24-9;  Daris  v.  Giren, 
24-257;  Farwell  v,  Howard,  26-:V^l; 
nor  will  knowledge  by  the  creditor 
thus  preferred  that  other  cr  ditors 
were  left  unprovided  for,  render  such 
a  transaction  void :  Cowles  v.  Bicketfs, 
1-5,^2. 

Where  an  insolvent  conveyed  all 
hia  property  not  exempt  from  execu- 
tion to  his  creditors  b^  instrnmenty 
executed  at  the  t-ume  tune  and  with- 
out their  ki^owledge,  held,  that  these 
instruments  together  constituted  a 
genenil  assignment,  and  not  being 
made  for  the  benefit  of  all  creditors 
alike  were  void :  Burrows  v.  Lehn- 
doff,  8-96;  so  held,  in  case  of  mort- 
gages and  a  general  a  sigiiment  ex- 
ecuted at  the  same  time:  Cole  v. 
Dealham,  l'i-n551j  Van  Patten  v. 
Burr,  62-518. 


An  assignment  executed  for  the 
payment  of  debts  **as  fast  as  they 
become  due,"  held,  not  to  necessarily 
imply  a  payment  otherwise  than  pro 
rata  and  therefoi-e  not  void:  Meeker 
V.  Sanders,  6-61. 

It  seems  that  a  provision  in  the 
assiguLient  authorizing  the  assignee 
to  sell  for  credit,  will  render  it  void, 
but  aulhority  to  dispose  of  prop  rty 
upon  such  terms  a*»  m  his  judgment 
seem  best,  will  not  have  that  ettect: 
Bern/  v.  Hayden,  7-4G9;  nor  will  a 
provision  antnorizing  the  a<<signee  to 
compound  with  debtors:  Ibid. 

It  has  been  held  by  our  supreme 
co.irt  as  sound  in  principle,  and,  in 
the  absence  of  an  authoritative  Jidju- 
dication  by  the  U.  S.  supreme  court, 
in  accordance  with  the  weight  of 
authority,  that  the  enactment  of  the 
federal  ba  krupt  law  did  not  oper- 
ate to  nullify,  supersede  or  suspend 
the  insolvent  laws  of  the  states:  Reed 
V,  Taylor,  32-209. 


Sec.  2116.  In  the  case  of  an  assignment  of  property  for  the 
benefit  of  all  the  creditors  of  the  assignor,  the  assent  of  the  credi- 
tors shall  be  presumed. 

The  assent  of  creditors  will  not  be  I  ment:  Williams  v.  Gartrell,  4  Gr., 
presumed   to  a  conditional   assign- 1 1:87. 

Sec.  2117.  The  debtor  shall  annex  to  such  assignment  an  in- 
ventory, under  oath,  of  his  estate,  real  and  personal,  according 
to  the  best  of  his  knowledge,  and  also  a  list  of  his  creditors  and 
the  amount  of  their  respective  demands  ;  but  such  inventory 
shall  not  be  conclusive  to  the  amount  of  the  debtor's  estate  ;  and 
such  assignment  shall  vest  in  the  assignee  the  title  to  any  other 
property  belonging  to  the  debtor  at  the  time  of  making  the 
assignment.  Every  assignment  shall  be  duly  acknowledged  in 
the  same  manner  as  conveyances  of  real  estate  and  recorded  in 
the  county  where  the  person  making  the  same  resides,  or  where 
the  business  in  respect  of  which  the  same  is  made  has  been  car- 
ried on. 

A  creditor  or  a  co-debtor  may  be  1 11-128. 
made  assignee:  Wooster  v.  Stanjield,  \ 

Sec.  2118.  The  assignee  shall  also  forthwith  file  with  the 
clerk  of  the  district  or  circuit  court  of  the  county  where  such 
assignment  shall  be  recorded,  a  true  and  full  inventory  and  valu- 
ation of  said  estate,  under  oath,  so  far  as  the  same  has  come  to 
his  knowledge,  and  shall,  then  and  there,  enter  into  bonds  to  said 
clerk,  for  the  use  of  the  creditors,  in  double  the  amount  of  the 
inventory  and  valuation,  with  one  or  more  sufficient  sureties,  to 
be  approved  by  said  clerk,  for  the  faithful  performance  of  said 
trust,  and  the  assignee  may  thereupon  proceed  to  perform  any 
duty  necessary  to  carry  into  effect  the  intention  of  said  assign- 
ment. 

Where  the  assignee  filed  a  valua- 1  disinterested  persons,  held,  that  such 
tion  signed  and  sworn  to  by  other  |  inventory  should  not  be  treated  as  a 
38 


Assent  of  credi- 
tors presumed. 
R.  1 1827. 
C.  'bl,  I  978. 


Inventory  to  be 
annexed  Dy 
debtor. 
R,J1828. 


Assignee  to  t\? 
inventory  and 
appraisement. 
R.  2 1830. 
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nnllifcy:    Drain  v.  Michel,  8-438. 

If  an  assignee  take  possession  of 
property,  it  is  evid  *nce  of  an  accept- 
ance, and  he  may  bring  ac.ion  m  re- 


lation to  such  property  even  before 
filing  an  inventory  and  bon  I.  iSee 
§  2128):    Price  r.  Parker,  11-144. 


To  give  notice, 
n.  «  1829. 


To  report  and 
file  list  of  credl- 
lore. 
R.  2 1831. 


Objection  to 
claims  filed : 
proceedings, 
kg  1832. 


Sec.  2119.  The  assignee  shall  forthwith  give  notice  of  such 
assignment  by  publication  in  some  newspaper  in  the  county,  if 
any,  and  if  none,  then  in  the  nearest  county  thereto,  which  pub- 
lication shall  be  continued  at  least  six  weeks;  and  shall  also 
forthwith  send  a  notice  by  mail  to  each  creditor  of  whom  he  shall 
be  informed,  directed  to  their  usual  place  of  residence,  and  no- 
tifying the  creditors  to  present  their  claims,  under  oath,  to  him 
within  three  months  thereafter. 

Sec.  2120.  At  the  expiration  of  three  months  from  the  time 
of  first  publishing  notice,  the  assignee  shall  report  and  file  with 
the  clerk  of  the  court,  a  true  and  full  list,  under  oath,  of  all  such 
creditors  of  the  assignor  as  shall  have  claimed  to  be  such,  with  a 
statement  of  their  claims,  and  also  an  affidavit  of  publication 
of  notice,  and  a  list  of  the  creditors,  with  their  places  of  resi- 
dence, to  whom  notice  has  been  sent  by  mail,  and  the  date  of 
mailing  duly  verified. 

Sec.  2121.  Any  person  interested  may  appear  within  three 
months  after  filing  such  report,  and  file  with  said  clerk  any  ex- 
ceptions to  the  claim  or  demand  of  any  creditor ;  and  the  clerk 
shall  forthwith  cause  notice  thereof  to  be  given  to  the  creditor, 
which  shall  bo  served  as  in  case  of  an  original  notice,  returnable 
at  the  next  terra  ;  and  the  said  court  shall  at  such  term,  proceed 
to  hear  the  proofs  and  allegations  of  the  parties  in  the  premises, 
and  shall  render  such  juilgment  thereon  as  shall  be  just,  and 
may  allow  a  trial  by  jury  thereon. 


The  pi'ovisions  here  made  do  not 
prevent  a  resort  to  equity  by  a  person 
mterested  to  compel  a  creditor  hold- 


ing security  to  exhaust  such  security 
bdbrf*  claiming  dividends  under  the 
assignmen! :    tVurtz  v.  Hart,  13-515. 


Dividends  or- 
dered. 
K.  2  1833. 


Assignee  sub- 
ject to  order  of 
(•  iurt. 
C.  'i  1 1834,  1842. 


Not  void :  cita- 
tion to  debtor. 
II.  {>  1835. 


Sec.  2122.  If  no  exception  be  made  to  the  claim  of  any 
creditor,  or  if  the  same  have  been  adjudicated,  the  court  shall 
order  the  assignee  to  make,  from  time  to  time,  fair  and  equal 
dividends  among  the  creditors  of  the  assets  in  his  hands,  in  pro- 
portion to  their  claims,  and  as  soon  as  may  be,  to  render  a  final 
account  of  said  trust  to  said  court,  who  may  allow  such  commis- 
sions to  said  assignee  in  the  final  settlement  as  may  be  considered 
just  and  right. 

Sec.  2123.  The  assignee  shall  at  all  times  be  subject  to  the 
order  and  supervision  of  the  court  or  judge,  and  the  said  court  or 
judge  mny,  by  citation  and  attachment,  compel  the  assignee,  from 
time  to  time,  to  file  reports  of  his  proceedings,  and  of  the  situa- 
tion and  condition  of  the  trust,  and  to  proceed  in  the  faithful 
execution  of  the  duties  required  by  this  chaptf»r. 

Sec.  2124.  No  assignment  shall  be  declared  fraudulent  or  void, 
for  want  of  any  list  or  inventory  as  provided  in  this  chapter. 
The  court  or  judp^e  may,  upon  application  of  the  assignee  or  any 
creditor,  compel  the  appearance  in  person  of  the  debtor  before 
such  court  or  judge  forthwith,  or  at  the  next  term,  to  answer  under 
oath  such  matters  as  may  then  and  there  be  inquired  of  him,  and 
such  debtor  may  then  and  there  be  fully  examined  under  oath 
as  to  the  amount  and  situ.ition  of  his  estate,  and  the  names  of  the 


Digitized  by 


Google 


idon  of  notice:    In  the  matter  of  the 
assignment  of  Holt,  45-301. 


Chap.  7.]  assignments  for  creditobs.  595 

creditors  and  amounts  due  "to  each,  with  their  places  of  residence; 
and  may  compel  the  delivery  to  the  assignee  of  any  property  or 
estate  embraced  in  the  assignment. 

Assignment  not  void  for  want  of  in-  1 128;  Price  v,  Parker,  11-144. 
ventory:     Wooster  v,  Stanfield,   11- 1 

Sec.  2125.     The  assignee  shall,  from  time  to  time,  file  with  the  Additional  in- 
clerk  of  the  court,  an   inventory  and  valuation  of  any  additional  ^^^^jgg 
property  which  may  come  into  his  hands  under  said  assignment 
after  the  filing  of  the  first  inventory,  and  the  clerk  may  thereupon 
require  him  to  give  additional  security. 

Sec.  2126.  Any  creditor  may  claim  debts  to  become  due  as  claims  not  due. 
well  as  debts  due,  but  on  debts  not  due  a  reasonable  abatement  '  ^ 
shall  be  made  when  the  same  are  not  drawing  interest,  and  all 
creditors  who  shall  not  exhibit  their  claim  within  the  term  of  three 
months  from  the  publication  of  notice  as  aforesaid,  shall  not  par- 
ticipate in  the  dividends  until  after  the  payment  in  full  of  all 
claims  presented  within  said  term  and  allowed  by  the  court. 

Claiois  entitled  to  share  in  the  first 
dividends  are  only  those  filed  within 
three  months  from  the  first  publica- 

Sec.  2127.  Any  assignee  as  aforesaid,  shall  have  as  full  power  sale  of  prop- 
and  authority  to  dispose  of  all  estate,  real  and  personal,  assigned,  ^^'5f"i838^ 
as  the  debtor  had  at  the  time  of  the  assignment,  and  to  sue  for 
and  recover  in  the  name  of  such  assignee  everything  belonging  or 
appertaining  to  said  estate,  and  generally  do  whatsoever  the 
debtor  might  have  done  in  the  premises;  but  no  sale  of  real  es- 
tate belonging  to  said  trust  shall  be  made  without  notice,  pub- 
lished as  in  case  of  sales  of  real  estate  on  execution,  unless  the 
court  shall  order  and  direct  otherwise. 

Sec.  2128.     In  case  any  assignee  shall  die  before  the  closing  Death  or  faii- 
of  his  trust,  or  in  case  any  assignee  shall  fail  or  neglect  for  the  eourt*ni^y^^^' 
period  of  twenty  days  after  the  making  of  any  assignment,  to  file  point  another. 
an  inventory  and  valuation,  and  give  bonds  as  required  by  this      ^     *** 
chapter,  the  district  or  circuit  court,  or  any  judge  thereof,  of  the 
county  where  such  assignment  may  be  recorded,  on  the  applica- 
tion of  any  person  interested,  shall  appoint  some  person  to  exe- 
cute the  trust  embraced  in  such  assignment;  and  such  person,  on 
giving  bond  with  sureties  as  required  above  of  the  assignee,  shall 
possess  all  the  powers  conferred  upon  such  assignee,  and  shall  be 
subject  to  all  the  duties  hereby  imposed,  as  fully  as  though  named 
in  the  assignment;  and  in  case  any  security  shall  be  discovered  to 
be  insufficient,  or,  on  complaint    before  the  court   or   judge,  it 
should  be  made  appear  that  any  assignee  is  guilty  of  wasting  or 
misapplying  the  trust  estate,  said  court  or  judge  may  direct  and 
require  additional  security,  and  may  remove  such  assignee  and  Additiomi: 
may  appoint  others  instead;  and  such  person  so  appointed,  on  security, 
giving  bond,  shall  have  full  power  to  execute  such  duties  and  to 
aemand  and  sue  for  all  estate  in  the  hands  of  the  person  removed, 
and  to  demand  and  recover  the  amount  and  value  of  all  moneys 
and  property  and  estate  so  lasted  and  misapplied  which  he  may 
neglect  or  refuse  to  make  satisfaction  for,  from  such  person  and 
his  sureties. 

Where  the  inventory  is  merely  im- 1  possess  the  power  to  appoint  another 
perfect  or  defective,  the  court  does  not  |  assifjpnee.    Tae  statute  only  contern- 


Digitized  by 


Google 


596 


MECHANICS    LIENS. 


[Title  XIV. 


plates  cases  where  there  is  such  fail- 1 
ure  as  to  amount  to  a  refusal  to  ac- 


cept:   Drain  v,  Mickel,  8-438. 


[Sixteenth  General  Assembly,  Chapter  14.] 

Sec.  1.     Hereafter  in  all  assignments  of  property  for  the  benefit 

Taxes  enti-       of  creditors,  whether  under  chapter  seven,  of  title  fourteen,  of 

pr  0  ty.  ^j^^  code,  or  at  common  law,  assessments  or  taxes  levied  under 

the  laws  of  the  state,  including  municipal  corporations,  shall  he 

entitled  to  priority  or  preference  and  be  first  paid  in  full. 


CHAPTER  8. 

OP  mechanics'  liens. 

[See's  2129  to  2146,  (amended  by  15th  G.  A.,  chs.  44  and  49)  are  repealed 
by  tlie  following  act] : 

[Sixteenth  General  Arsembly,  Chapter  100] 
Section  1.  Chapter  eight,  cf  title  fourteen,  of  the  code,  titled 
"  Of  Mechanics'  Liens,"  is  hereby  repc^aled  ;  provided,  that 
this  repeal  shall  not  ejff^ect  [affect]  any  contract  already  made, 
executed,  or  executory,  or  impair  any  right  whatever,  arising  un- 
der the  law  hereby  repealed. 

Brodt  V.  Rohkar,  48-36;  Conrad  r. 


Repealing 
clause. 


Collateral 

security: 

prevents  a 

lien. 

C. '73.9  2129. 

R.  |1M5. 

C. '51.  §1009 

Except 


Liens  arising  prior  to  the  takinfi^ 
effect  of  this  act  must  be  enforced 
under   the    law   as    it   then    stood: 


Starr,  50-470. 


Sec.  2.  No  person  shall  be  entitled  to  a  mechanic's  lien,  who, 
at  the  time  of  executing  or  making  the  contract  for  furnishinir 
material  or  performing  labor,  as  hereinafter  provided,  or  during 
the  progress  of  the  work,  erection,  building  or  other  improve- 
ment, shall  take  any  collateral  security  on  such  contract.  But 
after  the  completion  of  such  work,  and  when  the  contractor  or 
other  person  snail  have  become  entitled  to  claim,  or  have  a  lien, 
the  taking  collateral  or  other  security  shall  not  affect  the  right 
to  such  mechanic's  lien,  unless  such  new  security  shall  be  by  ex- 

f»ress  agreement  given   and  received  in  lieu  of  the  mechanic's 
ien. 


Collateral  security  may  be  a  separ- 
ate obligation  guaranteeing  the  per- 
formance of  the  contract,  or  a  trans- 
fer of  property  or  other  contracts  to 
insure  sucn  performance;  but  the  con- 
tract, promise,  or  property  must  have 
been  intended  and  accepted  as  collat- 
eral security:  Mertin  v,  Sherman, 
^;S81. 

Tarking  a  mortgage  on  the  same 
property  upon  which  the  lien  is 
claimed  will  not  defeat  the  right  to  a 


lien :  Gilcrest  v,  GoUschalk,  39-3 1 1 ; 
nor  will  the  taking  of  a  promissory 
note  in  the  absence  of  an  expresi 
asrreement  to  the  contrary  have  that 
effect:  Ibid.;  Greene  v.  Eli.  -*  Or, 
508;  Mixi\  Eli.  2Gr.,  513;  lAtgan  r. 
Attix,  7-77 ;  but  if  the  note  be  actually 
negotiated  the  lien  will  be  lost:  ScoU 
V  Ward.  4  Gr.,  112.  The  mer« 
attempt,  however,  to  negotiate  such 
note  will  not  discharge  or  waive  the 
lien:    Halley  v.  Ward,  4  Gr.,  36. 


Who  may  have  gjjc.  3.  Every  mechanic,  or  other  person,  who  shall  do  any  la- 
c.  '73.'^  2130.  bor  upon,  or  furnish  any  materials,  machinery,  or  fixtures  for,  any 
c.'^5M^2  98i,      building,  erection  or  other  improvement  upon  land,   including 

1010.  ' 
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those  engaged  in  the  construction  or  repair  of  any  work  of  in- 
ternal improvement,  by  virtue  of  any  contract  with  the  owner,  his 
agent,  trustee,  contractor,  or  sub-contractor,  upon  complyin:r  with 
the  provisions  of  this  chapter,  shall  have  for  his  labor  done,  or 
.naterials,  machinery  or  fixtures  furnished,  a  lien  upon  such  build- 
ing, erection  or  improvement,  and  upon  the  land  belonging  to 
such  owner  on  whicli  the  same  is  situated,  to  secure  the  payment 
of  such  labor  done,  or  materials,  machinery,  or  fixtures  fur- 
nished. 

Moon,  24-418. 

A  co-tenant  can  create  a  lien  against 
the  common  property  only  to  the  ex- 
tent of  his  rijfht  and  interest  tlierein: 
Conrad  v.  Starr,  50-470. 

The  lien  attaches  to  the  building 
and  not  to  the  material  furnished;  a 

gurchaserof  such  material,  even  with 
nowledge  that  it  is  not  paid  for, 
takes  free  from  any  lien:  Heatonv. 
Horr,  4'i-187. 

A  party  furniahincf  material  for  a 
building,  or  improvement  under  con- 
tract has  a  lien  for  all  the  ma^rr.al 
furnished  whether  used  or  not:  Ifeil- 
son  r.  Iowa  Eastern  R.  Co.,  supra 

The  rolling  stock  of  a  railway  is 
not  a  part  of  the  realty,  and  a  party 
furnishing  ties  for  tlie  construction  of 
the  road  does  not  acquire  any  lien 
upon  such  rolling  stock :    Ibid, 

A  laborer  employed  for  days'  wages 
in  the  construction  of  a  railroad,  is 
entitled  to  a  lien  on  the  road  tor  such 
wages:  Mornan  v.  Carroll,  35-22; 
and  a  sub-contractor  under  a  sub-con- 
tractor is  also  entitled  to  a  lien: 
Hears  v.  Stuhbs,  45-675. 

The  provisions  of  the  statute  are 
only  intended  to  apply  to  property 
which  may  be  sold  on  execution,  and 
a  mechanics'  lien  cannot  be  enforced 
against  such  public  property  as  is  ex- 
empt under  §3048:  JjoHng  v.Stnall, 
50-271;  Lewis  r.  Chickasaw  Co.,  50- 
234;   Charnock  v.  Dist.  Tj).,  51-70. 

The  fact  that  a  mechanic  agrees  to 
take  his  pay  in  property  will  not  de- 
feat his  right  to  a  lien :  Reiley  v. 
Ward,  4  Gr.  21. 

A  mechanic's  lien  is  an  insurable 
interest:  Carter  v.  Humboldt  F.  Ins, 
Co.,  12-287. 

As  to  a  lien  for  repairs,  enlarge- 
ments, etc.,  see  notes  under  §  9  of 
this  act. 

As  to  who  is  an  ** owner"  within 
the  meaning  of  this  section,  see  §  10 
of  this  act  and  notes. 


To  entitle  a  party  to  a  lien  for  ma- 
terials, he  must  show  that  they  were 
furnished  upon  a  contract,  especially 
for  the  purpose  of  beinsr  used  for  or 
about  a  OJiilding;  but  the  particular 
building  for  which  they  were  iur- 
nished.  or  the  lot  upon  which  they 
were  to  be  used  need  not  be  men- 
tioned or  understood :  Cotes  v.  Shorey, 
8^16 

Tbi.  contract  need  not  bo  express. 
or  in  writing:  I  hid;  Neilson  v. 
Iowa  Eastern  R.  Co.,  51-184;  S.  C, 
id.,  -14. 

P»rol  evidence  is  admissible  to 
show  the  purpose  for  which  the  ma- 
terial w.is  furnished,  even  when  the 
contract  is  in  writing:  Neilson  v. 
Iowa  Eastern  R.  Co.,  supra. 

While  the  work  must  be  performed 
or  the  material  furnished  under  a 
contract,  it  is  not  necessary  that  every 
item  should  be  contemplated  and 
jspecifically  named:  Jones  v.  Swan, 
21-181 ;  Stockwell  v.  Carpenter,  27- 
1 19.  Nor  need  it  be  expressly  under- 
8!ood  that  the  mechanic  is  to  have  a 
lien :    Jones  v.  Swan,  supra. 

Where  the  title  to  land  is  in  the 
wife,  a  mechanic  cannot  have  a  lien 
thereon  for  material  furnished  the 
husband,  without  the  acquiescence  of 
the  wife,  to  erect  a  buildinj^  upon 
such  land;  and  it  will  not  be?  pra- 
sumed  from  the  marital  relation 
alone  that  the  husband  is  authorized 
to  act  in  the  matter  as  the  agent  of 
the  wife:  Miller  v.  Hollingsworth, 
:^224;  S.  C.  35-163;  Price  v.  Seydel, 
46-696;  Nelson  v.  Cover,  47-250;  but 
if  the  wife's  acquiescence  is  shown, 
an  equitable  lien  may  be  established:' 
Miller  v.  Hollingsworth,  36-163. 
However,  if  the  material  is  furnished 
for  the  use  and  benefit  of  the  wife 
and  at  the  request  of  the  husband 
acting  as  her  agent,  a  lien  may  be 
had  upon  the  property  of  the  wife: 
Kidd  V.   Wilson,  23-464;  Burdick  v. 


Sec.  4.     The  entire  land  upon  which  any  such  building,  erec-  Extent  of 
tion,  or  other  improvement  is  situated,  including  that  portion  of  JJen. 
the  same  not  covered  therewith,  shall   be  subject  to  all   liens  r.  [  .'354. 
created  by  this  chapter,  to  the  extent  of  all  the  right,  title  and  in- 
terest owned  therein  by  the  owner  thereof,  for  whose  immediate 
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Extent  of  Hen 
on  work  of  in- 
ternal Improve- 
ment 


Contractor  or 
sub-contractor 
to  make  and 
tile  statement 
(;.  '73.  ?  2137. 
R.  §  1851. 
9  G.  A.  eh.  11. 


Time  of  filing. 


Failure  to  file 
shall  not  defeat 
the  lien. 


Except 


use  or  benePt  such  labor  was  done  or  things  furnished,  and  when 
the  interest  owned  in  said  land  by  such  owner  of  such  building, 
erection  or  other  improvement  is  only  a  lease  hold  interest,  the 
forfeiture  of  such  lease  for  the  non-payment  of  rent,  or  for  non- 
compliance with  any  of  the  other  stipulations  therein,  shall  not 
forfeit  or  impair  such  liens  so  far  as  concerns  such  buildings,  erec- 
tions and  improvements,  but  the  same  may  be  sold  to  satisfy  said 
lien,  and  be  moved  within  thirty  days  after  the  sale  thereof  by  the 
purchaser. 

Sec.  5.  And  when  such  material  shall  have  been  furnished  or 
labor  performed,  in  the  construction,  repair,  or  equipment  of  any 
railroad,  canal,  viaduct,  or  other  similar  improvement,  the  lieu 
therefor  shall  extend  and  attach  to  the  erection,  excavations,  em- 
bankments, bridges,  road-bed,  and  all  land  upon  which  the  same 
may  be  situated,  including  the  rolling  stock  thereto  appertaining 
and  belonging;  all  of  which,  except  the  easement  or  right  of  way, 
shall  constitute  the  building,  erection  or  improvement  provided 
and  mentioned  in  this  statue. 

Sec.  6.  Every  person,  whether  contractor  or  sub-contractor, 
who  wishes  to  avail  himself  of  the  provisions  of  this  statute,  shall 
file  with  the  clerk  of  the  district  court  of  the  county  in  whiv'ii  the 
building,  erection  or  other  improvement  to  be  charged  with  the 
lien  is  situated,  a  just  and  true  statement  or  account  of  the  demand 
due  him  after  allowing  all  credits,  setting  forth  the  time  when 
such  material  was  furnished  or  labor  performed,  and  when  com- 
pleted, and  containing  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  and  verified  by  affidavit.  Such  verified 
statement  or  account  must  be  filed  by  a  principal  contractor, 
within  ninety  days,  and  by  a  sub-contractor  within  thirty  days 
from  the  date  on  which  the  last  of  the  material  shall  have  b?en 
furnished,  or  the  last  of  the  labor  was  performed.  But  a  failure 
or  omission  to  file  the  same  within  the  periods  last  aforesaid,  sha'l 
not  defeat  the  lien,  except  against  purchasers  or  encumbrancers  in 
good  faith  without  notice,  whose  rights  accrued  after  the  thirty 
or  ninety  days,  as  the  case  may  be,  and  before  any  claim  for  the 
lien  was  fi  ed:  j^^ovidedy  that  where  a  lien  is  claimed  upon  a  rail- 
way, the  sub- contractor  shall  have  sixty  days  from  the  last  day  of 
the  month  in  which  such  labor  was  done  or  material  furnished, 
within  which  to  file  his  claim  therefor. 

[Decisions  under  Code  §  2187, 
which  was  similai*  to  this,  except  that 
it  did  not  apply  to  sub- contractors, 
they  being:  provided  for  under  §  2131.] 

An  incumbrancer  acq^uiring  a  hen 
upon  the  proper  y  Within  the  ninety 
days  here  specified  takes  subject  to 
the  mechanic's  lien,  though  no  state- 
ment thereof  has  been  previously  filed ; 
until  the  exp  ration  of  the  ninety 
days  no  record  notice  of  a  mechan- 
ic's lien  is  necessary:  Evans  v. 
Trippi  35-371 :  Lamh  v.  Hatneman, 
40-41 ;  but  a  lien  filed  after  the  expi- 
ration of  ninety  days  cannot  be  en- 
forced against  a  purchaser  without 
notice  even  though  lie  has  made  no 
actu^  payment,  but  only  executed 


pnce: 


his   note   for   the    purchase 
Weston  V.  Dunlap,  50-183. 

A  failure  to  file  the  statement  doe?? 
not  defeat  the  lien  as  against  the 
owner:  Kidd  v.  Wilson,  i5-464;  nor 
does  the  statement  itself  limit  the 
right  of  recovery  as  against  him: 
Neil  son  v.  Iowa  Eastern  B.  Co.,  51- 
184. 

A  mistake  in  the  description  of  the 
property  in  the  account  filed  is  not 
ureraediable.  and  a  lien  may  still  be 
claimed  by  filing  a  new  account  con- 
taining a  correct  description.  The 
foreclosure  of  a  lien  misd*  scribim? 
the  propertv  will  not  so  merge  thfi  ai- 
count  but  that  it  may  furnish  the  ba- 
sis for  a  claim  for  a  lien   upon  tbe 
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f>roperty  for  which  the  material  was 
umislied:  Gray  v.  Dunham^  50-170. 
Whether  a  statement  tiled  ^subse- 
quently to  the  assigfiiment  of  the 
claim,  bat  in  the  muue  of  the  assijrn- 
or,  would  be  sntficient,  qucBre:  Ford 
V,  Ind.  DisU  of  Stuart,  4&-i94. 

Whether  filing  in  the  office  of  the 
clerk  ot  the  circuit  court  will  be  snt- 
ticient,  qmerei  Price  r.  Seydel,  46- 
696,  698. 

Under  Code  §  2131,  as  amended  by 
15th  Ct.  a.,  ch.  49.  §  1,  providmg  that 
a  laborer  under  a  sub-contra  tor.  de- 
sirmg  to  secure  a  lien,  shou  d  notity 


the  owner  and  contractor  before  or  at 
the  time  of  performing?  the  labor, 
etc ,  and  after  settlement  with  the 
sub-contractor  should  g-ive  such  set- 
tlement, siprned  by  ihe  sub-contractor, 
to  the  owner  and  contractor,  and  file 
a  copy  thereof  with  the  clerk,  etc  , 
held,  that  a  failure  to  grive  a  copy  of 
the  setilement  to  the  owner  and 
contractor  would  notdeff-at  the  labor- 
er's lien,  the  filing  of  the  claim  for  a 
lien,  which  includes  a  copy  of  the 
statement,  being  sufficient  notice  to 
them :  Btmdy  v.  K.  dt  D,  M.  E,  Cj., 
49-2v>7. 


Sec.  7.  To  preserve  his  lien  as  a^inst  the  owner  and  to  pre- 
vent payments  by  the  latter  to  the  principal  contractor  or  to  inter- 
mediate sub-contractors,  but  for  no  other  purpose,  the  sub-con- 
ta^ctor  must,  within  the  thirty  days  as  provided  in  section  six 
serve  upon  such  owner,  his  agent  or  trustee,  a  written  notice  of 
the  filing  of  said  claim,  which  notices  may  be  served  by  any 
sheriff  or  constable,  or  other  person;  and  if  the  party  to  be  served, 
his  agent  or  trustee,  is  out  of  the  county  wherein  the  property  is 
situated  a  return  of  that  fact  by  the  officers  Shall  constitute  suffi- 
cient service  from  and  after  it  is  filed  with  the  clerk.  But  the 
lien  of  the  sub- contractor  may  at  any  time  be  vacated  and  dis- 
chargetl  by  the  owner,  contractor,  or  intermediate  sub-contractor, 
filed  [tiling]  with  the  clerk  of  the  said  district  court  a  bond  in 
twice  the  amount  of  the  sum  for  which  the  mechanic's  lien  is 
claimed  and  filed  with  two  or  more  sureties  to  be  approved  by 
the  clerk,  conditioned  for  the  payment  of  any  sum  for  which  the 
mechanic  may  obtain  judgment  upon  the  demand  of  which  such 
statement  or  account  has  been  filed.  But  if  no  claim  for  a  lien  is 
filed  within  the  periods  hereinbefore  provided  and  the  notice 
thereof  is  not  served,  or  if  such  thing  being  done  and  the  bond  as 
above  provided  is  filed,  then  the  owner  or  contractor  may  there- 
after proceed,  make  payments  and  adjust  their  claims,  without 
regard  to  the  lien  of  the  sub-contractor,  and  nothing  in  this  act 
contained  shall  be  construed  to  require  the  owner  to  pay  a  greater 
amount  or  in  any  other  manner,  or  at  earlier  dates  than  those  pro- 
vided in  his  contract.  But  the  liens  created  by  this  act  are  for 
the  full  enforcement  thereof  for  the  use  and  benefit  of  the  holders 
of  said  liens. 


Sub-contractor 
must  rive  no- 
tice of  filing 
claim. 

C.  73,  ^  2131. 
15  G.  A.  ch.  49. 
13  G.  A.  eh.  140, 

Service. 


Lien  dis- 
charged by 
filing  bond. 


Tf  the  'Owner  is  not  served  with 
"written  notice  of  the  filing  of  said 
claim/'  he  is  not  atfected  thereby, 
whatever  notice  he  may  have  other- 
wise: Lounabury  v.  I.  M.  dt  N.  P.  R. 
Co.,  49-256. 

The  sub-contractor  is  chargeable 
with  notice  of  the  contract  between 


the  owner  and  the  principal  contrac- 
tor, and  is  bound  by  any  payments 
made,  even  within  the  thirty  days 
given  him  by  the  preceding  section 
to  file  his  lien,  if  such  payments  are 
made  according  to  the  terms  of  the 
contract:  Stewart  v,  Wr'jht,  52- 
835. 


SEa  8.     A  sub-contractor  may  at  any  time  after  the  expiration  Extent  of  lion 
of  said  thirty  days,  file  his  claim  for  a"  mechanic's  lien,  with  the  afier^expifra-"^'^ 
clerk  of  the  district  court,  as  hereinbefore  provided,  and  give  writ-  tion  of  thirty 
ten  notice  thereof  to  the  owner,  his  agent  or  trustee,  as  provided  c*^:^',  g2i33. 
in  section  seven,  and  from  and  after  the  service  of  such  notice  his  \Iq'^'  ^£'^40 
lien  shall  have  the  same  force  and  eflfect,  and  be  prosecuted  or  va-  g  i. 
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cated  by  bond,  as  if  filed  within  tlie  thirty  days;  but  shall  be  en- 
forced against  the  property  or  upon  the  bond,  if  given  by  tlie 
owner  only  to  the  extent  ot  the  balance  due  from  the  owner  to  the 
contracior  at  the  time  of  the  service  ot  such  notice  upon  the  owner, 
his  agent  or  trustee.  But  if  in  such  case  the  bond  is  given  by 
the  contractor  or  person  contracting  with  the  sub-contractor  iaVnvj; 
the  claim  for  a  lien,  such  bond  shall  be  enforced  to  the  full  extent 
of  the  amount  found  due  the  sub-contractor. 


[Deciftions  under  similar  provisions 
prior  to  this  act.] 

The  object  of  this  .«^ection  is  to  pro- 
tect the  owner  from  the  payment  of 
any  sum  greater  than  that  contem- 
plated in  hig  contract.  The  lien  of 
the  sub-contractor  can  be  enforced 
ajfiiinst  any  sum  due  from  the  owner 
at  the  time  of  service  of  the  notice 


Priority. 
C.  '73.  2139-41. 
R.  3  1853-6. 
C.  ^1,  g  98L 


Over  garnish- 
ments. 


Over  all  other 
liens  and  in- 
cumbrances. 


Encum- 
brance[r]8. 
Purchasers  in 
good  faith. 


Lien  upon 
building. 


Building  sold 
««parately. 


here  provided,  or  thereafter  becominir 
due  under  his  contract:  Cutler  c.  ifc- 
Cormick.  48-406. 

The  notice  here  contempla*^ed 
should  be  in  writing:  Jeiire  v.  Per- 
kins, *^9-262. 

As  to  the  provisions  of  Code,  §  2134 
(not  preserved  in  this  act),  see  Mears 
p.  Stubba,  46-675. 


Sec.  9.  The  mechanic's  lien  provided  for  by  this  statute  shall 
take  priority  as  follows: 

I^^irst,  As  between  persons  claiming  mechanic's  liens  upon 
the  same  property,  according  to  the  order  of  the  filing  of  the 
statements  and  accounts  therefor. 

Second.  They  shall  tike  priority  to  all  garnishments  upon  the 
person  of  the  owner  for  the  contract  debt,  made  prior  or  subse- 
quent to  the  commencement  of  the  furnishing  of  the  mnterinl  or 
performance  of  the  labor,  without  regard  to  the  date  of  fi*iijg  the 
claim  for  mechanic's  lien. 

Third,  They  shall  be  preferred  to  all  other  liens  and  incum- 
brances which  may  be  attached  to  or  upon  such  building,  erec- 
tion or  other  improvements,  or  either  of  them,  and  to  the  land 
upon  which  they  are  situated,  made  subsequent  to  the  comm  ?nce- 
ment  of  said  buildinir,  erection  or  other  improvement.  Provi- 
ded^ that  the  rights  of  purchasers,  encumbrauce[r]s  and  other  per- 
sons, who  acquire  interests  in  good  faith  for  valuable  consirlera- 
tion,  and  without  notice  after  the  expiration  of  the  time  for  filing 
claims  for  liens  as  provided  in  section  six,  shall  be  prior  and 
paramount  to  the  claims  of  ail  contractors  or  sub-contractors,  who 
nave  not,  at  the  date  such  rights  and  interests  were  acquired,  filed 
their  claims  for  mechanics'  liens. 

Fourth.  The  liens  for  the  things  aforesaid  or  the  work,  in- 
cluding those  for  additions,  repairs  and  betterments,  shall  attach 
to  the  buildings,  erections  or  improvements  for  which  tiiey  were 
furnished  or  done,  in  preference  to  any  prior  lien  or  encumbrance 
or  mortgage  upon  the  land  upon  which  such  e/ection,  biuldinir, 
or  improvement  belongr.,  or  is  erected  or  put.  If  such  maienal 
was  furnished  or  labor  performed  in  the  erection  or  construction 
of  an  original  and  independent  building,  erection,  or  other  im- 
provement commenced  since  the  attaching  or  execution  of  such 
prior  lien,  encumbrance,  or  mortgage,  the  court  may  in  its  discre- 
tion order  and  direct  such  building,  erection^  or  improvement  to 
be  separately  sold  under  execution,  and  the  purchaser  may  re- 
move the  same  within  such  reasonable  time  as  the  court  may  fix. 
But  if  in  the  discretion  of  the  court  such  building  should  not  he 
separately  sold,  the  court  shall  take  an  account  and  ascertain  the 
separate  values  of  the  land,  and  the  erection,  building,  or  other  im- 
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provement,  and  distribute  the  proceeds  of  sale  so  as  to  secure 
lo  the  prior  mortgage  or  other  lien,  priority  upon  the  land,  and 
to  the  mechanic's  hen,  priority  .upon  the  building,  erection,  or 
other  improvement.  If  the  material  furnished  or  labor  performed 
was  for  addition  to,  repairs  of,  or  betterments  upon  buildings,  j„  ^^^  ^j.jj^.,^ 
erections  or  other  improvements,  the  court  shall  take  an  account  for  n^paii^j. 
of  the  values  before  such  material  was  furnished  or  labor  per- 
formed, and  the  enhanced  value  caused  by  such  additions,  repairs, 
or  betterments,  and,  upon  the  sale  of  the  premises,  distribute  the 
proceeds  of  sale  so  as  to  secure  to  the  prior  mortgage  or  lien 
priority  upon  the  land  and  improvements  as  they  existed  prior  to 
the  attaching  of  the  mechanic's  lien,  and  to  the  mechanic's  lien 
priority  upon  the  enhanced  value  caused  by  such  additions,  re- 
pairs or  betterments.  In  case  the  premises  do  not  sell  for  more 
than  sufficient  to  pay  off  the  prior  mortgage  or  other  lien,  the 
proceeds  shall  be  applied  on  the  prior  mortgage  or  other  liens. 


[Decisions  under  Code,  §  2139, which 
was  as  follows: 

**The  liens  for  labor  done,  or  things 
furnished,  shall  have  priority  in  the 
order  of  the  filinjf  of  the  accounts 
thereof  as  atoresaid.  and  shall  be  pre- 
ferred to  all  other  liens  and  encum- 
brances which  may  be  attached  to  or 
upon  such  building?,  erection,  or  other 
iuiptoveraent,  and  to  the  land  on 
which  the  same  is  situated,  or  either 
of  them,  made  subsequent  to  the 
commencpmentof  said  buildinsr,  erec- 
tion, or  other  improvement.'*! 

The  mechanic's  lien  attaches  at  the 
commi'nceroent  of  his  work,  and  the 
time  for  notice  expires  ninety  days 
from  the  conclusion  thereof:  Jones 
V.  Swan,  21-181;  Del.  B.  Const  Co. 
V.  D  <&  St.  P.  R.  Co.,  46-406,  413. 

A  ra»'chanic*8  lien  has  priority  over 
a  mortgage  which  was  executed  sub- 
sequently to  the  commencement  of 
any  building,  erection  or  other  im- 
provement though  the  particular 
work  for  which  the  lien  is  claimed 
was  subsequent  to  such  mortg-ag-e: 
Monroe  v.  West,  12-119 ;  Neihon  r. 
Iowa  Eastern  R.  Co.,  44-71  ;  French 
V.  B.  C.  R.  <t  M.  R.  Co.,  4  Dillon 
(U.S.  CO.,)  570. 

Where  prior  liens  exist  upon  the 
real  estate  upon  which  the  improve- 
ment is  erected,  the  only  raoae  of 
enforcinj?  the  priority  of  the  mechan- 
ic's lien  aafainst  the  improvement  is 
by  the  sale  and  removal  thereof  as 
here  provided.  Where  the  nature 
of  the  improvement  is  such  that  it 
cannot  be  removed  the  lien  of  the 
mechanic  must  be  postponed  to  that 
of  prior  incumbrances  upon  the  land: 
Conrad  v.   Starr,  bO-AlO. 

The  commencement  of  a  building 
is  the  first  work  done  upon  the 
ground  which  is  made  the  founda 


tion  thereof,  and  is  to  form  part 
of  the  work  suitable  and  necessaiy 
for  its  construct  on:  Ibid. 

[D/'cisions  urde:  Code,  §2141,  which 
was  as  follow  : 

**The  lien  for  the  things  aforesaid, 
or  wjrk,  shall  attach  to  the  buildings, 
erections,  or  improvemonts  for  which 
they  were  tumished  or  done,  in  pref- 
erence to  any  prior  lien,  or  encum- 
brance, or  mortgage  upon  the  land 
upon  whirh  the  same  is  erected  or 

f)ut,  and  any  person  enforcing  such 
len,  may  have  such  building,  erec- 
tion, or  other  improvement  sold  under 
execution,  and  the  purchaser  may 
remove  the  same  within  a  reasonable 
time  thei-eafter."! 

The  word  **  improvements  "  as  here 
used,  refers  to  a'»  indepen  lent  erec- 
tion \^)on  the  land,  and  not  to  an  ad- 
dition to  or  betterment  of  a  build- 
mg.  A  lien  tor  such  addition  or  bet- 
terment is  subject  to  a  prior  mort- 
gage on  such  building:  Geichell  v. 
Alten,  34-569;  O'Brien  v.  PvUis,  42- 
298. 

A  party  furnishing  material,  etc., 
for  the  repair  and  enlargement  of  a 
building*  gets  a  Hen  subject  to  any 
liens  already  existing  thereon,  even 
though  but  little  oi'  the  original 
building  remains :  Equitable  Life  Ins. 
Co.  V.  Slj/e,  45-615;  and  where  a  per- 
son furnishes  machinery  which  is  to 
be  permanently  attached,  he  acquires 
a  right  to  a  lien  upon  the  building-, 
but  not  upon  the  machinery  itself: 
Ibid. 

A  mechanic's  lien  for  repairs,  such 
as  new  piers  and  abutments  in  a  rail- 
road bndfire,  which  become  in*:'»£fral 
parts  of  the  road,  does  not  attach  to 
such  repairs  as  prior  to  a  mjrtgasre 
previously  given  on  the  whole  ro:id  r 
Bear  v.   B.   C.    R.   <£;    M.  R.  Co. 
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Definition  of 
"  owner." 
C.  '73,  §  2144. 
R.  9  IStC. 
C.  '51, 1  982. 


Definition  of 
"  sub-con- 
tractor." 
C.  73,  ?  2146. 
R.ijl871. 


Lien:  how 
enforced. 
C. '73.82142. 
11.  a  1866. 
15G.  A.  ch.44. 


Suit  shall  be 
begun  on  de- 
mand, or  lien 
forfeited. 

Assignable. 
15  G.  A.  ch.  44. 


48-619;  French  v.  same,  4  Dillon  (U. 
S.  C.  C).  570. 

A  vendor's  lien  for  purchase  money 
takes  priority  as  to  the  land,  but  as  to  a 
building  erected  is  inferior  to  the  me- 
chanic's lieu:  Stockwell  v.  Carpen- 
<fr,  27-119. 

This  section  has  not  sole  reference 
to  the  case  ot  buildings  and  improve- 
ments niad»*  by  tenants  as  specified  in 
the  preceding  section :    Ihid, 

Where,  in  a  suit  to  f oreclo >e a  mort- 
gage, certain  parties  were  made  de- 
fendants who  had  mechanic's  liens 
upon  buildings  erected  subsequently 
to  the  giving  of  the  mortgage  and 
where  the  rights  of  all  the  parties  ac- 


Dutv  of  clerk. 
C.  '73,  a  2138. 
R.  1 1852. 


crued  under  the  Rev.  by  which  the 
rights  of  the  holder  of  a  mechanic's 
lit  n  were  to  be  determined  by  an  ac- 
tion at  law,  AeW,  that  it  was  erroneous 
to  decree  a  sale  of  the  land  and  build- 
ings together  and  the  payment  of  a 
certain  portion  of  the  proceeds  to  the 
holders  of  the  mechanic's  liens;  that 
they  had  no  claim  upon  any  po:  tion 
of  th^  proceeds  of  the  land,  but  only 
the  right  to  have  the  buildings  sold 
and  removed.  It  seems  that  the  same 
would  be  true  imder  the  Code,  al- 
though the  proceedin{?8  to  enforce  a 
mechanic's  lien  are  now  to  be  brought 
in  equity:    Brodt  v,  Rohkar,  48-36. 


Sec.  10.  Every  person  for  whose  immediate  use  or  benefit 
any  building,  erection,  or  other  improvement  is  made,  havinor  the 
capacity  to  contract,  including  guardians  of  minors,  or  other  per- 
sons, shall  be  included  in  the  word  "owner"  thereof. 

ed:    Monroe  V.  West,  12-119;  Stock- 


A  party  in  pc8^»'S-ion  under  con- 
tract of  pui*cha.**e,  or  a  bond  for  a  deed, 
is  an  '*  owner  "  as  here  contemplat- 


well  V,  Carpenter y  27-119. 


Sec.  11.  All  persons  furnishing  things  or  doing  work  provided 
for  by  this  act  shall  be  considered  sub- con  tractors,  except  such  as 
have  therefor  contracts  directly  with  the  owner,  proprietor,  his 
agent  or  trustee. 


A  laborer  employed  by  a  sub- con- 
tract or  when  the  latter  has  been  paid 
in  full  by  the  contractor,  cannot  en- 
force a  lien  against  the  owner,  al- 
though such  owner  be  still  indebted 


to  the  contractor.  The  rights  of  the 
parties  in  such  cases  are  the  same  as 
though  the  sub-contractor  had  con- 
tracted directly^  with  the  owner: 
Utter  r.  Crane,  37-631. 


Sec.  12.  Any  person  having  filed  a  claim  for  a  lien  by  virtue 
of  this  chapter,  may  at  once  bring  suit  to  enforce  the  same,  or 
upon  any  bond  given  in  lieu  thereof,  in  the  district  or  circuit 
court  of  the  county  wherein  the  property  is  situated. 

Sep.  13.  Upon  the  written  demand  of  the  owner,  bis  agent 
or  contractor,  served  on  the  person  claiming  the  lien  requiring 
him  to  commence  suit  to  enforce  such  lien,  such  suit  shall  be 
commenced  in  thirty  days  thereafter,  or  the  lien  shall  be  forfeited. 
The  mechanic's  liens  are  assignable,  and  shall  follow  the  assign- 
ment of  the  debt;  and  where  such  lien  is  for  personal  services,  the 
same  shall  be  exempt  from  execution,  as  now  provided  for  such 
services. 

Before  the  passage  of  ir)th  G. 
A.»  ch.  44,  which  contained  the  last 
sentence  of  this  gection,  the  assign- 


ment of  the  debt  alone  would  not  op- 
e  ate  to  transfer  the  lien :  First  Xafl 
Bank  r,  ZMy,  52-680. 


Sbc.  14.  The  clerk  of  the  district  court  shall  endorse  upon 
every  account  or  statement  the  date  of  its  filing,  and  make  the 
abstract  thereof  in  a  look  by  him  to  be  kept  for  that  purpose, 
and  properly  indexed,  containing  the  date  of  its  filing,  the  name 
of  the  person  filing  the  lien,  the  amount  of  the  lien,  the  name  of 
the  person  against  whom  the  lien  is  filed,  and  a  description  of 
the  property  to  be  charged  with  the  same. 
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Sec.  15.     Whenever  a  lien  has  been  cUumed  by  filing  the  same  AcknowieAj- 
in  the  clerk's  oflSce,  and  is  afterwards  paid,  the  creditor  shall  ac-  ScUon^  pen- 
knowledge   satisfaction    thereof  upon  the  proper   book  in  such  ^^j^oj  ^J^uro 
office,  or  otherwise,  in  writing:  and  if  he  neglect  to  do  so  for  ten  R.gi867-o.  * 
days  after  the  demand,  he  shall  forfeit  and  pay  twenty-five  dollars 
to  the  owner  or  contractor  and  be  liable  to  any  person  injured,  to 
the  extent  of  his  injury. 

LIENS  UPON  PROPERTY  OP  POLITICAL  CORPORATIONS. 

[Fifteenth  General  Aasembly,  Chapter  23.] 

Sec.  1.     Where  a  corporation  has  issued  bonds  in  payment  of  an  For  bonds  in 
indebtedness  exceeding  five  per  centum  on  the  value  of  the  taxable  fuf  iSdeoted- 
property  of  such  corporation  for  labor  upon,  and  materials  furn-  neas. 
ished  in  the  erection  and  furnishing  a  building  and  making  im- 
provements for  such  corporation,  the  holders  of  said  bonds  or 
any  of  them,  including  the  said  assignees  thereof,  shall   have  a 
lien  upon  such  building  and  furniture  and  fixtures  therein,  and 
upon  tne  land  of  such  corporation  on  which  such  building   and 
improvements  are  situated  to  the  amount  of  such  indebtedness. 

Sec.  2.     Any  person  having  a  lien  by  virtue  of  this  act  may  en-  Enforcement 
force  the  same  by  equitable  proceedings  in  any  district  or  circuit  ^    ^^ 
court  of  the  county  where  the  property  is  situated,  at  any  time 
before  the  maturity  of  said  bonds,  as  though  the  action  was  ibr 
the  labor  done  and  materials  furnished  and  used  in  and  about 
the  erection  of  said  building.     All  persons  owning  such  bonds  All  bondhoid- 
shall  be  made  parties  plaintiffs  or  defendants,  and  if  the  names  parties, 
of  such  owners  are  unknown  they  shall  be  made  parties  defend- 
atit  as  provided  by  section  twenty-six  hundred  ana  twenty-two  of 
the  code.     The  plaintiff  shall  set  forth  and  the  court  shall  ascer- 
tain and  deterrame  the  entire  amount  of  the  indebtedness  on  such 
bonds  and  order  that  the  property  be  sold  to  pay  such  indebted- 
ness, and  the  proceeds  of  the  sale  shall  be  paid  to  the  court  to  bo 
by  it  distributed  pro  rata  among  the  holders  of  such  indebtedness; 
but  no  money  judgment  shall  be  rendered  against  such  corpora-  somnM^ 
tion,  and  the  clerk  shall  not  pay  the  proceeds  of  such  sale  to  the  Juiigiueuc. 
holders  of  such  indebtedness  until  they  deliver  him  their  bonds 
which  shall  be  by  him  canceled. 


This  act  is  unconstitutional  as  raak- 
injc  the  corporations  referred  to  liable 
in  an  amount  exceeding  the  limit  of 


indebtedness  fixed  by  Const,  art.  11, 
§  3:  Mosher  v.  Lid,  Sch.  Dht.  of 
Ackley,  44-122. 


OHAPTEE  9. 

OP   LIMITED    PARTNERSHIP. 

Sechox  2147.     Limited   partnerships  for   the  transaction    of  Authorized, 
any  lawful  business  within  the  state,  may  be  formed   by  two  or  J  J  ^XQh  12& 
more  persons,  upon   the  terms,  wtth  the  rights  and  powers,  and 
subject  to  the  conditions  and  liabilities  herein  described. 
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LIMITED  PAETNEESmP. 


[Title  XIV. 


General  and 
special  part- 
ners. 
R.  J 1875. 


Power  of  gen- 
eral partners. 
R.  g  1876. 

Certificate 
signed:  what  it 
ma<;t  contain. 
R.  g  1877. 


Certificate  ac- 
knowledged. 
R.  1 1878. 


recorded. 
R.  g  1871). 


Sec.  2148.  Such  partnerships  may  consist  of  one  or  more  per- 
sons who  shall  be  called  general  partners,  and  who  shall  be  re- 
sponsible as  general  partners  ;  and  of  one  or  more  persons  who 
shall  contribute  in  actual  cash  a  specific  sum  as  capital  who  shall 
be  called  special  partners,  and  shall  not  be  liable  for  the  debts  of 
the  partnership  beyond  the  funds  so  contributed. 

Skc.  2149.  The  general  partners  only  shall  be  authorzed  to 
transact  business  and  sign  for  the  partnership,  and  bind  the  same. 

Sec.  2150.  The  persons  desirous  of  forming  such  partnership, 
shall  make  and  severally  sign  a  certificate,  which  shall  contain  : 

1.  The  name  or  firm  under  which  such  partnership  is  to  be 
conducted; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted; 

3.  The  names  of  all  general  and  special  partners  interested 
therein,  distinguishing  which  are  general  and  which  are  special 
partners,  and  their  respective  places  of  residence; 

4.  The  amount  of  capital  which  each  special  partner  shall 
have  contributed  to  the  common  stock; 

5.  The  period  at  which  the  partnership  is  to  commence,  and 
the  period  at  which  it  will  terminate. 

Sec.  2151.  The  certificate  shall  be  acknowledged  by  the  sev- 
eral persons  signing  the  same,  before  some  one  authorized  to 
administer  oaths  and  take  acknowledgment  of  deeds. 

Sec.  2152.  The  certificate  so  acknowledged  shall  be  filed  in 
To  be  filed  and  the  office  of  the  clerk  of  the  district  court  of  the  county  in  which 
the  principal  place  of  business  of  the  partnership  is  situated,  and 
shall  be  recorded  by  him  in  a  book  to  be  kept  for  that  purpose. 
If  the  partnership  shall  have  places  of  business  situated  in  dif- 
ferent counties,  a  transcript  of  the  certificate,  and  of  the  acknowl- 
edgment thereof  duly  certified  by  the  clerk  in  whose  office  it  shall 
be  filed,  shall  be  filed  and  recorded  in  like  manner  in  the  office  of 
the  clerk  of  the  district  court  of  every  such  county. 

Sec.  2153.  At  the  time  of  filing  the  original  certificate,  an 
affidavit  of  one  or  more  of  the  general  partners  shall  bo  atta-hed 
thereto,  stating  that  the  sums  specified  in  the  certificate  to  have 
been  contributed  by  each  of  the  special  partners,  had  been  ac- 
tually and  in  good  laith  paid  in  cash. 

Sec.  2154.  If  any  false  statement  be  made  in  such  certificati^ 
or  affidavit,  all  the  persons  interested  in  such  partnership  shall  be 
liable  for  all  the  engagements  thereof  as  general  partners. 

Sec.  2155.     When  the  certificate  and  affidavit  is  filed,  there 

Publication  of  shall  be  published  forthwith,   for  six  weeks,   in   two  newspapers 

u -rship ^^^'^'^    published  in  the  senatorial  district  in  which  the  business  is  carried 

R.gi88i  on,  to  be  designated  by  the  clerk  of   the  district  court  of  the 

county  where  the  certificate  and  affidavit  is  filed;  and  if   such 

publication  is  not  made,  the  partnership  shall  be  deemed  general. 

[ITiis  section  is  as  reported  by  the  Code  Commissioners  asd  adopted  by  th*» 

Legislature,  although  tnere  is  an  evident  omission  of  some  words  necessary  to 

complete  the  sense.  J 

Sec  215G.  Affidavits  of  the  publication  of  such  notice  by  the 
printers  of  the  newspapers  in  which  the  same  shall  be  published, 
may  be  filed  with  the  clerk  of  the  district  court  directing  ihe 
same,  and  shall  be  evidence  of  the  facts  therein  contained. 

Skc.  2157.  Every  renewal  of  such  partnership  beyond  the 
time  originally  fixed,  sha'l  be  certified,  acknowledged,  and  re- 
corded, and  an  affidavit  of  a  general  partner  be  made  and    filed. 


Affidavit  at- 
tached. 

li.  <?  1880. 


Effbct  of  falae 
8tAtement 
K.  g  lft81. 


A*f.davlt8  0f 

niod. 

K.  g  1883. 


Renewals  ac- 
Icnowledged 
and  recorded. 
li.  i  18&4. 
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and  notice  be  given  in  the  manner  herein  required  for  its  original 
formation,  and  every  such  partnership  which  shall  be  otherwise 
renewed  or  continued,  shall  be  deemed  a  general  partnership. 

Sec.  2158.  Every  alteration  which  shall  be  made  in  the  names  Aitcrntions: 
of  the  partners,  in  the  nature  of  the  business,  or  in  the  capital  or  ^j^^^j^; 
shares,  or  in  any  other  matter  specified  in  the  certificate,  shall  be 
deemed  a  dissolution  of  the  partnership,  and  every  such  partner- 
ship which  shall  in  any  manner  be  carried  on  after  any  such  altei- 
ation  has  been  made,  shall  be  deemed  a  general  partnership  ac- 
cording to  the  provisions  of  the  last  section. 

Sec.  2159.     The  business  of  the  partnership  shall  be  conducted  Firm  name, 
under  a  firm,  in  which  the  names  of  the  general  partners  only    '^ 
shall  be  inserted,  without  the  addition  of  tne  word  *'  company  " 
or  any  other  general  term,  and  if  the  name  of  any  special  partner 
shall  be  used  in  such  firm,  with  his  privity,  he  shall  be  deemed  a 
general  partner. 

Sec.  21G0.     Suits  in  relation  to  the  business  of  the  partnership,  ^g^i^f^^ 
may  be  brought  and  conducted  by  and  against  the  general  part- 
ners in  the  same  manner  as  if  there  were  no  special  partners. 

Sec.  2161.     No  part  of  the  sum  which  any  special  partner  shall  ^fi^  by* 
have  contributed  to  the  capital  stock  shall  be  withdrawn  by  him,  speciJn  partner 
or  paid  or  transferred  to  him  in  the  shape  of  dividends,  j)rofits,  or  r?{T888.^'^^^*^ 
otherwise,  at  any  time  during  the  continuance  of  the  partnership; 
but  any  pariner  may  annually  receive  lawful  interest  on  the  sum 
so  contributed  by  him,  if  the  payment  of  such  interest  shill  not 
reduce  the  original  amount  of  such  capital,  and  if,  after  the  pay- 
ment of  such  interest,  any  profits  shall  remain   to  be  divided,  he 
may  also  receive  his  portion  of  such  profits. 

Sec.  2162.     If  it  shall  appear  that,  by  the  p^ymont  of  interests  Capital  of.re- 
or  profits  to  any  special  partner,  the  origi.al  capital  has  been  Rj^g^ggg. 
reduced,  the  partner  receiving  the  same  shall  be  bound  to  restore 
the  amount  necessary  to  make  good  his  share  of  capital,  with 
interest. 

Sec.  2163.     A  special  partner  may,  from  time  to  time,  examine  Special  partner 
into  the  state  and  progress  of  the  partnership  concerns,  and  may  SuTadvi^^aa 
advise  as  to  their  management,  but  he  shall  not  transact  any  busi-  to  business, 
uess  on  account  of  the  partnership,  nor  be  employed  for  that  pur- 
pose as  agent,  attorney,  or  otherwise.     If  he  shall  interfere,  con- 
trary to  these  provisions,  he  shall  be  deemed  a  fi^eneral  partner. 

Sec.  2164.     The  general  partners  shall  be  liable  to  account  to  Accountiiig. 
each  other,  and  to  the  special  partners.  R.§i89i. 

•   Sec.  2165.     Every  partner  who  shall  be  guilty  of  any  fraud  in  penalty  for 
the  affairs  of  the  partnership,  shall  be  liable,  civilly,  to  the  party  r*2^^92. 
injured  to   the  extent   of   his   damage,  and   shall  also  be  liable 
to   an    indictment   for   a    misdemeanor,    punishable    by  fi.ie   or 
imprisonment,  or  both,  in  the  discretion  of  the  court  by  which  he 
shall  be  tried. 

Sec.  2166.     Every  sale,  assignment,  or  transfer  of  any  of  the  Cannot  a«sigi 
property  or  effects  of  such  partnership,  made  by  such  partnership  ton!^ 
when  in«olv<*nt  or  in  contemplation  of  insolvency,  or  after,  or  in  K-?!®^- 
contemplation  of  the  insolvency  of  any  partner,  with  the   intent 
of  giving  a  preference  to  any  creditor  of   such  partnership  or 
insolvent  partner,  over  other  creditors  of  such  partnership,  and 
every  judgment  confessed,    lien  created,  or    security  given  by 
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Same. 
K.gl891 


Liability  of 
special  part- 
ners. 
R.  g  1895. 


Claimfl  of  spe- 
cial partners 
postponed, 
kg  1896. 


Dissolution: 
terms  of. 
R.gl897. 


such  partnership,  under  the  like  circumstances,  and  with  the  like 
intent,  shall  be  void,  as  against  the  creditors  of  such  partnership. 

Sec.  2167.  Every  such  sale,  assignment,  or  transfer  of  any  of 
the  property  or  effects  of  a  general  or  special  partner,  made  by  such 
general  or  special  partner,  when  insolvent  or  in  contemplation  of 
insolvency,  or  after,  or  in  contemplation  of  the  insolvency  of  the 
partnership,  with  the  intent  of  giving  to  any  creditor  of  his  own, 
or  of  the  partnership,  a  preference  over  creditors  of  the  partner- 
ship, and  every  judgment  confessed,  lien  created,  or  security  given 
by  any  such  partner  under  the  like  circumstances  and  with  the 
like  intent  shall  be  void,  as  against  the  creditors  of  the  partner- 
ship. 

Sec.  2168.  Every  special  partner  who  shall  violate  any  pro- 
visions of  the  two  last  preceding  sections,  or  who  shall  concur  in 
or  assent  to  any  such  violation  by  the  partnership,  or  by  any  indi- 
vidual partner,  shall  be  liable  as  a  general  partner. 

Sec.  2169.  In  case  of  the  insolvency  or  bankruptcy  of  the 
partnership,  no  special  partner  shall,  under  any  circumstances,  be 
allowed  to  claim  as  a  creditor,  until  the  claims  of  all  the  other 
creditors  of  the  partnership  shall  be  satisfied. 

Sec.  2170.  No  dissolution  of  such  partnership  by  the  acts  of 
the  parties,  shall  take  place  previous  to  the  time  specified  in  the 
certificate  of  its  formation,  or  in  the  certificate  of  its  renewal, 
until  a  notice  of  such  dissolution  shall  have  been  filed  and  re- 
corded in  the  office  of  the  clerk  of  the  district  court  in  which 
the  original  certificate  was  recorded,  and  published  once  in  each 
week  for  four  weeks,  in  a  newspaper  printed  in  each  of  the  coun- 
ties where  the  partnership  may  have  places  of  business. 


CHAPTER  10. 


OF  WAREHOUSEMEN    AND   CABBIERS. 


Who  receipts: 

effect  of. 

10  G.  A.  ch.  120. 


Not  Issued 
unless  prop- 
erty is  in  store. 
9G.  A.ch.  84, 

n. 


Subject  to  order 
of  holder. 
Same,  g  2. 


Second  receipt 


Section  2171.  All  warehouse  receipts,  certificates,  or  other 
evidences  of  the  deposit  of  property,  issued  by  any  warehouse- 
man, wharfinger,  or  other  person  engaged  in  storing  property  for 
others,  shall  be,  in  the  hands  of  the  holder  thereof,  presumptive 
evidence  of  title  to  said  property  both  in  law  and  equity. 

Sec.  2172.  No  warehouseman,  wharfinger,  or  other  person  shall 
issue  any  receipt  or  other  voucher  for  any  personal  property  to 
any  person  unless  such  property  is  in  store  and  under  his  control 
at  the  time  of  issuing  the  receipt  or  other  voucher. 

Sec.  2173.  Such  property  shall  remain  in  store  until  otherwise 
ordered  by  the  holder  of  the  receipt  or  voucher,  subject  only  to 
the  condition  thereof,  and  the  contract  between  the  parties  as  to 
the  time  of  its  remaining  in  store. 

Sec.  2174.  No  such  person -shall  issue  any  second  receipt  or 
voucher  for  any  such  property  while  any  former  receipt  or  voucher 
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for  the  same  property,  or  any  part  thereof,  is  outstanding  and 
uncanceled. 

Sec.  2175.    No  such  person  shall  sell  or  encumber,  ship,  transfer,  Prooerty  can- 
or  in  any  manner  remove  beyond  his  immediate  control,  any  per-  eucumSredT 
sonal  property  for  which  a  receipt  or  voucher  has  been  piven  as  Same,  g  4. 
aforesaid  without  the  written  consent  of  the  person   holding  the 
same,  except  to  enforce  his  lien  thereon  for  storage  and  warehouse 
charges,  as  provided  for  in  this  chapter. 

Seo.  217G.  Every  person  aggrieved  by  the  violation  of  any  of  penalty, 
the  four  sections  next  preceding,  may  have  and  maintain  an  action  Same.  J  5. 
at  law  against  the  person  violatii)g  any  of  the  provisions  of  said 
sections,  before  any  court  of  competent  jurisdiction,  and  shall  not 
only  recover  actual  damages,  but  shall  be  entitled  to  exemplary 
damages  which  he  may  have  sustained  by  reason  of  any  such  vio- 
lation, whether  such  person  shall  have  been  convicted  under  a 
criminal  charge  for  the  same  act  or  not. 

UNCLAIMED  PROPERTY — SALE 

Sec.  2177.     Personal  property  transported  bj-,  or  stored  or  left  Uen  for 
with  any  warehouseman,  forwarding  and  commission  merchant,  or  Js  o^ch  its, 
other  depository,  express  company,  or  carriers,  shall  be  subject  to  2L  *   ' 
a  lien  for  the  just  and  lawful  charges  on  the  same,  and  for  the 
transportation,  advances,  and  storage  thereof. 


This  section  does  not  give  a  livery 
stable  keeper  a  lien  for  his  charjres 
u^on  a  horse  fed  at  his  stable:    Mc- 


Donald V.  Bennett,  46-456  [But  now 
see  18th  G.  A.,  ch.  25,  inserted  follow- 
ing: §2184.] 


Sec.  2178.     If  any  such  property  shall  for  six  months  remain  in  proceeding 
the  possession,  unclaimed,  of  any  of  the  persons  namod  in  the  when  k^xhis 
preceding  section,  with  the  just  and  legal  charges  unpaid  thereon,  unclaimed  for 
the  person  having  the  same  in  charge  or  possession  shall  first  give  g^^^l'^'^"' 
notice  to  the  owner  or  consignee,  if  his  whereabouts  is  known,  ^ 
and  if  not  known,  shall  go  before  the  nearest  justice  of  the  peace 
and  make  affidavit,  stating  the  time  and  place  whore  such  prop- 
erty was  received,  the  marks  or  brands  by  which  the  same  is 
designated,  if  any,  and,  if  not,  then  such  other  description  as  may 
best  answer  the  purpose  of  indicating  what  the  property  is,  and 
shall  also  state  the  probable  value  of  the  same,  and  to  whom  con- 
signed; also  the  charges  paid  thereon,  accompanied  by  the  origi- 
nal receipt  for  such  charges  and  by  the  bill  of  lading,  also  the 
other  charges,  if  any,  due  and  unpaid,  and  whether  the  where- 
abouts of  the  owner  or  consignee  of  such  goods  is  known  to  the 
affiant,  and  if  so,  whether  notice  was  first  given  to  him  as  herein- 
before provided;  which  affidavit  shall  be  filed  by  the  said  justice 
of  the  peace  in  his  office,  for  the  inspection  of  any  one  interested 
in  the  same,  and  he  shall  also  enter  in  his  estray  book  a  statement 
of  the  contents  of  the  affidavit,  and  time  and  place  where  and  by 
whom  the  same  was  made. 

Sec.  2179.     If  such  property  still  remain  unclaimed,  and  the  Sale:  adver- 
charges  are  not  paid  thereon,  then  the  person  in  possession  of  the  }J^i?|"y^" 
same,  either  by  himself  or  his  agent,  where  the  probable  value  ccedini^s. 
does  not  exceed  one  hundred  dollars,  shall  advertise  the  same  for  "*"^®'^  * 
sale  fi/r  xne  period  of  fourteen  days,  by  posting  five  notices  in  five 
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of  the  most  public  places  in  the  city  or  locality  where  sniu  prop- 
erty is  held,  giving  such  description  as  will  indicate  what  is  to 
be  sold;  but  when  the  goods  exceed  the  probable  value  of  one 
hundred  dollars,  then  the  length  of  notice  shall  be  four  weeks, 
and,  in  addition  to  the  five  notices  posted,  there  shall  be  a  publi- 
cation of  the  notice  of  sale  for  the  same  length  of  time  in  somo 
newspaper  of  general  circulation  in  the  locality  where  the  property 
is  held,  if  there  be  one,  and  if  not,  then  in  the  next  nearest  news- 
paper published  in  that  neighborhood,  at  the  end  of  which  period, 
if  the  property  is  still  unclaimed,  or  charges  unpaid,  the  agent  or 
party  in  charge  shall  sell  the  same  at  public  auction,  between  the 
hours  of  ten  o'clock  a.  m.  and  four  o'clock  P.  m.,  for  the  highes: 
price  the  same  will  bring  in  cash,  which  sale  may  be  continued 
from  day  to  day  by  public  announcement  to  that  effect  at  the  time 
of  adjournment  until  all  the  property  is  sold,  and  from  the  pro- 
ceeds of  such  sale,  the  said  party  who  held  the  same  shall  take  and 
appropriate  a  sufficient  sum  to  pay  all  charges  thereon,  and  all 
costs  and  expenses  of  sale;  the  cost  of  advertising  to  be  no  more 
than  in  the  case  of  a  constable  or  sheriff^s  sale,  and  the  same  to  be 
conducted  in  a  similar  manner. 

Sec.  2180.  Fruit,  fresh  fish,  oysters,  game,  and  other  perisha- 
Perlshable  ble  property,  shall  be  retained  twenty-four  hcurs^  and  if  not 
Sne?'^?nd*^  claimed  within  that  time  and  charges  paid,  aftei  the  prop)er  affi- 
when  and  how  davit  is  made  as  required  by  section  twenty-one  hundred  and 
SomcM.  seventy-eight  of  this  chapter,  may  be  sold   either  at  public  or 

private  sale,  in  the  discretion  oi  the  party  holding  the  prop- 
erty, for  the  highest  price  that  the  same  will  bring,  and  the 
proceeds  of  the  sale  disposed  of  as  above  provided.  But  in  bot!i 
cases,  if  the  owner  or  consignee  of  said  unclaimed  property  shail 
reside  in  the  same  city,  town  or  locality  in  which  the  sr.mc 
shall  be,  and  shall  be  known  to  the  a2:ent  or  party  having  the 
same  in  c  arge,  then  personal  notice  shall  be  given  to  said 
owner  or  consignee,  in  writing,  that  said  goods  are  held  subject 
to  his  order,  on  payment  of  charges,  and  that  unless  he  pays 
said  charges,  and  removes  the  property,  the  same  will  be  sold  as 
provided  by  law. 

DISPOSITION    OP   PROCEEDS. 


Surplus  over- 
charges to  be 
depi>sited  in 
tounty  treas- 
ury. 
Same,  i  S. 


Sec.  2181.  After  the  charges  due  and  unpaid  on  the  property, 
and  the  expenses  and  costs  of  sale  have  been  taken  out  of  the 
proceeds,  the  excess  in  the  hands  of  th*  agent  or  person  who  was 
m  charge  thereof,  shall  be  by  him  forthwith  deposited  with  the 
county  treasurer  of  the  county  where  the  goods  were  sold,  sub- 
ject to  the  order  of  the  owner,  said  ownership  being  properly 
authenticated  under  oath,  and  such  person  shall  take  from  such 
treasurer  a  receipt  for  such  money,  and  deposit  the  same  with  the 
county  auditor.  He  shall  also  tile  with  the  county  treasjrer  a 
schedule  of  the  property,  with  the  name  of  the  consignee  or 
owner,  if  known,  of  each  piece  of  property  sold,  the  sum  realized 
from  the  sale  of  each  separate  package,  describing  the  same, 
together  with  a  copy  of  the  advertisement  as  hereinbefore  pro- 
vided, and  a  full  statement  of  the  receipts  of  the  sale,  ani  the 
amount  disbursed    to    pay  charges,  costs,  and  expenses  of  sale, 
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all  of  which  shall  be  under  the  oath  of  the  party  or  his  agent, 
which  schedule,  statement,  oath,  asid  advertisement  shall  all  be 
tiled  and  preserved  in  the  treasurer's  office,  for  the  inspection  of 
any  one  interested  in  the  same. 

Sec.  2182.     Should  the  owner  of  the  property  sold  not  make  a  Dutyof  treaa- 
demand  upon  the  county  treasurer  for  any  money  that  may  be  in  urcr. 
the  treasury  to  his  credit,   according  to  the    provisions  of  this  ^*^"*^' ^  ^* 
chapter,  the  sum   so  unclaimed    shall   be    accounted  for   by   the 
county  treasurer,  and  placed  to  the   credit  of  the    county  in  the 
next  subsequent   settlement    made    by   the    treasurer  with    the 
county  ;    and   should    the    money,  or    any  part   thereof,  remain 
unclaimed  during  the  period  of  one  year,  it   shall  then  be  paid 
into  the  school  fund,  to   be  distributed  as  other  funds  may  be  by 
law,  which  may  be  raised  by  tax  on  other  property  of  the  county. 
But  nothinn^  herein  contained  shall  be  a  bar  to  any  legal  claimant 
from  prosecuting  and  proving  his  claim  for  such  money  at  any 
time  witliin   ten  years,  and,  the  claim  being  within  that  period 
prosecuted  and  proved,  it  shall  be  paid  out  of  the  county  treasury 
in  which  it  wad  originally  placed  without  interest. 

COMMON   CABBIKBS — LIABILITY. 

Sec.  2183.     The  proprietors  of  all  omnibuses,  transfer  compa-  For  damages 
nies,  or  other  common  carriers,  doinjj  business  within  the  lim.tsof  caused  to  bag- 
this  state,  and  their  agents,  shall  be  liable  for  dam  iges  occasioned  isg.'a.  ch.  ig5. 
to   baggage  or  other   property  belonging   to   travelers,  through 
careless  or  negligent  handling  while  in  possesssion  of  said  compa- 
nies or  carriers.      And  in  addition   to  tfie    damag?s    recoverable 
therefor,  the  parties  recovering  the  same  shall  also  be  entitled 
to  an  allowance  of  not  less  than  five  dollars  for  every  day's  deten- 
tion caused  thereby  or  by  a  suit  brought  to  recover  the  same. 


same,  nor  for  detention  of  the  traveler 
unless  it  be  on  account  of  damages 
done  to  baggage:  Anderson  v,  T. 
W.  d'  W,  R.  Co.,  32-86. 


This  section  gives  a  remedy  for 
damages  to  baggage,and  for  detention 
caused  thereby.  It  does  not  author- 
ize a  recovery  on  account  of  detention 
of  baggage  or  failure  to  deliver  the 

Sec.  2184.     No   contract,   receipt,   rule,    or    regulation    shall  Cannot  limit 
exempt  any  corporation  or  person  engaged  in  transporting  persons  ii^g^!?c1i  113 
for  hire  from  the  liability  of  a  common  carrier,  or  carrier  of  pas- 
sengers, which  would  exist  had  no  contract,  receipt,  rule,  or  regu- 
lation been  made  and  entered  into. 

Sec.  1308  is  almost  identical  with  j  this  section. 

LIENS  OP  LITERY  STABLE  KEEPERS  AND  HEBDEBS. 

[Eighteenth  General  Assembly,  Chapter  25.] 

Sec.  1.  Keepers  of  livery  and  feed  stables,  herders,  and  For  expenses, 
feeders,  and  keepers  of  stock  for  hire,  shall  have  a  lien  on  all 
stock  and  property  coming  into  their  hands  as  such,  for  their 
proper  charges,  and  for  the  expense  of  keeping,  when  the  same 
nave  been  received  from  the  owner,  or  from  Any  person,  provided, 
however,  this  lien  shall  be  subject  to  all  prior  liens  of  record. 

Sec.  2.     The  owner  or  claimant  of  the  property  may  release  the  Release  of  lien. 
lien,  and  shall  be  entitled  to  the  possession  of  the  property  on 
39 
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tendering  to  the  person  claiming  the  lien  a  good  and  sufficient 
bond,  signed  by  two  sureties,  residents  of  the  county,  who  shall 
justify,  the  penalty  in  the  bond  being  at  least  three  times  the 
amount  of  the  lien  claimed,  and  conditioned  to  pay  any  judgment 
the  person  claiming  the  lien  shall  obtain,  for  which  the  property 
was  liable  under  the  lien. 

HOTEL  AND   INN   KEEPERS. 

[Eighteenth  General  Assembly,  Chapter  181.] 
Sec.  1.     All  keepers  of  hotels,  inns  and  eating  houses  who  shall 
Liability  for      keep  therein  a  good  and  sufficient  vault  or  iron  safe  for  the  deposit 
vSuaSiSwhen  of  moneys,  jewels  and  other  valuables,  and  also  provide  a  safe  and 
yj^l^^P'^      commodious  place  therein  for  the  baggage,  clothing  and  other 
property  belonging  to  their  guests  and  patrons,  and  shall  keep 
posted  up  in  a  conspicuous  place  in  the  office  or  other  public  room. 
Notices.  anil  in  the  guests'  apartments  therein,  printed  notices  stating  that 

such  places  for  safe  deposit  are  so  provided  for  the  use  and  accom- 
modation of  the  inmates  thereof,  shall  not  be  held  liable  for  the 
loss  of  any  moneys,  jewels,  valuables,  baggage  or  other  property 
not  deposited  with  them  for  safe  keeping,  unless  such  loss  shall 
occur  through  the  fault  or  negligence  of  such  landlord,  keeper,  or 
ProvlKK  their  agents,  servants  or  employes  ;  provided^  that  nothing  herein 

contained  sha'l  apply  to  such  reasonable  amount  of  money,  nor  to 
such  jewels,  baggage,  valuables  or  other  property  as  is  usual,  tit 
and  proper  for  any  such  guest  to  have  and  retain  in  their  apart- 
ments or  about  their  persons. 

Sec.  2.     All  hotel,  inn,  or  eating-house  keepers  shall  have  a  lien 
Lien.  upon,  and  may  take  and  retain  possession  of  all  baggage  and  other 

property  belonging  to  or  uAder  the  control  of  their  guests,  which 
may  be  in  such  hotel,  inn,  or  eating-house,  for  the  value  of  their 
accommodations  and  keep,  and  for  all  money  paid  for  or  advanced 
to,  and  for  such  extras  and  other  things  as  snail  be  furnished  such 
guest,  and  such  property  so  retained  shall  not  be  exem})t  from 
attachment  or  execution  to  the  amount  of  the  proper  and  reasona- 
ble charges  of  such  hotel,  inn,  or  eating-house  keeper  against  such 
guest,  and  the  costs  of  enforcing  the  hen  thereon. 
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TITLE   XV. 

OF  THE  DOMESTIC  RELATIONS. 


CHAPTER  1. 

OF  MARRIAGE. 

Section  2185.  Marria<]^e  is  a  civil  contract,  requiring  the  con-  a  contract 
sent  of  parties  capable  of  entering  into  other  contracts,  except  as  c."'oifrHC3. 
lierein  otherwise  declared. 

Sec.  2186.     A  marriage  between  a  mnle  person  of  sixteen  and  J^^^ween  what 
a  female  of  fourteen  years  of  age  is  valid,  but  if  either  party  has  itt-^He. 
not  attained  the  age  thus  fixed,  the  marriage  is  a  nullity  or  hot  at  ^*  '^i.H4W. 
the  option  of  such  party  made   known  at  any  time  before  he  or 
she  is  six  months  older  than  the  age  thus  fixed. 

Sec.  2187.     Previous  to  any  marringe  within  this  state,  a  license  License, 
for  that  purpose  must  be  obtained  from  the  cleik  of  the  circuit  ^.If'^i^^g;., 
court  of  the  county  wherein  the  marriage  is  to  be  solemnized,  agree- 
able to  the  provisions  of  this  chapter. 

Sec.  21  8S.     Such  license  must  not  in  any  case  be  granted  where  Same, 
cither  party  is  under  the  age  necessary  to  render  the  marriage  ab-  c.' oi'/g'^ijec. 
st)lut*'ly  valid,  nor  shall  it  l)e  granted  where  either  party  is  a  minor 
w.tliout   the    previous   consent  of  the  parent  or  guardian  of  such 
njinor,  nor  where  the  condition  of  either  party  is  such  as  to  dis- 
(^u;^lify  him  for  making  any  other  civil  contract. 

Sec.  2180.     Unless  such  clerk  is  acquainted  with  the  age  and  Proof  of  age 
condition  of  the  parties  for  the  marriage  of  whom  the  license  is  k.^ saI' 
applied  for,  he  must  take  the  testimony  of  competent  and  disin-  c.  oi,  n-ic*. 
terested  witnesses  on  the  subject. 

Sec.  2190.     He  must  cause  due  entry  of  the  application  for  the  aerktomake 
issuing  of  the  license  to  be  made  in  a  book  to  be  procured  and  Kg^a^o.'^''^""'^* 
kept  for   that  purpose,  stating  that   he  was  acquainted  with  the  c.'51,hic8. 
parties  and  knew  them  to  be  of  competent  age  and  condition,  or 
that  the  requisite  proof  of  such  fact  was  made  to  him  by  one  or 
more  witnesses,  stating  their  name.s,  which  book  shall  constitute  a 
part  of  the  records  of  his  office. 

Sec.  2191.     If  either  party  is  a  minor,  the  consent  of  the  parent  Ck)nsentof 
or  guardian  must  be  filed  in  the  c!erk's  office  after  being  acknowl-  §?an"requ/red!^^ 
edged  by  ti.e  said  parent  or  guardian,  or  proved  to  be  genuine,  c'-IPg  mc9 
and  a  memorandum  of  such  facts  must  also  be  entered  in  said 
book. 

Sec.  2192.     If  the  clerk  of  the  circuit  court  grants  a  license  con-  penalty. 
trary  to  the  provisions  of  the  preceding  sections,  he  is  guilty  of  a  c'4Pfi470 
misdemeanor,  and  if  a  marriage  is  solemnized  without  such  license 
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being  procured,  the  parlies  so  married,  and  all  persons  aiding  in 
such  marriage,  are  likewise  guilty  of  a  misdemeanor. 

Punishment  for  the  misdemeanor 
here  described  is  provided  in  §  3967 
and  a  justice  of  the  peace  has  not 
jurisdiction  to  try  such  offense  (§  4660) 
White  V.  The  State,  4-449. 


Who  may  sol- 
emnize. 
It.  a  2324. 
C.  ^51,  2  1472. 


Certificate  ot 
R.  <>  ?.'j25. 
C.  '51,  g  1473. 

Penalty. 
H.  {( 2526. 
C.  'ol,  g  1474. 


P«  turn:  pen- 
alty for  not 
uiitkin^. 
n.  (  2527. 
('.  "51.^1475. 
HctHstcr  of 
itittrriaKes. 
I{.g2528. 
C.  '51, 1 1476. 


The  solemnizing  of  a  marriage 
without  a  license  ^'ing  first  procured, 
subjects  the  parties  to  punishment  for 
a  misdemeanor,  but  not  to  the  fine  of 
fitty  dollars,  provided  in  §  2iy5:  Ibid. 


Sec.  2193.     Marriages  must  be  solemnized  either : 

1.  By  a  justice  of  the  peace  or  mayor  of  the  city  wherein  the 
marriage  takes  place  ; 

2.  By  some  judge  of  the  supreme,  district,  or  circuit  court  of 
this  state  ; 

3.  By  some  oflficiating  minister  of  the  gospel,  ordained  or 
licensed  according  to  the  usages  of  his  denomination. 

Sec.  2194.  After  the  marnajre  has  been  solemnized,  the  offici- 
ating minister  or  magistrate  shall,  on  request,  give  each  of  the 
parties  a  certificate  thereof. 

Sec.  2195.  Marriages  solemnized  with  the  consent  of  parties 
in  any  other  manner  than  is  herein  prescribed,  are  valid;  but  the 
parties  themselves,  and  all  other  persons  aiding  or  abetting,  shall 
forfeit  to  the  school  fund  the  sum  of  fifty  dollars  each. 


SoltMiiniz'njr  a  marriage  without 
license  do  \s  not  subject  the  parties  to 
the  torf»Mture  here  provided;  S.-e 
note  to  §  2192. 


A  mutual  agreement  lx*two<*n  the 
"paxiies-  in  presenti  to  be  husband  and 
wife,  followed  by  co- habitat  ion  con- 
states a  valid  marriage:  Blanchani 
V.  Lambert,  43-228. 

Sec.  2196.  The  person  solemnizing  marriage  shall  forfeit  a 
like  amount,  unless  within  ninety  days  after  the  ceremony  he 
make  return  thereof  to  the  clerk  of  the  circuit  court. 

Sec.  2197.  The  clerk  of  the  circuit  court  shall  keep  a  reg'ster 
containing  the  names  of  the  parties,  the  date  of  the  mamajre, 
and  the  name  of  the  person  by  whom  the  marriage  was  solemn- 
ized, which,  or  a  certified  transcript  therefrom,  is  receivable  in 
all  courts  and  places  as  evidence  of  the  marriage  and  the  date 
thereof. 

Houwenlengen,  21-429. 

Thn  record  may  be  introduced  to 
establish  the  niarriatre  of  parties 
charged  with  incest  under  §  4(OJ: 
Tfie  State  v.  Schaunhurst,  34-547. 


When  notap- 
i)li  cable, 
li.  ^  2529. 
('.  '..1.^477. 
12  G.  A.  cb.  191. 


Husband  re- 
siH)n'<ible  for 
ntiirn. 
R.  'i  2530. 
C.  '51,  g  1478. 


Illegitimates, 
R.  g  2531. 
C.  '51,  g  1479. 

When  void. 


The  marriage  register  is  sufficient 
evidence  to  establish  the  marriage 
without  other  proof  that  the  person 
officiating  was  authorized  to  solem- 
nize marriages:       Verholf   v.     Van 

Sec.  2198.  The  provisions  of  this  chapter,  so  far  as  they  relate 
to  procuring  licenses  and  to  the  solemnizing  of  marriages,  are  not 
applicable  to  members  of  any  particular  denomination  having,  a^ 
such,  any  peculiar  mode  of  entering  the  marriage  relation. 

Sec.  2109.  But  where  any  mode  is  thus  pursued  which  dis- 
penses with  the  services  of  a  cleriryman  or  magistrate,  the  hus- 
band is  responsible  for  the  return  directed  to  be  made  to  the  clerk, 
and  is  liable  to  the  above  named  penalty  if  the  return  is  not 
made. 

Sec.  2200.  Illegitimate  children  become  legitimate  by  the 
subsequent  marriage  of  their  parents. 

Sec.  2201.  Marriages  between  persons  whose  marriage  is  pro- 
hibited by  law,  or  who  have  a  husband  or  wife  living,  are  void; 
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but  if  the  parties  live  and  cohabit  together  after  the  death  of  the 
former  husband  or  wife,  such  marriage  shall  be  deemed  valid. 


Sach  marriages  as  here  contem- 
plated confer  no  rights  upon  either 
pr.rty  as  to  the  pro{ >erty  of  the  other: 
Carpenter  v.  Smith,  24-200. 

Where  a  woman,  after  marriage 
with  a  man  having  a  wile  hving,  again 


married,  held,  that  the  first  marriage 
was  absolutely  void  and  the  second 
valid,  and  that  in  such  cases  no  pro- 
ceedings to  have  the  first  marriage 
declared  void  Dy  law  are  necessary: 
Drumnwnd  v.  Irish,  52-41. 


CHAPTER  2. 


OP    HUSBAND    AND  WIFE. 

Section  2202.     A  married  woman  may  own  in  her  own  right,  Married 
real  and  personal  property  acquired  by  descent,  gift,  or  purchase,  mvn  ancTdis- 
and  manage,  sell,  convey,  and  devise  the  same  by  will,  to  the  p^^*'^^  *^^  P'^^p* 
same  extent  and  iu  the  same  manner  that  the  husband  can  prop-  no.  a.  eh.  24. 
erty  belonging  to  him. 

in    common:     Hoffman    v.  Stiaers, 
28-302. 

The  increase  of  the  pei-sonal  prop- 
erty of  the  wife  belongs  to  her,  and  is 
not  subject  to  her  husband's  debts, 
although  he  expends  labor  and  care  in 
the  kppping  thereof:  Russell  v.  Lonq^ 
52-250. 


The  husband  is,  as  matter  of  law, 
the  head  of  the  family,  and  a  wife 
having  a  husband  who  is  not  under 
disability,  cannot  hold  property  f^x- 
empt  from  execution  under  §  ^J072: 
Van  Doran  v.  Murdm.  48-186. 

Where  the  husband  and  wife  take 
property  joint  ly,  they  take  as  tenants 

Sec.  2203.     When  property  is  owned  by  either  the  husband  or  property  of 
wife,  the  other  has  no  interest  therein  which  can  be  the  subiect  ft^her  not  sub- 

/».  1  1  \    '  A  •nil"'         Jc^*^  ^^  contract 

of  contract  between  thein,  or  such  interest  as  will  make  the  same  between  them. 
liable  for  the  contracts  or  liabilities  of  either  tho  husband  or  wile 
who  is  not  the  owner  of  the  property,  except  as  provided  in  this 
chapter. 

Heldf  that  in  so  far  as  this  secti'An  empt  therefrom,  it  does  not  apply  to 

renders  propertv  of  tha  wife  which  contracts    made    before    the    takng 

imder    Rev.   §  §    2499-2-02    wouid  etiect  of  the  Code:    Schmidt  v.  Holtz, 

have  been  liable  to  execution  on  a  44-446. 
judgment  against  the  husband,  ex- 

Sec.  2204.     Should  either  the  husband  or  wife  obtain  possession  Rights  and  lia- 
or  control  of  property  belonging  to   the    other,  either  before   or  H^^^^^^^^mt. 
after  marriage,  the  owner  of  the  property  may  maintain  an  action  as  other  per- 
therefor,  or  for  any  right  growing   out  of  the  same,  in  the  same  ^°** 
manner  and  extent  as  if  they  were  unmarried. 

This  section  does  not  give  to  the  I  tion  aarainst  the  other  for  tort:  Peters 
husband  or  wife  the  right  to  an  ac- 1  c,  Peters,  42-i82. 

Sec.  2205.     For   all   civil    injuries    committed   by   a  married  Husband  not 
woman,  damages  may  be  recovered  from  her  alone,  and  her  bus-  ilSurit^"^ ^^^^^ 
band  shall  not  be  responsible  therefor,  except  in  cases  where  he 
would  be  jointly  resp  nsible  with  her  if  the  marriage  did  not  exist. 
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Conveyances 
to  each  other 
vaUd. 


Sec.  2206.  A  conveyance,  transfer,  or  lien  executed  by  either 
husband  or  wife  to  or  m  favor  of  the  other,  shall  be  valid  to  the 
same  extent  as  between  other  persons. 


Before  the  enactment  of  this  pro- 
vision, held  that  a  conveyance  by  a 
wife  to  her  husband  under  an  agree- 
ment of  separation,  relinquishing  her 
right  of  dower  in  his  real  estate  and 
releasinjr  all  claim*  for  support  and 
maintenance,  would  be  upheld  in  the 
absence  of  fraud,  and  when  supported 


Abandonment 
of  either: 
pror>erty  may 
be  sold  to  pay 
debts. 


Contracts  and 
tulles  binding 
on  both. 


Decree  set 
aside. 


by  a  consideration :  Robertson  v.  Ro- 
befison,  25-:^50;  but  that,  aside  from 
an  agreement  to  separate,  neither  on*} 
had  any  interest  in  the  other's  lands 
which  might  be  the  subject  of  barler 
and  sale  between  them:  McKee  v. 
Reynolds,  26-578. 


Either  may 
make  the  other 
attorney  in 
facv. 


Waffcs  of  wife ; 
actions  by. 
11  Cj.  a.  ch.  24. 


Sec.  2207.  In  case  the  husband  or  wife  abandons  the  other 
and  leaves  the  state,  and  is  absent  therefrom  for  one  year  with- 
out providing  for  the  maintenance  and  support  of  his  or  her 
family,  or  is  confined  in  jail  or  the  penitentiary  for  the  period  of 
one  year  or  upward,  the  district  or  circuit  court  of  the  county 
where  the  husband  or  wife  so  abandoned  or  not  confined  resides, 
may,  on  application  by  petition  setting  forth  fully  the  facts, 
authorize  him  or  her  to  manage,  control,  sell,  and  encumber  the 
property  of  the  husband  or  wife  for  the  support  and  maintenance 
of  the  family,  and  for  the  purpose  of  paying  debts.  Notice  of 
such  proceedings  shall  be  given  as  in  ordinary  actions,  and  any- 
thing done  under  or  by  virtue  of  the  order  or  decree  of  the  court, 
shall  be  valid  to  the  same  extent  as  the  same  was  done  by  the 
party  owning  the  property. 

Sec.  2208.  All  contracts,  sales  or  encumbrances  made  by 
either  the  husband  or  wife  by  virtue  of  the  power  contemplated 
in  the  preceding  section,  shall  be  binding  on  both,  and,  during 
such  absence  or  confinement,  the  person  acting  under  such  power 
may  sue  and  be  sued  thereon,  and  for  all  acts  done  the  property 
of  both  shall  be  liable  and  execution  may  be  levied  or  attiichinent 
issued  accordingly.  No  suit  or  proceedings  shall  abate  or  be  in 
anywise  aflfected  by  the  return  or  release  of  the  person  confined, 
but  he  or  she  may  bo  permitted  to  prosecute  or  defend  jointly 
with  the  other. 

Sec.  2209.  The  husband  or  wife  affected  by  the  proceedings 
contemplated  in  the  two  preceding  sections,  may  have  the  order 
or  decree  of  the  court  set  aside  or  annulled  by  filing  a  petition 
therefor,  and  serving  a  notice  on  the  person  in  whose  favor  the 
same  was  granted  as  in  ordinary  actions.  But  the  setting  aside 
of  such  decree  or  order  shall  in  nowise  affect  any  act  done  there- 
under. 

Sec.  2210.  A  husband  or  wife  may  constitute  the  other  his  or 
her  attorney  in  fact,  to  control  and  dispose  of  his  or  her  property 
for  their  mutual  benefit,  and  may  revoke  the  same  to  the  same  ex- 
tent and  manner  as  other  persons. 

Sec.  2211.  A  wife  may  receive  the  wages  of  her  personal 
labor  and  maintain  an  action  therefor  in  her  own  name,  and  hold 
the  same  in  her  own  rio^ht;  and  she  may  prosecute  and  defend  all 
actions  at  law  or  in  equity  for  the  preservation  and  protection  of 
her  rights  and  property,  as  if  unmarried. 

A  claim  for  malicious  prosecution  32-383 ;  and  the  same  is  true  of  a 

of  the  wife  is  her  property,  and  in  an  claim  for  libel:    Pancost  v,  BumtlU 

action  therefor  the  husband  cannot  o2-394.     But  the  husband  is  entitled 

be  joined:    Musse'man  v.  Galligher,  to  the  labor  and  assistance  of  the 
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wife,  and  he  has  a  right  of  action  for 
any  injury  to  her  which  df»p  ives  him 
th**reof :  Mewhiiier  v.  Ifatten,  42- 
^8  ;  and  the  wife  cannot  recover  for 
loss  of  time  caused  by  an  injury  to 
her,  unless  she  is  enjfa^ed  in  the  pros- 
ecution of  a  separate  Dusiness  which 
thereby  suffers  detriment:  Tuttle  v, 
C.R.i.d^P.B.  Co.,  42-518. 

The  wife  is  entitled  to  no  claim 
against  the  husband  or  his  estate  for 
services  rendered  him,  such  as  caring 
for  him  during  insanity,  etc.,  and  a 


contrjxct  for  such  services  would  be 
void:     Grnnt  v.  Green,  41-88. 

The  wiff*  cannot  recover  wages  from 
a  third  party  for  work  performed  for 
the  hu.sbanvi,  ns  boarding  hands,  etc., 
under  a  contract  between  thf»  husband 
and  such  party:    Lf/le  v.   Gi'ay^  47- 

lOo. 

This  section  does  no*:  give  the  wif  ^ 
a  right  of  action  generally  against 
the  husband.  Tnat  right  exists  only 
a5  given  in  §  2204:  Peters  v.  Peters y 
42-182. 


Neither  husband  nor  wife  is  liable  for  the  debts  or  Pmnertyorone 

ilal>lc  " 


Sec.  2212. 
liabilities  of  the  other  incurred  before  marriaj^e,  and,  except   as  debts  oahe 
herein  otherwise  declared,  they  ai*e  not  liable  for  the  separate  ^^^^J;r^ 
debts  of  each  other;  nor  are  the  wages,  earnings,  or  property  of        "^ 
either,  nor  is  the  rent  or  income  of  such  property,  liable  for  the 
separate  debts  of  the  other. 


cfor 


C,  '51 1 1453. 
13  G.  A.  ch.  126. 


Before  the  adoption  of  the  code  it 
was  held  that  the  husband  was  liable 
for  the  tort:»  of  the  wife  as  at  common 
law,  notwithstanding  this  yeciion 
(l;jth  G.  A.,  ch.  126.  §1 ):    McElfresh 


V,  Kirkendally  36-224;   but  now  see 
Code.  §  2205. 

The  section  considered:    Patterson 
V.  Speanmm,  37-36. 


Sec.  2213.     Contracts  may  be  made  by  a  wife  and  liabilities  Contracts  of 

-    "^      -    -  •'  -  -  Avife. 


incurred,  and  the  same  enforced  by  or  against  her  to  the  same  r.  3  2506, 
extent  and  in  the  same  manner  as  if  she  were  unmarried.  c.'5i,  w 


145i. 


The  staK-^^e  in  bestowing  upon  the  I      A    married   woman  may  make  a 
wife  equal  property  rights  with  the  |  vaid    contract   for  the  purchase  of 


husband  imposes  upon  her  the  same 
obligations.    So  held^  in  relation  to 
the  ratification  by  the  wife  of  an  in 
strument  conveying  the  homestead  : 
Spiifford  V.  Warren,  47-47. 


Sec.  2214. 


rpal  property.  Previous  cases  in 
Iowa  upon  the  power  of  a  married 
woman  to  contract,  discussed :  Shields 
P.  Keys,  24-2j8  ;  and  see  Lowe  v.  An- 
derson, 41-476. 


The  expenses  of  the  family  and  the  education  of  Property  of 
the  children,  are  chargeable  upon  the  property  of  both  husband  ]^a  25w!^*^ 
and  wife,  or  of  either  of  them,  and  in  relation  thereto  they  may  C.  6i,ji 
be  sued  jointly  or  separately. 


1455. 


In  the  absence  of  fraud  and  collu- 
sion between  the  husband  and  the 
creditor,  the  act**,  agi*eements  and 
promises  of  the  husband  in  relation 
to  family  expenses,  etc.,  are  bindinj*- 
upon  the  wife,  without  any  express 
consent  or  action  on  her  part.  The 
husband  may  change  the  form  of  in- 
debtedness, as  by  giving  a  new  note, 
without  releasing  her:  Lawrence  v. 
Sinnamon,  24-80. 

In  such  cases  the  statute  of  limit- 
ations commences  to  run  in  favor  of 
the  wife  only  from  the  maturity  of 
the  indebtedness  as  contracted  by  the 
husband;  and  where  a  husband  gave 
his  note  in  payment  of  an  account  for 
family  expenses,  held,  that  the  action 
against  the  wife  was  not  barred  until 
ten  years  from  the  date  of  the  note: 
Ihid. 

Ttie  wife   is   liable  although  the 


vendor  made  the  contfact  with,  and 
extended  the  credit  to.  the  husband 
alone:     Smedlet/  v  Felt,  41-588. 

'Expenses  o»*  the  family"  are  not 
limited  to  neces.sary  expenses.  Any 
expenditure  is  contemplated  which  is 
incurred  on  account  of  articles  to  be 
used  in  the  family  ;  and  the  purchase 
of  a  piano,  held  to  be  a  family  ex- 
pense: Ibid;  so  the  purchase  of  a 
cook  stove  and  fixtures  comes  proper- 
Iv  '  nder  the  hciid  of  family  expenses: 
Finn  r.  Rose,  12-565  ;  but  the  pur- 
chase of  a  reaping  machine  used  by 
the  husblnd  in  prosecuting  his  busi- 
ness of  farming  by  which  he  supports 
his  family,  is  not  a  family  expense: 
McCormick  v.  Muthj  4^536  ;  nor  ia 
the  purchase  of  a  plow:  Russell 
V.  Long,  52-250.  llie  expenses  of 
treatment  of  a  wife  at  a  hospitid 
iOr  tLe  msane.  held,  not  iohd  a  fami- 
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ly  expense:  County  of  Delaware  p. 
McDonald,  46-170. 

In  the  cases  contemplated  in  this 
section,  the  wife  is  jointly  liable  with 
the  husband  and  the  indebtedness 
is  the  debt  of  both :  Smedhj  v» 
Felt,  43-607;  and  she  may  be  sued 
therpon  alone:  Farrar  v,  Emery , 
52-723. 

A  personal  judgment  may  be  ren- 
dered against  the  wife  where  she  is 
sued  jomtly  with  the  husband  for 


family  expenses,  notwitbstandinjrthe 
husband  has  a  discharge  in  bankrupt- 
cy:   Jones  V.  Glass,  48-345. 

A  party  who  furnishes  money  to 
the  husband  to  pay  indebtedness  for 
family  expenses,  hiis  no  right  of  ac- 
tion against  the  wife  therefor,  where 
the  money  is  not  fnrnislied  at  her 
request  nor  upon  an  assignment  of 
the  account:  Sherman  v.  King, 
51-182. 


Sec.  2215.  Neither  husband  nor  wife  can  remove  the  other, 
ws  to  OK^hon^  ^^^  their  children,  from  their  homestead  without  his  or  her  con- 
^<?Jf^-  sent,  and  if  he  abandons  her  she  is  entitled  to  the  custody  of  their 

c* 'oi^g  1462.      minor  children,  unless  the  district  or  circuit  court,  upon   applica- 
tion for  that  purpose,  shall,  for  good  cause,  otherwise  direct. 

INSANITY  or   ElXnER, 


Interest  of 
In  property 
may  be  con- 
veyed. 
R.gl500. 


Proceedings. 
R.gl501. 


?nme. 
11.  g  1502. 


Some. 
R.  2 1:03. 


Sec.  2210.  "Where  either  the  husband  or  wife  is  insane,  and 
incapable  of  executing  a  deed,  and  relinnuishing  or  conveying  his 
or  her  right  to  the  n»al  property  of  the  other,  the  sane  person  may 
petition  the  district  or  cinuit  court  of  the  county  where  such  peti- 
tioner resides,  or  of  the  courjty  where  said  real  estate  is  situated, 
setting  forth  the  facts  and  praying  for  an  order  authorizing  the 
applicant  or  some  other  person  to  execute  a  deed  of  conveyance 
and  thereby  relinquish  the  interest  of  either  in  the  real  property 
of  the  other. 

Sec.  Ai217.  The  petition  shall  be  verified  by  the  oath  of  the 
petitioner,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  dis- 
trict or  circuit  court  ot'  the  proper  county.  The  court  shall 
appoint  some  discreet  person  or  attorney  guardian  for  the  person 
alleged  to  be  insane,  who  shall  ascertain  as  to  the  propriety,  good 
faith,  and  necessity  of  the  prayer  of  the  petitioner,  and  who  shall 
have  power  to  resist  said  application,  and  subpoena  witnesses,  or 
to  take  depositions  to  disprove  the  petition  and  prove  the  impro- 
priety of  granting  said  petition,  which  guardian  or  attorney  shall 
be  allowed  by  the  court  a  reasonable  compensation  to  be  paid  as 
the  other  costs. 

Sec.  2218.  Upon  the  hearing  of  said  petition,  if  the  court  is 
satisfied  that  the  same  is  made  in  good  faith,  and  that  the  peti- 
tioner is  the  proper  person  to  exercise  the  power  and  make  the 
conveyances,  and  that  such  power  is  necessary  and  proper,  said 
court  shall  enter  up  a  decree,  thereby  fully  authorizing  the  exe- 
cution of  all  such  conveyances  for  and  in  the  name  of  such 
husband  or  wife,  by  such  person  as  the  court  may  appoint. 

Skc.  x219.  All  deeds  executed  as  provided  in  the  three  preced- 
ing sections  shall  be  valid  in  law,  and  shall  convey  the  interest  of 
such  insane  person  in  the  real  est  ite  so  conveyed;  provided  said 
power  shall  cease  and  beco:ne  void  as  soon  as  he  or  she  shall  be- 
come sane  and  of  sound  mind,  and  apply  to  the  court  to  revoke 
said  power,  and  the  same  shall  be  revoked;  but  such  revocation 
shall  in  nowise  affect  conveyances  previously  made. 
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CHAPTER  3. 

OF   DIVORCE,  ANNULLING    MARRIAGES,  AND    ALIMONY. 

SEfTioN  2220.  The  district  or  circuit  court  in  the  county  where  Jurlsdlctlon. 
either  party  resides,  has  jurisdiction  of  the  subject  matter  of  this  q'  4t*fi'4^. 
chapter.  ^'^  G-  ^  ^^- 127. 


The  residence  contemplated  in  this 
and  the  following  section  is  a  lej?al 
and  not  merely  an  actual  residence; 
such  a  resi«lence  as  that  when  a  man 
leaves  it  he  h;is  an  intention  of  re- 
turning to  it:    Hinds  v.  Hinds,  1-86. 


A  mere  temporary  sojourn  for  a 
season  without  mtention  of  domicilia- 
tion and  citizenship  is  insuHIcient: 
Smith  V.  Smith.  4  Gr.  2fiG;  Whitcomb 
V,  Whitcomb,  46-4:^,  443.  And  see 
Bush  V.  Bush,  ^hlOL 


Sec.  2221.     Except  where  the  defendant  is  a  resident  of  this  Petition:  stato 
state  served  by  personal  service,  the  petition  for  divorce,  in  a  Idi-  k^"^*;^! 
tion  to  the  facts  on  account  of  which  the  plaintiff  claims  the  relief  C. '5iii48L 
sought,  must  state  that  the  plaintiff  has  been  for  the  last  year  a 
resident  of  the  state,  specifying  the  town  and  county  in  which  he 
has  so  resided,  and  the  entire  length  of  his  residence  therein,  after 
deducting  all  absences  from  the  state;  that  he  is  now  a  resident 
thereof;  that  such  residence  has  been  in  good  faith  and  not  for 
the  purpose  of  obtaining  a  divorce  only;  and  it  must  in  all  cases 
state  that  the  application  is  made  in  good  faith,  and  for  the  pur- 
pose set  forth  in  the  petition. 

[The  words  *'and  expects  to  remain,"  as  they  stand  in  the  eighth  line  of 
the  section  in  the  printed  code  are  omitted  in  s,occrdance  with  the  list  of 
'*  errata'*  in  that  volume.    They  are  not  found  in  the  original  rolls.] 

Sec.  2222.     All  the  statements  above  required,  and  all  other  ^^  ^  ^^^j^^^^ . 
allegations  of  the  petitioDer  must  be  verified  by  the  oath  of  the  proof:  dis- 
plaintiff,  and  proved  to  the  satisfaction  of  the  court  by  competent  "lon^^^  ^*  **^" 
evidence.     Unles?  the    ccurt  is  satisfied   that  the  allegations  of  c'.5p?i4Si. 
residence  are  fully  prpved,  the  hearing  shall  proceed   no  further, 
and  the  action  shall  be  dismissed  by  the  court  on  its  own  motion. 
No  divorce  shall    be  jrranted  on  the   testimony  of  the  plaintiff 
alone,  and  all  such  actions  shall  be  heard  in  open  court  on  the 
testimony  of  witnesses,  or  depositions  taken  as  in  other  equitablo 
actions  triable  upon  oral  testimony,  or  by  a  commission  appointed 
by  the  court. 

That  a  petition  for  a  divorce  is  not  to.    The  trial  must  be  before  a  court: 

gworn  to  does  not  deprive  the  court  Hobart  v.  Hobart,  45-501. 

of  jurisdiction  or  render  subsequent  The  consent  of  the  parties  wDl  not 

proceedniis  invalid:      McCraney    v.  warrant  the  court  in  granting  a  di- 

McCrauey,  5-282,  254.  vorce  unless  proper  ground  therefor 

A  trial  before  a  referee  is  not  valid  is  shown:  Lyster  v.  Lystery  1-130. 
even  when  both  parties  consent  there- 

Sec.  2223.     Divorces  from  the  bonds  of  matrimony  may  be  de-  Causw  on 
creed  gainst  the  husband  for  the  following  causes:  C.'^&1^482. 

1.  When  he  has  committed  adultery  subsequent  to  the  mar- 
riage; 

2.  When  he  wilfully  deserts  h's  wife  and  absents  himself  with- 
out a  reasonable  cause  for  the  space  of  two  vears; 

3.  When  he  is  convicted  of  felony  after  his  marringe; 
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Pnrae. 

C.  '61,  g  1483. 


4.  When,   after   marriage,   he   becomes  addicted  to  habitual 
drunkenness; 

5.  When  he  is  guilty  of  such  inhuman  treatment  as  to  endan- 
ger the  life  of  his  wife. 


As  to  the  kind  and  amount  of  proof 
necessary  to  wamuit  a  divorce  on  the 
{ground  of  adultery,  sej  Inskeep  v. 
Inskeep,  5-204. 

When  the  wife  deserts  the  husband 
without  reasonable  ground  and  before 
she  has  been  absent  lonjf  enoujrh  to 
entitle  him  to  a  divorce  he  commits 
adultery,  the  wife  is  entitled  to  di- 
vorce and  alimony:  Wilson  v,  Wil- 
son, 4(>-2;',0. 

A  reasonable  cause  for  desertion 
must  be  one  which  would  prima  facie 
entitle  the  party  so  diverting:  to  a  di- 
vorce:   Pierce  r.  Pi  free,  38-*2;W. 

Whether  tht^  desertion  and  absence 
must  le  without  reasonable  causes, 
qucere,  thvugh  it  ni.iy  w^U  be  ques- 
tioned w.e  n;'r  the  true  meaning"  is 
not  'when  the  defendiint  wilfully 
deserts  her  without  reasonable  cause 
Hnd  absf  nts  himself  for  two  years." 
But  the  reasonable  cause  here  contem- 
plated is  wronfflul  conduct  on  the 
part  of  the  wife,  amounting  to  a  good 
excuse  for  the  husband's  desf^tion 
and  absence.  No  other  cause  can  b^^ 
tihuwn  than  one  arising''  from  the 
fault  of  the  wife.  The  statute  does 
not  require  that  the  absence  shall  be 
wilful,  and  therefore  held  that  if  the 
desertion  occurred  while  the  defend- 
ant was  sane,  his  subsequent  insanity 
was  no  excuse:  Douglass  v.  Douglass, 
:U-42l. 

In  case  of  application  for  a  divorce 
on  ground  of  desertion,  the  petition 
must  state  that  such  desertion  was 
**without  reasonable  cause:"  Finkney 
r.  Finkncf/,  4  Gr.,  :)i4. 

A  conviction  of  felony  from  wliich 
an  apjjeal  has  been  prosecuted  and 
which  is  liable  to  reversal,  is  not  suf- 
ficient ground  for  a  divorce.      The 


conviction  must  b?  final  and  absolute. 
Vinsant  r.  Vinsanf,  49-639. 

In  an  action  for  divorce  on  the 
ground  of  inhuman  treatment,  past 
treatment  is  not  of  itself  a  ground 
and  is  material  only  as  showing  a 
just  foundation  for  the  ap^reliended 
danger  to  life.  Threats  of  violence, 
where  there  is  danger  of  harm  to  the 
life,  will  be  sufficient,  but  threatened 
injuiy.  causing  apjjrehension  of 
bodiiy  harm  merely,  will  not  be  suf- 
Hcient.  The  question  is.  whether 
theie  is  reasonable  apprehension  of 
danger  to  the  life:  Beebe  v.  Beebe, 
10-18:3. 

Treatment  calculated  to  affect  the 
mind  of  plain  itf  so  as  to  destroy  htr 
health  and  ultimately  endanger  her 
life,  or  which  involves  by  natural  con- 
.  equence  a  permanently  injurious  and 
prejudicial  effect  upon  tier  health,  will 
be  sufficient:  Caruihers  v.  Cnruth- 
ers,  i:3-266;  Cole  v.  Cole,  23-43:1 

Cruel  treatment  will  not  justify  a 
divorce  unless  it  be  such  as  to  furnish 
r^-asonable  ground  to  apprehend 
physical  danger  in  the  further  con- 
tinuance of  the  marriage  relation  an  I 
must  not  be  such  as  is  caused  by  the 
party's  own  misconduct:  Knight  r. 
Knight,  3l-451. 

Insanity  existing  at  the  time  of  the 
marriage,  or  occurring  subsequently 
thereto,  is  n  t  a  ground  for  divorce, 
nor  is  inhuman  treatment,  if  the 
partv  guilty  thereof  is  insane:  Wertz 
V.  Wertz,  4.::-o34. 

The  facts  showing  that  the  treat- 
ment is  inhuman,  and  such  as  to  en- 
danger life,  must  be  stated.  General 
allegations  to  that  effect  will  not  be 
sutiicient:  Freerking  v,  Freerking^ 
19-34. 


Sec.  2224.  The  husband  may  obtain  a  divorce  from  his  wife 
for  like  cauee,  and  also  when  the  wife  at  the  time  of  the  marriage 
was  pre;^nant  by  another  than  her  husband,  unless  such  husband 
have  an  illeoitimato  child  or  children  then  living,  which  was 
unknown  to  the  wife  at  the  time  of  their  marriage. 

Sec.  TZ'2b,     The  defendant  may  obtain  a  divorce  for  like  causes 
Cross-peUtlon.    as  above  stated,  by  filing  a  cross-petition. 

m  ncement  of    the  original   action: 


Wilson  V.  Wilson,  40--30. 


Maintenance 
during  litiga- 
tion. 


Tlie  cress- petition  h.Te  cont^'mphi- 
ted  may  be  bas?d  on  causes uf  divorce* 
occurring  subsequently   to  the  com- 

Sec.  222G.     The  court  mny  order  either  pirty  to  pay  the  clerk 
a  sum  of  money  for  the  sejiaratc  support  and  maintenance  of  the 
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adverse  party  and  the  children,  and  to  enable  such  party  to  prose- 
cute or  defend  the  action. 


To  warrant  an  order  frranting  tem- 
porary alimony,  the  tact  of  marriasfc* 
between  the  parties  mnst  bj  admitted 
or  proved:     York  t\  York,  lU-'>^iJ. 

In  a  proceeding  to  vacate  a  decree  of 
divorce,  the  court  has  no  power  to  re- 
quire defendant  to  pay  phdutift"  a  sum 
of  money  to  enable  her  to  prosecute 
the  action.     To    authorize    such  an 


order,  it  is  essential  that  the  marriapre 
relation  sbouM  exist:  Wilson  v.  Wil- 
son,  49->'>44;   and  see  no'e-*  to  §  222i*. 

The  court  may,  pending  a  |  roL-eed- 
in«:  for  divorce,  make  temporary  pro- 
vision as  to  tlv^  custodv  hs  w**11  as  the 
support  of  the  riiildren:  Green  v. 
Green,  52-403. 

Applied:  SmaU  v.  Small,  42-111. 

Sec.  2227.  The  petition  may  be  presented  to  the  court  or 
judge  for  the  allowance  of  an  order  of  attachment;  and  said  court 
or  judge  may,  by  endorsement  thereon,  direct  such  attachment 
and  the  amount  for  which  the  same  may  issue  and  the  amount  of 
the  bond,  if  any,  that  shall  be  given,  and  the  clerk  shall  issue  the 
same  accordingly;  and  any  property  taken  by  virtue  thereof  shall 
be  held  to  satisfy  the  judgment  or  decree  of  the  court,  but  may 
be  discharged  or  released  as  in  other  cases. 


Attachment 
may  issue. 


back  to  the  time  of  attachment  so  as 
to  cut  out  intervening  judgments: 
Daniels  v,  Lindley,  44-56?. 


This  attachment  will  not  affect  the 
lien  of  a  creditor  of  the  husband 
whose  judgment  is  obtained  prior  to 
the  decree;  nor  can  the  decree  be  dated 

Sec.  2228.  In  making  such  orders,  the  court  or  judge  shall 
take  into  consideration  the  age,  condition,  sex,  and  pecuniary 
condition  of  the  parties,  and  such  other  matters  as  are  deemed 
pertinent,  which  may  be  shown  by  affidavits  in  addition  to  the 
pleadings  or  otherwise,  as  the  court  or  judge  may  d.rect. 

Sec.  2229.  When  a  divorce  is  decreed,  the  court  may  make 
such  order  in  relation  to  the  children,  property,  parties,  and  the 
maintenance  of  the  parties  as  shall  be  right  and  proper.  Subse- 
quent changes  may  be  made  by  the  court  in  these  respects  when 
circumstances  render  them  expedient. 


Situation  of 
parties  con- 
sidered. 


Children: 
maintenance : 
changes  made 

C.  %l,  1 1485 


In  oen  Eii\L :  The  relation  of  hus- 
band and  wife  must  exiso  eitlier  de 
jure  or  de  facto  to  just  ty  an  order  for 
alimony:  Blythe  v.  B  i/the,  2V-266. 
(and  see  notes  to  §  22. i^);  and  an 
action  for  alimony  cannoo  bi3  main- 
tained as  an  independent  proceeding 
after  the  divorce  of  the  parties: 
Wilde  V.  Wilde,  86-819. 

A  court  of  equity  will  entertain  a 
suit  for  alimony  alone,  without  di- 
vorce, where  the  wifj  is  separated 
from  the  husband  on  account  of  mis- 
conduct on  his  part  justifying?  the 
separation:  Graves  v.  Graves,  3(5- 
J51l>;  Whitrombv.  W hitcomb,  46-4M. 

Upon  the  death  of  the  defendant,  a 
proceedingr  for  divorce  abates,  and 
with  it  id!  ilaim  for  alimony:  O^Ha- 
gan  v.  Ec^r  of  O'Hagan,  4-50D;  Bar- 
net!  V.  Barney,  14-11^9. 

The  power  to  allow  alimony  is  an 
inc'.d  n.  of  the  power  to  divorce,  and 
such  relief  may  be  given  in  an  action 
for  divorce,  although  there  is  no 
statement  in  the  oricrinal  notice  of 
any  c'aim  therefor:    McEwen  v.  Me- 


Ewen,  26-875,  and  althoujrh  service 
or  notice  is  had  by  publication  only; 
and  in  such  case  the  court  may  de- 
clare and  cufor  e  a  li^n  for  alimony 
a*rain.st  rea  estate  of  the  defendant 
situated  in  a  lot her  county:  Harsh' 
berger  v.  Harshberger,  2G-'jO<. 

Alimony,  custody  of  the  children, 
etc.,  may  be  regulated  by  order  of 
the  court,  although  no  reference 
thereto  is  made  in  the  pi  adings: 
Zucer  r.  Zarer,  86-190. 

The  court  may  give  the  wife  a  spe- 
cific portion  of  the  husband  s  property 
in  fee:  Jolly  v.  Jolly,  1-0:  but, 
contra,  Russell  v.  Russell,  4  Gr..  26. 

Where  the  husband  was  given  the 
custody  of  the  childron  and  a  general 
judgment  for  alimony  w.is  Tv  ndered 
m  lavor  of  the  wife.  held,  that  such 
judgment  could  not  b^  enforc  d 
agamst  the  hom-^stead  which  the  hus- 
band and  children  continued  to  occu- 
py: Byers  v.  Byers,  21-268;  but 
where  the  decree  makes  the  alimony  a 
lien  upon  specific  property,  the  fact 
that  such  property  is  a  homestead 
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cannot  be  taken  advantage  of  after 
decree.  It  should  be  set  up  in  the 
action:  Hemenway  v.  Wood,  6S- 
21. 

Where  the  wife,  without  sullicient 
excuse,  had  left  the  husband,  and  the 
latter  had  afterwards  committed 
adultery,  for  which  a  divorce  was 
grranted  the  wife,  held  that  she  was 
also  entitled  to  alimony:  Dupont  v. 
/>M;>ort/.  10-112. 

Where  a  divorce  is  granted  the 
husljand  on  account  of  the  adultery  of 
the  wife,  she  will  not  be  entitled  to 
alimony,  unless  under  peculi>ir  cir- 
cumstances: Fivecoat  v.  Fivecoat^ 
82-198. 

As  to  amount  and  kind  of  alimony 
proper  to  be  allowed  under  particular 
facts,  see  Inskeep  r.  Inskeep,  6-204; 
Ahey  c,  Ahey^  i32-575;  Farley  v. 
Farley,  30-.W;  as  to  disposition  of 
property,  children,  etc.,  see  Hunt  v. 
Hunt,  4  Gr.,  216:  Cole  v.  Cole,  2;i-43.1 

A  decree  of  d.vorce  may,  under  § 
3154,  be  set  asidj  when  obtained  by 
fraud  of  the  plaintiff  in  a  court  having 
no  jurisdiction  by  reason  of  plaintiif 
not  being  a  resident  of  the  county  as 
required  by  §  2220:  Rush  v.  Hush, 
46-64>5;  6'.C.,  4S-701;  and  that  the 
party  by  whose  fraud  the  divorce  was 
obt-iined  has  re-married  will  not  pre- 
vent the  decree  being  set  aside: 
Whitcomb  v.  Whitcomb,  46-4:37. 

SuBShQUENT  changes:  The  first 
sentence  of  the  section  is  probably 
only  declarative  of  the  law  as  it  st<^od 
before  the  statute;  but  the  last  sf?n- 
tence  doubtless  effectuates  a  change 
in  the  law,  or  at  least  in  the  manner 
of  enforcing  it:  Fivecoat  v.  Fivecoat, 
32-198. 

The  right  to  a  change  in  a  previous 
decree  as  to  alimony  does  not  exist 
after  the  death  of  the  party  against 
whom  the  change  is  sought,  and  pro- 
ceedings already  commeiicod  therefor 
abate  upon  the  death  of  such  party: 
O'Hagnn  r.  ExWof  O'Hngan^  4-')U9. 

The  power  of  the  court  to  modify 


the  decree  is  not  limited  to  one  year 
after  the  rendition  thereof,  but  it  re- 
tains jurisdiction  for  that  purpose  as 
long  us  the  original  judgment  re- 
mains unexecuted  and  under  its  con- 
trol, and  even  though  the  parties  may 
have  removed  from  the  state:  An- 
drews V.  Andrews t  15-423. 

'i'he  time  and  manner  of  application 
for  subsequent  changes  are  left  large- 
ly within  the  discretion  of  the  court: 
Jungk  V.  Jungk,  5-541. 

It  seems  that  the  jurisdiction  of  the 
court  in  which  the  divorce  was  grant- 
ed, to  make  a  subseqaent  change  in 
the  decree,  is  not  exclusive  of  that  of 
any  other  court  which  would  other- 
wise have  lurisdiction:  Shaw  r.  Me- 
Henry,52-lS2. 

The  provisions  in  the  original  decree 
as  to  alimony,  custody  of  children, 
etc.,  are  conclusive  as  to  the  circum- 
stances of  the  parties  at  that  time, 
and  it  is  only  upon  a  change  in  such 
circumstances  that  the  power  to  make 
subsequent  changes  in  the  decree  is 
to  be  exercised.  The  power  to  make 
such  changes  is  not  a  power  to  grant 
a  new  trial  or  re- try  the  same  case: 
Bfyfhe  v.  Bhjthe,  2^266;  Wilde  r. 
Wilde,  36-319. 

Where  the  matter  of  alimony  has 
once  been  fairly  settled,  an  applica- 
tion for  a  change  ought  to  be  careful- 
ly scrutinized,  and  where  an  alteration 
of  circumstances  is  alleged  the  court 
will  consider  whether  it  has  been 
brouerht  about  by  improper  conduct 
of  the  party  asking  the  change :  Fish- 
er V.  Fisher,  32-2iJ. 

The  facts  in  a  particular  case  Jield 
sufficient  to  show  that  the  father  to 
whom  the  custody  of  children  was 
given  in  a  decree  of  divorce  against 
him,  was  not  a  proper  person  to  have 
charge  of  them,  and  a  change  in  the 
decree  was  made,  giving  the  custody 
of  the  children  to  the  wife  and  award- 
ing her  alimony  for  their  keeping: 
Boggs  v,  Boggs,  49-190. 


Sec.  2230.     When  a  divorce  is  decreed,  the  guilty  party  forfeits 
Code, '^^1488.  all  rights  acquired  by  the  marriage. 


A  decree  of  divorce  again?»t  the 
wife  as  the  guilty  party  bars  any  claim 
to  dower  in  the  property  of  the  hus- 
band:   McCraney  p.   McCrnney^   5- 


232,  250. 

This  sect'on  seems  to  have  been 
omitte.l  from  th'*  Revision  by  accident: 
Code  Com'rs  '  Rep  ,  p.  6^. 


ANXUI.LINO   ILLEGAL   MARRIAGES. 


Causes  speci- 
fied. 


Sec.   2231.      Marriag  s   miy   be    annulled  for   the   foUowing 
causes : 

1.     Where  marriage  betweeu  the  parties  is  prohibited  by  law; 
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2.  Whore  either  party  was  impotent  at  the  time  of  marriage; 

3.  Where  either  party  had  a  husband  or  wife  living  at  the  time 
of  the  marriage*,  provided  they  have  not  lived  and  cohabited 
together,  as  proviued  in  section  two  thousand  two  hundred  and 
one,  of  chapter  one  of  tins  title  ; 

4.  Where  either  party  was  insane  or  idiotic  at  the  time  of  the 
marriage. 

Irapotency,  insanity  and  idiocy  are  I  WeHz^  43-534. 
not  gr'^unds  for  divorce :      Wertz  v.\ 

Sec.  2232.     A  petition  shall  be  filed  in  such  cases  as  in  actions  Pctltlmu 
for  divorce,  and  all  the  provisions  of  this  chapter  shall  apply  to 
such  cases  except  as  otherwise  provided. 

Sec.  2*-i33.  When  the  validity  of  a  marriage  is  doubted,  either  Validity 
party  may  file  a  pt^tition,  and  the  court  shall  decree  it  annulled  or  *^*^"^^^'^- 
alfirmed  according  to  the  proof. 

Sec.  2234.     When  a  marriage  is  annulled  on  account  of  the  Chiidrcn. 
consanguinity  or  affinity  of  the  parties,  or  because  of  inipotency, 
the  ishue  shall  be  illegitimate;   but  when  on  account  of  non-age 
or  insanity,  or  idiocy,  the  issue  is  the  legitimate  issue  of  the  party 
capable  oi  contracting  marriage. 

Sec.  2235.     When    a   marriage  is   annulled  on    account  of  a  When,  and  of 
prior  marriage,  and  the  parties  contracted  the  second  marriage  in  J^^IiifirtJJ'ht-'^ 
good  faith,  believing  the  prior  husband  or  wife  to  be    dead,  that  come  kgiir 
fact  shall  be  stated  in  the  decree  of  annullity  ;  and  the  issue  of 
the  second  marriage  begotten  before  the  decree  of  the  court,  is 
the  legitimate  issue  of  the  parent  capable  of  contracting. 

Skc.  2230.     In  case  either  party  entered  into   the  contract  of  Compensntiou 
marriage  in  good  faith,  supposing  the  other  to  be  capable  of  con-  divorce 
tractinpf,  and  the  marriage  is  declared  a  nullity,  such  fact  shall  be 
entered  in  the  decree,  and  the  court  may  decree  such  innocent 
•party  compensation  as  in  cases  of  divorce. 


OHAPTEE  4. 


OF   MINORS. 


Section  2237.     The  period  of  minority  extends  in  males  to  the  Majorfty. 
the  age  of  twenty-one  years,  and  in  females  to  that  of  eighteen  ^•.^^•'|'^^g^* 
years  ;  but  all  minors  attain  their  majority  by  marriage. 


The  disability  of  minority  is  ter- 
minated by  death,  and  the  year  which 
by  i^  892  is  allowed  a  minor  for  re- 
deeming his  land  from  tax  sale  after 
his  disat)ili:y  is  removed,  commences 
irora  that  lime  and  not  from  the  time 
he  would  have  bccome  of  age:  Gihbs 
I'.  Sawyer^  48-443. 


If  by  reason  of  the  minor  having 
obtained  majority  by  mairia^e  or  by 
the  provisions  of  section  2;^;]9  he  is 
entitled  to  his  own  time  and  earnings, 
he  may,  in  a  suit  for  injuries,  recover 
damages  for  loss  of  tune  prior  to 
reachinsr  theaj^e  of  majority:  Nelson 
V.  C.  R.  L  &  P.  R  Co.,  3i->J64. 


Sec.  2238.     A  minor  is  bound,  not  only  by  contracts  for  neces-  Contracts  and 
saries,  but  also  by  his  other  contracts,  unless  he  disaffirms  them  k.*^^2.vjo. 
within  a  reasonable  time  after  he  attains  his  majority,  and  restores  ^-  '^^I'^^i^- 
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Misrepresenta- 
tions of. 
K.  'i  2541. 
C.  '51.  g  1489. 


Pnvincnts  to 
C.  '51.  g  1490. 


to  the  other  party  all  money  or  property  received  by  him  by 
virtue  of  the  contract  and  remaining  within  his  control  at  any 
time  after  his  attaining  his  majority. 

commences  to  run  from  time  of  such 


At  common  law  the  general  rule 
was  that  the  minor  was  not  bound 
unless  by  some  act  he  had  positively 
affirmed  the  contract,  but  under  the 
statute  a  disaffirmance  within  a  rea- 
sonable time  is  necessary  to  release 
him  from  obligation:  Wright  v. 
Germain  f  21-686;  Murphy  v.  Johnson^ 
46-57. 

What  will  be  a  reasonable  time 
witnm  which  to  disaffirm  must  be  de- 
termintd  by  the  peculiar  circum- 
stances of  each  case:  Stout  v.  Men-ill, 
a6-47. 

As  to  what  is  a  **  reasonable  time,*' 
see  Jenkins  r.  Jenkins,  12-190; 
Wearer  v.  Carpenter ,  4.-ti43;  Jones 
17.  Jone  ,  46~4C6,  973. 

In  case  of  the  marriage  of  the  minor, 
a  reasonable  time  for  disaffirmance 


marriage:    Jones  v.  Jones,  supi^a. 

The  right  of  an  infant  to  avoid  his 
contracts  is  absolute  and  paramount 
to  all  equities  in  lavor  of  third  per- 
sone,  even  purchasers  without  notice  : 
Jenlcins  v,  Jenkins,  12-195;  and  al- 
though the  restoration  of  the  fruits 
of  the  contract  is  essential  to  the  dis- 
attirmance  thereof:  Stout  v.  Merrill, 
33-47;  yet  the  minor  L*  only 
bound  to  restore  money  or  property 
received  by  virtue  of  the  com  met  re- 
maining under  his  control  att  r  ob- 
taining majority:  Jenkins  v.  Jenk- 
ins, supra. 

The  minor  may  disaffirm  his  con- 
tract before  attaining  majority :  (Over- 
ruling Murphif  V.  Johuson,  45-57); 
Chads r.  Dolbins,bri-20'x 


Sec.  2239.  No  contract  can  be  thus  disaffirmed  in  cases  where, 
on  account  of  the  minor's  own  misrepresentations  as  to  his 
majority,  or  from  his  having  engaoed  in  business  as  an  adult,  tlu^ 
other  party  had  good  reason  to  believe  the  minor  capable  of  con- 
tracting. 


The  cases  enumerated  in  this  sec- 
tion are  exceptions  to  those  contracts 
which  may  be  disaffirmed  as  provided 
in  the  preceding  section:  Osiv.tld  v. 
Jiroderick,  l-:3fcO. 

The  f  :ct  that  an  infant  is  engaored 
in  business  as  an  adult  does  rot  make 
his  contracts  binding  unless  the  parry 
with  whom  he  contr.icts  is  thereby 
deceived  and  believes  that  he  is  of  age. 
If  the  fact  of  minority  is  known  to 
the  other  party  the  minor  is  nor 
bound:     Deller  v.  Marchant,  30-*!50. 


Tl3e  exception  here  made  as  to  the 
power  of  a  minor  to  di!^affirm  his  con- 
tracts  by  reason  of  his  having  on- 
gasred  in  business  as  an  adult,  aj  jilies 
not  only  to  contracts  made  by  him  in 
the  conduct. of  such  business,  but  to 
all  coniracts:    Jaquesv.  Sa.v,'^J-%l. 

Where  a  minor  is  entitled  to  his 
own  time  and  earnings,  he  may  rv- 
cover  damages  for  personal  injuiy 
prior  to  the  time  of  attaining  nmjor- 
ity:  Nelson  v.  C,  R.  J,  d^  F.  li.  Co., 
38-564,  im. 


Sec.  2240.  Where  a  contract  for  the  personal  service  of  a  mi- 
nor has  been  made  with  him  alone,  and  those  services  are  after- 
wards performed,  payment  made  therefor  to  such  minor  in  ac- 
cordance with  the  terms  of  the  contract,  is  a  full  satisfaction  for 
those  services,  and  the  parent  or  guardian  cannot  recover  therefor 
a  second  time. 


The  provisions  of  this  section  do 
not  change  the  rule  that  the  lather 
has  the  right  to  the  custody,  control 
and  services  of  the  minor,  and  may 
recover  damages  against  another  who 
deprives  him  of  such  ritrht,  unless 
the  minor  has  been  emancipated ;  and 
even  after  emancipation  the  father 
may  re- assert  his  control.  The  eman- 
cipation sets  the  son  free  and  gives 
him  capacity  to  manage  his  own  ai- 
fairs  as  if  of  age,  and  may  be  shown 
by  circumstances  as  well  by  direct 
proof:    Everett  v.  Sherjey^  1-350. 


Where  a  minor  with  the  consent  of 
the  father  has  engaged  in  business 
for  himsplf,  his  earnings  are  not  .sub- 
ject to  his  father's  debts:  Walcott  t, 
liicket/,  22-171. 

If  a  minor  has  been  pa'd  for  bis 
personal  services  according  to  con- 
tract, his  next  friend  has  no  more 
right  to  recover  a  second  time  for 
such  services  than  the  parent  or  guar- 
dian has:  Murphy  v.  Johnson,  45- 
57. 

Section  applied:  Nixon  v.  Spen- 
cer, 1-214.6 
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OHAPTEE  5. 

OF    THB  GUARDIANSHIP   OF   MINORS,    DRUNKARDS,   SPENDTHRIFTS, 
AND    LUNATICS. 

Section  2241.     The  parents  are  the  natural  guardians  of  their  Natural guar- 
minor  children,  and  are  equally  entitled  to  the  care  and  custody  ^"3^3 
:j)f  them.  c'.ii,iU9i. 

Sec.  2242.     Either  parent  dying  before  the  other,  the  survivor  Death  of  either 
becomes  the  guardian.     If  there  be  no  parent  or  guardian  quali-  ^^^^Ai^j 
fied  and  competent  to  discharge  the  duty,  the  circuit  court  shall  c' '51,2 1492. 
appoint  a  guardian. 

In  case  of  the  death  of  the  father,  the  I  dian  for  the  earnings  of  the  minor: 
mother  has  the  right  to  sue  as  guar- 1  Cain  v.  Decitt.  8-1  Itj. 

Sec.  2243.     If  the  minor  has  property  not  derived  from  either  of  property, 
parent,  a  guardian   must  be  appointed  to  manage  such  property,  S*  ^-f  ^Yiiiia-i 
which  may  be  either  parent  if  suitable  and  com])etent. 

Skc.  2244.     If  the  minor   be  over  the  age    of  fourteen  years  Minor  may 
and  of  sound  intellect,  he  may  select  his  own  guardian,  subject  to  r.^SV. 
the  approval  of  the  circuit  court  of  the  county  where  his  parents,  ^-'^^^^  1^^ 
or  either  of  them,  reside;  or  if  such  miror  is  living  separate  and 
.'ipart  from  his  parents,  the  circuit  court  of  the  county  where  he 
resides  has  jurisdiction. 

Skc.  2245.     The  guardian  and  court  making  the  appointment,  power  of  court 
have  power  and  authority  over  any  property  of  the  minor  situate  5 g^  ^^JJ^l!^"' 
or  being  in  any  other  county  to  the  same  extent  and  in  the  man-  §  1. 
ner  as  if  the  same  was  situate  in  the  county  wiiero  the  appoint- 
ment was  made.     But  when    any  order  is  made  by  such  court 
affecting  the  title  of  lands  lying  in   another   county,  a  certified 
copy  of  the  same,  and  of  all  the  papers  on  which  it  is  founded, 
shall  be  transmitted  to  the  clerk  of  Ine  circuit  court  in  the  county 
where  sucli   lands  are  situated,  and  such  clerk  shall  enter  such 
order  on  the  proper  docket  and  index  tne  same,  and  make  a  com- 
plete record  thereof  in  the  same  manner  as  if  the  cause  in  which- 
the  order  is  made  had  been  commenced  in  his  court. 

FThe  word  **  his  '*  before  **  court "  in  the  last  line,  as  it  stands  in  the  origi- 
al,  is  om* 


nal,  is  omitted  in  the  printed  code.] 

The  rower  of  the  guardian  ceases 
on  I  he  death  of  the  ward.  The  settle- 
ment ot  I  he  estate  devolves  on  the 


administrator:     Ordway  v.  Phelps, 
46-279. 


Sec.  2246.     Guardians  appointed  to  take  charge  of  the  property  Bond  and  onth 
of  a  mi  I' or  must  give  bond,  with  surety,  to  be  approved  by  the  K-4p1^;.gg 
court,  in  a  penalty  double  the  value  of  the  personal  estate  and  of    * 
the  rents  and  prDlils  of  the  real  estate  of  the  minor,  conditioned 
for  the  faithful  d  scharge  of  their  duties  as  such  guardians  accord- 
ing to  law.     They  must  also  take  an  oath  of  the  same  tenor  as  the 
condition  of  the  bond. 


The  sureties  on  the  bond  here  re- 
quired, are  not  liable  for  the  lailure 
of  the  guardian  to  account  for  tund-? 
coming  into  his  hands  from  the  sale 
cf  the  ward's  lands  under  the  author- 


ity of  the  court,  given  in  pursuance 
of  §  §  2257-2260,  a  special  bond  b^ing 
required  in  such  ca>e8  (§  2261):  Mad' 
ison  County  r.  Johnston^  51-152. 


Digitized  by 


Google 


624  GUABDIANSHIP.  [TiTLE  XV. 

Sec.  2247.  The  court  may  also  direct  guardians  to  give  new  or 
Ptipplemental  supplemental  security,  or  may  remove  them  for  good  cause  shown, 
K.T25S!  which  cause  must  be  entered  on  the  records. 

c.'5i]gi5io.  Sec.  2248.     Within  forty  days  after  their   appointment,  thpy 

Inventory  and  must  make  out  an   inventory  of  all   the  property  of  the  minor, 
iT^?>}^.°^^*^^    which  shall  be  appraised  in  the  same  manner  as  the  property  of  a 
(J.  oi,  g  1497.      deceased  person.     The  inventory  must  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court. 

Sec.  2249.  Guardians  of  the  persons  of  minors,  have  the  same 
rowers.  power  and  control  over  them  that  parents  would  have  if  livin<r. 

c. 'of,  §  1498.  Sec.  2250.     Guardians  ot*  the  property  of  minors  must  prose- 

Dnties^  cute  and  defend  for  their  wards.    They  must  also,  in  other  respects, 

c.  0^^409.  manage  their  interests  under  the  direction  of  the  court.  They 
may  thus  lease  tlieir  lands  or  loan  their  money  during  their  minor- 
ity, and  may  do  all  other  acts  which  the  court  may  deem  for  tlie 
benefit  of  the  wards. 

Sec.  2251.  A  failure  to  comply  with  any  order  of  the  court  in 
^f^^wUhoSdw  ^^^^^'^"  ^  guardianship, shall  be  deemed  a  breach  of  the  condition 
of  court:  pen-  of  the  guardian's  bond,  which  may  accordiu;;ly  be  put  in  suit  1  y 
r!2561.  ^"y  ^"®    aggrieved  thereby,  for   which    purpose    the    court  may 

c. '51,21509.      appoint  another  guardian  of  the  minor  if  necessary.     The  court 
may  also  commit  him  to  jail  until  he  complies  with  such  order. 
Section    considered  :      O'Brien    v.  I  Strang ^  42-643. 

Sec.  2252.  Where  a  new  guardian  is  appointed,  the  court  may 
^jewgaardian.  order  the  effects  of  the  minor  which  are  in  the  hands  of  his 
c.  51,11511.  predecessor  to  be  delivered  up  to  such  new  guardian,  and  failure 
to  comply  with  such  order  for  three  months  thereafter,  shall  sub- 
ject such  guardian  to  a  penalty  of  one  hundred  dollars  to  hi 
recovered  in  an  action  on  his  bond  for  the  benefit  of  such  minor's 
estate. 

Sec.' 2253.     A  guardian   may   be   appointed   for   non-resident 

Non-resident     minors  who  have  property  in   this  state,  on  proper  application 

11  g!^a.* cL.  125.  made  to  the  circuit  court  of  the  county  in  which  such  property  or 

any  part  thereof  may  be,  who  shall  qualify  in   the  same  manner 

and  shall  have  the  same  powers,  and  be  subject  to  the  same  rules 

as  guardians  of  resident  minors. 

Sec.  2254.     x\ll  guardians  of  minors  are  required  to  appear  at 

aecuum"^^^      least  once  each  year  before  the  circuit   court,  and  render  an  ac- 

R.  ^2068.  count  of  all  moneys  or  other  property  in  their  possession,  toLrether 

with  all  the  interest  which  may  have  accrued  on  moneys  loaned 

belonging  to  the  minor  or  minors. 

Sec.  2255.  In  case  the  said  guardian  shall  fail  to  appear  befon^ 
Penalty  for  said  court  within  the  time  above  specified,  he  shall  forfeit  and  pay 
K.*^"^*9.  ^^*^  ^^®  county  treasury  the  sum  of  fifty  dollars,  as   in   other  ac- 

tions of  misd.meanor. 

Sec.  2256.     Guardians  shall  receive  such  compensation  as  the 
Compensation,  court  may  from  time  to  time  allow.     The  amount  allowed,  and  the 
c  11*^11515        service  for  which  the  allowance  was  made,  must  be  entered  upon 
the  records  of  the  court. 

PROPERTY    OF — SOLD. 

Real  estate: 

'^'a-c'of"*^^  Skc.  2257.     When  not  in  violation  of  the  terms  of  a  will  by 

R.Vrw'i  which  a  minor  holds  his  real  propertv,  it  mav,  under  the  direction 

C. '01,  g  1590.  ^       ' 
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of  the  circuit  court,  be  sold  or  mortpraged  on  the  application  of 
the  guardian,  either  when  such  sale  or  mortgage  is  necessary  for 
the  minor's  support  or  education,  or  where  his  inU? rest  will  bo 
thereby  promoted  by  reason  of  the  unproductiveness  of  the  prop- 
erty, or  of  its  being  exposed  to  waste,  or  of  any  other  peculiar  cir- 
cumstances. 

The  term  mortga^re  is  here  used  in 
i^s  (?eneral  sense  of  granting  an 
estate  as  pledge  for  the  payratMit  of 
money,  without  reference  to  the  form 
which  the  grant  assumes:  Foster  v. 
Young,  ;i5-27. 

Similar  provisions  in  R.  S.  consid- 
ered :    Frazier  v.  Steenrod^  7--W9. 


If  the  court  has  jurisdiction  of  the' 
subject  matter  and  the  parties,  its 
judgment,  in  absence  of  fniud,  is  con- 
clusive and  cannot  be  collaterally  at- 
tacked: Pursley  v.  Hat/ea,  22-11; 
and  if  the  minor  receives  and  retains 
the  proceeds  of  the  sale  he  is  estopped 
from  attacking  it,  even  though  it  be 
void:  S.  C,  17-310;  Deford  p.  Mer- 
cer, 24-1  IS. 

A  refusal  by  the  court  to  order  a 
sale  when  proper  grounds  therefor  are 
shown,  is  an  error  which  will  be  cor- 
rected on  appeal.  The  discretion 
with  which  the  court  is  clothed  is  not 
absolute,  bat  a  legal  discretion: 
Dickinson  v.  Hughes,  87-160. 


A  father  merely  as  natural  guard- 
ian has  no  authority  to  sell  land  of 
his  child,  even  when  authorizetl  to  do 
so  by  order  of  the  probate  courf,  and 
a  deed  made  by  him  will  not  l>e  valid, 
even  as  against  him  when  he  subse- 
quently acquires  the  title  by  inher- 
itance from  the  child:  Shanks  v, 
Seamonds,  24-131. 


Sec.  2258.     The  petition  for  that  purpose  must  state  the  grounds  Petition, 
of  the  application,  must  be  verified  by  oath,  and  a  copy  thereof,  c.^ftisoi. 
with  a  notice  of  the  time  at  which  such  application  will  be  made 
to  the  court,  must  be  served  personally  upon  the  minor  at  least  ten 
days  prior  to  the  time  fixed  for  such  application. 


The  notice  is  essential  to  the  juris- 
diction of  the  court;  without  it  the 
sale  will  be  void;  but  a  defective  no- 
tice will  be  sufficient  to  give  jurisdic- 
tion, and  the  proceedinprs  thereunder 
cannot  be  collaterally  attacked: 
Lyon  V.  f^anatta,  35-5'21.  But  the 
time  fixed  for  the  hearing  must  be  at 
a  term  of  court,  and  a  notice  fixing  a 
a  time  not  durinpr  a  tei-m,  or  which 
does  not  fix  any  time,  is  no  notice,  and 
proceedings  thereunder  will  be  void: 
Ibid;  Haws  v.  Clark,  37-:355. 

If  there  is  no  service  of  notice  the 
proceedings  will  be  void:  Rftnkin  v. 
Miller,  43-1 1 ;  but  if  there  is  defective 
service,  which  is  by  the  court  held 
sufficient,  any  error  in  such  holding 
cannot  be  the  subject  of  collateral  at- 
tack: Fursley  v.  Hayes,  22-11,  33. 

Where  it  appeared  that  there  was 


service,  and  the  record  of  the  court 
granting:  the  power  to  sell  recited 
that  notice  according  to  law  had  been 
given,  held,  that  the  regularity  of  the 
manner  of  giving  notice  could  not  be 
inquired  into  collaterally:  Wade  v, 
C(trpenter,4r-36\. 

Itie  question  as  to  the  validity  of 
proceedings  in  such  cases,  as  affected 
by  detects  in  the  notice,  etc.,  and  as 
to  what  presumptions  are  to  be  in- 
dulged in  favor  of  their  regularity, 
etc.,  discussed  under  the  provisions  of 
R.  S.,  chap.  162:  Cooper  v.  Sunder- 
land, ;-J-ll4,  and  see  similar  questions 
discussed  in  notes  to  §§  2388  and 
23^9. 

Where  the  application  was  for  au- 
thority to  sell,  held,  that  the  guardian 
had  no  power  to  mortgage:  Mc- 
Manus  r.  Rice,  48-361. 


Sec.  2259.  The  court,  in  its  discretion,  may  direct  a  postpone- 
ment of  the  matter,  and  may  order  such  farther  publication  through 
the  newspapers  or  otherwise,  as  it  may  deem  expedient. 

Sec.  2260.  It  may  also  direct  a  reference  for  the  purpose  of 
ascertaining  the  propriety  of  ordering  the  sale  or  mortgage  as 
applied  for. 

Sec.  2261.  Before  any  such  sale  or  mortgage  can  be  executed, 
the  guardian  must  give  security  to  the  satisfaction  of  the  court, 
the  penalty  of  which  shall  be  at  least  double  the  value  of  the  prop- 
erty to  be  sold,  or  of  the  money  to  be  raised  by  the  mortgage, 

40 


Postponement 
and  publica- 
tion. 

C.  '51,  g  1502. 
Reference. 
R.^2555. 
C.  '51,  g  1503. 

Bond  to  be 
given  before 


R.  i2556. 
C.  %1,  i  li 
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conditioned  that  be  will  faithfully  perform  his  duty  in  that  respect, 
and  account  for  and  apply  all  moneys  received  by  him  under  the 
direction  of  •the  court. 


Action  on  the  bond  cannot  be 
broujrht  until  the  guardian  has  failed 
to  obey  some  order  ot  the  court  in  re- 
spect to  8uch  money  as  contemplated 
in  §  2251:  O'Brien  v,  Strang,  42- 
64:3. 


The  sureties  on  this  bond  and  not 
those  upon  the  j4Pn»*ral  bond  are  hable 
for  failure  of  piardian  to  account  lor 
proceeds  of  the  sale:  See  note  to 
§:^246. 


Sec.  2262.     When  the  application  for  the  sale  of  property  is 

Costs.  resisted,  the  court  may,  in  its  discretion,  award  costs  to  the  pre- 

c  '5M^i505       vailing  party;  and,  when  satisfied  that  there  was  no  reasonable 

ground  for  making  the  application,  may  direct  the  costs  to  be 

paid  by  the  guardian  from  his  own  funds. 

Sec  2263.  Deeds  may  be  made  by  the  gunrdian  in  his  own 
Deeds:  how  name,  but  they  must  be  returned  to  the  court  and  the  sale  or 
ransf  approve,    niortgage  be  approved  before  the  same  are  valid. 

is  the  sale  and  not  merely  the  deed 


that  is  approved :  Wade  v.  Carpenter, 
4-861. 


c*  li^isoe  "^^^  approval  by  the  court  is  not  a 

,  6  a;?w>'       mere  formality  but  is  essential  to  the 

validity  of  the  sale  or  mortgage.    It 

Sec  2264.  The  same  rule  that  is  prescribed  in  the  sale  of  real 
Directions  as  to  property  by  executors,  shall  be  observed  in  relation  to  the  evi- 
RJ2559.  dence  necessarv  to  show  the  regularity  and  validity  of  the  sales 

c.  Di,  g  1607.      above  contemplated. 

Sec.  2265.  No  person  can  question  the  validity  of  such  sale 
Validity  of       after  the  lai)S9  of  five  years  from  the  time  it  was  made. 

order  of  a  court  having  jurisdiction,  it 
C.  'M, }  1508.  here  provided  the  defendant  must 
show  that  he  has  been  in  continuous 
possession  of  the  property  for  five 
years:  }Vashbum  v.  Carmichel,  32- 
476. 

The  limitation  does  not  apply  when 
the  sale  is  void,  as  in  case  ol  failure 
to  notify  the  minor  as  provided  in  § 
2258:  Rankin  V.  Miller A'^\^^.  But 
if  the  sale  is  made  pursuant  to  an 


cannc't  be  attacked  after  five  years 
for  irregularities  in  the  proceedings: 
Picrsley  v.  Hayes,  22-11,  24.  See 
generally,  as  applicable  to  this  sec- 
tion, notes  to  §  2401 ;  the  opinion  of 
Beck  and  Cole,  J  J.,  in  Good  v.  Nor- 
ley,  28-188,  being  stated  by  Beck,  J., 
as  applicable  to  tnis  section:  Wash- 
burn  V.  Carmichel,  32-475. 


FOREIGN  GUARDIANS. 

Sec.  2266.  The  foreign  guardian  of  any  non-resident  minor, 
Foreign  gruar-  may  be  appointed  the  guardian  in  this  state  of  such  minor  by  the 
K.T^.  circuit  court  of  the  county  wherein  he  has  any  property,  for  the 

-1  G^A  ^^11^25  P^^P^^®  ^^  selling  or  otherwise  controlling  that  and  all  other  prop- 
*    *  "  erty  of  such  minor  within  this  state,  unless  a  guardian  has  pre- 

viously been  appointed  under  t^he  preceding  section. 

Sec.  22G7.     Such  appointment  may  be  made  upon  his  filing 

Appoint-  with  the  clerk  of  the  circuit  court  of  the  county  wherein  there  is 

made!  ^^^       ^^Y  8"oh  property,  an  authenticated  copy  of  the  order  for  his 

c  '5pfi5i3       appointment.     He  shall  thereupon  qualify  like  other  guardians, 

except  as  in  the  next  succeed ii.g  section. 

Skc.  2268.     Upon  the  filing  of  an  authenticated  copy  of  the 

Sam^  bond  and  the   inventory  rendered   by  the   guardian  in  a  foreign 

c.  ^51, 21514.      state,  if  the  court  is   satisfied  with  the  sufficiency  and  the  amount 

of  the  security,  it  may  dispense  with  the  filing  of  an  additional 

bond. 
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Sec.  2269.  Foreign  guardians  of  non-resident  minors  may  be  Power  of  as  to 
authorized  by  the  circuit  court  of  the  county  wherein  such  minor  ?rty!^"*^  ^^^ 
has  personal  property,  to  receive  the  same  on  complying  with  the  p^-  A.  ch.83, 
provisions  of  the  following  sections. 

Sec.  2270.     Such  foreign  guardian  shall  file  in  the  oflBce  of  the  Bond, 
clerk  of  the  circuit  cciurt  in  the  county  where  the  property  is  situ-   *°^®'^ 
ated,  a  certified  copy  of  his  official  bond,  duly  authenticated  by 
the  court  granting  the    letters   of  guardianship,   and   shall  also 
execute  a  receipt  for  the  property  received  by  hira. 

Sec.  2271.  Upon  the  filing  of  the  bond  as  provided  by  the  order  of  court 
last  section,  and  the  court  being  satisfied  with  the  amount  of  said  8amo,§3. 
bond,  said  court  shall  order  the  personal  property  of  the  minor  to 
be  delivered  to  the  guardian;  and  the  court  shall  spread  the  bonds 
and  receipt  on  its  records,  and  direct  the  clerk  to  notify,  by  mail, 
the  court  granting  the  letters  of  guardianship,  of  the  amount  of 
property  allowed  to  the  guardian,  and  the  date  of  the  delivery  of 
the  same. 

OP  DRUNKARDS,  SPENDTHRIFTS,  AND  LUNATICS. 

Sec.  2272.  When  a  petition  is  presented  to  the  circuit  court,  Guardians  of: 
verified  by  affidavit,  that  any  inhabitant  of  the  county  is:  when  appoint- 

1.  An  idiot,  lunatic,  or  person  of  unsound  mind;  R.  J 1449. 

2.  An  habitual  drunkard  incapable  of  managing  his  affairs; 

3.  A  spendthrift  who  is  squandering  his  property;  and  the 
allegations  of  the  petition  have  been  satisfactorily  proved  upon 
the  trial  provided  for  in  the  following  section,  such  court  may  ap- 
])oint  a  guardian  of  the  property  of  any  such  person,  who  shall 
be  the  guardian  of  the  minor  children  of  his  ward,  unless  the  court 
otherwise  orders. 

The  apnointment  of  a  pruardian  up- 1  fact  of  insanity:  Ockendon  v,  Barnes, 
on  a  petition  chargrinpr  insanity,  will  I  43-615. 
be  regarded  as  a  determination  of  the  | 

Sec.  2273.  Such  petition  shall  set  forth  as  particularly  as  may  Petitiohfor: 
be,  the  facts  upon  which  the  application  is  based,  and  shall  be  trial  by  jury, 
answered  as  in  other  ordinary  actions,  all  the  rules  of  ^hich  shall 
govern  so  far  as  applicable  and  not  otherwise  provided  in  this 
(thapter.  The  applicant  shall  be  plaintiff  and  the  other  party 
defendant,  and  either  party  may  have  a  trial  by  jury.  The  peti- 
tion may  be  presented  to  the  judge,  who  may  appoint  a  temporary 
guardian. 

Sec.  2274.     The  provisions  of  this  chapter,  and  all  other  laws  provisions 
relating  to  guardians  for  minors,  and  regulating  or  prescribing  the  made  appil- 
powers,  duties,  or  liabilities  of  each  and  of  the  court,  so  far  as  the  rI^'i45i. 
same   are   applicable,  shall    be  held   to  apply  to  guardians   and 
their  wards  appointed  under  section  two  thousand  two  hundred 
and  seventy-two  of  this  chapter. 

Sec.  2275.     Such  o^uardian  may  sue  in  his  own   name,  describ-  power,  author- 
ing himself  as  guardian  of  the  ward  for  whom  he  sues;  and  when  o^irSSMiuu^ 
his  guardianship  shall  cease  by  his  death,  removal,  or  otherwise,  R.  gi452. 
or  by  the  decease  of  his  ward,  any  suit,  action,  or  proceeding 
then  pending  shall  not  abate;  but  his  successor,  or  the  person  for 
whom  he  was  guardian,  or  the  executor  or  administrator  of  such 
person,  as  the  case  may  require,  shall  be  made  party  to  the  suit  or 
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other  proceedings,  in  like  manner  as  is  or  may  be  provide*]  by 
law  for  making  an  executor  or  ndministrator  party  to  a  proceeding 
of  a  like  kind  when  the  plaintiff  dies  during  its  pendency. 

Sec.  2276.     Whenever  the  sale  of  the  real  estate  of  such  ward  is 

Real  estate  of    necessary  for  his  support,  or  the  support  of  his  family,  or  the  pay- 

K.  ^453.  ment  of  his  debts,  or  will  be  for  the  interest  of  the  estate  or  liis 

children,  the  guardian  may  sell  the  same  under  like  proceedings 

as   required   by  law  to  authorize  the  sale  of  real  estate  by  the 

guardian  of  a  minor. 

Sec.  2277.  The  guardian  of  any  person  contemplated  in  sec- 
Guardian  to  tion  two  thousand  two  hundred  and  seventy-two  of  this  chapter, 
tracts. '^^^^  *^°  whether  appointed  by  a  court  in  this  state  or  elsewhere,  may 
R.  2 1454.  complete  the  real  contracts  of  his  ward,  or  any  authorized  con- 

tracts of  a  guardian  who  has  died  or  been  removed,  in  like 
manner  and  by  like  proceeding  as  the  real  contract  of  a  decedent 
may,  under  an  order  of  court,  be  specially  performed  by  his  exec- 
utor or  administrator. 

Sec.  2278.     If  the  estate  of  such  person  is  insolvent,  or  will 

When  estate  is  probably  be  insolvent,  the  same  shall  be  settled  by  the  guardian 

R^i435^         m  like  manner,  and  like  proceedings  may  be  had  as  is  or  may  be 

*  ^      '  required  by  law  for  the  settlement  of  the  insolvent  estate  of  a 

deceased  person. 

Sec.  2279.     The  priority  of  claim  to  the  custody  of  any  insane 
Custody  of:       person,  habitual  drunkard,  or  spendthrift  aforesaid,  shall  be  : 
fuf  A^^h  n9       ^*  Je^ally  appointed  guardian  ; 

§12.'    '     *     '      2.     The  husband  or  wife  ; 

3.  The  parents; 

4.  The  children. 


CHAPTER  6. 

MASTER  AND  APPRENTICE. 


Minors. 


Section  2280.     Any  minor  child  may  be  bound  to  service  un- 
til the  attainment  of  the  age  of  legal  majority  as  hereinafter  de- 
Rj'25?3.  scribed, 

c.  01,21516.  gEc.  2281.     Such  binding  must  be  by  written  indenture,  speci- 

indenture:  fyi"g  th©  age  of  the  minor  and  the  terms  of  agreement.  If  the 
when  minor  to  minor  is  more  than  twelve  years  of  age  and  not  a  pauper,  the  in- 
K.  1*2574.  denture  must  be  signed  by  him  of  his  own  free  will, 

c.  '51, 1 1517.  gg^  2282.     A  written  consent  must  be   appended  to  or  en- 

Coasentof  rela-  dorsed  upon  such  agreement,  and  signed  by  one  of  the  following 
Rri??"^'^  persons,  to-wit: 

C'siiiioia  1.     By  the   father  of  the   minor;   but  if   he   is   dead,  or  has 

abandoned    his   family,  or  is  for   any  cause    incapacitated  from 
giving  his  assent,  then, 

2.  By  the  mother;  and  if  she  be  dead,  or  unable,  or  incapaci- 
tated for  giving  such  assent,  then, 

3.  By  the  guardian;  and  if  there  be  no  guardian,  then  by  the 
clerk  of  the  circuit  court. 
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Sec.  2283.     The  clerk  of  the   circuit   court  may  hind  minors  Paupers. 
who  are  paupers  till  they  have  attained  the  age  of  majority,  with-  J.  iifg^isig. 
out  obtaining  their  assent. 

Skc.  2284.     The  written  indenture  must,  in  that  case,  be  signed  r**|^^J7^ 
by  the  master  and  said  clerk.  c.''5i,  g  1520. 

Sec.  2285.     The  indenture  must,  in  all  cases  where  there  is  a  Sftmc. 
])arent  or  guardian,  be  in   three  parts,  one  being  left  with  the  c.*'oifri52L 
master,  another  with  the  clerk  of  the  circuit  court,  and  the  third 
with  the  person  l)y  whose  assent  he  ie  bound. 

Sec.  2286.     The  powers,  liabilities,  and  duties  of  the  master,  ^T?„"-,.  .  „. 
and  the  rights  ot  the  apprentice,  are  the  same  as  those  of  parent  ties. 
and  child  respectively,  except  as  to  inheritances  and  except  as  is  c.*'o?ri522. 
otherwise  provided  by  law. 

Sec.  2287.     The  pirent,  guardian,  or  officer,  by  whose  act  or  g^afd^LTJr"'' 
consent  any  minor  is  thus  buund,  must  watch  over  the  interest  of  officer. 
the  minor,  and,  if  the  case  require,  must  enter  complaint  as  pro-  c.' '5^^1523. 
vided  for  in  the  following  section. 

Sec.  2288.     Upon  complaint  by  the  minor  or  by  any  other  per-  ^^,^sf  master, 
son  made  to  the  judge   of  the  district  or  circuit  court,  stating  k.<>2o81. 
under  oath  that  the  master  is  ill-treating  his  apprentice  or  is  in    *   ^'»^-^ 
any  other  manner  palpably  failing  in  the  discharge  of  his  duty  in 
regard  to  him,  and  stating  the  particulars  with  reasonable  cer- 
tainty, the  court  shall  sunmion  the  master  to  appear  and  answer 
such  complaint. 

[The  word  '*to'*  before  **8uch'*  in  the  last  line  in  the  printed  code  is  not 
in  the  original,  and  is  therefore  omitted  here.] 

Sec.  2289.     The   complaint,   with   the  proper  notice  endorsed  ^7^*^'* 
thereon,  must  be  served  and  returned  in  the  same  manner  as  in  c* 'oi,  g  io2j. 
the   commencement  of  an  action,  and  the  time  for  appearance 
shall  be  regulated  by  the  same  rules. 

Sec.  2290.     The  answer  of  the  master  must  also  be  under  oath.  Answer: 
and,  if  any  other  issue  be  joined  thereon,  it  must  be  tried  as  in  r^^i  25a{    * 
other  cases  in  court.  ^-  '^i-  ^  ^^^g. 

Sec.  2291.     If  the  court  or  jury  before  whom  the  cause  is  pend-  judgment: 
ing  finds  the  cause  of  complaint    admitted  by  the  master,  or  ^^^jl;!'^®- 
proved  upon  the  trial  to  be  of  sufficient  magnitude  to  justify  the  c.'sr,  §1527. 
discharge  of  the  minor  from  farther  service,  judgment  shall  be 
rendered  accordingly,  and  a  certificate  of  such  judgment  placed  in 
said  minor^s  hands. 

Skc.  2292.     From  any  judgment  in  such  cases,  either  the  minor  ^PP^ 
or  the  master  may  appeal  in  the  same  manner  as  provided  for  in  c*  'si,  g  1528. 
ordinary  cases. 

Sec  2293.     The  above  proceedings  form  no  bar  to  the  bringing  Suit  for  dam- 
of  a  suit  by  or  on  behalf  of  the  minor  for  damages,  or  for  compensa-  ^^2586. 
tion  for  services.  c.  '6I,  g  1529. 

Sec  2294.     If  the   apprentice  bound  as  aforesaid,  refuses  to  Complaint 
serve  according  to  the  terms  of  the  indenture,  upon  complaint  Jj^^l^^^PPrcn- 
made  in  the  manner  aforesaid,  the  judge  shall  issue  a  warrant  to  5-.?|^,v3q 
cause  the  apprentice  to  be  brought  forthwith  before  him,  and  shall    *  " 
also  cause  notice  of  the  proceedings  to  be  given  to  the  parent, 
guardian,  or  officer  by  whose  act  or  consent  the  minor  was  bound 
as  an  apprentice,  if  to  be  found  in  the  county. 

Sec  2205.     A  reasonable  space  of  time,  not  exceeding  three  Answer:  when 
days,  shall  be  allowed  to  the  minor  to  consult  his  parent,  ffuar-  r.  9  2588. 

•^  r  5  o  c. '51,81531 
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Issue:  trial. 
K.  ?  2589. 
C.  'Ol,  g  1532. 

Disohari^e  oC 
K.  <f  251X). 
C.  '51,  g  1533. 

Master  released 
from  inden- 
lure. 
K.  §  2591. 
C.  '51, 1 1534, 

rrocoedlngs. 
K.  g  2.VJ2. 
C.  '51.  g  1535. 


Dissolution  of 
by  death  or  re- 
moval. 
R.|'2593. 
C.  '5l.  §  1536. 


Natural  guar- 
dian when 
removed. 
K.  ?  25U4. 
C.  '51,  i  1537. 


Proceedings. 
K.  'i  2595. 
C.  ol,  g  1538. 


Fame. 
K.  i  -2596. 
C.^l,gl589. 


Trial. 
R.  g  2597. 
<;.  ^51,  g  1540. 
Preference 
over  other 
oases. 
R.  g  2598. 
C.  ^61,  g  154L 


dian,  or  other  friends,  previous  to  making  his  answer  to  the  com- 
plaint. 

Sec.  2296.  The  answer  must  be  made,  and  the  issues  thereon 
tried  in  the  manner  hereinafter  provided. 

Sec.  2297.  If  he  shows  sufficient  cause  for  refusing  to  serve, 
he  may  be  discharged  from  service  in  the  manner  hereinbefore 
provided. 

Skc.  2298.  Instead  of  proceeding  as  aforesaid,  the  master  may, 
for  any  refusal  to  serve  or  for  any  gross  misbehavior  on  the  part 
of  the  apprentice,  file  a  complaint  for  the  purpose  of  releasing  him- 
self from  the  force  and  effect  of  the  indenture  aforesaid. 

Sec.  2299.  Proceedings  thereupon  shall  be  had  similar  to  those 
provided  in  case  of  a  complaint  by  or  in  behalf  of  the  apprentice, 
and  judgment  rendered  in  like  manner  with  the  same  right  of 
appeal. 

Sec.  2300.  The  death  of  the  master,  or  his  removal  from  the 
state,  works  a  dissolution  of  the  indenture  unless  otherwise  pro- 
vided therein,  or  unless  the  apprentice  elects  to  continue  in  his 
service.  And  in  the  event  of  a  dissolution,  the  apprentice  shall 
receive  such  allowance  for  services  previously  rendered  as  may  be 
thought  necessary  under  the  circumstances  of  the  case. 

Sec.  2301.  Upon  complaint  being  made  to  the  circuit  court  of 
the  proper  county,  verified  by  aifiilavit,  that  the  father  or  mother 
of  a  minor  child  is,  from  habitual  intenip  irance  and  vicious  and 
brutal  conduct,  or  from  vicious,  bi-utal,  and  criminal  conduct  towards 
said  minor  child,  an  unsuitable  person  to  retain  the  guardianship 
and  control  the  education  of  such  child,  the  court  may,  if  it  finvl 
the  allegations  in  the  complaint  manifestly  true,  appoint  a  propc^r 
guardian  for  the  child,  and  may,  if  expedient,  also  direct  that  such 
child  be  bound  as  an  apprentice  to  S(mie  suitable  person  until  he 
attains  his  majority.  But  nothing  herein  shall  be  so  construed 
as  to  take  sucii  minor  child,  if  the  mother  be  a  proper  guardian. 


Where  the  fiithfTof  an  illoi^itimate 
cbiltl  two  years  of  age  sought  under 
this  section  to  recover  the  custody  of 
the  same  from  its  mother,  it  appear- 


ing: that  his  moral  character  was  not 
better  than  hers.^e/rf,  that  it  was  error 
tod.priveher  of  its  custody:  Pratt 
V.  NUz,  48-33. 


Sec.  2302.  The  same  proceedings  may  take  place,  and  a  like 
order  be  made  where  the  mother,  who  has  for  any  cause  become 
the  guardian  of  her  minor  child,  is  in  like  manner  found  to  be 
manifestly  an  improper  person  to  retain  such  guardianship. 

Sec.  2303.  The  complainant  in  such  cases  must  be  sworn  to 
his  complaint  and  file  it  in  the  office  of  the  clerk,  and  a  copy 
thereof,  with  a  notice  thereon  endorsed,  stating  the  time  when  the 
matter  will  be  broujrht  before  the  circuit  court  for  adjudication, 
must  be  served  personally  on  the  parent  from  whom  the  guardian- 
ship is  sought  to  be  taken,  at  least  ten  days  before  the  time  so 
fixed  for  the  adjudication. 

Sec.  2304.  Issues  joined  shall  be  tried  in  the  same  manner  as 
in  ordinary  civil  actions. 

Sec.  2305.  Preference  shall  be  given  to  such  cases  over  the 
ordinary  business  of  the  court,  but  trials  actually  commenced  need 
not  be  suspended  for  that  purpose. 
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Sec.  2306.     The  master  shall  send  said  minor  child,  after  the  ?chooUnganrt 
same  be  six  years  old,  to  school  at  least  four  months  in  each  year,  nXore^"^  "* 
if  there  be  a  school  in  the  district,  and  at  all  times  the  ^^^^^  q- i?futo 
shall  clothe  the  minor  in  a  comfortable  and  becoming  manner.  *     '  ^ 


CHAPTER  7. 

OP    THE  ADOPTION   OP   CHILDREN. 

Section  2307.    Any  person  competent  to  make  a  will  is  author-  who  may 
ized   in    manner   hereinafter  set  forth,  to  adopt  as  his  own  the  ^j^qq 
minor  child  of  another,  conferring  thereby  upon  such  child  all  the 
rights,  privileges,  and  responsibilities  which  would  pertain  to  the 
child  if  bom  to  the  person  adopting  in  lawful  wedlock. 

Sec.  2308.     In   order  thereto,  the   consent  of  both    parents,  if  consent  of 
living  and  not  divorced  or  separated,  and  if  divorced  or  separated,  Jf[.^"P*or"ciCTK 
or,  if  unmarried,  the  consent  of  the  parent  lawfully  having  the  care  of  circuit  court 
and  providing  for  the  wants  of  the    child,  or  if  either  parent  is  K.Y26U1!' 
dead,  then   the  consent  of   the    survivor,  or  if  both  parents  be 
dead,  or  the  child  shall  have  been  and  remain  abandoned  by  them, 
then  the  consent  of  the  mayor  of  the  city  where  the  child  is   liv- 
ing, or,  if  not  in  a  city,  then  of  the  clerk  of  the  circuit  court  of  the 
county  where  the  child  is  living,  shall  be  given  to  such   adoption 
by  an  instrument  in  writing  signed  by  the  parties  or  party  con- 
senting, and  stating  the  names  of  the  parents,  if  known,  the  name 
of  the  child,  if   known,  the  name  of   the  person  adopting  such 
child,  and  the  residence  of  all,  if  known,  and  declaring  the  name 
by  which  such  child  is  thereafter  to  be  called  and  known,  and 
stating  also  that  such  child  is  given  to  the  person  adopting,  for 
the  purpose  of  adoption  as  his  own  child. 

Sec.  2309.     Such  instrument  in  writing  shall  be  also  signed  by  instrument  of 
the  person  adopting,  and  shall  be  acknowledged  by  all  the  parties  adoption:  ac- 
thereto  in  the  same   manner  as  deeds  affecting  real  estate  are  ami  recorded. 
required   to   be   acknowledged;    and   shall   be   recorded   in   the  ^-22602. 
recorder's  oflBce  in  the  county  where  the  person  adopting  resides, 
and  stiall  be  indexed  with  the  name  of  the  parents  by  adoption  as 
grantor,  and  the  child  as  grantee,  in  its  original  name  if  stated  in 
the  instrument. 


out  the  mere  intention  to  do  bo:  Long 
V,  HewiU,  44-363. 


Where  there  is  an  entire  failure  to 
execute  the  instrument  here  contem- 
plated, a  court  of  equity  will  not  carry 

Sec.  2310.     Upon  the  execution,  acknowledgment,  and  filing  ^j  ^^^     . 
/or  record  of   such  instrument,  the  rights,  dutes,  and  relations  latious  of 
between  the  parent  and  child  by  adoption,  shall,  thereafter,  in  all  R?a2G03. 
respects,  including  the  right  of  inheritance,  be  the  same  that  exists 
by  law  between  parent  and  child  by  lawful  birth. 

The  adopted  child   does  not  lo<e  that  such  child  would  inherit  from 

the  ri^ht  to  inheiit  from  its  natural  him  as  his  own  child  and  also  take  the 

parents  ;  where  a  father  adopted  the  share  of  its  deceased  mother:   Wag- 

child  of  his  deceased  daughter,  held^  n  r  r.  Vamef\  50- '32. 
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Sec.  2311  In  case  of  maltreatment  committed  or  allowed  by 
Jf*chi!d?conse-  *^^®  adopted  parent,  or  palpable  neglect  of  duty  on  his  part  t<^ward 
queiices  oC  suoh  child,  the  custody  thereof  may  be  taken  from  him  and 
entrusted  to  another  at  his  expense,  if  so  ordered  by  the  circuit 
court  of  the  county  where  the  parent  resides,  and  the  same  pro- 
ceedings may  be  had  therefor,  so  far  as  applicable,  as  are  author- 
ized by  law  in  such  a  case  in  the  relation  of  master  and  appren- 
tice; or  the  court  may,  on  showing  of  the  facts,  require  from  the 
adopted  parent,  bond  with  security,  in  a  sum  to  be  fixed  by  him, 
the  county  being  the  obligee,  and  for  the  benefit  of  the  child, 
conditioned  for  the  proper  treatment  and  performance  of  duty 
toward  the  child  on  the  part  of  the  parent;  but  no  action  of  the 
court  in  the  premises  shall  affect  or  diminish  the  acquired  right 
of  inheritance  on  the  part  of  the  child,  to  the  extent  of  such  right 
in  a  natural  child  of  lawful  birth. 


Shall  have 
authority  to 
receive  and 
iiispose  of 
minors. 


If  parents  are 
Mrunkards, 
etc.,  etc 


L'pon  com- 
plaint child 
may  be  sent 
to  "  home." 


HOMES  FOR  THE  FRIENDLESS. 

[Seventeenth  General  Assembly,  Chapter  176.] 
Sec.  1.  Any  home  for  the  friend  ess,  incorporated  under  the 
laws  of  this  state,  shall  have  authority  to  receive,  control 
and  dispose  of  minor  children,  under  the  following  provisions:  Jn 
case  of  the  death  or  legal  incapacity  of  a  father,  or  in  case  of  his 
abandoning  or  neglecting  to  provide  for  his  children,  the  mother 
shall  be  considered  their  legal  guardian  for  the  purpose  of  making 
surrender  of  them  to  the  charge  and  custody  of  such  corporation; 
and  in  all  cases  where  the  person  or  persons  legally  authorized  to 
act  as  the  guardian  or  guardians  of  any  child,  are  not  known,  the 
mayor  of  the  town  or  city  where  such  "  home "  is  located,  may, 
in  his  discretion,  surrender  such  child  to  said  "home." 

Sec.  2.  In  case  it  shall  be  shown  to  any  judge  of  a  court  of 
record,  or  to  the  mayor,  or  to  any  justice  of  the  peace  within  such 
city  or  town,  that  the  father  of  any  child  is  dead,  or  has  abandoned 
his  lamily,  or  is  &n  habitual  drunkard,  or  imprisoned  for  crime, 
and  the  mother  of  such  child  is  an  habitual  drunkard,  or  is  in 
prison  for  crime,  or  is  an  inmate  of  a  house  of  ill-fame,  or  is  dead, 
or  has  abandoned  her  family,  or  that  the  parents  of  any  child  have 
abandoned  or  neglected  to  provide  for  it,  then  such  judge,  mayor 
or  justice  of  the  peace  may,  if  he  thinks  the  welfare  of  the  child 
requires  it,  surrender  such  child  to  said  "  home.*' 

Sec.  3.  Whenever  complaint  shall  be  made  to  the  judge  of 
any  court  of  record,  or  to  the  mayor,  or  any  justice  of  the  peace  in 
the  city  or  town  where  said  "  home  "  is  located,  that  any  girl  under 
the  age  of  fourteen  years  or  boy  under  the  age  of  twelve  years  is 
abandoned  by,  or  is  sustaining  relations  to  his  or  her  parents  or 
guardians,  mentioned  or  contemplated  in  section  two  hereof,  it  shall 
be  the  duty  of  such  judge,  mayor  or  justice  to  issue  a  warrant  for 
the  arrest  of  such  child,  and  if  on  testimony  satisfactory  to  said 
judge,  mayor  or  justice,  it  shall  appear  that  such  child  has  no 
parents,  or  is  abandoned  by  its  parents  or  guardians,  as  contem- 
plated in  section  two  of  this  act,  the  said  mayor,  judge  or  justice 
may,  if  he  believes  the  best  interest  of  the  child  requires  it,  sur- 
render such  child  to  the  care  of  said  '*  liome." 
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The  right  of  appeal,  within  twenty  days,  to  the  district  or  cir-  Appeal 
cuit  court,  from  the  judgment  of  any  mayor  or  justice  of  the 
peace  shall  be  secured;  and  in  any  hearing  before  a  court  of 
record  the  party  charged  may  have  a  trial  by  jury  as  is  provided 
by  law. 

Sec.  4r.  Upon  the  hearing  of  any  habeas  carptis  for  the  custody  Habcaa  corpus, 
of  any  child,  if  it  appears  that  such  child  has  been  surrendered  to 
said  "home,"  under  the  provisions  of  this  act,  such  surrender  shall 
be  taken  bv  all  courts  of  justice  as  presumptive  that  such  child 
was  legally  and  properly  surrendered  to  said  *'  home,"  and  that 
said  "  home  "  was  entitled  to  the  custody  and  guardianship  of  such 
child  under  the  provisions  of  this  act. 

Sec.  5.     Such  home  for  the  friendless  shall  be  the  legal  guar-  "Home" 
dian  of  the  persons  of  all  children  that  shall  be  surrendered  to  it  gaardhu^^'^^ 
under  the  provisions  of  this  act,  and  shall   have  and  exercise  all 
the  right  and  authority  of  the  parents  of  such  ehildrtin,  under  the 
provisions  of  chapter  six   and  seven,  title   fifteen  of  the  code  of  Code,  title  i5. 
Iowa,  and  amendments  thereto,  regulating  the  apprenticing  and  ^nd^y.^"** 
adoption  of  children. 

Skc.  6.     If   religious  instruction    is  given   any  child  while  an  Rciijrious  in- 
inmate  of  such  home,  it  shall  be  in  the  religious  faith  of  the  pa-  '^''"^'^*^"- 
rents  of  such  child,  if  the  same  be  known  ;  and  when  any  home 
shall  dispose  of  the  custody  of  any  child,  it  shall  be  to  some  per- 
son and  of  the  same  religious  faith  as  its  parents,  unless  the  pa- 
rent or  former  guardian  consent  otherwse. 
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TITLE    XVI. 


OF  THE  ESTATES  OF  DECEDENTS. 


CHAPTER  1. 


OF    PROBATE    JURISDICPION. 


rircult  court 
ht\s  exclusive. 
12  G.  A.  cli.  80, 

i:i  G.  A.  ch.  153, 


Always  open: 
exception. 
12  G.  A.  ch.  86, 
§12. 


Same :  notice. 
Same. 


Clerk :  power 
in  vacation. 
Same. 


Section  2312.  Tho  circuit  court  of  each  county  shall  have 
original  and  exclusive  jurisdiction  of  the  probate  of  wills,  and  the 
ap[)()intnicnt  of  such  executors,  administrators,  or  trustees,  as  miv 
be  required  to  carry  the  same  into  ellect;  of  the  settlement  of  the 
estate  of  deceased  persons,  and  of  the  persons  and  estates  of  mi- 
nors, insane  persons,  and  others  requiring  guardianship,  including 
applications  for  the  sale  of  real  property  belonging  to  any  such  es- 
tates, except  as  prescribed  in  chapters  one  and  three,  of  title  fifteen. 


This  section  only  irives  the  cii-cuit 
court  exclusive  jurisaiction  in  an  ac- 
tion to  probate  tne  will.  Such  probate 
is  not  conchi?ive  on  adverse  parties, 
and  an  orijfinal  action  to  set  the  will 
aside  may  be  institutt^d  and  the  district 
court  will  have  jurisdiction  in  such 
action :  Uighton  r.  Orr,  44-679,  683. 

The  circuit  court  does  not  have  ex- 
clusive jurisdiction  in  a  suit  on  an 
administrator's  bond:  Wheelhouse  v. 
Bri/ant  13-160;  Jenkins  v,  Sheilds, 
36^526. 

This  section  does  not  defeat  or  oust 
the  preneral  equity  jurisdiction  of  the 
district  court:  Harliti  v.  Stevenson^ 
30-371 

The  jurisdiction  here  conferred  in 
relation  to  estates  of  insane  persons 
does  not  exclude  that  of  the  district 
court  in  an  action  of  rijrht  between 
an  insane  person  and  others:  Flock 
V,  Wyatt,  49-466 


The  court  having  taken  jurisdiction 
to  appoint  an  admmistrator.  such  ac- 
tion cannot  be  attacked  collaterally 
by  showing  that  there  wa«  no  prop- 
erty in  the  county  to  warrant  such 
appointment:  Murphy  r.  Crelghton, 
45-179. 

The  proceedings  in  probate  cannot 
be  tried  de  novo  in  the  sttpremf  court : 
Ross  V.  McQuiston,  45-145  ;  Sisters, 
etc.,  V.  Glass,  45-154. 

An  order  of  a  probate  court,  ap- 
proving the  report  of  an  adminifltni- 
tor  in  which  he  certifies  to  a  disf  ribu- 
tion  of  all  the  funds  to  certain  heirs 
is  not  an  adjudication  that  there  arc 
no  other  heirs:  Crosley  v.  Calhoon, 
45-557. 

The  jurisdiction  of  the  circuit  court 
in  the  matter  of  allowing  claims 
against  the  estate  ia  not  exclusive: 
See  notes  to  §  2408. 


Sec.  2313.  The  court  shall  be  always  open  for  the  transaction 
of  probate  business;  but  the  hearing  of  any  matter  requiring  no- 
tice shall  be  had  only  in  term  time,  or  at  such  time  and  place  as 
the  judge  may  appoint. 

Sec.  2314.  When  the  judge  fixes  a  time  and  place  of  hearing, 
as  contemplated  in  the  preceding  section,  he  shall  determine 
what  notice  shall  be  given  thereof,  and  no  such  hearing  shall  be 
had  until  proof  is  made  of  the  giving  of  such  notice. 

Sec.  2315.  The  clerk,  in  vacation,  shall  have  power  to  appoint 
executors,  administrators,  guardians,  and  appraisers;  to  issue  cita- 
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lions  and  other  notions,  and  to  discharge  such  other  duties  in  re- 
lation to  estates  of  decedents  as  aie  in  this  title  specially  devolved 
on  him. 

[As  amended  by  15th  G.  A.,  eh.  43,  which  inserted  the  word  •'gruardians/'l 

Sec.  2316.     Any  act  of  the  clerk,  as  contemplated  in  the  pre-  Orders  of  clerk 
ceding  section,  shall,be  binding  on  all  parties  interested  therein  g|^^^®* 
until  the  next  term  of  the  court  after  they  are  entered  of  record, 
when  they  shall  be  read  in  open  court  and  approved,  set  aside,  or 
modified,  but  until  so  set  aside  or  modified,  it  shall  have  the  same 
force  and  eflfect  as  if  done  by  the  court. 

Sec.  2317.     Where  the  judge  is  a  j)arty,  or  connected  by  blood  Causes  trans- 
or  affinity  with  any  person  so  interested  nearer  than  the  fourth  [riJt^coi?rt!^ 
degree,  or  is  personally  interested  in  any  prolate  matter,  he  shall  i|G.  A.  ch.  15S, 
order  the  same  transferred  to  the  district  court,  which  shall  have 
jurisdiction  there'n  the  same  as  the  circuit  court  would  otherwise 
have,  and  its  proceedings  shall  be  entered  on  the  records  of  the 
circuit  court 

Skc.  2318.     When  a  case  is  originally  within  the  jurisdiction  of  JuHRdiction  of 
the  courts  of  two  or  more  counties,  that  court  which  first  takes  R.  ^  iiOG. 
cognizance  thereof  by  the  commencement  of  proceedings,  shall  ^'  ^^'^  ^"'^* 
retain  the  same  throughout. 

Sec.  2319.     The  court  of  the  county  in  which  a  will  is  probated,  ^^0412. 
or  in   which  administration   is   granted,    shall    have   jurisdiction 
co-extensive  with  the  state  in  the  settlement  of  the  estate  of  the 
decedent  and  the  sale  and  distribution  of  his  real  estate. 

[The  word  "  real"  in  the  last  line  is  not  in  the  orisrinal,  but  is  in  the  code 
as  reported  by  the  commissioners,  and  is  therefore  retained  as  in  the  printed 
code,  being  probably  an  omission  in  the  original  supplied  by  the  editor.] 

Sec.  2320.     Any  process  or  authority  emanating  from  the  court  Process  re- 
in probate  matters,  may,  for  good  cause,  be  revoked  and  anew  one  R^g^i^Vy 
issued.  c.'^si.g  1275. 

Sec.  2321.     All  bonds  relating  to  probate  matters  shall  be  filed  Bonds  filed: 
in  the  office  of  the   clerk  of  the   circuit  court,  and  shall  not  be  r^^SS!  ^^ 
deemed  sufficient  until  examined  by  the  clerk  and  his  approval  ^3 ^^^^  {276.^_^ 
endorsed  thereon.  S  2.  *    ' 


CHAPTEE  2. 

I 
OP  WILLS   AND   LETTERS   OP   ADMINISTRATION". 

Section  2322.  Any  person  of  full  age  and  sound  mind  may  dis-  Who  may 
pose,  by  will,  of  all  his  property  except  what  is  sufficient  to  pay  r*2  |ioii. 
his  debts,  or  what  is  allowed  as  a  homestead,  or  otherwise  given  ^-  ^^>^^'^ 
by  law  as  privileged  property  to  liis  wife  and  family. 


The  provisions  as  to  *'privilefred 
property"  here  referred  to  are  those 
lound  in  §  §  2371  and  2419.  By  this 
exprc?ssion,  dower  is  not  intended. 
Aside  from  these  linntations  the  tes- 


tator may  dispose  of  all  his  personal 
property  free  from  any  cliiim  of  the 
wi;e:  In  the  matter  of  the  estate  of 
Dads,  36-24. 


Sec.  2323.     Property   to   be   subsequently   acquired,   may   bo  property!" 
devised  when  the  intention  is  clear  and  explicit.  c.' oif a  1273. 
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Verbal  wills. 
R.  ?  2311. 
C.  '51,  'i  1279. 


Soldier  or 
mariner. 
R.  g  -^12. 
C.  '61, 1 1280. 

In  writing. 
R.  (J  2113. 
C.  '51,  i  1281. 


Witness. 
R.  ?  2314. 
C.  '51,  a  1282. 


Same. 
R.  'f  2315. 
C.  '51,  g  1283. 

Kcvorntion. 
K.  ^  2o20. 
C.  '51,  'i  1288. 


Sec.  2324.  Personal  property  to  the  value  of  three  hundred 
dollars  may  be  bequeathed  by  a  verbal  will,  if  witnessed  by  two 
competent  witnesses. 

[Tlie  word  **if**  in  the  second  line,  as  in  the  original  is  "it"  in  the 
print^^d  code. J 


the    excess    b:it    as    to    the    whole: 
Strieker  v.  Ohhnhurgh,  Iil>-().V». 

Jt  net'd  not  appear  that  the  wit- 
nesses were  expressly  called  on  by  de- 
cedent to  attest  his  will:  Mulligan 
V.  Leonard ^  46-692,  695:  and  the  an- 
imu8  (t'standi  may  be  presumed: 
Ibid.,  693. 


While  a  verbal  will  is  not  valid  as 
to  real  property  or  personal  property 
in  excess  ot  $>J0O  it  may  be  cuiried 
out  ius  to  the  personal  property 
to  that  limit:  Mulligan  v.  Leonard, 
46-092.  But  where  it  was  soujjht  by 
verbal  will  to  dispose  of  a  pronii>sary 
note  of  the  value  of  fi400,  held,  that 
such  will  was  invalid,  not  only  as  to 

Sec.  2325.  A  soldier  in  actual  service,  or  a  mariner  at  sea, 
may  dispose  of  all  his  personal  estate  by  a  will  so  made  and  wit- 
nessed. 

Sec.  2326.  All  other  wills,  to  be  valid,  must  be  in  writinor, 
witnessed  by  two  competent  witnesses  and  si<^ned  by  the  testator, 
or  by  some  person  in  bis  presence  and  by  his  express  direction. 

•*  Witnessed  by  two  competent  wit- 
nesses "  means  that  such  witnesses 
must  subsc-ibe  the  wi.l.  It  is  rot 
suthcit'nt  to  prove  the  will  by  wit- 
n  "sses  who  were  present  but  did  not 


subscribe  it:    7m  the  matter^  etc.,  of 
Boyer  Boijeiis,  2.Wo4. 

it  is  not  necessary  that  the  trstator 
fihould  state  to  the  witnesses  the 
character  and  purpose  of  the  instru- 
ment which  he  causes  them  to  witness : 


Tnthp  master  of  the  will  of  Hals'*, 
e52-662;  nor  that  they  be  snown  to 
have  been  requested  by  the  ict':a*^o 
to  atti^st  his  will:  Mulligan  r.  Leon- 
ard, 46-092:  nor  is  it  necessary  lliat 
they  should  see  the  testa'or  subscribe 
the  will.  If  the  siirnature  be  adop- 
ted or  acknowled^d  in  their  prrsenee 
itis  sufticient:  7h  the  matter  of  the 
loill  of  Convey,  52-197. 


Sec.  2327.  No  subscribing  witness  to  any  will  can  derive  any 
benefit  therefrom,  unless  there  be  two  disinterested  and  compe- 
tent witnesses  to  the  same. 

Sec.  2328.  But  if,  without  a  will,  he  would  be  entitled  to  any 
portion  of  the  testator's  estate,  he  may  still  receive  such  portion 
to  the  extent  in  value  of  the  amount  devised. 

Si:c.  2»V29.  Wills  can  be  revoked,  in  whole  or  in  part,  only  by 
being  cancelled  or  destroyed  by  the  act  or  direction  of  the  tes- 
tator with  the  intention  of  so  revoking  them,  or  by  the  execution 
of  subsequent  wills. 


The  birth  of  a  child  after  the  exe- 
cution of  a  will  and  prior  to  the  death 
of  tlie  decedent,  will  operate  as  an 
implied  revocation  thereof :  McCiil- 
Iwn  V.  McKenzie,  26-510 ;  Negus  v. 


Negus,  46-487  ;  Fallon  p.  Chid  ester, 
46— '>88  ;  and  such  revocation  cannot 
be  rebutted  by  proof  of  a  parol  n-pub 
lication  :    Carey  v,  Baughn,  36-540. 


Cnn  collation : 
liow  dene. 
R.  ^2;l2i. 
C.  '61.  ^  1289. 
Deposit  of. 
K.  <>  •^o'22 
C.  '51,  i  1290. 


Executors. 
R.  ^  23:i4, 
C. '51,  ^1.102. 
13  G.  A.  ch.  158, 


V' 


Sec  2330.  When  done  by  cancellation,  the  revocation  must 
be  witnessed  in  the  same  manner  as  the  making  of  a  new  will. 

Sec.  2331.  Wills,  duly  sealed  up  and  endorsed,  may  be 
deposited  with  the  clerk  of  the  court,  who  shall  file  and  preserve 
the  same  until  the  death  of  the  testator,  unless  he  sooner  demand 
them. 

Sec.  2332.  If  no  executors  are  named  in  the  will,  one  or  more 
may  be  appointed  to  carry  it  into  effect. 

If  an  executor  is  named  in  the  will,  I  appointed  to  supersede  him:  Picker- 
a  general  administrator  should  not  ba  |  ing  v.  Netting,  47-242. 
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Sec.  2333.     If  no  executors  are  named  therein,  or  if  the  execu-  if  no  execu- 
tors named  fail  to  qualify  and  act,  it  shall  be  retained  until  an  r.^2C3i. 
executor  is   appointed  and  qualified  in  the  manner  herein  pic- c. '51,81299. 
scribed. 

POSTHUMOUS   CHILDREN — DEVISEE. 

Sec.  2334.     Posthumous  children  unprovided  for  by  the  father's  Posthumous 
will,  shall  inherit  the  same  interest  as  though  no  will  had  been  r ^J'ale"' 
made.  c/oijim 

Birth  of  a  child  after  execution  of  I  testator  acts  as  an  implied  revoca- 
will  and  prior  to  the  death  of  the  I  tion:    See  note  to  §  2329. 

Sec.  2335.     The  amount  thus  allowed  to  a   posthumous  child.  Allowance  to. 
as  well  as  that  of  any  other  claim  which  it  becomes  necessary  to  c' 'of,  g  1285. 
satisfy,  in  disregard  of  or  in  opposition  to  the  contemplation  of  the 
will,  must  be  taken  ratably  from  the  interests  of  heirs,  devisees, 
and  legatees 

Sec.  2336.     The  word  "devisee"  as  used  in  this  title,  shall,  ^Devi^:"^ 
when  applicable,  be  construed  to  embrace  "  legatees,"  and  the  r j  SjiIi 
word  "  devised  "  shall,  in  like  cases,  be  understood  as  comprising  ^-  '^^'  ^  ^^• 
the  force  of  the  word  "bequeathed." 

Sec.  2337.     If  a  devisee  die  before  the  testator,  his  heirs  shall  ^J^l^^^^^^ 
inherit  the  amount  so  devised  to  him  unless  from  the  terms  of  the  r.  |23i*y. 
will  a  contrary  intent  is  manifest.  ^-  ^^'  2  ^287. 

death  of  the  husband;  (following  the 
cases  cit'^d  in  notes  to  §  2454):  IVill 
of  Ocerdieck,  50-244. 


The  widow  of  a  deceased  husband 
cannot  inherit  property  devised  by 
him  to  a  child  who  died  before  the 


CUSTODIAN — PROBATE. 


Sec.  2338.  Any  person  having  the  custody  of  a  will,  shall,  as  R^a^^j?^"* 
soon  as  he  is  informed  of  the  death  of  the  testator,  file  the  same  c.  '61,1 1201. 
with  the  clerk,  who  shall  open  and  read  the  same.  13  o.  a.  ch.  i.)8, 

Sec.  2339.     If  any  person  having  the  custody  of  a  will  fail  to  ^^  g.  a.  ch.  7i. 
produce  the   same  as  required    by  the    preceding   section    after  ftj^^?.^*^  ^^^  "^ 
receiving  a  reasonable  notice  so  to  do,  the  court  may  commit  him  K.p:*324. 
to  jail  until  he  produce  the  same;  and  he  shall  be   liable  for  all    •  -^  -^  -  - 
damages  occasioned  by  his  failure  to  produce  such  will. 

Se(!.  2340.     After  the  will  is  produced  and  read,  a  day  shall  be  Pmbnte. 
fixed  by  the  court  or  clerk  for  proving  the  same,  which  day  shall  r' v,i!T"i2C3. 
be  during  a  term  of  court,  and  may  be  postponed  from  time  to  i3G.  Ach.  io8, 
time  in  the  discretion  of  the  court.     Whenever  the  proving  of  a  ^  * 
will  is  contested,  cither  party  shall  be  entitled  to  demand  a  jury  jury  trial, 
and  to  the  verdict  of  a  jury  on  the  issues  involved. 

[As  amended  by  16th  G.  A.,  ch.  11,  which  added  the  provision  as  to  jury 
trial.] 

Bf^fore  the  section  was  amended,  I     Appeal  from  proceedinjrs  in  probate 
held,  that  in  a  proceedinpr  to  probate   not  triable  de  noco:     See  note    to 
a  will,   a  jury  trial  could  not  be  de-    §  2312. 
manded:   Gilruth  v.  Gilruth,  40-346. 1 

Sec.  2341.     The  clerk  shall  give  notice  of  the  time  thus  fixed  by  f^^""^  °^  ^^'^ 
publishing  a  notice,  signed  by  himself  and  addressed  to  all  whom  SX^iodi 
it  may  concern,  in  a  daily  or  weekly  newspaper  printed  in  the  is  6.  A.  ch.  168» 

25. 
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county  where  the  will  is  filed,  for  three  consecutive  weeks,  the  last 
publication  of  which  shall  be  at  least  ten  days  before  the  time  fixed 
lor  such  hearing;  but  the  court  in  its  discretion  may  prescribe  a 
different  kind  of  notice. 


The  notice  here  prescribed  is  all 
that  is  required,  and  is  binding  upon 
infanta  as  well  as  adults,  and  proof 


of  publication  thereof  may  be  made 
as  provided  in  §  3697:  Farrell  v. 
Leighton,  49-174. 


Sec.  2342.  Wills,  when  proved  and  allowed,  shall  have  a  cer- 
Ccrtlficate:  evl-  tificate  thereof  endorsed  on  or  annexed  thereto,  signed  by  the  clerk 
K.'i'mz  and  attested  by  the  seal  of  the  court;  and  every  will  so  certified, 

c.  oi.g  1300.  Qj.  ^j^Q  record  thereof,  or  the  transcript  of  such  record  duly  authen- 
ticated, may  be  read  in  evidence  in  all  courts  without  further 
proof. 


Recorded. 
R.  ?  2327. 
C.  '51.  g  1295. 


Executor  to 
have  copy. 
R.g  233(1 
C.  '51,  g  1298. 


The  probate  of  a  will  does  not  de- 
termine its  testamentary  character 
and  give  validity  to  a  title  based 
thereon,  but  its  effect  and  interpret  i- 
tion  are  matters  for  adjudication 
when  rij?ht8  arise  thereunder:  Fal- 
lon V.  Chidester,  46-588. 


Althonjrh  the  certificate  fails  to 
show  a  compliance  with  all  the  dir^;- 
tory  provisions  of  the  statute  in  re- 
gard to  the  probnte  of  willa,  yet  it 
will  entitle  the  will  to  be  read  in  evi- 
dence:   Latham  v.  J^fham,  30-294. 


Sec.  2343.  After  bein:^  approved  and  allowed,  the  will, 
together  with  the  certificate  hereinafter  required,  shall  be  recorded 
in  a  book  kept  for  that  purpose. 

Sec.  2344.  When  proved  and  recorded,  the  court  shall  direct 
the  will,  or  an  authenticated  copy  thereof,  to  be  placed  in  the 
hands  of  the  executor  therein  named  or  otherwise  appointed. 


EXECUTORS — TRUSTEES. 


Married  wo- 
men. 
R.  k  2336. 
C.  ^51, 1 1304. 
Minors. 
R.  §2337. 
C.  '51,  g  1305. 

Vacancies. 
R.  3  2335, 
C.  ^51,  §  1303, 
13  G.  A.  ch.  158, 
28. 


How  filled: 
R.  ?  2339. 
C.  '51,  ?  1307. 
13  G.  A.  ch.  158, 
g9. 


Sut)stitntion. 
R.  a  2340. 
C.  ^51.  H  1308. 


Sec.  2345.  A  married  woman  may  act  as  executor  independ- 
ent of  her  husband. 

Sec.  2346.  If  a  minor  under  eighteen  years  of  age  is  appointed 
an  executor,  there  is  a  temporary  vacancy  as  to  him  until  he 
reaches  that  ago. 

Sec.  2347.  If  a  person  appointed  executor  refuses  to  accept 
the  trust,  or  neglects  to  appear  within  ten  days  after  his  appoint- 
ment and  give  bond  as  hereinafter  prescribed,  or  if  an  executor 
remove  his  residence  from  the  state,  a  vacancy  will  be  deemed  to 
have  occurred. 


An  executor  may  surrender  his 
trust  by  resij^natii  n,  and  after  a  rea- 
sonable time  for  filling  his  place  he 
will  be  released  from  the  duty  of  par- 
ticipating in  the  settlement  of  the  es- 


tate without  any  formal  order  accept- 
ing such  resignation,  and  a  service  of 
notice  upon  him  thereafter  as  execu- 
tor will  not  be  good:  U.  S.  Rolling 
Stock  Co.  r.  Potter,  4S-56. 


Sec.  2348.  In  case  of  a  vacancy,  letters  of  administration,  with 
the  will  annexed,  may  be  granted  to  some  other  person;  or  if 
there  be  another  executor  competent  to  act,  he  maybe  allowed  to 
proceed  by  himself  in  administering  the  estate. 


In  case  of  a  vacancy  by  resignation 
the  person  appointed  succeeds  to  the 
duties  and  obligations  as  well  as  the 
powers  of  the  first  executor,  and  can 


discharge  such  duties  and  obligations 
without  delay  or  interruption:  ShaW' 
han  V,  Loffer,  24-217. 


Sec  2349.     The  substitution  of  other  executors  shall  occasion 
no  delay  in  the  administration  of  the  estate.     The  periods  herein- 
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after  niontloned  within  which  acts  are  to  be  performed  after  the 
appointment  of  executors,  shall  all,  unless  otherwise  declared,  be 
reckoned  from  the  issuing  of  the  commission  to  the  first  general 
executor. 

Sec.  2350.  Trustees  appointed  by  will,  or  by  the  court,  must  Trustees  to  give 
qualify  and  give  bonds  the  same  as  executors,  and  shall  be  sub-  13  a  a.  ch.  153 
ject  to  control  or  removal  by  the  court  in  the  same  manner.  i  ^ 

FOREIGN   WILLS. 

Sec.  2351.  .  "Wills  probated  in  any  other  state  or  country,  shall  Probated  in 
be  admitted  to  probate  in  this  state  without  the  notices  required  gflbctof^^^* 
by  law  in  the  case  of  domestic  wills,  on  the  production  of  a  copy  R.  2  2328. 
or  such  will  and  of  the  original  record  of  probate  thereof,  authen-  ^-'^^'2^296. 
ticated  by  the  attestation  of  the  clerk  of  the  court  in  which  such 
probation  was  made;  or,  if  there  be  no  clerk,  by  the  attestation  of 
the  judge  thereof,  and  by  the  seal  of  office  of  such  officers,  if  they 
have  a  seal. 


is  offered  in  evidence,  (See  §  2353): 
Stanley  v.  Morse,  26-454. 

Section  applied:     Vance  v,  Ander- 
son, 39-426. 


The  probate  court  having  adjudi- 
cated the  sufficiency  of  the  authenti- 
cation on  the  copy  presented  to  it  for 
probate,  such  ac^iuaication  cannot  be 
questioned  collaterally  when  the  will 

Sec.  2352.  All  provisions  of  law  relating  to  the  carrying  into  same, 
effect  of  domestic  wills  after  probate,  shall,  so  far  as  applicable,  l\^^'  ^^'^^^» 
apply  to  foreign  wills  admitted  to  probate  in  this  state  as  con- 
templated in  the  preceding  section  ;  provided,  that  where  by 
any  will,  first  admitted  to  probate  in  any  other  state  or  country 
and  then  admitted  to  probate  in  Iowa,  the  executors  or  trustees 
under  said  will  are  empowered  to  sell  and  convey  real  estate  ; 
then  upon  production  of  and  recording  in  the  proper  probate  gale  of  real  cs- 
record  a  copy  of  the  original  record  of  the  appointment,  qualifi-  ^^^  ^v  f^reigu 
cation  and  giving  bond,  unless  such  bond  was  waived  in  the  will, 
of  such  executors  or  trustees  by  the  foreign  court  grantir)g  the 
original  probate  of  the  will,  duly  authenticated  in  the  same  man- 
ner as  foreign  wills  are  required  to  be  ;  then  in  conformity  with 
the  power  granted  in  such  wills,  such  executors  or  trufitees  may 
sell  and  convey  real  estate  within  any  county  in  this  state  where 
such  probate  of  will  and  proof  of  qualification  may  be  so  of 
record,  without  further  qualifying  in  this  state,  and  without  report- 
ing such  sale  to  the  circuit  courts  in  this  state  for  approval  ;  and 
such  sale^  and  conveyances  shall  have  the  same  force  and  validity 
as  if  made  by  executors  and  trustees  duly  qualified  within  this 
state  and  reported  to  and  approved  by  the  circuit  courts  ;  unless 
at  the  ti?ne  of  the  execution  and  delivery  of  said  deed,  letters 
testamentary  or  of  administration  upon  the  estate  of  such  decedent 
shall  have  been  granted  in  this  state  and  remain  in  force  and 
unrevoked,  and  due  notice  of  such  letters  be  given  in  such  county 
in  this  state,  if  other  than  the  one  in  which  such  letters  were 
originally  granted  here,  as  required  by  section  twenty-six  hun- 
dred and  twenty-nine  of  the  code,  in  reference  to  actions  affect- 
ing real  estate ;  in  which  case  any  conveyance  made  shall  bo 
subject  to  all  the  rights  acquired  under  the  appointment  and  let- 
ters granted  in  Iowa  ;  provided  that  no  such  conveyance  shall 
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be  made  by  such  executor  or  trustee  until  three  months  after  the 
recording  of  a  duly  authenticated  copy  of  the  will,  original  of 
appointment,  qualification  and  bonds  (uidess  bond  was  waived  in 
the  will),  in  the  proper  probate  record  of  the  county  where  the 
land  is  situated. 

iAs  amended  by  18th  G.  A.  eh.  162,  §  1,  adding  all  after  the  word  "pro- 
ed  "  where  it  tirst  occurs;  §  2  of  the  same  act  is  as  follows:] 

Sec.  2.  All  conveyances  heretofore  made  by  foreign  ei^ecutors 
or  trustees  in  which  the  requirements  of  this  act  have  been  com- 
plied with,  or  in  which  such  proof  of  authority  at  the  date  of  con- 
veyance shall  be  hereafter  made  of  record  as  provided  in  section 
one  of  this  act,  are  hereby  declared  to  be  legal  and  valid  in  law 
and  equity  from  the  date  of  such  deed  ;  provided^  that  the  pro- 
visions of  this  section  shall  in  no  manner  affect  adverse  rights 
vested  since  date  of  such  conveyance  and  prior  to  the  taking  effect 
of  this  act,  or  the  performing  the  additional  requirements  of  this 
section. 


Under  the  ancillary  administration, 
claims  filed  under  the  principal  ad- 
miiiistration  may  be  proved,  and  if 
the  ancillary  estate  is  solvent  the  ad- 
ministrator may  proceed  to  pay  the 


claims  against  that  estate  in  full,  un- 
less it  is  made  to  appear  that  the 
principal  estate  is  insolvent:  Miner  v. 
Austin,  45-221. 


Sec.  2353.  Wills,  foreign  or  domestic,  shall  not  be  carried  into 
Foreign  or  do-  effect  until  admitted  to  probate  as  hereinbefore  provided,  an<l 
inestic  must  be  such  probate  shall  be  conclusive  as  to  the  due  execution  thereof, 
1{.  |ia'^.'  until  set  aside  by  an  original  or  appellate  proceeding. 

13  G.  A.  ch.  158,      An  orijrinal  action  may  be  brought  I  will  notwithstanding  the  same  is  duly 
26.  in  the  disti-ict  court  to  set  aside  a  |  probated:    Leighton  t?.  0/r,  44-679. 


ADMINISTRATION. 


Who  entitled: 
order  of. 
R.  ^  2;l43. 
C.  '61, 1 1311. 


Sec.  2354.     In  other  casps  where  an  executor  is  not  appointed 
by  will,  administration  shall  be  granted: 

1.  To  the  wife  of  the  deceased; 

2.  To  his  next  of  kin; 

3.  To  his  creditors; 

4.  To  any  other  person  whom  the  court  may  select. 


The  fact  that,  there  was  an  agree- 
ment of  separation  between  husband 
and  wife  will  not  deprive  the  latter 
of  her  preference  in  the  matter  of 


administering  on  the  estate  of  her 
deceased  husband:  Read  v.  Ilowe, 
13-50. 


Sec.  2355.      Individuals  belonging  to  the   same   or  -different 

^1  I*  ^  classes,  mav  be  united  as  administrators  whenever  such  course  is 

Classes  Tinlted.  -       • 


R.  j>  '2MA. 
C.  '51,  g  1312. 


Time  allowed 
ench  class. 
R.  g  2:}4:). 
C.  '51.  2  1313. 


abuse  of  the  discretion  of  the  court  in 
such  matters  can  be  shown:  Head  v. 
Howe,  13-5D. 


deemed  expedient 

An  appointment  of  an  additional 
administrator  (even  against  the  ob- 
jection of  the  one  first  appointed)  will 
not  be  disturbed  on  appeal  unless  an  j 

Sec.  2356.  To  each  of  the  above  classes  in  succession,  a  period 
of  twenty  days,  commencing  with  the  burial  of  the  deceased,  is 
allowed  within  which  to  apply  for  administration  upon  the  estate 
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Sec.  2357.     When  from  any  cause  general  administration  can-  Special  admin- 
not  be  immediately  granted,  one  or  more  special   administrators  ^^^r^i 
may  be  appointed  to  collect  and  preserve  the   property  of  *^®  Jsy^'J^^isg 
deceased.  gi3.*    *     '     ' 


The  court  has  no  authority  to  order 
a  sale  of  real  estiite  upon  the  petition 
of  a  special  administrator,  and  such 


sale  would  be  without  jurisdiction 
and  al)8olutelv  void:  Long  v.  Bur- 
nett,  1:3-28. 


Sec.  2358.     No  appeal  from  the  appointment  of  such  special  Appeal. 
executors,  shall  prevent  their  proceeding  in  the  discharge  of  their  c\hii^n. 
duties. 

Sec.  2359.     They  shall  make  and  file  an  inventory  of  the  prop-  inventory. 
erty  of  the  deceased,  in  the  same   manner  in  all  respects  as  is  cV '51,21322. 
required  of  general  executors  or  administrators,  and  shall  preserve 
siich  property  from  injury. 

Sec.  2360.     For  this  purpose  they  may  do  all  needful  acts  under  Duties. 
the  direction  of  the  court,  but  shall  take  no  steps  in  relation  to  q*  '55^^^1323. 
the  allowance  of  claims  against  the  estate. 

A  special  administrator  does  not  I  A  special  administrator  may  be 
represent  the  estate  in  such  manner  substituted  as  plaintiff  in  a  suit  pend- 
that  the  statute  of  limitations  will  ing  in  behalf  of  the  deceased,  and 
commence  to  run  against  claims  from  may  prosfjcute  the  same:  Mo  stetson 
the  time  of  his  appointment:  Pick-  v.  Brown ^  51-442. 
ering  v.  Weiting^  47-242. 

Sec.  2361.     Upon  the  granting  of  full  administration,  the  pow-  Special;  when 
ers  of  the  special  administrators  shall  cease,  and  all  the  business  K^'T^Se!^*^' 
shall  be  transferred  to  the  general  executor  or  administrator.  c.  '5i,  1 1324, 

Sec.  2362.     Every  executor  or  administrator,  except  as  herein  Bond  of. 
otherwise  declared,  before  entering  on  the  discharge  of  his  duty,  c''aM^i3i6 
must  give  bond  in  such  penalty  as  may  be  required,  to  be  approved  13G.  A.  ch.  158, 
by  the  clerk,  conditioned  for  the  faithful  discharge  of  the  duties  ^^^* 
imposed  on  him  by  law,  according  to  the  best  of  his  ability. 

Sec.  2363.     He  must  also  take  and  subscribe  an  oath,  the  same  Oathot. 
in  substance  as  the  condition  of  the  bond  aforesaid;  which  oath  c.' 'Iij  1317. 
and  bond  must  be  filed  with  the  clerk.  ^^^-  ^ch.iss. 

Sec  2364.  New  bonds  may  be  required,  by  the  court  to  be  New  bonds. 
given,  and  in  a  new  penalty  and  with  new  sureties  whenever  the  S^Pg^-aTo 
same  is  deemed  expedient. 

Sec.  2365.     After  the  filincr  of  the  bond  aforesaid,  the  clerk  Letters, 
shall  issue  letters  testamentary  or  of  administration,  as  the  case  c.' '51.  g  1319. 
raay  be,  under  the  seal  of  the  court,  giving  the  executor  or  admin-  J^^-^*^^- 1^- 
istrator  the  power  authorized  by  law. 

If  the  clerk  issue  letters    giving  1  by  law,  such  excessive  power  is  void: 
greater  power  than  that  authorized  |  Pickering  v.  Weiting,  47-242. 

Sec  2366.     The   executors  or    administrators   first   appointed  J^a^^^im-^^^^^ 
and  qualified  for   the   settlement  of  an  estate,  shall,  within  ten  ments. 
days  after  the  receipt  of  their  letters,  publish  such  notice  of  their  c.'41fT&7!^^' 
appointment  as  the  court  or  the  clerk  may  direct;  which  direc- i-^Q- a.  ch.  i£8, 
tion  shall  be  endorsed  on  the  letters  when  issued. 

Special  administrators  ai^  not  in- 1  need  not  eive  notice:    Pickering  v. 
tended  to  be  included  herein,  and,  |  [Veiting,  47-242. 

Sec.  2367.     Administration  shall  not  be  originally  granted  after  l^^^i^^' 
the  lapse  of  five  years  from  the  death  of  the  decedent,  or  from  c. '61, 2 1326. 
the  time  his  death  was  known  in  case  he  died  out  of  the  state. 
41 
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Administra- 
tion; when 
granted  in 
other  states. 
R.  ^2341. 
C.  '51,  g  1309. 


Same. 
RJ2342. 
C.  '61, 1 1310. 


An  administrator  de  bonis  non  may 
be  appointed  atter  the  lapse  of  five 
vears  from  the  death  of  decedent. 
This  section  refers  to  the  first  assump- 
tion of  raannprement  of  the  estate  by 
the  probate  court  in  the  appointment 
of  tne  first  administrator:  Crossan 
V.  McCrary,  37-684. 

Ancillary  administration  in  this 
state  may  be  prranted  afier  the  expira- 
tion of  five  years  to  an  administrator 
appointed  in  another  state  as  provid- 
ed in  the  next  section:  .Woodruff  v. 
Schultz,  49^30  ;  Dolton  v.  Nelson,  3 
Dil]on(U.  S.  C.  C.)469. 

The  iailuro  to  take  out  letters  of 
admmistration  until  the  period  spec- 
ified has  expired,  does  not  operate 
to  vest  title  to  personal  property  in 
the  heirs,  but  after  the  expiration  of 

Sec.  2368.  If  ad«iinistration  of  the  estate  of  a  deceased  non- 
resident has  been  granted  in  accordance  with  the  laws  of  the  state 
or  country  where  he  resided  at  the  time  of  his  death,  the  person 
to  whom  it  has  been  committed,  may,  upon  his  application,  and 
upon  qualifying  himself  in  the  same  manner  as  is  required  of 
other  executors,  be  appointed  to  aii minister  upon  the  property  of 
the  deceased  in  this  state,  unless  another  has  been  previously  ap- 
pointed. 


this  period  equity  might  ur.der  proper 
Circumstances  attbrd  relief  to  them  or 
to  a  creditor  having  an  unpaid  claim* 
Haines  v.  Hai-ris^  33-516 :  and  in 
such  a  case,  held  that  the  heirs  might 
maintain  action  for  the  collection  of 
a  promissory  note  due  the  estate: 
Phinny  r.  Warren,  52-332. 

A  judgment  creditor  who  has  failed 
to  have  administration  granted  with- 
in the  time  specified  cannot  alter- 
wards  maintain  an  action  to  revive 
his  judgment  against  the  heii-s  or 
othei-s  holding  property  which  belong- 
ed to  such  decedent.  Whether  any 
equitable  circumstance  would  warrant 
the  granting  of  original  atlrainistr^- 
tion  after  the  expiration  of  five  years, 
quwre:    Bridgman  v,  MiUef\  5j-392. 


The  appointment  of  an  administra- 
tor in  another  state  will  be  presumed 
to  be  regular:  Woodruff  r.  Schultz^ 
49-430. 


A  foreign  administrator  cannot  sue 
in  our  courts  without  taki  ng  out  letters 
of  administration :  McClure  v.  Bates, 
1^77;  Carnckv.  Pratt's  Ex  rs,  4Gr. 
144. 

Sec.  2369.  The  original  letters,  or  other  authority,  conferring 
his  power  upon  such  executor,  or  an  attested  copy  thereof,  must 
be  filed  with  the  clerk  of  the  proper  court  before  such  appoint- 
ment can  be  made. 


CHAPTER  3. 


OP  THE  SETTLEMENT  OP  THE  ESTATE. 


Section  2370.     Within  fifteen  days  after  his  appointment,  the 

Inventory.        executor  shall  make  and  file  with  the  clerk  an  inventory  of  all  the 

c*  '51^1328      personal  eflfects  of  the  deceased  of  every  description  which  have 

13  G. 'a.  eh.  158,  come  to  his  knowledge,  and  a  list  of  all  book  accounts  which 

^  ^**  appear  by  the  books  or  papers  of  the  deceased  to  be  unsettled. 

Such  inventory  shall  be  so  made  out  as  to  show  separately  and 

distinctly,  each  by  itself,  the  property  inventoried  as  ffeneral  assets 

of  the  deceasr>d;  the  property  inventoried  and  which  is  regarded 

as  exempt  under  the  next  two  sections;  and  the  book  accounts. 


The  old  common  law  rule  that  a 
debtor  who  has  b^en  made  executor 
of  his  creditor's  estate  is  released  from 


his  debt,  when  it  does  not  appear 
that  the  assets  of  the  estate  are  in- 
sufficient to  pay  the  debts,  is  not  in 
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force;  but  where  there  is  a  person 
other  than  the  executor  r.uthonzed  to 
col'e'ct  the  debts  of  the  estate,  a  suit 
or  judgment  against  the  executor  for 


a  ^ebt  due  by  him  to  the  estate  should 
hi  against  him  individually  and  not 
a;^  executor:  Raster  v.  Pitrson,  27- 
90. 


Sec.  2371.  When  the  deceased  leaves  a  widow,  all  personal 
property  which  in  his  hands  as  the  head  of  a  family  would  be  ex- 
empt from  execution,  after  being  inventoried  and  appraised,  shall 
be  set  apart  to  her  as  her  property  in  her  own  right,  and  be  exempt 
in  her  hands  as  in  the  hands  of  the  decedent. 


When  not 
assets. 
R.  g  2361. 
C.  '51, 1 1329. 


It  is  not  provided  that  the  property 
of  the  ivifCy  exempt  in  her  hands, 
shall  upon  her  death  vest  in  the 
husband.  The  clause  of  §  2440.  mak- 
ing* provisions  as  to  the  widow  of 
deceased  husband  applicable  to  hus- 
band of  deceased  wife,  applies  only 
to  the  provisions  in  that  chapter 
which  relate  exclusively  to  real  es  ate. 
All  personal  property  of  the  wife  at 
her  death  goes  into  the  bauds  of  the 
administrator  for  distribution:  Wil- 
son V.  Breeding^  50-629. 

The  appmisement  here  provided  for 
is  to  preserve  evidence  of  the  value  of 
the  property,  should  any  question 
arise    as    to  its  exemption:       Code 

Sec.  2372.  The  avails  of  any  life  insurance,  or  any  other  sum 
of  money  made  payable  by  any  mutual  or  benevolent  society  up- 
on the  death  of  a  member  of  such  society,  are  not  subject  to  the 
debts  of  the  deceased,  cxoeDt  by  special  contract  or  arrangement, 
but  shall,  in  other  respects,  be  disposed  of  like  other  property  left 
by  the  deceased. 

[As  amended,  so  as  to  make  it  applicable  in  case  of  mutual  or  benevolent 
societies:  18th  G.  A.,  ch.  5.] 


Corners'  Rep. 

Under  §  2861  of  the  Rev.,  which 
did  not  give  such  property  absolutely 
to  the  widow,  but  provided  that  it 
should  remain  in  her  possession  until 
disposed  of  as  provided  by  law.  it 
was  held  that  she  could  not  sell  such 

Eroperty  and  receive  the  proceeds  for 
er  own  use:  Mei/er  v.  Meyer,  ^3- 
3j9,  377;  and  that  when  such  proper- 
ty was  no  longer  needed  by  the 
widow  it  did  not  become  liable  lo 
administration  or  to  be  taken  to  pay 
debts,  but  was  to  be  distributed  ac- 
cording to  law:  Ellsworth  r.  Ells- 
worthy  33-164,  and  cases  there  cited. 


Life  insurance. 

K.  -^  2302. 
C.  '51, 1 1030. 


As  to  the  distribution  of  the  pro- 
ceeds of  a  policy  of  insurance,  see 
§  1182  and  notes. 

The  facts  in  a  particular  case  held 


not  sufficient  to  establish  an  agree- 
ment that  the  avails  of  life  insurance 
should  b3  subject  to  a  debt:  Herriman 
V.  McKee,  49-185. 


Sec.  2373.  All  property  inventoried  by  the  executor  shall  be 
appraised  by  three  appraisers,  who  shall  be  appointed  immediately 
on  the  filing  of  the  inventory. 

Sec.  2374.  The  clerk  shall  issue  to  them  a  notification  of  their 
appointment,  accompanied  by  a  copy  of  the  inventory  as  returned 
by  the  executor,  and  in  making  their  appraisement  they  shall  affix 
a  value  to  each  item  of  property,  separately,  as  it  appears  in  such 
inventory. 

Sec.  2375.  The  court  shall,  if  necessary,  set  oflF  to  the  widow, 
and  children  under  fifteen  years  of  age,  of  the  decedent,  or  to 
either,  sufficient  of  bis  property,  of  such  kind  as  it  shall  deem 
appropriate,  to  support  them  for  twelve  months  from  the  time  of 
his  death. 

Sec.  2376.  A  supplemental  inventory  must  be  made  in  like 
manner,  whenever  the  existence  of  additional  property  is  d.s- 
covered. 

Sec.  2377.  The  court  may,  on  the  petition  of  the  widow,  or 
other   person   interested,  review   the   allowance  so  made  to  the 


Apprnlaement. 
R.  <*  2363.     • 
C. '51,  g  1231. 


Clerk  to  notify 
appointees. 


Allowance  to 
widow  and 
chlMren. 
R.  g  2370. 
C.  '51,  g  1338. 
9  G.  A.  eh.  22, 

Supplemental 
Inventory. 
R.  ^  2305. 
C.  'ol,  t  lii33. 

Allowance  re- 
viewed. 
9  G.  A.  ch.  22, 
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Property  in  an- 
other ccmnty. 
R.  9  23(>4. 
C.  '51.  §  1332. 

Discovery  of 
ns«et>*:  pro- 
ceedings. 
R.  3  236(i. 
C.  51, 1 1334. 


Same. 
R.  9  2367. 
Ci'51,i  1335. 


Sama 


widow  or  children,  and  increase  or  diminish  the  same,  and  make 
such  order  in  the  premises  as  it  shall  deem  right  and  proper.    » 

Sec.  2378.  If  any  portion  of  the  dececient's  personal  property 
be  in  another  county,  the  same  appraisers  may  serve,  or  others 
may  be  appointed. 

Sec.  2379.  The  court  or  judffe  may  require  any  person  sus- 
pected of  having  taken  wrongful  possession  of  any  of  the  effects 
of  the  deceased,  or  of  having  had  such  effects  under  his  control, 
to  appearand  submit  to  an  examination  under  oath  touching  such 
matters;  and  if  on  such  examination  it  appear  that  he  has  the 
wrongful  possession  of  any  such  property,  the  court  or  judge  may 
order  the  delivery  of  the  same  to  the  executor  of  the  estate. 

The  court  is  not  (riven  general  juris- 
diction for  the  disjovery  of  assets. 
It  may  not  determine  the  question  as 
an  issue  of  fact  upon  general  evidence 
whether  the  person  has  taken  Wrong- 
ful possession,  but  its  order  must  be 
based  on  the  examinotion  of  the  de- 
fendant himself,  and  such  order  can 
only  be  made  after  having  obtained 
^'unsdiction  of  the  defendant's  person 
by  his  presence  in  court:  Rkkman  v, 
Stanton,  32-134. 

In  this  proceeding  the  parties  are 
not  to  be  heard  vi%  upon  a  trial,  and 


May  oom- 
pouiid. 
R.|*2368. 
C.^l,§1336. 


other  evidence  Ihan  that  of  the  party 
summoned  is  not  to  be  introduc<?tl. 
The  objec'ion  that  the  adver-je  party 
in  such  proceeding  is  an  executor 
(see  §  36o9),  cannot  be  urged  against 
a  person  thus  required  to  submit  to 
an  examination:  Smyth  v.  Smyth, 
24-491. 

An  administrator  de  son  tort  is 
liable  under  §  2484  at  the  *suit  of  a 
creditor,  and  the  remedy  by  this  sec- 
tion, which  is  only  in  favor  of  an  ad- 
ministrator, need  not  be  pursued: 
Madison  v,  Shockley,  41-451. 

Sec.  2380.  If,  on  being  duly  served  with  the  order  of  the 
court  or  judge  requiring  him  to  do  so,  any  person  fail  to  appear 
in  accordance  with  such  order;  or  if,  having  appeared,  he  refuse 
to  answer  any  question  which  the  court  or  judge  deem  proper  to 
be  put  to  him  in  the  course  of  such  examination;  or  if  he  fail  to 
comply  with  the  order  of  the  court  or  judge  requiring  him  to 
deliver  the  property  to  the  executor,  he  may  be  committed  to  the 
jail  of  the  county  until  a  compliance  be  yielded. 

[The  words  between  "  examination''  in  the  fifth  line,  and  **he  may"  etc., 
in  the  seventh  line,  are  not  found  in  the  original,  but  the^  are  in  tie  code  as 
reported  by  the  commissioners  and  are  here  retained  as  in  the  printed  cole, 
having  probably  been  inserted  by  the  editor  to  supply  a  clerical  omission.] 

Sec.  2381.  Whenever  it  is  probable  that  the  known  and 
acknowledged  property  of  the  deceased  will  not  be  sufficient  for 
the  payment  of  his  debts,  any  person  to  whom  the  legal  title  of 
any  real  estate  was  conveyed  by  the  decedent  or  any  person 
through  whom  the  legal  title  to  any  real  estate  conveyed  by  the 
decedent  has  subsequently  passed,  or  any  person  claiming  an 
interest  in  any  such  real  estate,  may  be  required  to  appear  and 
submit  to  an  examination  as  contemplated  in  the  preceding  sec- 
tions, subject  to  the  penalties  therein  prescribed;  and  the  court 
or  judge  shall  have  full  power  to  order  the  proper  declaration  of 
trust  to  secure  the  estate,  to  be  made  by  any  person  who  may 
appear  on  such  examination  to  hold  the  legal  title  to  any  real 
estate  which  in  the  event  of  the  insufficiency  of  the  personal  prop- 
erty would  be  assets  for  the  payment  of  debts,  and  to  enforce 
compliance  with  such  order  as  is  provided  in  the  next  preceding 
section. 

Sec.  2382.  The  executor,  with  the  approbation  of  the  court, 
may  compound  with  any  debtor  of  the  estate  who  may  be  thought 
unable  to  pay  his  whole  debt. 
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Sec.  2383.  Thft  interest  of  a  deceased  mortgagee  shall  be  Mortgage 
included  among  his  personal  assets,  and,  upon  its  being  paid  off,  r.  |2S69. 
satisfaction  shall  be  entered  by  the  executor.  ^-  '^^'  i  ^ 

Sec.  2384.     When  a  person  by  his  will  makes  such  a  disposi-  creditora 
tion  of  his  effects  as  to  prejudice  the  right?  of  creditors,  the  will  jj^'^^'ii^' 
maybe  sustained  by  giving  security  to  the  satisfaction  of  the  c. 'oi,  g  im 
court  for  the  payment  of  the  claims  of  the  creditors  to  the  extent 
of  the  value  of  the  property  devised. 

Sec.  2385.     When  no  different  direction  is  given  in  the  will,  ^JJ^.*^^ 
debts  due  the  estate,  shall,  as  far  as  practicable,  be  collected,  and  out. 
the  debts  owing  by  the  estate  paid  off  therewith  to  the  extent  of  al^iaio. 
the  means  thus  obtained. 


will 


BALE  OP   PROPERTY. 

Sec.  2386.     The  court,  on  the  application  of  the  executor,  shall,  ^^^^3^ 
from  time  to  time,  direct  the  sale  of  such  portion  of  the  personal  c' '61, { 1341, 
effects  as  are  of  a  perishable  nature,  or  which,  from  any  cause, 
would  otherwise  be  likely  to  depreciate  in  value,  and  also  such 
portions  as  are  necessary  to  pay  off  the  debts  and  charges  upon 
the  estate. 


Debts  should  be  paid  out  of  the 
personal  estate  alone  unless  otherwise 
directed  by  the  will,  although  the  will 


leaves  the  personal  property  all  to 
one  party  as  a  bequest:  McGuire  v. 
Brown,  41-650.      - 


Sec.  2387.     If  the  personal  effects  are  found   inadequate  to  Real  estate: 

satisfy  such  debts  and  charges,  a  sufficient  portion  of  the  real  ^^^  ordered 

estate  may  be  ordered  to  be  sold  for  that  purpose.  5.32374. 

•^  r     r  C. '51,81342. 


It  is  only  the  interest  of  the  estate 
in  the  property  owned  by  decedent, 
and  not  the  interest  vested  in  the 
wife  under  §  2440,  which  may  be  sub- 
jected to  the  payment  of  debts :  Mock 
V.  Watson,  41-241;  but  the  widow 
must  set  up  her  dower  rij^bt  in  this 


proceeding:    See  notes  to  §  2 ]89. 

Similar  provision*  in  R.  S.,  chap. 
162,  considered:  Ltttle  v.  Sinnett,  7- 
3::4. 

A  sale  of  real  estate  cannot  be  or- 
dered upon  the  petition  of  a  sp<*cial 
administrator:  See  note  to  §  2357. 


Sec.  2388.     Application   for  that  purpose  can  be  made  only  Application, 
after  a  full  statement  of   all  the  claims  against  the  estate,  and  c." 'bif rijws. 
after  rendering  a  full  account  of  the  disposition  made  of  the  per- 
sonal estate. 


§  2421,  which  period,  however,  by  Rev. 
§  2405,  under  which  thi^  case  was  de- 
cided, was  a  year  and  a  half),  and  nob 
alterwiird  unless  a  court  of  equity 
should  for  grood  reason  make  un 
exception:  McCrary  v.  Tasker,  41- 
255. 

An  administrator  cannot  bring  ac- 
tion in  regard  to  the  title  of  real 
estate  of  aecedent  unless  authorized 
upon  application  prop-rly  made : 
Gladson  r.  Whitney,  9-267. 


Defects  in  the  application  will  not 
defeat  the  .jurisdiction  of  the  court, 
and  the  validity  of  proceedings  there- 
under cannot  be  attacked  collaterally: 
Read  v.  Howe,  39-55;^. 

The  fact  that  the  petition  does  not 
state  all  the  claims  against  the  estate, 
will  not  render  the  proceedings  void. 
Myers  v.  Davis,  47-i)25. 

As  a  general  rule,  an  application 
for  leave  to  sell  real  estate  should  be 
made  within  the  time  limited  for  the 
filing    and   proving   of   claims   (see 

Sec.  2389.     Before  any  order  to  that  effect  can  be  made,  all  Notice, 
persons  interested  in  such  real  estate  shall  be  served  with  notice  c.'-l^wu. 
in  the  same  manner  as  is  prescribed  for  the  commencement  of  w  p.  a.  ch.  I08, 
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civil  action,  unless  a  different  notice  is  prescribed  by  the  judge. 

Where  it  appears  that  the  court 
obtained  jurisdiction  of  a  minor  by 
service  and  appearance,  hell  that  the 


Sold  In  pnmels 
appraisement. 
R.  §  '2377. 
C  '51,^1^5. 

Whole  may  be, 

It.  i  2378. 
C.  '61, 1 1346. 


proceeding  were  not  invalid  by  rea- 
son of  no  defense  beinsr  made  for  such 
minor:  Bickel  r.  Erskine,  4'-218. 

A  party  served  by  publication  only, 
may.  in  the  manner  provided  in 
S  2877,  have  an  order  of  sale,  made 
pursuant  to  such  application  and  no- 
tice, set  aside:  Huston  v.  Hiision, 
29-Ul. 

The  proceedings  under  this  and  the 
preceding"  section  are  adversm-y  and 
not  in  rptu  merely,  and  absence  of  the 
notice  li^ry  required  renders  them  ab- 
Boluleiv  void,  (per  Beck  and  Cole,  J. 
J.;  Diiion,Ch  J.,  and  Wright.  J.,  not 
assenting):  Good  v.Norley.  2MS^, 
followed  by  a  united  court  in  BoyJes 
r.  hoyUs,  87-592. 

Where  it  did  not  appear  of  record 
that  there  was  any  pubiiciition,  notice, 
sale,  etc.,  as  here  required,  held,  that 
a  deed  pnrportmg  to  be  made  as  a  re- 
sult of  sucu  proceeding  was  invalid : 

Sec.  2390.  K  convenient,  the  real  estate  must  be  divided  into 
:  parcels,  and  each  appraiscid  in  the  manner  above  provided  for  per- 
sonal property,  and  the  appraisement  filed  in  like  manner. 

Sec.  2391.  When  a  part  cannot  be  sold  without  material  preju- 
dice to  the  general  interests  of  the  estate,  the  court  may  order 
the  sale  of  the  whole,  or  of  such  parts  as  can  be  sold  advan- 
tageously. 


Thornton  r.  Mulquinne,  12-^9. 

The  fact  that  the  service  of  noticp 
is  defective  will  not  render  the  judg- 
ment void:  Meyers  v.  Davis,  47-325. 

The  question  as  to  what  must  ap- 
pear in  order  to  give  the  court  juns- 
diction  to  order  a  sale,  and  as  to  the 
presumptions  in  favor  of  jurisdiction 
in  such  proceedings,  discussed  at 
length  (under  the  provisions  ot  R.  S.): 
Morrow  v.  Weed,  4-77  ;  and  see  upon 
a  similar  subject,  notes  to  §  2238 

A  widow  properly  notified  must  set 
up  her  claim  to  dower  in  this  proceed- 
ing or  be  thereat  ter  b  irred  trom  any 
claim  on  the  property  sold  in  pursu- 
ance thereof:  Olmstead  v.  Blair, 
45-42  ;  and  where  the  widow  appear- 
ed and  resisted  the  sale,  but  it  was 
ordered  wi.hout  making  any  reserva- 
tion of  her  dower  interest,  hid  that 
>he  was  precluded  from  subjecting  the 
land  so  sold  to  any  claim  for  dower 
in  a  subsequent  proceeding:  Garcia 
V.  Hatcher^  39-683. 


In  the  absence  of  a  contrary  show- 
ing it  will  be  presumed,  in  the  cas^ 
of  a  sale  uf  the  whole,*  that  such  sale 
was  order'id  for  good  reason:  Coicins 


p.  Tool  3&-82,  86. 

This  provision  is  not  intended  io 
apply  to  the  wife's  one-third  interest 
in  the  land:  Mock  v.  Watson,  A\'2Ai. 


Private  sale. 
R.  I  2379. 
C.  ^51,  'i  m?. 

Public. 
R.  (f  2:^. 
C.  "51,  g  1518. 


Must  sell  for 
appraisement. 
R.V-i:i^l- 
C.  '51. 1  1519. 

Credit. 
R.  ^  2:J82. 
C.  'ol,  't  1350. 
Sale:  how  pre- 
vented. 
R.  8  2383. 
C.  '61, 1 135L 


Same. 
R.  g23&i. 
C.  '51, 1 1352. 


Sec.  2392.  Property  may  be  permitted  to  be  sold  at  private 
sale,  whenever  the  court  is  satisfied  that  the  interests  of  the  estate 
will  be  thereby  promoted. 

Sec.  2303.  In  other  cases,  sales  must  be  made  at  public  auc- 
tion, after  giving  the  same  notice  as  would  have  been  necessary 
for  the  sale  of  such  property  on  execution. 

Sec.  2394.  No  property  can  be  sold  at  private  sale  for  less 
than  the  appraisement  price,  without  the  express  approbation  of 
the  judore. 

Sec.  2395.  Property  may  be  ordered  to  be  sold  on  a  partial 
credit  of  not  more  than  twelve  months. 

Sec.  2396.  Any  person  interested  in  the  estate,  may  prevent  a 
sale  of  the  whole  or  any  part  thereof,  by  giving  bond  to  the  satis- 
faction of  the  court,  conditioned  that  he  will  pay  all  demands 
against  the  estate,  to  the  extent  of  the  value  of  the  property  thus 
kept  from  sale,  as  soon  as  called  upon  by  the  court  for  that 
purpose. 

Sec.  2397.  If  the  conditions  of  such  bond  are  broken,  the  prop- 
erty will  still  be  liable  for  the  debts,  unless  it  has  passed  into 
the  hands  of  an.  innocent  purchaser,  and  the  executors  may  take 
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possession  thereof  and  sell  the  same  under  the  direction  of  the 
court,  or  they  may  prosecute  the  bond,  or  both  at  once  if  the  court 
so  direct. 

Sec.  2398.     If  the  conditions  of  the  bond  are  complied  with,  same, 
the   property  passes  by  devise,  distribution,  or  descent,  in  the  J;  ?j^j;jj53 
same  manner   as  though  there  had  been  no  debts  against  the 
estate. 

Sec.  2399.     Where  real  estate   is   sold,    conveyances   thereof,  conveyances: 
executed  by  the  executor,  pass  to  the  purchaser  all  the  interest  of  h^^^^?^!  "^ 
the  deceased  therein;  but  such  conveyances  shall  not  be  ^'^^^^  f ; !^^~^ ^^^^ ,-0 
until  approved  by  the  court.  ^'i6. ' 

Sec.  2400.     Such  approval  shall  be  entered  of  record.     A  cer-  Record  of:  pre- 
tificate  thereof  must  be  endorsed  on  the  deed,  with  the  signature  kITS^t"' 
of  the  clerk  and  the  seal  of  the  court  affixed   thereto;  and  ^^®  Jj  ^^v^ '^jj \j8 
deed  so  endorsed  shall  be  presumptive  evidence  of  the  validity  of  gi?.' 
the  sale,  and  of  the  regularity  of  ail  the  proceedings  connected 
therewith. 

As  to  the  presumption  of  reffularity,  I  ton  v.  MuJquinne^  12-549. 
see   Coicins  V. Tool, d>-%2^^^\  Thorn- \  ^ 

Sec  2401  No  action  for  the  recovery  of  any  real  estate  sol  1  Limitation, 
by  an  executor  can  be  sustained  by  any  person  claiming  under  c.* '51,  g  iasc, 
the  deceased,  unless  brought  within  five  years  next  after  the  sale. 


As  to  whether  thii  section  would 
apply  where  the  proceed  in  yrs  of  the 
court  grantinjr  leave  to  sell  were  ab- 
solutely void  for  wan*^  of  notice  or 
other  cause,  the  Supreme  Court  were 
equally  divided :  Good  v.  Norley,  28- 
188;  but  it  waf  aiterwardi«  held  by 
a  united  court  that  the  limitation 
would  not  apply  iu  such  cases  *  Boylea 


V.  Boyles.  37-592. 

This  section  does  not  bar  an  action 
brought  to  set  a^ide  the  sale  on  the 
ground  of  fraud  within  five  years  after 
the  di-covery  of  siicli  fr.iud  (see  § 
2530):     Cowina  v.  Tool,  31-513. 

As  to  similar  provision  in  regard  to 
sales  by  guardians,  see  §  2^65  and 
notes. 


POSSESSION   OP   REAL   PROPERTY. 

Sec.  2402.     If  there  be  no  heir  or  devisee  present  and  compe-  ^|,g„  ^^jj^^  i^^ 
tent  to  take  possession  of  the  real  estate  left  by  such  decedent,  executor. 
the  executor  may  tuke  possession  of  such  real  estate  and  demand  g  3.^'  -^^  ^  ■     • 
and  receive  the  rents  and  profits   thereof,  and  do  all  other  acts 
relating  thereto  which  may  be  for  the  benefit  of  the  persons  en- 
titled to  such  real  estate. 

(The  word   *'  devisae'*  in  the  first  line,  as  in  the  original,  is  "devise"  in 
the  printed  code.  J 

The  admiriistrator,  as  such,  may,  in  Sexion,  41-435. 
aproj)erciise,  sue  ibr  rents,  but  to  jus-        Whether  under  this  section  an  ad- 

tity  him  in  doir  g  so  it  must  be  shown  ministrator  might   bring  action   for 

that  there  is  no  heir  or  devisee  pres-  injury  to  real  estate,  quoerc.    What- 

ent  and  competent  to  take:  Shnwhan  ever  he  may  do  is  as    trustee,  not 

V,  Long,  26-488.  simply  in  his  cat  acity  as  administra- 

The    possession   and  control   thus  tor.  and  he  must  aver  the  liicts  which 

given  to  executors,  is  a  sutficieot  in-  authorize  him  to  act:  Kinsefl  v.  Bill' 

terest  to  authorize  an  action  by  them  ings^  35-154. 
to  quiet  title  under  §  3273:  Lnverty  v. 

Sec.  2403.     Such  executor  or  administrator,  under  the  order  proceeds:  how 
and  direction   of  the  court,   may  apply  the  profits  of  such  real  "pp^**^^-_ 
estate  to  the  payment  of  ta.-^es  and  ot  debts  and  claims  agamst 
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Accounts : 
compensatioiL 
Same,  g  4. 


When  there  are 
minors  who 
halve  no  guar- 
dian. 
Same,  §  6. 


Testator  may 
prescribe  man- 
ner of  settling 
estate, 
R.  a  2358. 
C.  ^51,  2 1326. 


Court  may  di- 
rect any  busi- 
ness continued. 
R.g2359. 
C.  ^1,  i  1327. 


the  estate  of  the  deceased  iu  case  the  personal  assets  are  insuffi- 
cient. 

Sec.  2404.  Such  executor  or  administrator  shall  accouut  to 
such  heirs  or  devisees  for  the  rents,  profits,  or  use  of  such  real 
estate,  deducting  therefrom  the  payments  made  under  the  pro- 
ceding  section,  together  with  a  reasonable  compensation  for  his 
own  services,  to  be  fixed  by  the  court. 

Sec.  2405.  When  there  are  minor  heirs  for  whom  no  guardian 
has  been  appointed,  the  executor  or  administrator  shall  pay  out 
of  any  assets  in  his  hands,  all  taxes  assessed  against  the  estate  not 
otherwise  provided  for,  and  he  shall  be  credited  therefor  as  for  the 
payment  of  other  claims  against  the  estate. 

Sec.  2406.  When  the  interests  of  creditors  will  not  thereby  bo 
prejudiced,  a  testator  may  prescribe  the  entire  manner  in  which 
his  estate  shall  be  administered  on;  may  exempt  the  executor 
from  the  necessity  of  giving  bond,  and  may  prescribe  the  manner 
in  which  his  affairs  shall  be  conducted  until  his  estate  is  finally 
settled,  or  until  his  minor  children  become  of  age. 

Sec.  2407.  The  court,  in  its  discretion,  may  also  authorize  an 
executor  or  administrator  to  continue  the  prosecution  of  any 
business  in  which  the  deceased  was  engaged  at  the  time  of  his 
death,  in  order  to  wind'  up  his  affairs  with  greater  advant-^ge;  but 
such  authority  shall  not  exempt  him  from  returning  a  full  inven- 
tory and  appraisement  as  in  other  cases. 


CLAIMS — PAYMENTS. 


Claims 
proved 
unce  of. 

C. '51,  g 
1361. 
13  Q.  A. 

n9. 


Sec  2408.     Claims  against  the  estate  shall  be  clearly  stated, 
stated:   sworn  to,  and  filed,  and  ten  days'  notice  of  the  hearing  thereof, 
^°^'  accompanied  by  a  copy  of  the  claim,  shall  be  served  on  one  of  the 
91. 2393.  executors  in  the  manner  required  for  commencing  ordinary  pro- 
'     ceedings,  unless  the  same  have  been  approved  by  the  administra- 
ch.  168,  tQj.^  ijj  which  case  they  may  be  allowed  by  the  clerk  without  said 
notice. 


The  statinp,  etc.,  of  a  claim  as  here 
provided,  is  in  the  nature  of  a  peti- 
tion and  a  copy  of  the  written  instru- 
ment or  account  upon  which  it  is  toun- 
ded  should  be  attached:  Baker  v, 
Chitiuch,  4  Gr.  480;  but  a  copy  is 
sufficient,  the  oiigiual  need  not  be 
produced  until  tnal:  Draught  v. 
GriJTith,  16-26. 

Ill  at  the  claim  is  not  properly 
Bworn  to  does  not  render  the  nlinpf 
thereof  void:  Goodrich  r.  Conrad, 
24-2o4:  the  provision  in  that  respect 
is  directory,  and  the  oath  may  be  ad- 
ministered after  filing:  Wile  v. 
Wright,  82-451. 

If  the  claim  is  filed  in  due  tiine, 
though  not  sworn  to,  it  will  he  suffi- 
cient. The  omission  of  the  oath  will 
not  render  the  filing  void:  McCrary 
V.  Deming,  38-527. 

The  executors  cannot  be  held  to 
take  notice  of  the  tiling  of  a  claim 
until  the  notice  here  provided  for  is 


served:  Ashfon  v.  MiUs,  49-564. 

The  allowance  of  a  claim  by  the 
probate  court  is  not  a  judgment  in 
such  sense  as  to  be  barred  in  ten  yeai-s 
under  §  2529,  H  5.  The  filing  and 
allowance  of  the  claim  are  m  the 
nature  of  the  filing  of  a  petition  in  an 
action  and  the  action  will  be  con- 
sidered as  pending  until  the  claim  is 
paid  or  otherwise  disposed  of:  Smitk 
V.  Shawhan,  87-53:1 

If  the  claim  is  such  that  action 
thereon  may  be  brought  agaiiist  the 
administrator  in  some  other  court,  it 
need  not  be  first  filed,  etc.,  in  the  pro- 
bate court  as  here  required:  Cuunty 
of  Linn  v.  Day,  16-158. 

The  jurisdiction  of  tJie  circuit  court 
is  not  exclusive.  After  tlie  claim  is 
filed  the  action  may  be  taken  to  the 
district  court  by  consent  of  parties, 
and  that  court  will  have  jurisdiciion: 
McCrnru  v.  Denting,  :i8-5-7.  So 
under  liev.  §  2390,  wulcli  prohibited 
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the  pro -ecution  of  claims  for  a  mere 
money  demand  in  the  district  comrt, 
except  with  the  approbation  of  the 
coanty  (prob.ite)  court,  held,  that  such 
provision  did  not  deprive  the  district 
court  of  jurisdiction,  but  was  merely 
an  inhibition  upon  plaintitf.  which 
must  b;»  taken  advantai^e  of  bv  way 
of  defense,  or  it  would  be  considered 
waived,  sind  the  district  court  would 
have  jurisdiction  by  consent:  Stefritt 
V.  Robinson^  17-61;  Cooley  r.  Smith, 
17-99;  and  under  the  same  section 
(which  is  omitted  in  the  Code)  it  was 


held  that  a  matter  of  equitable  nature 
was  originally  coj^nizable  in  the  dis- 
trict court,  without  leave  of  the 
county  court:  Waplea  v.  Marshy  li^ 
381. 

Claims  secured  by  mortjjajre  may 
be  filed  and  allowed  as  other  claims, 
but  a  creditor  does  not  thereby  waive 
his  rijfht  to  subsequently  foreclose  the 
mort jrasre  to  enforce*  payment :  Moores 
V.  Ellsworth,  22-299;  and  so  a  judg- 
ment may  be  either  tiled,  or  enforced 
ajrainst  property  up  n  which  it  is  a 
lien:    See  notes  to  §  2421. 


The  allowing  of  a  claim  by  the 
comt  is  not  a  judgment  against 
which  the  statute  of  limitations  will 
run :    See  note  to  §  2408. 


Sec.  2409.     All  claims  filed  against  the  estate  shall  be  entitled  Form  *"  ^^hich 
in  the  name  of  the  claimant  against  the  executor,  naming  him  as  be  made  our. 
executor  of  the  estate,  naming  it;  and  in  all  further  proceedings  l\^-  ^'  ^■''  ^"^* 
on  the  claim,  this  title  shall  be  preserved. 

See  notes  to  preceding  section. 

Sec.  2410.     All   claims  filed   and  not  expressly   admitted   in  Denial, 
writing,  signed  by  the  executor  with  the  approhat  on  of  the  court,  j\l^'  ^'  ^^-  ^"® 
shall  be  considered  as  denied  without  any  pleading  on  behalf  of 
the  estate. 

Sec.  2411.     If  a  claim  filed  accainst  the  estate  is  not  so  admitted  ^"^  J",®>' , 

1         i  .1  I  1       11  .1  allow  trial  by 

ny  the  executor,  the  court  may  hear  and  allow  the  same,  or  may  mo-, 
submit  it  to  a  iury;  and,  on  such  hearing,  unless  otherwise  V^^-c'ii^^^i^"^' 
vided,  all  provisions  of  law  applicable  to  an  ordinary  proceeding  i;<»2.   * 
shall  apply.  ^lu.*    '^  ' 

Where  the  administrator  admits 
the  correctness  of  a  claim,  whether 
the  court  may  hear  further  proof  dis- 
cussed :  Karr  v.  Stivers,  S4-12*S,  con- 
slramg  18  G.  A.,  ch.  158,  §  19. 

Sec.  2412.     In  matters  of  accounts  of  executors,  the  court  shall  Referees:  ex- 
have  authority  to  appoint  one  or  more  referees,  who  shall  have  all  founts.'*  ^^ 
the  powers  and  perform  all  the  duties  of  referees  appointed  by  J^G.  a.  ch.  us, 
the  court  in  a  civil  action. 

Sec.  2413.     Demands,  though  not  yet  due,  may  be  presented.  Not  due. 
proved,  and  allowed  as  other  claims.  c'.'oTXi^vA. 

Sec.  2414.     Contingent  liabilities  must  also  be  presented  and  Continprcnt 
proved,  or  the  executor  shall  be  under  no  obligation  to  make  any  rj  23171*^ 
provision  for  satisfying  them  when  they  may  afterwards  accrue.       c.  5i,  g  mv 

Sec.  2415.     Claims  against  an  estate,  and  counter  claims  there-  Pmved  before 
to,  may,  in  the  discretion  of  the  court,  be  proved  up  before  one  ^^> "ij^ 
or  more  referees,  to  be  agreed  upon  by  the  parties  or  approved  by  c.  'bi,  g  iacc. 
the  court,  and  their  decision  being  entered  upon  the  record  becomes 
a  decision  of  the  court. 

Sec.  2416.     Suits  pending   against  the    decedent  at  the  time  Suits  pending, 
of  his  death,  may  be  prosecuted  to  judorment,  his  executor  being  c''5?Ti368 
substituted  as  defendant,  and  such  iudgment  shall  he  placed  in         ' 
the  cataloirue  of  established  claims,  but  shall  not  be  a  lien. 

Sec.  2417.     If  either  of  the  executors  is  interested  in  favor  of  Executor  inter- 
a  claim  against  the  estate,  he  shall   not  serve  in   any  matter  con-  R^^^ioi 
nectod  with  that  case.     And  if  all  the  executors  are  thus  inter-  c.  'oi,  §  1369. 
ested,  the  court  shall  appoint  some  competent  person  a  temporary 
cxejutor  in  relation  to  such  claims. 
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Expenses  of 
Aineral. 
R.  a  2402. 
C.  '51,  g  1870. 


Allowance  to 
widow. 
R.  g  2403. 
C.  '51,  g  1371. 
I)  G.  A.  ch.  22, 


Other  de- 
mands : 
Order  of  pay- 
ment. 
H.  ^  2404. 
U.  '51,  g  1372. 


Limitation. 
R.  a  2405. 
C.  'hi,  g  1373. 


Sec.  2418.  As  soon  as  the  executors  are  possessed  of  sufficient 
means,  over  and  above  the  expenses  of  administration,  they  shall 
pay  off  the  charges  of  the  last  sickness  and  funeral  of  deceased. 

The  homestead  is  not  liable  to  the  I  last  sickness,  etc. :  Knox  v.  Uanlan, 
payment  of  claims  for  charges  of  the  1 48-2-32. 

Sec.  2419.  They  shall,  in  the  next  place,  pay  any  allowance 
which  may  be  made  by  the  court  for  the  maintenance  of  the 
widow  ami  minor  chiltlren. 

Sec.  2420.  Other  demands  against  the  estate  are  payable  in 
the  following  order: 

1.  Debts  entitled  to  preference  under  the  laws  of  the  United 
States; 

2.  Public  rates  and  taxes; 

3.  Claims  filed  within  six  months  after  the  first  publication  of 
the  notice  given  by  the  executors  of  their  appointment; 

4.  All  other  debts; 
6.     Legacies. 

The  filinjr  of  aclnim  within  six 
montlis  entitles  it  to  precedence  in 
payment  although  not  admitted  by 
the  administrato;  or  allowed  by  the 
court  until  alter  that  time  has  expi:  ed : 
Chandler  r.  Hockett,  12-269;  it  is  the 
filing  which  fixes  its  character  as  a 
claim  of  the  third  class  and  drives  it 
precedence  overclaims  filed  alter  the 
expiration  of  the  six  months:  Noble 
V.  Morrey,  19-5' '9;  but  the  'filing"  of 
the  claim  is  notice  to  the  administra- 
tor 80  as  to  require  him  to  take  ac- 
count of  it  in  the  distribution  of  the 

Sec.  2421.  All  claims  of  the  fourth  of  the  above  classes  not 
filed  and  proved  within  twelve  months  of  the  g  ving  of  the  notice 
aforesaid,  are  forever  barred,  unless  the  claim  is  pending  in  the 
district  or  supreme  court,  or  unless  peculiar  circumstances  entitle 
the  claimant  to  equitable  relief. 


assets  on  y  where  he  has  been  notified 
thereof  m  the  manner  contemplated 
in  §  2408:  Ashion  r.  Miles.  49-564. 
Under  Rev.,  held  that  a  claim  upon 
which  action  wiis  properly  brought  in 
the  district  court  within  six  months, 
was  entitled  to  be  treated  as  a  claim 
of  the  third  class  upon  the  tilinj?  of 
the  judgment  in  the  county  court, 
although  such  judgment  was  not  filed 
for  more  than  eighteen  months  after 
administration  was  granted:  Cooley 
V.  SmUK  17-99. 


This  section  refers  to  claims  sought 
to  be  enforced  against  the  personal 
assets  of  decedent  but  not  to  a  claim 
secured  by  mortgage,  upon  which  the 
creditor  relies  for  satisfaction  :  Allen 
V.  Moev,  16--W;  and  see  notes  to  § 
240.*^;  nor  does  it  bar  the  enfon  ement 
of  a  judgment  rendered  against  dece- 
dent in  his  life-time  against  property 
upon  which  it  became  a  lien:  Bald- 
win V.  Tutthf  23-66.  In  such  case 
the  holder  may  seek  payment  out  of 
the  p'rsonal  assets  by  filing  his  claim 
as  provided  in  this  section,  or  he  may 
enforce  it  against  property  upon 
which  it  is  a  lien  without  fihng  it, 
but  if  he  pursues  the  latter  method, 
he  must  enforce  it  while  the  lien  con- 
tinues or  he  will  bo  entirely  barred: 
Davifi  p.  Shawhany  34-91. 

Where  action  on  a  claim  is  pending 
in  the  district  court  at  the  time  a<i- 
ministration  is  granted,  a  failure  to 


file  it  as  a  claim  against  the  estate 
will  not  cause  it  to  he  barred  under 
this  section  :  O'Donnell  v,  Hermann, 
42-60. 

The  limitation  does  not  apply  to 
claims  not  existing  at  the  timn  of  de- 
cedent's death,  but  arising  thereafter: 
Sarery  v.  Sypher,  39-675. 

Claims  ot  the  fourth  class  are  to  be 
both  filed  and  approved  within  thj 
time  limited.  Mere  filing  is  not  suf- 
ficient to  prevent  a  claim  being  bnned : 
Noble  V.  Morrey,  19-509;  Wilcox  v. 
Jackson,  51-109.  But  claims  of 
the  third  class  may  be  approved 
after  the  expimtion  of  the  limit  here 
fixed  for  proving  claims  of  the  fourth 
class:   Goodrich  v.  Com  ad.  24-254. 

As  to  whether  a  party  whose  cla:ni 
is  barred  is  entitled  to  equitable  re- 
lief, depends  upon  the  peculiar  facts 
of  the  case:  Johnson  v.  Johnson,  ^>6 
-608;   and  peculiar  facts  held  suffi- 
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the  proper  time,  hfld^  that  he  would 
be  reheved  from  the  bar  of  the  stat- 
ute:   Burrows  v,  McLain^  37-189. 

Whether  the  claim  was  origrinally 
legral  or  equitable  in  its  nature  should 
make  but  little  difference,  if  any,  in 
determininjf  what  peculiar  circum- 
fitanoes  are  sutiicient  to  excuse  the 
delay  in  filing:  Bretrster  v.  Kindrick, 
17^79. 

As  to  whether,  when  the  peculiar 
circumstances  are  found  Bulhcient  to 
entitle  a  party  to  equitable  relief,  his 
claim  shouM  be  admitted  to  the  class 
to  which  it  would  equitably  and 
properly  belong",  or  should  under  all 
circumstances  be  regrardtnl  ns  a  fourth 
class  claim,  the  court  was  equally  di- 
vided: Ibid. 

The  limitiition  bejfins  to  run  from 
tim^  of  givinff  notice  by  general  ad- 
ministrator. Notice  by  special  ad- 
ministrator is  not  intended :  Picker' 
ing  r.Weiiing,  47-242. 


cient  to  entitle  to  puch  relief:  Ibid, 
McCormack  V.  Cook,  11-267;  Brayley 
r.  Ro88y''y^-iiQo\  Senat  r.  Findley,  51- 
20.  But  fac's  held  not  suthcient: 
Preston  v.  Day.  19-127;  Shomo  v. 
Bissell  20-68;   Davis  v.   Shawhan, 

a4-9i. 

Equitable  relief  will  rot  be  ex- 
tended to  a  part^  who  has  been  neg- 
ligent in  prestntin?  his  claim:  Fer- 
rail  p.  Irrine,  12-52;  Lacy  v.  Lough- 
ridae,  51-629. 

Where  the  claim  was  filed  within 
such  time  that  there  was  reasonable 
ground  for  believing  that  it  would 
be  pas.sed  upon  within  the  time  limit- 
ed, held,  tnat  if  not  proved  up  in 
time,  such  circumstance  would  en- 
title claimant  to  equitable  relief,  if 
the  failure  did  not  result  from  any 
f  aut  of  his :    Wile  v.  Wright,  32-451 . 

Where  the  holder  of  a  claim  at  the 
request  of  the  administrator  and  on 
promise  of  payment.  w:is  induced  to 
delay  the  fi.mg  of  his  claim  beyond 

Sec.  2422.  After  the  expiration  of  the  time  for  filing  the  claims 
of  the  third  of  th?  above  classes,  the  executors  shall  proceed  to 
pay  off  all  claims  against  the  estate  in  the  order  above  stated,  as 
fast  as  the  means  ot  so  doin:^  come  into  their  hands. 

Sec.  2423.  Claims  of  the  fourth  class  may  be  paid  off  at  any 
time  after  the  expiration  of  six  months  aforesaid,  without  any 
re*rard  to  those  claims  not  filed  at  the  time  of  such  payment. 

|Sec.  2424.  No  payment  can  he  made  to  a  claimant  in  any  one 
class  until  those  of  a  previous  class  are  satisfied. 

Sec.  2425.  Demands  not  yet  due  shall  be  paid  off  if  the  holder 
will  consent  to  such  a  rebate  of  interest  as  the  court  thinks  reason- 
able. Otherwise  the  money  to  which  such  claimant  would  be 
»3ititled  shall  be  safely  invested  until  his  debt  becomes  due. 

Sec.  2426.  Within  their  respective  classes,  debts  shall  be  paid 
off  in  the  order  in  which  they  are  filed,  subject  to  the  j)rovisions 
of  the  next  section. 

Sec.  2427.  If  there  are  not  likely  to  be  means  sufficient  to 
pay  off  the  whole  of  the  debts  of  any  one  class,  the  court  shall, 
from  time  to  time,  strike  a  dividend  of  the  means  on  hand  among 
all  the  creditors  of  that  class,  and  the  executors  shall  pay  the 
several  amounts  accordingly. 

Sec.  2428.  The  executors  may,  with  the  approbation  of  the 
court,  use  funds  belonging  to  the  estate  to  pay  off  encumbrances 
upon  lands  owned  by  the  deceased,  or  to  purchase  lands  claimed 
or  contracted  for  by  him  prior  to  his  death. 


Third  class : 
when  t(»  pay. 

C.  '61, 1  1374. 


When  to  pay 
fourth  class. 
R. }.  2407. 
C.  '51, 1 1375. 

Same. 
R.  ^  2108. 
C.  '51,  'i  1376. 
Claims  not  due. 
R.  ?  2109. 
C.  '51, 1 1377. 


Order  of  pay- 
ment. 
R.  <J  2410. 
C.  '51. 1  1378. 

Dividend. 
R.  a  2411. 
C.  ^>l,  g  1379. 


Encumbran- 
ces. 

R.  I  2412. 
C.  ^1,  g  1380. 


SPECIFIC  LEGACIES — PAYMENT. 


Sec.  2429.     Specific  legacies  of  property  may,  by  the  court,  be  When  paid, 
turned  over  to  the  rightful  claimant  at  any  time  upon  his  giving  0*^5^^^ 
unquestionable    real   estate  security  to  restore  the  property,   or 
refund  the  amount  at  which  it  was  appraised  if  wanted  for  the 
payment  of  debts. 
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Same. 
R.  2  2414. 
C.  '51,  g  U 


1382. 


Same. 
R.  a  2415. 
C.  ^61,11383. 


Order  when 
testator  has 
given  no  direc- 
tion. 
R.  g  2416. 
C.  'bl,  I  1381. 


When  paid 
ratably. 
R.  ?  2417. 
C.  '61,  §  1385. 

Same. 
R.  3  2418. 
C.  '51,  g  1386. 


Executor  fail- 
ing to  pay  : 
'uagment  on 
X)nd. 
R.i2419-2L 
C.^1,H  1387-9. 


do: 


Sec.  2430.  Legacies  payable  in  nionoy,  may  be  paid  on  like 
terms  whenever  the  executors  possess  the  means  which  can  bo  thus 
used  without  prejudice  to  the  interest  of  any  claim  already  filed. 

Sec.  5^431.  After  the  expiration  of  the  twelve  months  aliowed 
for  the  filing  claims  as  above  provided,  such  legacies  may  be  paid 
off  without  requiring  the  security  provided  for  in  the  preceding 
two  sections,  if  the  means  are  still  retained  to  pay  off  all  the 
claims  proved  or  pending  as  hereinbefore  contemplated. 

Sec.  J^432.  If  a  testator  has  not  prescribed  the  order  in  which 
legacies  are  to  be  paid  off,  and  if  no  security  is  given  as  above 
provided,  in  order  to  expedite  their  time  of  payment,  they  may 
be  paid  off  in  the  order  in  which  they  are  given  in  the  will,  where 
the  estate  is  sufficient  to  pay  all. 

Sec.  2433.  When  not  incompatible  with  the  manifest  intention 
of  the  testator,  the  court  may  direct  all  payments  of  money  to 
legatees  to  be  made  ratably. 

Sec.  2434.  Such  must  be  the  mode  pursued  when  there  is 
danger  that  the  estate  will  prove  insufficient  to  pay  off  all  the 
legacies,  unless  security  be  given  to  refund  as  above  provided. 

Sec.  2435.  If  the  executors  fail  to  make  payment  of  any  kind 
in  accordance  with  the  order  of  the  court,  any  person  aggrieved 
by  their  failure,  may,  on  ten  days'  notice  to  the  executors  and 
their  sureties,  apply  to  the  court  for  judgment  against  them  on 
the  bond  of  the  executors.  The  court  shall  hear  the  application 
in  a  summary  manner,  and  may  render  judgment  against  them  on 
the  bond  for  the  amount  of  money  directed  to  bo  paid  and  costs, 
and  issue  execution  against  them  therefor.  If  any  of  the  obligors 
are  not  serve  d,  the  same  proceedings  in  relation  to  them  may  be 
had  with  like  effect  as  in  an  action  by  ordinary  proceedings  under 
similar  circumstances. 


A  ^tition  alleging  a  breach  of  the 
bond  is  not  necessary  in  such  proceed- 
ing: HnH  V.  Jewrtt^  17-2^4.  That 
a  prior  order  tor  a  pro  rata  payment 
of  the  claim  has  not  been  made  is  no 
defense,  though  the  defendants  will 
only  be  liable  to  judgment  for  such 
pro  rata  amount  as  claimant  is  en- 
Udedto:    Ibid, 


In  such  summary  proceedin.firs  the 
sureties  cannot  set  up  as  a  defense 
that  the  claim  which  the  administra- 
tor faiU  to  pay  was  allowed  by  hira 
alter  it  was  barred  under  §  2421, 
unless  fraud  or  collusion  of  the  ad- 
ministrator is  relied  on:  Weber  v. 
North,  51-375. 


OHAPTEE  4. 


OF  THE  DESCENT  AND  DISTRIBUTION  OF   INTESTATE  PROPERTY. 


Section  2436.  The  personal  property  of  the  deceased,  not 
Distribution  of  necessary  for  the  payment  of  debts,  nor  otherwise  disposed  of  as 
i)eriionai  prop-  hereinbefore  provided,  shall  be  distributed  to  the  same  persons 
R^'242l  and  in  the  same  proportion  as  though  it  were  real  estate. 


c. '51.  2 1390. 


The  right  to  a  distributive  share 
vests  in  the  person  entitled  thereto, 
whether  widow  or  next  of  kin,  instan- 


tcr  upon  the  death  of  the  intestate 
and  not  from  the  time  of  distribution 
actually  made;  and  upon  the  death  of 
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al  property:  Moore  v,  Gordon,  24- 
158;  itale  v.  Hunter,  24-181. 

The  heirs  take  the  property  a<*  ten- 
ants in  common:  Peters  v,  Jones. 
35-512. 

The  fact  that  administration  is  not 
(panted  does  not  vest  title  in  the 
heirs:  See  notes  to  §  2^367. 

The  widow  can  assert  no  right  in 
personal  property  contrary  to  the  will, 
except  as  provided  in  §  §  2371  and 
2419:  In  the  fnatter  of  the  estate  of 
Jacob  Davis,  36-24. 

Before  the  enactment  of  the  pro- 
visions in  §  §  1908  and  1909,  held  that 
altbou(?h  an  alien  could  not  inherit 
real  estate,  he  might  take  a  distribo' 
tive  share  in  personal  property:  Green' 
held  V.  MorrihOrtf  21-538: 


a  distributee  before  distribution  is 
actnally  made,  his  share  goes  to  his 
legal  representative  or  legatee:  Moore 
V.  Gordon,  24-158. 

The  ruling  in  Bums  v,  Keas^  21- 
257  (see  §  2455),  as  to  the  share  of  the 
surviving  husband  or  wife  in  the  real 
estate  when  there  are  no  children, 
neld^  applicable  also  as  to  the  distri- 
bution of  personal  property:  Dodge 
V.  Dodge,  23-306. 

The  persons  and  the  proportions 
here  referred  to  are  governed  by  the 
rule  applicable  to  real  estate,  but  the 
character  of  the  title  or  interest  is  not 
so  governed.  Therefore,  held,  under 
a  law  which  made  the  widow's 
dower  a  life  estate  only,  that  such 
widow  would  nevertheless  take  an  ab- 
solute title  10  her  share  of  the  person- 

Sec.  2437^  The  distributive  shares  shall  be  paid  over  as  fast  as 
the  executor  can  properly  do  so. 

Sec.  2438.  The  property  itself  shall  be  distributed  in  kind 
whenever  that  can  be  done  satisfactorily  and  equitably.  In  other 
cases  the  court  may  direct  the  property  to  be  sold,  and  the  pro- 
ceeds to  be  distributed. 

Sec.  2439.  When  the  circumstances  of  the  family  require  it, 
the  court,  in  addition  to  what  is  hereinbefore  set  apart  for  their 
use,  may  direct  a  partial  distribution  of  the  money  or  elFects  on 
hand  at  any  time  after  filing  the  inventory  and  appraisement, 
upon  the  execution  of  security  like  that  required  of  legatees  in 
like  cases. 

Sec.  2440.  One-third  in  value  of  all  the  legal  or  equitable 
estates  in  real  property,  possessed  by  the  husband  at  any  time 
during  the  marriage,  which  have  not  been  sold  on  execution  or 
any  other  judicial  sale,  and  to  which  the  wife  has  made  no  relin- 
quishment of  her  right,  shall  be  set  apart  as  her  property  in  fee- 
simple,  if  she  survive  him.  The  same  share  of  the  real  estate  of  a 
deceased  wife  shall  be  set  apart  to  the  surviving  husUand.  All 
provisions  made  in  this  chapter  in  regard  to  the  widow  of  a 
deceased  husband,  shall  be  applicable  to  the  surviving  husband  of 
a  deceased  wife.  The  estates  of  dower  and  curtesy  are  hereby 
abolished. 


Payment 
R.  12128. 
C.  ^1,  ^  1391. 
In  kind. 
R.  g  2424. 
C.  '51,  §  13S2. 


Partial  distri- 
bution: when 
made. 
R.^2425. 
C.  '61,  a  1JD3. 


Share  of  hns- 

bnnd  or  wife. 

R.  §  f  2J77,  2479 

C.  7.1,^^1394, 

14'»1. 

9G.  A.ch.  151, 


The  interest  of  the  wife  in  the 
lands  of  her  husband,  so  longr  as  it  is 
inchoate  only,  may  be  enlar^d, 
abridjfed  or  entirely  taken  away  by 
the  legislature.  The  extent  of  her 
interest  is  measured  by  the  law  in 
force  at  the  time  of  her  husband's 
death:  Lucas  v.  Sawyer,  17-517 : 
Moore  v.  Kent,  37-20  ;  but  her  inter- 
est in  lands  previously  alienated  by 
her  husband,  to  which  she  has  not  re- 
lincjuished  her  ri^ht  of  dower,  cannot 
l>e  increased  by  legislation  subseauent 
to  such  alienation:  Moore  v.  Kent, 
supra;  Dan's  v.  O'Ferrall,  4  Gr.  168  ; 
Young  r.  Wolcott,  1-174. 

Whea  property  of  the  husband  to 


which  the  wife  has  not  relinquished 
her  right  of  dower  was  sold  at  judi- 
cial sale  while  Kev.  §  2477  was  in 
force,  which  did  not  contain  the 
clause  **  which  have  not  been  sold  on 
execution  or  any  other  judicial  sale,'* 
and  the  husband  died  after  the  pass- 
age of  9  G  A. ,  ch.  151,  which  did  con- 
tain this  clause,  held,  that  the  widow 
could  not  c'aim  dower  in  the  property 
so  sold  :  Sturderant  v.  Norris,  8O-60. 

Upon  the  death  of  the  husband  the 
interest  of  the  wife  becomes  vested 
and  cannot  be  affected  by  subsequent 
legislation  :  Burke  r.  Barron,  8-132. 

The  act  of  1862  did  not  take  away 
the  estate  of  dower  theretofore  exist- 
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ing,  but  simply  enlarged  it:  Moore 
V.  Kent,  37-20;  Kendall  v.  Kendall 
42-4t)4,  and  did  not  change  the  com- 
mon law  rule  previously  in  force,  that 
until  dower  is  assigned  it  is  not  sub- 
ject to  execution  or  attachment  in  an 
action  at  Ihw.  Whether  this  rule  is 
changed  by  the  provisions  of  the 
present  Code,  qxicere:  Rausch  v, 
Moore,  48-611. 

The  nature  of  the  dower  right  dis- 
cussed generally,  and  it  is  said  to  be 
such  interest  as  that  it  may  be  re- 
covered in  a  real  action:  Rice  r.  Nel- 
son, 27-148;  Huston  v.  Stringham, 
27-183,  197;  and  see  notes  to  § 
2444. 

Although  during  the  life- time  of  the 
husband  the  dower  light  is  inchoate 
and  contingent,  yet  it  possesses  the 
elements  of  properly,  and  may  be 
protected  from  fraudulent  alienation 
through  th-^  connivance  of  the  hus- 
band:   Buzick  V,  Btizick,  44-269. 

The  widow  has  no  interest  in  a  pre- 
emption right:  Bowers  v.  Keeskkcr, 
14-301 ;  Longworihy  v.  Heeb,  46-64. 

A  contingent  right  of  dower  cannot, 
during  coverture  (aside  from  any 
question  as  to  an  agreement  to  sepa- 
rate), become  the  subject  of  valid 
grant  or  conveyance  between  husband 
and  wife:  McKee  v.  Reynolds,  26- 
678;  but  a  relinquishment  of  dower 
in  an  agreement  to  separate  will  be 
binding:  Robertson  v.  Robertson,  25- 
360. 

Where,  previously  to  their  marri- 
age, a  husband  and  wife  had  executed 
a  written  contract,  by  which  they 
waived  all  right  in  each  other's  real 
estate,  held,  that  on  the  death  of  the 
husband  the  wife  could  not  claim 
dower:    Jacobs  r.  Jacobs,  42-600. 

Ajointdeedof  husband  and  wife 
will  operate  as  a  releiuso  of  the  wife's 
dower  interest,  although  it  contain  no 
express  relinquishment  thereof:  Ed- 
wards  v.  Sullivan,  20-502;  Jones  v. 
City  of  Des  Moines,  4:3-209. 

An  instrument  relinquishing  dower 
may  be  valid  without  being  acknowl- 
edged or  recorded:  Lake  v.  Gray, 
30-415. 

The  widow's  dower  right  is  subject 
to  a  mortgage  for  purchase  money, 
although  she  did  not  join  therein  to 
release  her  dower:  Thomas  v.  Han- 
son, 44-651. 

An  inchoate  right  of  dower  does 
not  pass  by  an  assignment  in  bank- 
ruptcy:   Lucas  r.  Bennett,  42-70J 

Held,  that  a  foreclosure  by  notice 
and  sale  under  the  provisions  of  the 
Code  of  '51  was  a  "judicial  sale,''  such 
as  to  bar  widow's  dower:    Sturde- 


vant  V,  Norris,  80-65. 

In  an  action  by  a  widow  against  a 
grantee  of  her  husband  under  a  con- 
veyance in  which  she  did  not  join  to 
release  her  dower,  to  recover  her 
dower  interest  in  the  property  so 
conveyed,  she  can  only  recover  her 
interest  in  the  property  without  the 
improvements  put  thereon  by  tho 
grantee  ;  and  where  the  grantee  had 
increased  the  value  of  the  property  by 
securing  the  location  ot  a  railway 
depot  thereon  at  considerable  ex- 
pense, held,  that  such  expense  was 
m  the  nature  of  improvements  and 
should  be  taken  into  the  estimate  in 
favor  of  the  grantee  to  the  extent  to 
which  it  increased  the  value  of  the 
property,  not  exceeding  the  amount 
actually  expended.  (Decided  under 
the  statutes  existing  prior  to  the 
Code):   Felchv.Finch,b2-^GS, 

The  wife's  one-third  interest  is  not, 
as  the  interest  of  heirs,  subject  to  the 
payment  ot  claims  against  the  es^tate: 
Afock  V.  Watson,  41-241  ;  Kendall  r. 
Kendall,  42-46i. 

Where  the  widow's  interest  exists 
in  several  tracts,  her  share  may  V»e 
assigned  in  a  body.  She  cannot  be 
compelled  to  take  one-third  of  each 
tract :  Montgomery  r.  Horn,  46-285  ; 
Jones  V.  Jones,  47-387. 

The  clause  declaring  that  provisions 
as  to  widow  of  deceased  husband  shall 
apply  to  surviving  husband  of  d^- 
ceased  wife,  held,  not  applicable  to 
the  provisions  of  §  2371 :  See  notes 
to  that  section. 

A  divorce  procured  for  the  fault  of 
the  wife  deprives  her  of  any  intercut 
in  the  property  of  her  husband: 
§  2230  and  note. 

Whore  the  widow's  interest  and 
the  provisions  of  a  will  are  inconsis- 
tent, the  widow  may  elect:  §  2452 
and  note. 

The  code  commissioners  say : 
*'  We  have  got  rid  of  the  word  dower, 
as  well  as  curtesy,  entirely,  because 
it  has  been  a  constant  source  of  trou- 
ble and  surprise  upon  those  who  are 
familiar  with  our  statutes  alone.  The 
peculiar  English  doctrines  of  dower 
have  been  invoked  again  and  again 
to  confuse  a  right  which  should  be  as 
clearly  defined  by  the  statu  e  as  any 
other  distributive  share.  The  Su- 
preme Court  of  I  ndiana  has  carried 
the  tendency  of  our  recent  legislation 
to  its  logical  result,  by  holding  tbat 
the  wife  takes  like  any  other  heir ;" 
quoting  from  Fletcher  v.  Holmee^  ^^2 
Ind.,  497,  and  Gaylord  v.  Dodge,  31 
Ind.,  41;  Code  Com' re*  Rep, 
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Sec.  2441.  The  distributive  share  of  the  widow  shall  be  so  set 
off  as  to  include  the  ordinary  dwelling  house  given  by  law  to  the 
homestead,  or  so  much  thereof  as  will  be  equal  to  the  shire  allotted 
to  her  by  the  last  section,  unless  she  prefers  a  different  arrange- 
ment. But  no  different  arrangement  shall  be  permitted  where  it 
would  have  the  effect  of  prejudicing  the  rights  of  creditors. 


Homefitead. 
R.2  5M26. 
C.  *51,  g  X395. 


Where  the  widow  takes  her  third 
in  fee  out  of  the  homestead,  her 
share  still  has  the  homestead  charac- 
ter, and  a  judgment  existing  against 
hir  will  not  become  a  lien  thereon: 
Bngfjs  V.  Brigga^  45-818 ;  Nye  v, 
Woliker,  46-ott);  Knox  r.  Hanlon, 
48-2-->2. 

When  a  widow  elects  to  take  her 
distributive  share  and  has  it  so  set 


off  as  to  include  the  homestead,  she 
has  the  right  to  have  the  portion  of 
the  property  not  included  in  the 
homestead  first  exhausted  in  the  pav- 
ment  of  a  mortptip:e  lien  upon  t  e 
whole  premii-es:  Wilson  v.  Havdesty, 
48-515. 

An  as  beai-ing  upon  this  section,  see 
notes  to  §  2008. 


Sec.  2442.     The  widow  of  a  non-resident  alien  shall  be  entitled  Jj|^,^^°' 
to  the  same  rights  in  the  property  of  her  husband  as  a  resident,  12  g.  "a.  ch.  66, 
except  as  against  a  purchaser  from  the  decedent.  ^^'  ^^'  ^*'^'  ^  ^ 

Sec.  2443.     The  share  thus  allotted  to  her  may  be  set  off  by  How  set  off. 
the  mutual  consent  of  all  parties  interested,  when   such  consent  c.'oi.i  1390. 
can  be  obtained,  or  it  may  be  set  off  by  referees  appointed  by  the 
court. 

The  finding  or  judgment,  of  one  |  Jones ^  47-337. 
referee  is  not  sufficient:    Jones   v.  \ 


Sec.  2444.  The  application  for  such  a  measurement  by  referees, 
may  be  made  at  any  time  after  twenty  days  and  within  ten  years 
after  the  death  of  the  husband,  and  must  specify  the  part  cular 
tracts  of  land  in  which  she  claims  her  share,  and  ask  the  appoint- 
ment of  referees. 


Application: 
wnon  made. 

C.  '51,  i  1X7. 


A  court  of  equity  will  exercise  a 
general  concurrent  jurisdiction  with 
a  court  of  law  in  the  asaigrnment  of 
dower,  and  the  widow  is  not  limited 
to  the  method  provided  in  this  sec- 
tion for  obtainin|<  her  share:  Stnrry 
V  S'arry,  21-254;  Pharesv  Walters^ 
6-106.  And  in  addition  to  the  special 
proceedings  here  provided,  or  a  peti- 
tion in  equity,  she  may  recover  her 
dowe  •  by  an  action  ior  the  recovery 
of  r'^.i:  property :  Nelson  v.  Rice, 
27-148. 


To  the  action  in  equity  or  for  the 
recjveiy  of  real  property,  the  general 
statute  of  limitations  (§2529,  %  \) 
applies,  but  it  does  not  commence  to 
run  until  the  heir  or  nis  assignee  de- 
nies her  right  to  dower:  Starry  v. 
Starry  and  Nelson  v.  Rice,  supra; 
Felch  f .  Finch.  52-563.  The  lim- 
itation here  pronded  applies  only 
to  proceedings  m  the  probate  court 
and  not  to  an  action  to  recover  dower: 
SuUey  V.  Nehergall,  yO-3:J9. 


Sec.  2445.     The  court  shall  fix  the  time  formakin<T  the  appoint-  ^^^ojv) 
ment,  and  direct  such  notice  thereof  to  be  given  to  all  parties  c. '51.  giaos. 
interested  therein  as  it  deems  proper. 


Where  it  appears  that  there  was  a 
notice,  though  it  be  defective  or  the 
service  thereof  imperfect,  if  tlie  court 
determine  in  favor  of  its  sufticiency, 
which  fact  is  shown  by  the  record, 


the  judgment  will  not  be  held  void  in 
a  co'lateral  proceeding  An  error  of 
the  court  as  to  the  sufficiency  of  no- 
tice can  only  be  attacked  on  appeal. 
Shaichan  v.  Loffer,  24-217. 


Sec.  2446.     The  referees  may  employ  a  surveyor,  if  necessary;  Dutyofrcf- 
and  they  must  cause  the  widow's  share  to  be  marked  off  by  metes  r.^^3o. 
and  bounds,  and  make  a  full  report  of  their  proceeding  to  the  c.  'i>i,  ?  iaro. 
court  as  early  as  practicable.  Report:  du- 

Sec.  2447.     The  court  may  require  a  report  by  such  a  time  as  Jj'^^liaf'^' 
it  deems  reasonable;  and,  if  the  referees  fail  to  ob^y  this  or  any  c*  ^51,  if  1400. 
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other  order  of  the  court,  it  may  discharge  them  and  appoint  others 
in  their  stead,  and  may  impose  on  them  the  payment  of  all  costs 
previously  made,  unless  they  show  good  cause  to  the  contrary. 

Sec.  2448.  The  court  may  confirm  the  report  of  the  referees, 
or  it  may  set  it  aside  and  refer  the  matter  to  the  same  or  other 
referees,  at  its  discretion. 

of  the  dower  interest  with  a  view  to  its 
be-ng"  paid  out  of  the  assets  of  the 
estate:  Cot'riel  r.  Bronson,  6-471. 


Confirmation : 
new  reference. 
K.  I  2432. 
C.  'ol,  2  140L 


Snmo. 
K.  iJ  2in3. 
C. '51.^1402. 


RiRhl  con- 
tested. 
R.  e>  lAU. 
C.  '51, 1 1403. 

Sale  ordered: 
division  of  pro- 
ceeds. 
R.  ji  2478. 
C. '51.2  §1404-6. 
0  G.  A.  ch.  151, 
82. 


Share  cannot 

Ik;  urtected  by 

>vill. 

K.  ^  2435. 

C.  '51,  i  1407. 


Dower  should  be  set  off  in  specific 
portions  ot  real  property.  It  is  not 
proper  to  determine  simply  the  value 

Sec.  2449.  Such  confirmation,  after  the  lapse  of  thirty  days, 
unless  appealed  from  according  to  law,  shall  be  binding  and  conclu- 
sive as  to  the  admeasurement,  and  the  widow  may  in  such  proceed- 
ing, have  a  writ  for  the  possession  of  the  land  thus  set  apart  for  her. 

[In  the  printed  code  the  words  following  **may''  in  the  third  line,  aro 
'*brin^  suit  to  obtain  possession  of  the  land  thus  set  apart  for  her."  So  the 
section  read  in  the  Revision  and  in  the  bill  reported  by  the  Code  Com- 
missioners, but  it  was  amended  and  adopted  by  the  legislature  as  here  print- 
ed, and  80  reads  in  the  original  rolls  in  the  office  of  the  Secretly  of  State.  1 

Sec.  2450.  Nothing  in  the  last  section  shall  prevent  any  per- 
son interested  from  controverting  the  right  of  the  widow  to  the 
share  thus  admeasured. 

Sec.  2451.  If  the  referees  report  that  the  property,  or  any 
part  thereof,  cannot  be  readily  divided  as  above  directed,  the  court 
may  order  the  whole  to  be  sold  and  o:»e-third  of  the  proceeds  to 
be  p-^id  over  to  the  widow ;  but  such  sale  shall  not  take  place,  if 
any  one  interested  to  prevent  it  will  give  security  to  the  satisfac- 
tion of  the  court,  con«litioned  to  pay  tlie  widow  the  appraise«l 
value  of  her  share  with  ten  per  cent,  interest  on  the  same,  within 
such  reasonable  time  as  the  court  may  fix,  not  exceeding  one  year 
from  the  date  of  such  security.  If  no  such  arrangement  is  made, 
the  widow  may  keep  the  property  by  giving  like  security  to  pay 
off  the  claims  of  all  others  interested  upon  the  like  terms.  With 
any  money  thus  paid  to  her  the  widow  may  procure  a  homestead, 
which  shall  be  exempt  from  liability  for  all  debts  from  which  the 
former  homestead  would  have  been  exempt  in  her  hands.  And 
such  sale  shall  not  be  ordered  so  long  as  those  in  interest  shall  ex- 
press a  contrary  desire,  and  shall  a;free  upon  some  mode  of 
sharing  and  dividing  the  rents,  profits,  or  use  of  such  property,  or 
shall  consont  that  the  court  divide  it  by  rents,  profits,  or  use. 

Sec.  2452.  The  widow's  share  can  not  be  affected  by  any  will 
of  her  husband,  unless  she  consents  thereto  within  six  months  af- 
ter notice  to  her  of  the  provisions  of  the  will  by  the  other  parties 
interested  in  the  estate,  which  consent  shall  be  entered  on  the 
proper  records  of  the  circuit  court. 


The  election,  when  once  made,  fixes 
the  widow's  relation  to  the  estate,  and 
such  relation  cannot  be  afterwards 
changed:  Ashinck  v,  Ashlock,  52- 
319.  But  where  the  consent  to  the 
will  was  given  in  pursuance  of  an 
agreement  whereby  the  heirs  were  to 
give  her  in  addition  certain  other 
property,  which  agrreement  was  not 
concurred  in  by  all  the  heirs  as  con- 
templated, held,  tlmt  she  might  with- 
draw her  consent:  liichart  r.  liichati, 


3(M6o. 

Unless  a  claim  of  dower  is  incom- 
patible with  the  will,  it  will  not  be 
affected  thereby:  Corriel  v.  Ham, 
2-^52. 

A  devise  to  the  wife  will  not  be 
considered  as  in  lieu  of  her  dower  un- 
less made  so  by  express  words  or 
necessary  implication.  If  there  is 
any  doubt  she  will  not  be  put  to  an 
election:  Clark  v,  Griffith,  4-40o; 
and  a  devise  to  the  wife  of  one-th!rJ 
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of  testator^s  real  estate,  heldy  not  to 
bar  her  right  to  dower:  Watrous  v. 
Winn,  87-72. 

Under  certain  facts,  the  provisions 
of  a  will,  held,  to  be  inconsistent  with 
widow's  dower  right:  Cain  r.  Cain, 
23-31. 

This  provision  refers  to  the  widow's 
share  or  the  real  estate.  She  has  no 
right  to  any  share  of  the  x>6r80nal 
property  which  she  can  assert  contra- 
ry to  the  providous  of  the  will:  In 
the  matter  of  the  estate  of  Jacob  Da- 
vis, 36-24. 

Under  Rev.  §  2435,  which  provided 
that  the  widow's  share  should  not  be 
affected  if  she  objected  to  the  will, 
held,  that  silence  and  a  failure  to  per- 
form an  act  of  relinquishment  autnor- 
ized  the  conclusion  that  she  accepted 


under  the  will,  and  that  a  subsequent 
will  made  by  her  could  not  act  as 
such  relinquishment:  Kyne  v.  Kyne. 
48-21. 

By  virtue  of  §  2440  this  section  ap- 
plies equally  to  a  husband's  rights 
under  the  wiU  of  his  wife;  and  held, 
that  as  the  will  passes  the  title  of 
property  therein  devised  at  once  to 
the  devisee,  subject  to  be  divested  or 
defeated  by  the  objection  of  the  hus- 
band or  wife,  if  such  party  does  not 
object  he  acquires  no  interest  to 
which  the  hen  of  a  judgment  creditor 
can  attach,  and  such  creditor  cannot 
in  equity  control  the  election  of  the 
surviving  husband  or  wife  as  to  abid- 
ing by  or  objecting  to  the  will: 
Shields  v.  Keys,  24-298. 


DESCENT. 

Sec.  2453..    Subject  to  the  rights  and  charges  liereinbefore  Todecodeuia 
contemplated,  the  remaining  estate  of  which  the  decedent  died  ^^^2436* 
seized,  shall,  in  the  absence  of  other  arrangements  by  will,  descend  c.  hi,  i  \4S%. 
in  equal  shares  to  his  children. 

property  is  to  be  distributed  to  the 
same  persons  as  though  it  were  real 
estate:  Greenheld  v.  Morrison,  21- 
538. 

An  adopted  child  inherits  from  its 
natural  parents  as  well  as  from  its 
parents  by  adoption:  Wagner  v.  Var» 
ner,  60-532. 


Prior  to  the  passage  of  the  act 
embodied  in  §  §  1908,  1909,  an  alien 
could  not  take  any  share  of  real 
property,  he  not  having  inheritable 
blood,  etie  notes  to  §  1908.  But 
held  that  under  Rev.  §  2422  fsee  § 
2436)  he  mit^ht  take  a  distributive 
share  in  personal  {property,  notwith- 
standing  the   provision    that    such 

Sec.  2454.     If  any  one  of  his  children  be  dead,  the  heirs  of  Gmndchii- 
such  child  shall  inherit  his  share  in  accordance  with  the   rules  ^Iqa^ 
herein  prescribed  in  the  same  manner  as  though  such  child  had  c,"'6i,  g  1409. 
outlived  his  parents. 

The  mother  of  a  child  which  dies  omt/,  22-148;  Joumell  v,  Leightort, 

while    both  its  parents  are  living,  49-->501;  and  see   WiU  of  Orerdieck, 

cannot,  upon  th^  death  of  its  father.  50-244  (construing  §  -2837). 

claim  any  phaiv  in  his  estate  as  heir  Section  applied:  McOuire  v.  Brown, 

of  such  child:  McMenomy  v,  McMen^  41-050. 

Sec.  2455.     If  the  intestate  leave  no  issue,  the  one-half  of  his  wife  \nA 
estate  shall  go  to  his  parents  and  the  other  half  to  his  wife;  if  he  5*?iiiS 
leaves  no  wife,  the  portion  which  would  have  gone  to  her  shall  go  c* ?>i,  ji iiio. 
to  his  parents. 


This  provision  applies  only  in  the 
distribution  of  the  estate  of  an  intes- 
tate, and  not  where  the  property  is 
otherwise  disposed  of  by  will:  Clark 
F.  Griffith,  4-405;  Dohson  r.  Dobson, 
30-410. 


The  one-half  given  to  the  wife  in 
cases  hei*e  contemplated,  is  inclusive 
ot*  her  one- third,  or  dowpr  interest: 
Burns  v.  Kens,  21-257;  McGuire  v. 
Brown,  41-650. 


Sec.  2460 .     If  one  of  his  parents  be  dead,  the  portion  which  surviving 
would  have  gone  to  siich  deceased  parent  shall  go  to  the  surviv-  ^^®P/^ 
ing   parent,  including  the  portion  which  would  have  belonged  to  c. '61,  {i 
the  intestate's  wife,  had  she  been  living. 

42 


1411. 
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DISTRIBUTION   OF   INTESTATE   PROrERTY.     [TiTLE  XVI. 


Heirs  of 

uirents. 
K.S2497. 


Sec.  2457.  If  both  parents  be  dead,  the  pbrtioi>' which  would 
have  fallen  to  their  share  by  the  above  rules,  shall  be  disposed  of 
in  the  same  manner  as  if  they  had  outlived  the  intestate  and  died 
in  the  possession  and  ownership  of  the  portion  thus  falling  to  their 
share,  and  so  on  through  ascending  ancestors  and  their  issue. 


Where  an  owner  of  property  died, 
leaving  neither  issue,  wife,  nor  parents 
living,  held  that  his  stepmother,  sur- 
viving him,  was  entitled  to  one-sixth 
of  his  property:  Moore  v.  Weaver^ 
53-11. 

Under  Rev.  §  2497,  children  of  the 
half  blood  inherited  equally  with 
children  of  the  whole  blood,  when  the 
inheritance  was  deiived  through  the 
common  parent.  Whether  the  omis- 
sion from  this  section  of  the  Code  of 
the  words,  **  or  either  of  them/'  which 
stood   in  that  section  of  the   Rev. 


change?  this  rule,  qucere:  Neely  r. 
WisBy  44-544.  That  section  con- 
strued, holding  that  the  words  "or 
either  of  them''  had  no  meaning 
when  both  parents  died  before  the  de- 
cease of  the  intestate,  and  that  in 
such  case  the  property  was  to  descend 
as  though  both  had  outlived  him  and 
died  in  the  possession  and  ownership 
of  the  portion  falling  to  their  respec- 
tive shares:  Bassil  v,  Loffer,  '-'S-Abl. 
The  same  section  applied:  McGuire 
V,  Brown,  41-650. 


Wife  and  hor 
heirs. 
R  ^2439. 
O.  'ol,  1 1418. 


Sec.  2458.  If  heirs  are  not  thus  found,  the  portion  uninher- 
ited  shall  go  to  the  wife  of  the  intestate,  or  to  her  heirs  if  dead, 
according  to  like  rules;  and  if  he  has  had  more  than  one  wife 
who  either  died  or  survived  in  lawful  wedlock,  it  shall  be  equally 
divided  between  the  one  who  is  living  and  the  heirs  of  those  who 
are  dead,  or  between  the  heirs  of  all,  if  all  are  dead,  such  heirs 
taking  by  right  of  representation. 

Sec.  2459.  Property  given  by  an  intestate  by  way  of  ad- 
Advancement,  van  cement  to  an  heir,  shall  be  considered  part  of  the  estate  so 
c'di'gg^uQ-  ^^^  ^  regards  the  division  and  distribution  thereof,  and  shall 
20.    '  be  taken  by  such  heir  towards  his  share  of  the  estate  at  what 

it  would  now  be  worth  if  in  the  condition  in  which  it  was  so 
given  to  him.  But,  if  such  advancement  exceeds  the  amount  to 
which  he  would  be  entitled,  he  cannot  be  required  to  refund  any 
portion  thereof. 


ESTATES   OP  DECEASED   PATENTEES. 

[Seventeenth  General  Assembly*  Chapter  33.] 
Sec.  1.  Where  patents  have  been,  or  may  be  issued  in  pursu- 
Patent  Issuing  ance  of  any  law  of  the  state  of  Iowa,  to  a  person  who  had  died, 
patente^vests  ^^  ^^^  hereafter  dies  before  the  date  of  such  patent,  the  title  to 
title  in  heirs,  the  land  designated  therein  shall  inure  to,  and  become  vested  in 
"^^  the  heirs,  devisees  or  assignees  of  such  deceased  patentee,  as  if  the 

patent  had  issued  to  the  deceased  person  during  life. 

ESCHEAT. 


Sec.  2460.     If  there  be  property  remaining  uninherlted,  it  shall 
When  no  heirs,  escheat  to  the  state. 

Where  proceedings  were  brought 
by  the  attorney- general  to  recover  for 
the  state  land  claimed  as  an  escheat, 
held  that  the  legislature  had  power 
to  order  the  proceedings  abated  and 


R.  i  244G. 
T>1,  g  1414. 


to  release  the  interest  of  the  state  in 
the  property  to  the  parties  claiming 
adversely:  The  State  9.  Tilghman, 
14r474.     • 
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Sec.  2461.     When  the  judge  or  clerk  has  reason  to  believe  that 
any  property  within  the  county  should,  by  law,  escheat  to  the  Duty  of  clerk 
state,  he  must  forthwith  inform  the  auditor  of  state  thereof,  and  r.Ss.^' 
must   also   appoint  some  suitable  person  administrator  to  takeC-^i.H^ 
charcre  of  the  property,  unless  an  executor  or  administrator  has 
already  been  appointed  for  that  purpose  in  some  county  in  the 
brato. 

Sec   2462.     The   administrator  must  give  such  notice  of  the  Notice, 
death  of  the  deceased,  and  the  amount  and  kind  of  property  left  c*^6i/ri44*- 
hy  bim  within  this  state,  as,  in  the  opinion  of  the  clerk  or  judge 
appointing  him,  will  be  best  calculated  to  notify  those  interested 
or  supposed  to  be  interested  in  the  property. 

Sec.  2463.     If,  within  six  months  from  the  giving  of  such  no-  Sale:  proceei.'- 
tice  no  claimant  thereof  appears,  such  property  may  be  sold  and  ^d.    ^  ^ 
the  money  appropriated  by  the  administrator  for  the  benefit  of  the  5*^i'*I^iA43 
school  fund,  under  the  direction  of  the  auditor  of  state  ;  and  such    "  ** ' 
sale  shall  be  conducted  and  the  proceeds  thereof  treated  like  those 
of  other  school  lands. 

Sec.  2464.  The  money,  or  any  portion  thereof,  shall  be  paid  Payment  to 
over  to  any  one  who  shows  himself  entitled  thereto  within  ten  §|d^"  ^^^' 
years  after  the  sale  of  the  property,  or  the  appropriation  of  the  ^  .|i^I\44o 
money  as  an  escheat,  but  not  afterwards.  .     *     ' 

ILLEGITIMATE   CHILDREN. 


Sec.  2465.     Illegitimate  children  inherit  from  the  mother,  and  inhcm  from 
the  mother  from  the  children.  rj  2441. 

dead  before  the  descent  is  cast :  Mc-  ^-  ^^^-^^"^^^ 
Guire  v.  Broicn^  41-660. 


An  iHegitimatQ  child  will  inherit 
anything  coming  to  the  mother  by 
descent,  even  though  the  mother  bi 


fact,  bat  any  recognition  in  writing, 
as  by  letter  or  otherwise,  is  sufficient: 
Crane  v.  Crane,  31-296. 


Sec.  2466.     They  shall  inherit  from  the  father  whenever  the  r'^^*''^^ 
paternity  is  proven  during  the  life  of  the  father,  or  they  have  been  c.'Si.g  1*4:6. 
recognized  by  him  as  his  children,  but  such  recognition  must  have 
been  general  and  notorious  or  else  in  writing. 

The  recognition  in  writing  here  con- 
templated need  not  be  a  Ibrmal 
avowal  executed  for  the  purpoae  of 
making  known  and  perpetuating  the 

Sec.  2467.     Under  such  circumstances,  if   the  recognition  of  |®?.^^3 
relationship  has  been  mutual,  the  father  may  inh'erit  from  his  ille-  c.'4i,i}'i4]7, 
gitimate  children. 

Sec  2468.     But  in  thus  inheriting  from  an  illegitimate  child.  Rule  in  such 
the  rule  above  established  must  be  inverted  so  that  the  mother  K^'444. 
and  her  heirs  take  preference  of  the  father   and  his  heirs,  the  ^'•'^'•^ms- 
father  having  the  same  right  of  inheritance  m  regard  to  an  ille- 
gitimate child  thai  the  mother  has  in  regard  to  one  that  is  legiti- 
mate. 


Tliia  section  is  probably  retained  by 
mistake,  as  it  has  no  meaning  where 
it  stands.  It  is  identical  with  § 
1418  of  the  Code  of  1851,  where  the 
words  •'  the  rule  above  established  '* 
refer  to  the  rule  provided  by  §  § 
1410,  1411,  of  that  Code,  as  to  inher- 
itance hy  parents  of  a  decedent  leav- 
ing no  issue.     These   two   oections 


were  repealed  by  7th  G.  A.,  ch.  63, 
and  other  sections  adopted  which 
rendered  this  s  action  meaningless 
even  in  its  original  place,  much  more 
so  here.  For  the  provisions  now 
standing  in  place  of  §  §  1410,  1411 
of  Code  of  1861,  see  present  Code, 
§  §  2455-7. 
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MISCELLANEOUS  FBOVISIONS.  [TiTLE  XVL 


CHAPTER    5. 


OF  ACCOUNTINO  AND  MISCELLANEOUS  PfiOVISIONS. 


rime  of. 
R.3    2447-8. 
C.  ^51, 


211422-3. 


Examination 
of  executor. 
R.«2449. 
C.  '61,  g  1424. 

Appraised 
price. 
R.g2450. 
^.  '51.  g  1425. 

^resi^nptlon. 
R.  12451. 
C.  ^1, 1 1426. 

Profit  Biv.t  loss. 
R.  ^  2KV^ 
C. '51,^1427. 


Mistakes  cc 
rected. 
R.  e  ^457. 
C.  ^51.  i  14&; . 


Settlement 
contested. 
R.g2466. 
C.  '61,  g  1431. 


Discharxo. 
R.  I  245r. 
C.  ^51, 1 1434. 


Judgment : 
execution 
against  execu- 

a  J2158. 
C.  01. 1 1433. 


Section  2469.  On  the  expiration  of  six  and  within  seven 
months  from  the  first  publication  of  notice  of  his  appointment, 
and  sooner  if  required  by  the  court,  the  executor  shall  render  his 
account  to  the  court,  showing  the  then  condition  of  the  estate,  its 
debts  and  efiPects,  and  the  amount  of  money  received,  and,  if  an> 
received,  what  disposition  has  been  made  of  it  by  him.  Au'\ 
from  time  to  time  as  may  be  convenient,  and  as  may  be  required 
by  the  court,  he  shall  render  further  accounts  until  the  estate  is 
finally  settled.  And  such  final  settlement  shall  be  made  within 
three  years,  unless  otherwise  ordered  by  the  court.  Such  accounts 
shall  embrace  all  matters  directed  by  the  court  and  pertinent  to 
the  subject. 

Sec.  2470.  The  executor  may  be  examined  under  oath  by  the 
court,  upon  any  matters  relating  to  his  accounts  when  the  vouch- 
ers and  proofs  in  relation  thereto  are  not  sufficiently  full  and  sat- 
isfactory. 

Sec  2471.  He  must  account  for  all  the  properly  inventoried 
at  the  price  at  which  it  was  appraised,  as  well  as  for  all  other 
property  which  has  come  into  his  hands  belonging  to  the  estate. 

Sec  2472.  The  appraisement  is  only  presumptive  evidence  of 
the  value  of  an  article,  and  shall  be  so  regarded,  either  for  or 
against  the  executor. 

Sec.  2473.  He  shall  derive  no  profit  from  the  sale  of  property 
for  a  higher  price  than  the  appraisement,  nor  is  he  chargeable 
with  any  loss  occurring  without  any  fault  of  his  own. 

Sec.  2474.  Mistakes  in  settlement  may  be  corrected  at  any 
time  before  final  settlement  and  discharge  of  the  executor,  and 
even  after  that  time  on  showing  such  grounds  for  relief  in  equity 
as  will  justify  the  interference  of  the  court. 

Sec  2475.  Any  person  interested  in  the  estate  may  attend 
upon  the  settlement  of  accounts  by  the  executor  and  contest  the 
same.  Accounts  settled  in  the  absence  of  any  person  adversely 
interested  and  without  notice  to  him,  may  be  opened  within  three 
months  on  his  application. 

[Some,  bat  not  all  copies  of  the  piinted  code,  have  "of*  instead  of  *'  by/* 
as  m  the  original,  after  **  recounts'*  in  the  second  line.J 

In  the  absence  of  fraud,  mistake, 
or  other  grounds  of  equitable  relief, 
a    settlement    made,    even    in    the 


ested,  cannot  be  set  aside  after  the 
three  months  have  expired:  Patterson 
V.  Bell,  25-149. 


absence  of  persons   adversely  inter- 

Sec.  2476.  Upon  final  settlement  by  the  executor,  an  order 
shall  be  entered  discharging  him  from  farther  duties  and  responsi- 
bilities. 

Sec  2477.  If  judgment  be  rendered  against  an  executor  for 
costs  in  any  suit  prosecuted  or  defended  by  him  in  that  capacity, 
execution  shall  be  avearded  against  him  as  for  his  own  debt,  if  it 
appear  to  the  court  that  such  suit  was  prosecuted  or  defended 
without  reasonable  cause.  In  other  cases  the  execution  shall  be 
awarded  against  him  in  his  representative  capacity  only. 
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SBa  2478.    One  of  seyerai  executors  may  receive  and  receipt  Receipta  hv 
for  money.     Such  receipt  shall  be  given  by  him  in  his  own  name  jlIS^ 
only,  and  he  must  individually  account  for  all  the  money  thus  c.  '51, 1 1442. 
received  and  receipted  for  by  himself;  and  this  shall  not  charge 
his  co-executcr,  except  so  far  as  it  can  be  shown  to  have  come  into 
his  hands. 

Sko.  2479.     Whenever  the  court  shall  make  an  order  aflfecting  Notice  affeci- 
an  executor,  and  such  order  cannot  be  personally  served  upon  Jng executor: 
him,  service  of  such  order  may  be  made  by  publication  of  a  notice,  r.  }  2174. 
stating  the  substance  thereof,  in  some  weekly  newspaper  pub- 
lished in  the  county  where  such  order  was  made,  for  four  weeks  in 
succession. 

Sec.  2480     When  there  is  no  newspaper  published  in  such  Publication  of. 
county,  then  said  notice  may  be  published  m  the  newspaper  pub-  ^J^'^- 
lished  nearest  to  the  county  scat  of  the  county  in  which  said  order 
is  made,  which  publication  may  be  proved  as  required  in  like 
cases  in  the  court. 

Sec.  2481.     Service  made  as  above  shall  be  as  effectual  as  if  Efftetot 
personally  served,  and  suits  and  proceedings  maybe  prosecuted     *^ 
or  commenced,  had  and  maintained,  in  all  respects  as  if  such 
notice  or  notices,  order  or  orders,  had  been  personally  served. 

Sec.  2482.     Any  executor  failing  to  account,  upon  being  re- ''^i*»«t<f 
quired  to  dp  so  by  the  court,  or  as  he  is  required  to  do  by  law,  {SS!*"*  *  ^" 
shall,  for  every  such  failure,  forfeit  one  hundred  dollars,  to  be  re-  c'iLn428. 
covered  in  a  civil  action  on  his  bond  for  the  benefit  of  the  estate, 
by  any  one  interested  therein. 

Sec.  2483.    An  executor  has  no  authority  to  act  in  a  matter  Execiitor  of 
wherein  his  principal  was  merely  executor  or  trustee.  1*1^24^'* 

Sec  2484.     Any  person  who,  without  being  regularly  appointed  c*  ^1, 1 1438. 
an  executor,  intermeddles  with  the  property  of  a  deceased  person,  ^^J"^™*" 
is  responsible  to  the  rogular  executor  when  appointed,  for  the  value  wrong, 
of  all  property  taken  or  received  by  him,  and  for  all  damages  a  4^1433. 
caused  by  his  acts  to  the  estate  of  the  deceased,  but  his  liability 
extends  no  farther. 


The  intermeddler  is  liahle  to  an 
action  by  a  creditor  of  the  estate,  as 
well  as  by  the  regrularly  appointed  ex- 
ecutor. The  last  clause  of  the  section 
is  only  intended  as  limiting  the 
amount  of  liability   in   such  case  : 


Elder  p.  Littler,  15-65.  And  where 
the  widow  and  heirs  appropriate  the 
assets  of  the  estate  prior  to  the  ap* 
point  men  t  of  an  administrator,  they 
are  also  liable  in  an  action  by  a  cred- 
itor :    Madison  r.  Shockley,  41-451. 


Sec.  2485.     In  an  action  against  the  heirs  and  devisees,  where  Action  ifminat. 
the  judgnoent  is  to  be  against  them  in  proportion  to  the  respec-  ^'**'^      *' 
tive  amounts  received  by  them   from   the   estate,  costs  awarded  R.  ^  24G5. 
against  them  shall  be  in  like  proportion.  ^'  ^^'^^^^ 

Sec.  2486.     In  such  cases,  any  one  may  tender  the  amount  due  Tender, 
from  him  to  the  plaintiff,  which  shall  have  the  same  effect,  as  far  c.*4i!*g^i4^ii. 
as  he  is  concerned,  as  thou<rh  he  was  the  sole  defendant. 

Sec.  2487.     When  a  person  under  such  obligation  to  convey  specific  per- 
real  estate  as  might  have  been  enforced   against  him  if  living,  ^?246o*^ 
dies  before  making  such  conveyance,  the  court  may  enforce  a  c. '5i.  ^  1435. 
specific  performance  of  such  contract  by  the  executor,  and  require 
him  to  execute  the  conveyance  accordingly. 

the  action  may  still  be  bronght,  aa 


This  provision  is  simply  permissive. 
Without  it,  an  action  agamst  the  exec- 
utor would  have  been  improper ;  but 


formeriy,    against    the  heirs  alone: 
Judd  V.  Mosely,  30-423. 
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Who  made 
parties. 
K.  3 246L 
C.  '51.  i  148S. 


Considered  at 
ouepeiBon. 

2462. 

•1.  { 1487. 


f:^ 


Ssc.  2488.  It  is  not  necessary  to  make  any  other  than  the 
executor  party  defendant  to  such  proceedings  in  the  first  instance; 
but  the  court,  in  its  discretion,  may  direct  other  persons  intereste<^ 
to  be  made  parties,  and  may  cause  them  to  be  notified  thereof  in 
such  manner  as  the  court  may  deem  expedient.  Heirs  and  devi- 
sees may,  on  their  own  motion,  at  any  time  be  made  defendants 

Sec.  2489.  In  an  action  against  several  executors  they  art 
considered  one  person,  and  judgment  may  be  taken  and  execution 
issued  against  all  as  such,  although  only  part  were  duly  served 
with  notice. 


RECOBDS   OP  CLKRK. 


In  probate  mat- 
ters. 
UG.A.cli.71, 


Executor  to 
lurnisli  list  of 
heirs. 
Same,  {  & 


ComfiAtii  reo- 
o  a 


Bond  record. 
11  G.  A.  ch.  120. 


Sec.  2490.  The  clerk  shall  keep  a  record,  additional  to  the 
other  records  required  by  law,  showing  as  follows  : 

1.  The  name  of  every  deceased  person  whose  estate  is  adaiin- 
istered,  and  who  dies  seizod  of  any  real  estate  situate  within  the 
county,  and  the  date  of  his  death ; 

2.  The  names  of  all  the  heirs  at  law,  and  widow  of  such 
deceased  person,  and  the  ages  and  places  of  residence  of  such  heirs 
so  far  as  the  same  can  be  ascertained  ; 

3.  A  note  of  every  sale  of  real  estate  made  under  the  order 
of  the  court,  with  a  reference  to  the  volume  and  page  x)f  the  court 
record,  where  a  complete  record  thereof  may  be  found. 

'  Sec.  2491.  In  order  to  ascertain  the  facts  required  to  be  stated 
in  such  record,  the  clerk  may  require  each  executor  or  admtiHstnt- 
tor  to  furnish  him  with  a  h'st  of  the  names,  ages,  and  place  of  resi- 
dence of  the  heirs,  which  list  shall  be  sworn  to  by  the  executor; 
but  if  such  executor  shall  certify  under  oath  that  there  are  no 
heirs,  or  that,  alter  using  due  diligence,  he  has  been  unable  to 
ascertain  their  names,  ages,  or  residence,  the  clerk  shall  make  an 
entry  in  the  record  accordingly.  If  deemed  necessary,  the  clerk 
may  examine  the  county  reconls  to  ascertain  whether  any  deceased 
person  died  seized  of  real  estate,  and  he  shall  be  allowed  such 
fee  therefor  as  may  be  fixed  by  the  court. 

[The  word  *'any"  occurring:  in  the  printed  code  before  **  real  estate"  in 
next  to  the  last  line  of  the  section  is  not  in  the  original,  and  is  therofcre 
omitted  here.] 

Sec.  2492.  In  every  case  where  a  sale  of  real  estate  is  made 
under  the  order  of  the  court,  either  by  an  executor,  administrator, 
or  guardian,  the  clerk  shall  enter  a  complete  record  thereof  in  the 
court  record,  including  complete  records  of  all  papers  filed  and 
all  orders  made,  and  of  the  deed  and  the  approval  thereof. 

Sec.  2493.  He  shall  also  keep  a  book  known  as  "records  of 
bonds,"  in  which  he  shall  record  all  bonds  given  by  executors, 
administrators,  and  guardians. 


COMPENSATION  OF  EXECUTORS. 


Amount  ot 
K.  1 2454. 
C.  'll,  2  1429. 


Sec  2494.  Executors  shall  be  allowed  the  following  commis- 
sion upon  the  person il  estate  sold  or  distributed  by  them,  and  for 
the  proceeds  of  real  estate  sold  for  the  payment  of  debts,  which 
shall  be  received  in  full  compensation  for  all  their  ordinary 
services  : 
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For  the  first  one  thousand  dollars,  the  rate  of  five  per  cent ; 

For  the  overplus  between  one  and  five  thousand  dollars,  at  the 
rate  of  two  ana  a  half  per  cent.  ; 

For  the  amount  over  five  thousand  dollars,  at  the  rate  of  one 
per  cent. 

Sec.  2495.     Such  farther  allowances  as  are  just  and  reasonable  same, 
may  be  made  by  the  court  for  actual,  necessary,  and  extraordinary  ^  ^i^n'ioo 
expenses  or  services. 

REMOVAL  OP  EXECUTOR. 

Sec.  2496.     After    letters  testamentary,  or  of   administratior  fo*-  wnat 
with    the   will   annexed,  or   of    administration,  shall  hare   been  ^^^ 
granted  to  any  person,  he  may  be  removed  whenever  the  interests  c.'si. gi^^- 
of  the  estate  require  it,  for  any  of  the  following  causes  :  1 7^*  ^  "^*  *^- 

1.  When  by  reason  of  age,  continued  sickness,  imbecility  of 
mind,  change  of  residence,  or  any  other  cause,  he  becomes  inca 
pable  of  discharging  his  trust  in  such  manner  as  the  interest  and 
proper  management  of  the  estate  may  require. 

2.  When  any  such  executor  or  administrator  shall  fail  or  refuse 
to  return  inventories  or  accounts  of  sales  of  the  estate,  or  to  make 
reports  of  the  condition  of  the  estate,  or  fail  or  refuse  to  comply 
with  any  order  of  the  court;  or  fail  to  seasonably  apply  to  the 
court  for  authority  to  sell  personal  or  real  estate  for  tne  payment 
of  debts  or  claims  against  the  estate,  when  it  shall  be  necessary 
for  him  so  to  do;  or  fail  or  refuse  to  discharge  any  of  the  duties 
prescribed  for  him  by  law,  or  shall  be  guilty  of  any  waste  or  mal- 
administration of  the  estate; 

3.  Where  it  shall  be  shown  to  the  court  by  his  sureties  that 
such  executor  or  administrator  has  become,  or  is  likely  to  become, 
insolvent,  in  consequence  of  which  such  sureties  have  or  will 
suifei  loss. 

Sec.  2497.     Petition   for  the  removal  of  executors  or  adminis-  Petition  for. 
trators,  or  for  the  purpose  of  requiring  additional  sureties,  shall  |y** -^  c**- 1^« 
be  filed  in  the  court  from  which  letters  were  issued  by  any  person 
interested  in  the  estate. 

Sec.  2498.     Such  petition  must  be  verified  by  oath,  and  shall  Verification. 
sj)ecify  the  grounds  of  complaint.  Ame,§  . 

Sec.  2499.     Upon  the  filing  of  such   petition,  a  citation   shall  citation, 
issue  to  the  person  complained  of,  requiring  him   to  appear  and  ^^^®'  ^  ^^' 
answer  the  complaint. 

Sec  2500.     If  the  executor  or  administrator  is  not  a  resident  Oi  hot'  nerved, 
the  county  where   such  complaint  is  made,  notice  thereot  shal*^^^*^^^ 
bo  served  upon  him  in  such  manner  as  the  court  or  clerk  maj 
direct. 

Sec  2501.     Upon  the  removal  of  any  executor  or  administra-  ^^^P^'  *'®^^^' 
tor,  he  shall  be  required  by  order  of  the  court  to  deliver  to  the  eiSiUed^!^" 
person  who  may  be  entitled  thereto,  all  the  property  in  his  hands  ^*™e'8i3. 
or  under  his  control  belonging  to  the  estate. 

Sec  2502.     If  any  executor  fail  or  refuse  to  comply  with  any  renaity  for 
proper  order  of  the  court,  he  may  be  committed  to  the  jail  of  the  s^^m^ai4. 
county  until  compliance  is  yielded. 

Sec  2503.     Whenever  the  letters  of  any  executor  or  adminis-  Removal  of: 
trator  are  revoked  or  superseded,  all  his  authority  shall  cease,  and  sam^^^fi 
all  his  acts  thereafter  as  such  shall  be  absolutely  void. 
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TO  VOL.  1. 

[The  numbers  down  the  middle  of  the  pa|?e  show  the  pagres  to  which  the 
matter  thereunder  -pertains.  An  index  will  bd  i'ound  at  the  end  of  the 
supplement  to  Vol.  II.] 

2. 

Sec.  12. 

[19  G.  A.,  ch.  52,  repeals  so  much  of  the  substitute  (18  G.  A.,  ch.  88)  as  re- 
lates to  compensation  of  officers  and  employes,  and  enacts  in  lieu  thereof  the 
following::  J 

ISec.  2.  The  compensation  of  the  oiBcers  and  employes  cf  the  Compcnsnthn 
general  assembly  shall  be:  To  the  secretary  of  the  senate  and^^^^^y®"  *^* 
chief  clerk  of  the  house,  seven  dollars  per  day  each;  to  the  assistant 
secretaries  of  the  senate  and  clerks  of  the  house,  six  dollars  per 
day  each;  to  the  enrolling  and  engrossing  clerks,  five  dollars  per 
day  each;  to  the  sergeant- at-arms,  door-keepers,  janitors  and 
postmasters,  four  dollars  per  day  each,  and  mail-carrier  five  dol- 
lars per  diem;  to  clerks  of  committees,  three  dollars  per  day  each, 
and  the  nece8sa?;y  stationery  for  each  of  the  clerks,  secretaries, 
and  their  assistants  aforesaid;  to  the  paper- folders  two  dollars  and 
fifty  cents  per  day  each;  to  the  messengers  two  dollars  per  day 
each.  And  no  other  or  greater  compensation  shall  be  allowed  such 
officers  and  employes,  nor  shall  there  be  any  allowance  of  or  for 
stationery  except  as  above  provided,  postage,  newspapers  or  other 
perquisites  in  any  form  or  manner  or  under  any  name  or  designa- 
tion. And  this  act  shall  apply  to  the  officers  and  employes  so 
named  of  the  nineteenth  general  assembly  for  their  full  term  oJ; 
office. 

6. 

Sbc.  31. 


As  the  constitution  requires  a  pro- 
posed amendment  to  be  entered  upon 
the  journals  of  the  respective  houses 
of  the  general  assembly  when  ajri^ed 
to,  such  journals  are  hiirher  evidence 
of  the  contents  of  such  amendment 


as  it  was  anrreed  to  than  the  enrolled 
copy  of  the  joint  resolution  proposing 
such  amendment,  signed  by  the  pre- 
siding ofticers  of  the  respective  houses 
and  by  the  governor:  KoehUr  t?.  ^ill^ 
60-543. 


10. 

Sec.  45,  %  11. 

Calendar  months  are  to  be  com- 1  where  there  la  one:  ParhhlU  p.  Tctcn 
puted  by  reckoning  from  a  given  day    of  Brighton^  61-103. 
to  the  day  of  a  corresponding  number  | 

20. 
Sec.  93. 

[19  G.  A.,  ch.  15:1,  amends  the  sulwtitate  enacted  by  18  G.  A.,  ch.  167,  by 
nnkin;;  odt  tlie  words  '*  the  grantee  '^  in  the  ninth  hn«  of  the  leation  of  it 

(1) 
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stands,  and  inserting  in  lieu  thereof  the  words,  **auch  person  or  company, 
or  on  the  application  of  a  party  claiming  title  to  any  land  through  such  per- 
son or  company'* i  and  further,  by  striking  out  the  word  **gTan tee,"  where  it 
occurs  in  the  tenth  aud  fifteenth  lines,  ana  inserting  in' lieu  thereof  the  word 
^*applicant,^''\ 


If  the  certificate'  provided  for  in 
this  section  is  introduced,  it  dispenses 
with  all  other  proof,  and  makes  at 
least  a  prima  facie  case.  In  the 
absence  of  such  certificate  the  party 
must  prove  the  selection  of  the  lands, 
that  they  are  within  the  giant,  and 


the  construction  of  the  road,  so  as  to 
entitle  the  ^rant^e  to  the  lands  under 
the  act.  But  whilst  the  certificate  es- 
tablishes the  title  of  the  grantee,  it  is 
not  essential  to  such  title:  C,  B.  d' 
Q,  It  Co.  tJ.  Lewis,  53-101. 


25. 

Sec.  120. 

[20  G.  A.,  cb.  119,  amends  this  section  by  inserting  after  the  word  "clerk" 
in  the  sixth  line  thereof,  the  words  **and  reporter, ^'^ 


Reports  of 
Miue  Board  of 
HcuUU. 


Repor(«  of  oflfl- 
cers,  commis- 
sioners and  Id* 
stitutions: 
when  to  be 
made 


Stfltcmrnt  of 
expenditures. 


Fiscal  term 
ends  wlicn. 


28. 

10  G.  A.,  Ch.  159. 

[19  G.  A.,  ch.  27,  amends  section  3  of  this  act  by  inserting  after  the  word 
"  copies,'*  in  the  seventh  line  thereof,  the  following  words:  **  Of  the  report 
of  the  state  hoard  of  health,  five  thousand  copies,  of  which  number  fire  hun- 
dred copies  bound  in  cloth^and  twenty-eight  hundred  copies  in  double-thick 
paper  covers,  shall  he  delivered  to  the  state  hoard  of  health,  and  the  state 
hoard  of  health  shall  send  one  copy  to  the  clerk  of  each  local  hoard  of  health, 
and  such  clerk  shall  deliver  the  same  to  his  successor  in  office,  as  the  prop- 
erty of  the  state.''] 

[19  G.  A.,  ch.  175,  amends  sections  1,  2  and  3  of  the  same  act,  to  read  as 
follows:] 

Sec.  1.  The  adjutant-general,  the  superintendent  of  public 
instruction,  the  state  librarian,  the  wardens  of  the  penitentia- 
ries, the  visiting  committee  to  the  hospitals  for  the  insane,  the  fish 
commissioner,  the  superintendent  of  the  weather  service,  the  state 
board  of  health,  the  commissioner  of  pharmacy,  the  state  mine  in- 
spector, except  all  boards  of  commissioners  having  charge  of  the 
erections  oi*  public  buildings,  the  board  of  curators  of  the  state 
historical  society,  and  all  boards  of  trustees  of  state  institutions, 
except  the  state  agricultural  college,  shall,  on  or  before  the  fif- 
teenth day  of  August,  preceding  the  regular  sessions  of  the  gen- 
eral assembly,  make  to  the  governor  of  the  state  a  report  of  the 
condition  and  needs  of  the  oflBcers,  institutions,  and  matters  sev- 
erally intrusted  to  their  care,  as  well  as  of  all  other  subjects  upon 
which  reports  are  now  by  law  required  of  such  oflficers,  boards  or 
commissions;  and  also  a  statement,  showing  in  detail  the  ex- 
penditure of  all  public  moneys  placed  or  coming  into  their  hands, 
with  each  voucher  or  duplicate  voucher  for  such  expenditures,  ex- 
cept where  such  voucher  or  duplicate  is  required  to  be  furnished 
some  state  oflficer  at  more  frequent  intervals. 

Provided^  that  the  reports  hereby  contemplated,  shall  take  the 
place  of  the  various  annual  and  biennial  reports  now  required  to 
be  made  by  such  oflScers,  boards  or  commissions,  except  the  an- 
nual report  on  insurance. 

Sec.  2.  The  biennial  fiscal  term  of  the  state  shall  end  on  the 
30th  day  of  June,  in  18^3,  and  each  odd  numbered  year  there- 
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after,  and  the  succeeding  term  shall  begin  on  the  day  following; 
and  the  reports  of  officers  and  institutions  shall  cover  the  period 
thus  indicated,  and  shall  show  the  condition  of  their  offices  and 
institutions  respectively  on  that  day:  Provided^  that  this  section 
shall  not  apply  to  the  state  agricultural  college  and  farm. 

The  governor  shall  cause  to  be  printed,  of  the  various  public  ^nmber  to  be 
documents,  as' follows:  Of  the  biennial  message,  twelve  thousand 
copies;  of  the  governor's  inaugural  address,  six  thousand  copies; 
of  the  report  of  the  auditor  of  state,  ten  thousand  copies;  of  the 
report  of  the  superintendent  of  public  instruction,  six  thousand 
copies;  of  the  report  of  the  state  agricultural  college,  six  thou- 
sand copies;  and  of  each  of  the  other  reports,  five  thousand  copies. 
The  secretary  oithe  state  shall  make  distribution  thereof  as  fol- ^distribution, 
lows:  To  the  members  of  the  general  assembly,  eight  thousand 
copies  of  the  message,  two  thousand  each  of  the  inaugural  ad- 
dress, the  report  of  the  auditor  of  state,  and  the  report  of  the  su- 
perintendent of  public  instruction,  and  two  thousand  copies  each 
of  the  other  reports;  fifteen  hundred  copies  of  the  message,  and 
five  hundred  copies  of  each  of  the  other  documents,  to  remain  with 
the  state,  for  the  use  of  future  general  assemblies  and  special 
calls  therefor;  fifteen  hundred  copies  to  be  stitched  and  bound  in 
boards  in  books  containing  a  copy  of  each  report,  to  be  distributed 
as  follows:  one  copy  to  each  officer  and  member  of  the  gen- 
eral assembly;  one  to  each  state  officer;  one  to  each  state  office 
to  remain  therein;  one  copy  to  each  state  institution  to  remain 
therein;  one  to  each  member  of  the  several  boards,  and  one 
to  each  officer  of  the  institutions  who  is  required  by  law  to 
make  report;  one  copy  to  each  district  judge,  each  circuit  judge, 
and  each  district  attorney;  one  to  the  office  of  the  county  auditor 
in  every  county  to  belong  to  said  office;  one  copy  to  each 
newspaper  in  the  state;  eighty  copies  to  the  state  historical  so- 
ciety; a  sufficient  number  to  the  secretary  of  state  to  enable 
that  officer  to  make  the  distribution  provided  for  in  section  1898 
of  the  code;  and  the  remainder  to  be  placed  under  the  control  of 
the  executive  council.  The  remaining  unbound  copies  of  the  doc- 
uments shall  be  distributed  to  the  officers  and  institutions  respect- 
ively making  report. 


29. 

16  G.  A.,  Ch.  159,  §  4. 


The  journals  of  the  frespective 
houses  are  competent  ,  evidence  to 
show  the   proceedings  of  either  or 


both  of  such  houses:  Koehlcr  v.  Hill, 
60-54:3. 


35. 

18G.  A.,Ch.  60,  §1. 

[20  G.  A.,  ch.  125,  repeals  this  section  and  enacts  in  lieu  thereof 'the   fol- 
lowing:] 

Section  1.     As  soon   as  practicable   after  sufficient  opinions  Reporter  shall 
are  announced  to  make  a  volume,  as  herein  provided,  the  supreme  ?I2?tV^^}}^L 

iiii*         •!  Ill*  !•  *«%  --         ions  US  soon  as 

court  reporter  shall  furnish  and  deliver  at  his  office  at  Des  sufficient  are 
Moines,  Iowa,  to  the  person,  persons  or  corporation  having  the  JiIa"kTa  vlV^ 
contract  with  the  state  for  publishing  the  same,   copies   of  such  ^^^ 
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opinions,  and  with  each  opinion  a  syllabus,  a  brief  statement  of 
the  facts  involved,  and,  in  all  cases  where  he  may  deem  it  of  suf- 
ficient importance,  the  legal  propositions  made  by  counsel  in  the 
argument,  with  the  authorities  cited,  when  the  same  have  been 
prepared  and  furnished  by  counsel  in  a  brief  form  and  in  a  man- 
ner suitable  for  publication;  but  the  argument  shall  not  be  re- 
ported at  length,  and  within  twenty  days  after  the  proof  sheets 
for  a  volume  have  been  furnished  to  him  by  the  publishers  at  his 
office  in  Des  Moines,  Iowa,  he  shall  furnish  to  such  publishers  an 
index  and, table  of  cases  to  such  volume.  The  publishers  shall 
furnish  to  the  reporter  without  delay,  as  soon  as  they  shall  be  is- 
sued, two  copies  of  the  revised  proof  sheets  of  the  opinions,  head 
notrs,  index  and  table  of  cases  of  each  volume,  for  correction  and 
approval  by  the  reporter  and  judges  of  the  supreme  court,  and 
shall  cause  such  corrections  to  be  made  therein  as  shall  be  indi- 
cated by  the  reporter  or  said  judges.  Each  of  said  volumes  shall 
contain  not  less  than  750,  nor  more  than  800,  pages,  exclusive  of 
the  table  of  cases  and  index,  and  the  workmanship  and  quality  of 
material  shall  in  every  particular  be  equal  to  the  first  issue  of  vol- 
ume forty  of  the  Iowa  supreme  court  reports,  and  shall  be  ap- 
proved and  accepted  by  a  majority  of  the  judges  of  the  supreme 
court. 


Furnish  nn  in 
dcx  within 
m  enty  days. 


Publishers 
furnibh  revise. 


Number  of 
pniifOH  lor  each 
volume. 


K(\\\n\  to  vol- 
ume 10. 


38. 


Sec.  1G2. 

This  section  does  not  permit  ap- 
peals in  cases  where  there  is  no  stat- 
ute authorizing  them;  as,  for  in- 
*  stance,  in  the  case  of  action  of  fence 
viewers:  McKeever  v.  Jeuks,  59-.'»*)0. 

Where  a  circuit  court  has,  under 


this  section,  exclusive  jurisdiction, 
and  a  change  of  place  of  trial  li 
granted,  the  case  should  be  sent  to 
somo  other  circuit  court,  and  not  to 
the  district  court:  Schnchart  v.  Lam- 
mey,  17  N.  W.  Rep.  467. 


After  Sec.  163. 

[A  list  of  the  judicial  districts  and  circuits,  as  at  present  constituted,  will 
be  found  in  the  Rnf)plement  to  page  1166.  17  (1.  A.,  ch.  51,  divided  the  fii-sf, 
fifth  and  seventh  judicial  districts  into  two  circuits  each,  and  provided  for 
the  election  of  a  circuit  judsre  in  each  of  said  circuits.  (See  §  9  of  that  act, 
in  supplement  to  page  157.)    The  same  act  contained  the  following:] 

Jurif^dietion  Sec.  10.     The  judges  of  the  several  first  and  second  circuits 

ciicu\7judic^!  ^y  ^'^^^  ^^^  created,  shall  have  and  exercise  within  the  counties 
constituting  their  said  respective  circuits,  all  the  rights,  powers 
and  jurisdiction  which  are  at  this  date  possessed  and  exercised 
by  the  several  circuit  J ud^ros  within  said  counties,  and  all  provis- 
ions of  law  now  applicable  to  the  circuit  court  or  to  the  judge 
thereof  shall  apply,  and  are  hereby  made  to  apply,  with  same 
force  and  efi^ect,  to  said  courts  within  said  first  and  second  cir- 
cuits, and  to  the  judges  whose  appointment  and  election  are 
herein  provided  for,  except  so  far  as  the  same  may  be  inconsist- 
ent with  the  provisions  of  this  act. 

Skc.  11.  The  records  and  books  heretofore  kept  for  the  busi- 
ness of  the  circuit  courts  within  and  for  said  counties,  shall  be 
continued  and  used  within  said  respective  counties  for  the  same 
purposes,  under  the  provisions  of  this  act. 

^  Sec.  12.  All  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed. 


Records. 


RcppaHn|f 
clau:»9. 
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[20  G.  A.,  ch.  19,  §  1,  divides  the  fiixth  judicial  district  into  two  cir- 
cuits, as  shown  in  the  supplement  to  page  1166.  It  also  provides  for  the 
election  of  circuit  judges  in  said  circuits;  see  §  5  of  the  act  inserted  in  sup- 
plement to  page  157.  Sections  2.  3  and  4  are  temporary  in  character,  pro- 
viding for  appointment  of  judge  to  2d  circuit  until  one  can  be  duly  elected, 
and  for  his  performance  of  duties  during  that  time.  The  other  sections  of 
the  act  are  as  follows :] 

Skc.  6.  The  judges  of  said  first  and  second  circuits  by  thisPowcrsoi 
act,  created  shall  have  and  exercise  within  the  counties  constitut- '^"*^*^ 
in^  their  said  circuits,  all  the  rights  powers  and  jurisdiction 
which  are  possessed  and  exercised  at  this  date  by  the  circuit 
judge  within  said  counties,  and  all  provisions  of  law  now  appli- 
cable to  the  circuit  court  or  to  the  judge  thereof  shall  apply,  and 
are  hereby  made  to  apply,  with  the  same  force  and  effect,  to  said 
court  within  said  first  and  second  circuits  and  to  the  judges 
whose  appointment  and  election  are  herein  provided  for,  except 
so  far  as  the  same  may  be  inconsistent  with  the  provisions  of  this 
act. 

Sec.  7.     The  records  and  books  heretofore  kept  for  the  busi-  Records. 
ness  of  the  circuit  court  within  and  for  said  counties  shall  be 
continued  and  used  within  and  for  said  respective  counties  for 
the  same  purposes  and  under  the  provisions  of  this  act. 

Sec.  8.     All  acts  and  parts  of  acts  inconsistent  with  the  pro-  Ropeniing 
visions  of  this  act  are  hereby  repealed.  clause 

[20  G.  A.,  ch.  181,  §  1,  divides  the  fourth  judicial  district  into  two  cir- 
cuits, as  shown  in  the  supplement  to  page  1166.  It  also  provides  for  the 
election  of  circuit  judges  in  said  circuits;  see  §§  2  and  5  of  the  act  inserted 
in  supplement  to  page  157.    The  other  sections  of  the  act  are  as  follows:] 

Sec.  3.     The  present   circuit  judge  of  the  said  fourth  judi- Present  judpe 
cial    circuit,    as  constituted  prior  to    the  passage  of   this   act,  L^^iJ^^untif  ^^* 
shall  continue  to  be,  and  to  exorcise  the  powers  and  discharge  •^*"***'^y»  ^*^* 
the  duties  of,  circuit  judge  and  hold  the  circuit  court  in  each  and 
all  of  the  counties  above  named  until  the  first  day  of  .January, 
A.  D.  1885,  and  until  his  successors  shall  be  duly  qualified,  after 
which  the  judges  elected  for  the  said  circuits  respectively  shall 
each  have  and  exercise,  within  the  counties  constituting  their 
respective  circuits,  all  the  rights,  powers,  jurisdiction  and  au- 
thority, which  now  are,  or  by  law  shall  be,  conferred  upon  the 
circuit  court  and  circuit  judges  of  the  state,  and  all  provisions 
of  law  now  applicable  to  the  circuit  court  and  circuit  judges, 
shall  apply  to  the  said  circuit  courts  and  judges  of  said  first  and 
second  circuits  of  said  fourth  judicial  district. 

Sec.  4.     The   records   and   books   heretofore   kept    and  used  ^^^'JJ?*  *^"" 
for  the  business  of  the  circuit  court  in  the  respective  counties 
within  said  circuits,  shall  be  continued  and  used  in   the  respect- 
ive counties  for  the  same  purpose  under  the  provisions  of  this 
act. 

ADDITIONAL  CIRCUIT  JUDGES, 

ri9  G.  A.,  ch.  56,  §§  1  and  2,  provide  for  the  election  of  two  circuit 
judges  in  certain  circuits:  See  those  sertions  inserted  in  supplement  to  page 
157.    Other  sections  of  the  act  are  as  follows:] 

Sec.  3.     In  circuits  having  two  judges,  the  judges  shall  not  J"^?]^^,' jJ^^^J^. 
sit  together  in  the  transaction  of  the  same  business,  but  may  to-  cuit  court  in 
gether  hold  the  same  term,  making  an  apportionment  of  the  busi-  iwi"judg4^^"*^ 


Digitized  by 


Google 


SUPPLEMENT. 


Times  of  hold- 
ing court  in  dis- 
tricts contain- 
ing circuits 
having  two 
judges. 


ness  of  said  term  between  them;  and  they  may  hold  terms  in  dif- 
ferent counties  at  the  same  time. 

Sec.  4.  Immediately  after  the  election  and  qualification  of  the 
additional  judges  provided  for  by  this  act,  the  circuit  judges,  and 
district  judges  for  the  districts  embracing  circuits  having  two 
circuit  judges,  as  provided  for  by  this  act,  shall  together  desig- 
nate and  fix,  by  an  order  under  their  hands,  the  times  of  holding 
the  terms  of  said  courts  in  each  county  in  their  districts  for  the 
years  1883  and  1884,  and  a  similar  order  shall  by  them  be  made 
every  two  years  thereafter. 

[20  G.  A.,  oh.  18,  g§  1  and  2,  provide  for  the  election  of  an  additional 
circuit  judge  in  the  second  judicial  district:  See  those  sections  inserted  in 
the  supplement  to  pa^  157.    Other  sections  of  the  act  are  as  follows:] 

Sec.  3.  The  judges  of  the  circuit  court  in  said  circuit  shall 
not  sit  together  in  the  transaction  of  the  same  business,  but  may 
together  hold  the  same  term  making  an  apportionment  of  the 
business  of  said  term  between  them;  and  they  may  hold  terms  in 
diiferent  counties  at  the  same  time. 

Sec.  4.  Immediately  after  the  election  and  qualification  of 
the  additional  judge  provided  for  by  this  act,  the  circuit  judges 
and  the  district  judge  for  said  district  shall  together  designate 
and  fix  by  an  order  under  their  hand,  the  times  of  holding  the 
terms  of  said  court  in  each  county  in  said  district  for  the  years 
1885  and  1886,  and  a  similar  order  shall  be  by  them  made  every 
two  years  thereafter. 

39. 

Sec.  169. 

A  telefiri*ani  from  the  judge  to  the 
clerk,  making  the  proper  direction  as 
to  adjournment,  is  a  suificlent  writ- 


Judges  shall 
not  sit  to- 
gctlier. 


Fix  terms  of 
court. 


ten  order  within  the  requiremonta  of 
this  section:  The  State  v,  HolmeSy 
56-588. 


40. 


Sec.  1?7. 

A  decree  signed  by  the  judge  and 
entered  in  vacation  is  valiu,  and  not 
void,  though  it  contain  provisions 
not  contained  in  the  memorandum 
made  in  the  judge's  calendar  at  the 
trial;  nor  does  the  fact  that  it  im- 
properly provides  for  a  sale  of  real 
property  without  redemption  render 
a  sale  thereunder  absolutely  void: 
Traer  v.  Whitman,  56-443. 

Entry  of  judgment  on  confession, 

Sec.  178. 

A  court  may,  on  its  own  motion,  cor- 
rect its  record;  and  may,  upon  dis- 
covcrimg  mistake  or  error  in  its  rul- 


as  contemplated  in  section  2897,  may 
be  made  by  the  clerk  in  vacation  and 
approved,  under  this  section,  at  the 
next  term:  Kendig  v.  Marble,  58- 
529.  A  judgment  caftnot  exist  mere- 
ly in  the  memory  of  the  officers  of  the 
court  or  in  memoranda  entered  upon 
books  not  intended  to  preserve  the 
records  of  judgment.  Balm  v,  Nunn, 
19  N.  W.  Rep.  810. 


ings,  expunge  the  first  ruling  from 
the  record  and  make  a  different  one: 
Wolmenstadt  v,  Jacobs,  61-372. 


43. 


Sec.  190. 

A  judgment  rendered  by  a  judge 
who  has  previously  been  an  attorney 
in  the  case,  is  not  to  be  deemed  abso- 
lutely void  where  it  does  not  appear 


that  defendant  has  ever  questioned 
or  objected  to  such  judgment:  Coun- 
ttf  of  Floyd  V,  Cheney,  57-160. 
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Sec.  192. 

This  section  must  be  construed  as 
applying  to  courts  other  than  those 
of  probate,  which  are  expressly  au- 
thorized by  §  2313  to  appoint  the  time 


and  place  for  the  hearing  of  matters 
requiring  notice:  Casey  v,  Stewatif 
60-160. 


44, 


Sec.  106. 

The  judge's  calendar  is  not  a  rec- 
ord of  the  court,  and  an  entry  there- 
on as  to  a  decree  cannot,  in  itself,  be 
regarded  as  a  decree;  and  where  a 
Bubsequent  decree  was  entered  in  va- 
cation, containing  provisions  not 
found  m  the  memorandum  on  judge's 
docket,  held,  that  such  provisions 
would  not,  therefore,  be  void :  Traer 
r.  w  hitman,  56-443.  And  see  Case 
r.  Plato,  54-64. 

The  entry  in  a  judge's  calendar  is 
for  the  guidance  of  the  clerk,  and 
such  entry  is  evidence  tending  to 
show  a  decree  was  ordered:  Jn  re 
Estate  of  Edwards,  58-431. 

Where  an  indictment  is  lost,  the 
court  may,  upon  motion,  substitute  a 
copy,  and  proceed  thereon  as  upon 
the  original:  State  v.  Rivers,  58-102; 
State  V.  Stevisiger,  61-623. 

Sec.  197. 

It  is  essential  to  the  validity  of  the 
judgment  that  it  appear  upon  the 
record  book.  This  is  approved  by  the 
judge,  and  constitutes  the  only  proof 
of  his  acts.  The  judgment  docket  is 
intended  to  show  merely  an  abstract 
of  the  judgment,  and  it  is  contem- 
plated that  it  shall  be  made  up  from 
a  judgment  previously  entered  in  the 
record  book.  Where  the  entry  of 
ludgment  in  the  record  book  waa 
blank  as  to  amount  of  recover}',  ex- 
cept the  amount  of  costs,  held,  that 
it  was  only  an  entry  of  judgment  to 
the  amount  of  such  costs,  although 
the  judge's  calendar  contained  an 
entry  directmg  the  clerk  to  assess  the 
amount  of  recovery,  and  the  judg- 
ment docket  contained  an  entry  of  an 
amount  so  assessed  by  the  clerk: 
Case  V,  Plato,  54-64. 

The  only  legal  evidence  of  a 
judgment  is  the  clerk's  entry  in  the 
record  provided  by  law,  and  the  ab- 
S'tract  of  the  same  in  the  judgment 
docket.  It  cannot  be  proved  by  a 
memorandum  in  the  judge's  calendar: 
MilUr  V.  Wolf,  18  N.  W.  Rep.  889. 


The  judge's  calendar  is  in  the  nat- 
ure of  a  private  memorandum  book, 
designed  merely  to  promote  the  con- 
venience of  the  judge  and  clerk.  .  It 
is  not  a  record  provided  by  law,  and 
the  entries  made  therein  constitute 
the  mere  announcement  of  the 
judge's  mental  conclusion,  and  not 
the  court's  action :  State  v.  Manley, 
19  N.  W.  Rep.,  211;  Miller  t?.  Wolf, 
18 /d.,  889. 

The  judge's  minutes  upon  his  cal- 
endar do  not  constitute  a  judgment. 
Where  it  was  sought,  in  an  action  on 
an  injunction  bond,  to  prove  the  dis- 
missal of  the  action  for  injunction  by 
proof  of  the  entiT  on  the  judge's  cal- 
endar "dismissed  as  per  stipulation," 
and  a  stipulation  was  not  suown,  the 
evidence  was  held  not  sufficient: 
TowU  p,  LeacoXf  59-42. 


Where  the  abstract  of  the  judg- 
ment, as  contained  in  the  judja^ment 
docket,  is  introduced  in  evidence 
without  objection,  it  should  be  re- 
garded as  evidence,  even  without 
proof  of  the  loss  or  destruction  of  the 
original:  Moore  v,  McKinley,  60- 
367. 

Where  the  entry  of  a  judgment 
upon  the  judgment  docket  did  not 
show  that  it  was  entered  against  the 
proper  party,  by  reason  of  a  mistake 
of  initials,  and  it  did  not  appear 
whether  there  was  a  mistake  in  the 
judgment  record  or  not;  held,  that 
it  would  be  presumed,  for  the  purpose 
of  supporting  an  attachment  pro- 
ceeding, that  judgment  was  properly 
entered  upon  the  record,  and  there- 
fore that  the  mistake  in  the  entry 
upon  the  docket  would  not  invalidate 
the  judgment:  Preston  v.  Wright, 
60-351.  A  bar  docket  constitute  no 
part  of  the  records  of  the  court : 
Gifford  V.  Cole,  57-272. 

As  to  sufficiency  of  indexing  to  im- 
part notice,  see  notes  to  §  1944. 
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45. 


Sec.  200. 

Where  a  pleading  is  marked  filed 
by  the  clerk,  but  no  entry  of  such  filing: 
is  made  on  the  appearance  docket,  it 
cannot  be  considered  as  bavinfir  been 
filed:  Fadden  v.  Moore,  58-703. 
And  where  the  petition  in  an  attach- 
ment proceeding  was  marked  * 'filed'* 
by  the  clerk,  but  not  entered  on  the 
appearance  docket,  held^  that  the 


action  was  properly  dismissed  upon 
motion,  as  the  court  was  bound  to 
consider  the  petition  as  not  filed: 
Nickaon  v,  Batr,  59-531. 

This  section  does  not  apply  in  re- 
spect to  the  filinjT  of  depositions: 
Bi/ington  r.  Moore,  19  N.  W.Rep.  ^44. 
Nor  to  the  filing  of  bills  of  excep- 
tions:   Boyer  V,  Foster^  17  id,  516. 


Sec.  205. 

A  county  has  undoubted  authority, 
through  its  board  of  supervisors,  to 
employ  counsel,  and  wiU  be  bound 
by  a  contract  made  for  that  purpose, 
even  though  it  be  not  entered  on  the 
records  of  the  board.  Such  contract 
may  be  proved  by  parol.  Jordan  v, 
Osceola  County,  59-388. 

A  county  can  be  made  liable  to 
pay  for  additional  counsel,  only  as 


46. 


the  board  oi  supervisors  has  deter- 
mined such  counsel  to  be  necessary. 
The  court  cannot,  at  the  request  of 
the  district  attorney,  appoint  assist- 
ant counsel  and  thereby  bind  the 
county  to  pay  therefor,  at  least,  un- 
less on  ac(!0unt  of  the  absence  of  the 
district  attorney,  and  in  order  to 
prevent  the  failure  of  justice:  Seaton 
P.  Folk  County,  59-626. 


Power  to 
Admit,  vested 
In  supieme 
court. 

Qnallflcatlon 
uf  Applicants. 


Ejcarolnation. 


IIow  examined 
Proviso: 
Ciraduatesof 
f-tate  Univer- 
sity. 


47. 
Skcs.  208,  209  and  210. 

[These  sections  are  I'epealed  by  the  following  act:] 

[Twentieth  General  Assembly,  Chapter  168.] 

Section  1.  The  power  to  admit  persons  to  praotioe  as  attor- 
neys and  counselors  in  the  courts  of  this  state,  or  any  of  them, 
is  hereby  vested  exclusively  in  the  supreme  court. 

Sec.  2.  Every  applicant  for  such  admission  must  be  at  least 
twenty-one  years  of  age,  of  good  moral  character,  and  an  in- 
habitant of  this  state,  and  must  have  actually  and  in  good  faith 
pursued  a  regular  course  of  study  of  the  law  for  at  least  two  full 
years,  either  in  the  office  of  a  member  of  the  bar  of  this  state, 
residing  therein,  and  in  regular  practice,  or  in  some  reputable 
law  school  in  the  United  States,  or  partly  in  such  office  ana  partly 
in  such  law  school:  provided  that  in  reckoning  such  period  of 
study,  the  school  year  of  any  such  law  school  consisting  of  not 
less  than  thirty-six  weeks,  exclusive  of  vacations,  shall  be  con- 
sidered equivalent  to  a  full  year. 

Sec.  3.  •  Every  such  applicant  shall  also  be  examined  by  the 
court,  or  by  a  committee  of  not  less  than  three  members  of  the 
bar,  appointed  by  the  court,  as  to  his  learning  and  skill  in  the 
law;  and  the  court  must  be  satisfied,  before  admitting  to  practice, 
that  the  applicant  has  actually  and  in  good  faith  devoted  the 
time  hereinbefore  required  to  the  study  of  law,  apd  possesses  the 
requisite  learning  and  skill  therein. 

bEC.  4,  Such  examination  shall  be  held  in  open  court:  pro* 
videdj  that  the  graduates  of  the  law  department  of  the  state 
university  may  be  examined  at  the  university,  in  Iowa  City,  by 
a  committee   of  not  less  than  three   members  of  the  bar,  ap- 
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Attorneys  from 
otlicr  states. 


pointed  by  the  supreme  court  for  that  purpose;  and  ou  produc- 
tion of  his  diploma  from  said  law  department,  and  a  certificite 
by  such  committee  that  they  have  examined  such  applicant,  and 
are  of  opinion  that  he  possesses  the  learning  and  skill  requisite 
for  practice  of  the  law,  any  such  graduate  may  be  exempted 
by  the  court  from  any  further  examination. 

Sec.  5.  Any  person  becoming  a  resident  of  this  state,  after 
having  been  admitted  to  the  bar  of  any  other  of  the  United 
States,  in  which  he  has  previously  resided,  tnay,  in  the  discre- 
tion of  the  court,  be  admitted  to  practice  in  this  state  without 
examination  or  proof  of  period  of  study  as  hereinbefore  provided, 
on  proof  of  the  other  qualifications  by  this  act  required,  and  on 
satisfactory  proof  that  he  has  practiced  law  regularly  for  not 
Jess  than  one  year,  in  the  state  from  which  he  comes,  after  hav- 
ing been  duly  admitted  to  the  bar  according  to  the  laws  of  such 
state. 

Sec.  6.  All  persons  on  being  admitted  to  the  bar,  shall  take 
an  oath,  or  affirmation,  to  support  the  constitution  of  the  United 
States  and  of  the  state  of  Iowa,  and  to  faithfully  discharge  the 
duties  of  an  attorney  and  counselor  of  this  state,  according  to 
the  best  of  their  ability. 

Sec.  7.  The  supreme  court  may,  by  general  rules,  prescribe 
the  mode  in  which  examinations  under  this  act  shall  be  con- 
ducted, and  in  which  the  qualifications  required  as  to  age,  resi- 
dence, character,  and  term  of  study  shall  be  proved,  and  may 
make  any  further  rules,  not  inconsistent  with  this  act,  for  the 
purpose  of  carrying  out  its  object  and  intent. 

Sec.  8.  Any  member  of  the  bar  of  another  state,  actually 
engaged  in  any  cause  or  matter  pending  in  any  court  of  this 
state,  may  be  permitted  by  such  court  to  appear  in  and  conduct 
such  cause  or  matter  while  retaining  his  residence  in  another 
state,  without  being  subject  to  the  foregoing  provisions  of  this 
act. 

Sec.  9.  Sections  208,  209,  and  210,  of  the  code,  are  hereby 
repealed,  but  nothing  herein  contained  shall  affect  or  impair  the 
right  of  any  person  heretofore  admitted  to  practice  in  any  of  the 
courts  of  this  state  to  continue  so  to  practice. 


Oath  of  per- 
sons admitted. 


Supreme  court 
may  prescribe 
rules. 


Attorneys  fix>ra 
other  8tuie>'. 
ma  V  appear 
and  conduct 
trial. 


Code.  I  ?  ens, 
209  and  210, 
repealed. 


48. 


Sec.  212. 

See  summer  r.  Wright,  54-164. 
Sec.  215. 

A  notice  of  the  claim  for  a  lien  is 
Butficient  if  inserted  in  the  original 
notice  of  the  action  (at  least  if  siffned 
by  the  attorney  in  his  individual  ca- 
pacity as  well  as  in  his  capacity  as 
attorney  for  his  client):  Smith  v, 
C.H.I.  (trP.  H.  Co.  56-720. 

While  service  of  notice  of  attor- 
ney's lien,  in  an  action  against  a  cor- 
poration, might  not  be  suflScient  if 
made  upon  one  of  the  class  of  agents 
upon  whom  service  of  original  notice 


is  authorized,  yet  if  such  service  of 
notice  of  lien  is  upon  one  of  such 
a$?ents  in  connection  with  the  service 
of  the  original  notice,  such  service  of 
notice  of  lien  is  sutficient,  the  service 
of  the  original  notice  being  sufficient 
to  charge  such  agent  with  a  duty  in 
relation  to  the  matter:  Ihid, 

An  attorney's  lien  may  propjerly  be 
claimed,  not  only  in  all  actions  on 
contract,  but  also  in  actions  for  dam- 
ages arising  from  tort,  and  it  will  not 
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be  defeated  by  the  fact  that  the  case 
is  settled  without  judgment  having 
been  rendered:  Ihid, 

The  lien  attaches,  after  proper  no- 
tice, not  only  for  services  then  ren- 
dered, but  for  those  thereafter  ren- 
dered: Ibid. 

An  attorney  can  not  have  a  lien 
upon  any  greater  amount  than  shall 
actually  be  found  to  be  owing  by  the 
opposite  party  to  his  client     And 


where  an  attorney  took  an  a8sifi:n- 
ment  of  a  judgment  to  secure  his 
fees,  heldy  that  he  stood  in  the  shoes 
of  his  client,  and  must  take  the  judg- 
ment with  all  the  burdens,  such  as 
costs,  taxed  in  favor  of  the  opptisite 
party,  etc.,  attaching  by  the  course 
of  the  litigation :  Tifany  v,  Stewart^ 
60-207;  Watson  v.  Smith,  18  N.  W. 
Rep.  916. 


51. 


Sec.  227. 
A  judgment  rendered  upon  a  ver-  | 
■      by  a  jury, 


diet 


some   members  of  | 


■which  are  disqualified,  is  erroneous. 


but  not  void;  it  might  be  reversed 


upon  appeal,  but  it  can  not  be  disre- 
garded as  a  nullity:  Foreman  c. 
buntery  69-550. 


62. 


Sec.  232. 

The  fact  that  vacancies  in  the  jury 
panel  are  filled  by  talesmen  instead 
of  by  the  additional  drawing  herein 


Jenge  to  the  panel  under  §  2767,  and 
can  be  raised,  if  at  all,  only  by  chal- 
lenge to  such  talesmen  when  drawn: 


provided  tor,  is  not  a  groundof  chal-    Buford  v.  McGetchie,  60-298. 


61. 


Sec.  282. 

'Where  jurats  to  the  affidavits,  re- 
quired under  this  section,  were  im- 
perfect in  that  they  did  not  show  the 
official  title  of  the  officer,  or  were 
entirely  without  signature,  held^  the 
board   might   allow    them    to    be 

Sec.  283. 

While  the  board,  in  passing  upon 
the  sufficiency  of  the  petition  and 
remonstrance,  acts  in  a  judicial  ca-  I 
pacity,  it  is  not  authorized  to  consider  | 


amended:  Stone  f>.  Miller,  60-243. 

It  is  a  compliance  with  the  statute 
to  show  b^  affidavit  that  the  signers 
of  the  petition  were  legal  voters  at 
the  time  of  signing:  Ibid, 


any  evidence  not  specified,  and  can 
not,  therefore,  consider  counter-affi- 
davits: Her  rick  o.  Carpenter ,  54-340. 


62. 


Sec.  286. 

If  the  ballot  expresses  the  intention 
of  the  voter  bevond  a  reasonable 
doubt,  it  should  be  counted,  without 
regard  to  technical  inaccuracies,  or 

Sec.  287. 

While  the  action  of  the  board  in 
canvassing  the  vote  is  ministerial,  its 
action  in  ordering  a  removal  in 
accordance  with  the  count  made  is 


the  form  adopted.  The  languaj^  of 
the  ballot  is  to  be  construed  in  the 
light  of  all  facts  connected  with  the 
election:  Hawes  v.  Miller,  56-395. 


judicial,  and  may  be  reviewed  on 
certiorari:  Herrick  t?.  Carpenter. 
54-340. 


63. 

Sec.  289. 

[19  G.  A.,  ch.  147,  amends  18  G.  A.,  ch.  183,  so  as  to  insert  '*1882"  in 
the  place  of  "1880''  in  the  second  line  of  this  section,  and  also  the  word 
**  *ia: "  in  place  of  **  seven,'*  in  the  eighth  line,  and  20  G.  A.,  ch.  80,  amends 
19  G.  A.,  ch.  147,  so  as  to  insert  ''1884"  in  place  of  "1882.''] 
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64. 
Sec.  290. 

[19  G.  A.,  ch.  147,  amends  18  G.  A.,  cb.  183,  so  as  to  insert  *»1882"  in 
place  of  "1880''  in  the  eighth  line  of  this  section,  and  20  G.  A.,  ch.  80, 
amends  19  G.  A.,  ch.  147,  by  inserting  **1884''  in  place  of  **1882.''] 

65. 
17  G.  A.,  Ch.  58,  §  1. 

[20  G.  A.,  ch.  175,  amends  this  section  by  strikingr  out  of  the  fifth  and 
sixth  lines  the  words  **  heretofore  issued  and  outstandrnj?  at  the  time  of  the 
passage  of  this  act,'*  and  inserting  in  lieu  thereof,  the  words  ''now  outstand- 
ing,^^ and  striking  out  the  word  **  eight  "  in  the  twelfth  line  and  inserting 
in  lieu  thereof  the  word  **  six,*'] 


70. 


Sec.  303. 

The  board  of  supervisors  has  pow- 
er to  compromise  a  judgment:  Col- 
lins r.  Welch,  58-72. 

As  incident  to  'the  care  and  man- 
agement of  the  county  property,  the 
board  may,  in  a  proper  case,  employ 
an  agent  to  aid  them;  and  therefore, 
held,  an  agent  employed  by  the 
county  to  find  a  purchaser  for  indem- 
nity swamp  lands,  might  maintain 
action  for  the  value  of  his  services : 
Call  V.  Hamilton  Co.,  17  N.  W.  Rep. 
667. 

A  county  mav  be  liable  for  injuries 
received  from  the  falling  of  a  bridge, 
which,  though  properly  constructed, 
has  become  unsafe  by  deciiy  of  the 
timbers,  if  it  has  failed  to  exercise 
care  and  diligence  in  inspecting  and 
repairing  the  same,  whether  the  need 
of  such  repairs  is  open  and  obvious 
or  not:  Huff  v.  Poweshiek  Co.,  60- 
529. 

Whether  any  obligation  rests  upon 
the  road  supervisor  to  make  small 
repairs  for  the  purpose  of  keeping 
the  county  bridge  in  order,  the  county 
is  not  thereby  relieved  from  its  lia- 
bility as  to  such  bridges :  Robi/  v.  Ap- 
panoose Co.,  18  N.  W.  Rep.  711. 

While  it  has  been  held  in  this  gtate, 
against  the  decided  weight  of  au- 
thority in  other  states,  that  counties 


are  liable  for  damages  caused  by 
reason  of  the  negligent  construction 
and  maintenance  of  county  bridges, 
the  court  is  not  disposed  to  extend 
the  rule  which  has  been  held  applica- 
ble to  bridges  so  as  to  make  the 
county  liable  for  damages  resulting 
from  the  negligent  construction  of  a 
county  ditch,  or  from  negligence  in 
allowing  the  same  to  become  ob- 
structed: Green  v.  Harrison  Co,, 
61-311;  Nuttv.  Mills  Co.,  61-754. 

A  county  is  not  liable  in  damages 
for  injuries  received  by  reason  of 
negligence  in  the  construction  of  a 
court  house.  The  principle  holding 
a  county  liable  for  the  detective  con- 
struction of  a  county  bridge  is  not  to 
be  extended  further,  or  made  to 
apply  to  public  buildings.  In  such 
cases  there  is  a  difference  between 
the  liability  of  quasi  corporations, 
such  as  counties,  and  that  of  munici- 
pal corporations:  Kincaid  v.  Hardin 
Co.,  53-4:30. 

Since  the  earliest  decisions  as  to 
the  liability  of  the  county  in  relation 
to  county  bridsres  were  made,  the 
obligation  to  construct  and  repair 
such  bridges  has  been  expressly 
imposed  upon  the  county  by  statute: 
See  §  527. 


73 

EEBUILDING  PUBLIC  BUILDINGS  WITH  INSURANCE  MONEY. 

[Nineteenth  General  Assembly,  Chapter  54.] 
Sec.  1.     In  any  count}-  in  this  state,  where  the  public  build- 
ings thereof,  or  any  of  them,  have  been    or  may   hereafter  be 
destroyed  by  fire,  wind,  or  lightning,  the  board  of  supervisors  of 
such  county,  for  the  purpose  of  reconstructing  the  same,  may 
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appropriate,  in  addition  to  the  amount  now  authorized  by  law, 
the  amount  received  by  way  of  insurance  on  such  building  or 
buildings  so  destroyed. 

AID   BY  TOWNSHIPS,  CITIES,   OR  TOWNS   IN   ERECTION   OP   COUNTY 

BRIDGES. 

[Ninteenth  General  Assembly,  Chapter  63.] 
Sec.  1.     It    shall    be    lawful  for  any   township,   incorporated 
When  cost  not  town,  or  city,  including  cities  acting  under  special  charters,  to  aid 
lioVoo?^  in  the  construction  of  county  bridges  when  the  estimated  cost  of 

the  same  is  not  less  than  $10,000,  as  fixed  by  the  board  of  super- 
visors, as  hereinafter  provided. 

Sec.  2.     Whenever  a  petition  shall  be  presented  to  the  council 
Petition;  no-    Or  trustees  of  any  incorporated  town  or  city,  or  trustees  of  any 
Ike,  election,   township,  signed  by  a  majority  of  the  resident  property  tax-payers 
of  such  town^iip,  incorporated  town,  or  city,   asking  that   the 
question  of  aiding  the  construction  of  a  county  bridge,  to  be  sit- 
*•  uated  in  whole  or  in  part  within  such  township,  incorporated  town, 

or  city,  or  within  the  township  in  which  such  incorporated  town  or 
city  is  situated,  be  submitted  to  the  voters  thereof,  it  shall  be  the 
duty  of  the  trustees  or  councillor  such  incorporated  town  or  city, 
or  trustees  of  such  township,  to  immediately  give  notice  of  a 
special  election,  by  publication  in  some*  newspaper  published  in 
the  county,  if  any  be  published  therein,  and  also  by  posting  such 
notice  in  five  public  places  in  such  township,  incorporated  town 
or  city,  at  least  ten  days  before  such  election,  which  notice  shall 
specify  the  time  and  place  of  holdinq^  said  election,  the  proposed 
location  of  the  bridge  to  be  aided,  the  rate  per  centum  of  tax  to 
be  levied,  and  whether  the  entire  per  centum  voted  is  to  be  collect- 
ed in  one  year,  or  one-half  collected  the  first  year,  and  all  the  con- 
bc"ceniVu^  ^^  ditions  in  the  petition.  At  such  election  the  question  of  taxation 
'  shall  be  submitted,  and  if  a  majority  of  the  votes  polled  be  for 
taxation,  then  the  recorder  of  the  incorporated  town,  the  clerk  of 
the  city  or  township,  or  clerk  of  said  election  shall  forthwith  cer- 
tify to  the  county  auditor  the  rate  per  centum  of  tax  then  vot«d 
by  said  township,  city,  or  incorporated  town,  the  year  or  years 
during  which  the  same  is  to  be  collected,  and  the  time  and  terms 
upon  which  the  same,  when  collected,  is  to  be  paid  as  hereinafter 
provided  under  the  stipulation  contained  in  the  notice  under 
which  such  election  was  held,  which  said  certificate  shall  be  re- 
corded in  the  office  of  the  recorder  of  deeds  of  the  county,  and 
Levy  And  col-  filed  in  the  office  of  the  county  auditor.  When  such  certificate 
lecUou  o  tAXs  gjj^jj  ^^^^  ^^^^  ^j^j  ^^^  recorded  as  aforesaid,  the  board  of 
supervisors  of  the  county  shall,  at  the  time  of  levying  the  ordi- 
nary taxes  next  following,  levy  the  tax  certified  as  above,  under 
the  provisions  of  this  act,  and  cause  the  same  to  be  placed  on  the 
tax  list  of  the  proper  township,  incorporated  town,  or  city,  indi- 
cating in  their  order,  when  and  in  what  proportion  the  same  is  to 
be  collected;  and  these  facts  shall  be  noted  upon  the  tax  list  by 
the  auditor.  Said  tax  shall  be  collected  at  the  time  or  times 
specified  in  said  order  in  the  same  manner,  and  be  subject  to  the 
same  penalties  for  non-payment  after  the  same  becomes  due 
and  delinquent,  as  other  taxes. 
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Sec.  3.     The  air;rre«^ate  amount  of  tax  to  be  voted  or  levied  Aggregato 
under  the  provisions  of  this  act  in  any   township,  incorporated  *^^^^^* 
town,  or  city,   shall   not 'exceed  five  per  centum  of  the  assessed 
value  of  the  property  therein,   respectively,  nor   shall  it  exceed 
one-half  the  estimated  cost  of  the  bridge   sought  to  be  aided  as 
fixed  by  the  board  of  supervisors. 

Sec.  4.  The  moneys  collected  under  the  provisions  of  this  How  paid  out. 
act  shall  be  paid  out  by  the  county  treasurer,  on  the  order  of  the 
board  of  supervisors  of  the  county,  and  such  order  shall  specify 
that  it  is  on  the  special  bridge  fund  belonging  to  the  township, 
incorporated  town,  or  city  from  which  such  tax  has  been  collected, 
but  in  no  case  shall  the  said  board  make  such  order  until  the 
conditions  specified  in  the  petition  and  notice  have  been  com- 
plied with. 

Sec.  5.     The  petitioners   may  provide,  by   stipulations  con- Conditions, 
tained  in  the  petition  for  the  tax,  tne  conditions  upon  which  the 
board  of  supervisors  may  order  the  money,  when  collected,   paid 
out. 

Sec.  6.     The  expense  of  giving  notice  and  holding  the  elec-  Expenses, 
tion    provided  for   herein,   shall   be   audited  and  paid  out  of  the 
county  fund  like  other  claims  against  the  county. 

MONU^IEXTS   TO    DECEASED   SOLDIERS. 

[Twentieth  General  Assembly,  Chapter  162.] 
Section^  1.     The  board  of  supervisors  of  any  county  in   this  ^'^"d  of  super- 
state are  hereby  authorized  to  appropriate  from  the  county  funds,  izedTo^jippro- 
anv  Slim  cf  money  not  to  exceed  three  thousand  dollars,  for  the  P^*fSS?^  ^!"^ 

^.•^  1  I  ii'ii      a  Si»laier8  moil- 

purpose  of  erecting  on  the  court  house  square,  public  park  at  the  ument. 

county  seat,  or  elsewhere  in  the  county  as  the  grand  army  posts 
of  said  county  may  direct,  a  soldiers'  monument,  on  which  shall 
be  inscribed  the  names  of  all  deceased  soldiers  and  all  who  may 
hereafter  die,  who  enlisted  or  entered  the  service  from  the  coun- 
ty where  such  appropriation  may  be  made,  and  also  the  names  of 
Buch  other  deceased  soldiers  as  the  grand  army  posts  of  said 
county  shall  direct 

BURIAL  OP  soldiers  AND  SAILORS. 

[Twentieth  General  Assembly,  Chapter  178.] 
Section  1.     It  shall  be  the  duty  of  the   board  of  supervisors  Bonrds  of 
in  each  of  the  counties  of  this  state,  to  designate  some  suitable  ^"IJ^n^t^^^^^^ 
person  in  each  township,  whose  duty  it  shall  be  to  cause  to  be  son  to  aittnd 
decently  interred  the  body  of  any  honorably  discharged  soldier,  hJjnofa^liyV- 
sailor,  or  marine,  who  served  in  the  army  or  navy  of  the  United  chargci 
States  during  the  late  war,  who  may  hereafter  die  without  leav- saiio^  ^' 
ing  sufficient  means  to   defray  funeral  expenses.     Such  burial  Not  to  be  in 
shall  not  be  made  in  any  cemetery  or  burial  ground  used  exclu- cemetery, 
si  vcly  for  the  burial  of  the  pauper  dead.     jProvided,  The  expenses  Provis-) :  not 
of  such  burial  shall  not  exceed  the  sura  of  thirty-five  dollars,  and  ^ch.^"^*^  ^ 
provided  further^  that  in  case  surviving  relatives  of  the  deceased  surviving? 
shall  desire  to  conduct  the  funeral,  and  are  unable  or  unwilling '*^^*^^^''-^- 
to  pay  the  charges  therefor,  they  shall  be  permitted  so  to  do,  and  * 

the  expenses  shall  be  paid  as  herein  provided. 
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Heftd-stone 
tl)T  grave. 

I'roviso:  co«»t 
riot  to  exceed 
no. 


Sec.  2.  The  grave  of  any  such  deceased  soldier,  sailor,  or 
marine,  shall  be  marked  by  a  head- stone  containing  the  name  of 
the  deceased  and  the  organization  to  which  he  belonged  or  in 
which  he  served.  Provided^  Such  head-stone  shall  not  cost  more 
than  the  sum  of  fifteen  dollars,  and  shall  be  of  such  design  and 
material  as  may  be  approved  by  the  board  of  supervisors. 

Sec.  3.  The  expenses  of  such  burial  and  head-stone  shall  be 
raid  by  county,  paid  by  the  county  in  which  such  soldier,  sailor,  or  marine  shall 
have  died.  And  the  board  of  supervisors  of  such  county  is  here- 
by authorized  and  directed  to  audit  the  account  and  pay  the  said 
expenses,  in  similar  manner  as  other  accounts  against  such  coun- 
ty are  audited  and  paid. 


Newspapers 
selected  to 
publish 
proceedings. 


What 
published. 


Proviso: 
founiies  of 
10,000  inhabi- 
tants shall  pub- 
lish also  in  pa- 
pers printed  in 
foreign  lan- 
guages. 

Proviso:  two 
county  seats. 


Right  of    ' 
appeal. 

How  aken. 


74. 
Sec.  304. 

[This  section  is  repealed  by  20  G.  A.,  eh.  197,  §  1.] 
Sec.  307. 
[20  G.  A.,  ch.  197,  §  2,  amends  this  section  so  as  to  read  as  follows:] 
Sec.  307.  The  board  of  supervisors  shall,  at  its  January  ses- 
sion of  each  year,  select  two  newspapers  published  within  the 
county,  or  one,  if  there  be  but  one  published  therein,  having  the 
largest  number  of  bona  fide  yearly  subscribers  within  the  county, 
which  circulation  shall  be  determined  as  follows:  in  case  of  con- 
test the  applicants  shall  each  deposit  with  the  county  auditor  on 
or  before  a  day  named  by  the  board  of  supervisors,  a  certified 
statement  subscribed  and  sworn  to  before  some  competent  officer, 
giving  the  names  of  the  several  post-offices  and  the  number  and 
the  names  of  the  bona  fide  yearly  subscribers  receiving  their 
papers  through  each  of  said  offices  living  within  the  county,  such 
statements  to  be  in  sealed  envelopes  and  opened  by  the  county 
auditor  upon  direction  by  the  board  of  supervisors  to  do  so,  and 
the  two  applicants  thus  showing  the  greatest  number  of  bona 
fide  yearly  subscribers  living  within  the  county  shall  be  the 
county  official  papers  in  which  all  the  proceedings  of  the  county 
board  of  supervisors,  the  schedule  of  bills  allowed-,  and  the  re- 
ports of  the  county  treasuref  including  a  schedule  of  the  receipts 
and  expenditure  shall  be  published  at  the  expense  of  the  county 
during  the  ensuing  year,  and  the  cost  of  such  publication  shall 
not  exceed  one-third  the  rate  allowed  by  law  for  legal  advertise- 
ments, &nd  provided^  that  in  counties  having  ten  thousand  Hhabi- 
tants  or  more,  a  newspaper  printed  in  each  foreign  langu'^T^^  if 
published  within  the  county  may  also  be  selected  in  whicl  such 
proceedings  shall  be  published  under  the  same  limitation  as  to 
compensation,  and  the  county  auditor  shall  furnish  all  such  pa- 
pers selected  a  copy  of  such  proceedings  for  that  purpose ;  and 
furthermore  provided,  that  in  counties  having  two  county  seats 
each  district  shall  be  regarded  as  a  county  for  that  purpose.  In 
case  charges  of  fraud  are  made  by  an  aggrieved  publisher,  the 
board  shall  seek  other  evidence  of  circulation  and  the  aggrieved 
publisher  shall  have  the  right  of  appeal  to  the  circuit  court  for 
redress  of  grievance.  Said  appeal  shall  be  taken  as  in  ordinary 
actions,  and  in  case  of  appeal,  neither  publisher  to  the  contest 
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shall  receive  pay  for  publishing  such  proceedings  until  the  case 
is  disposed  of  in  the  circuit  court. 

no  such  interest  as  to  be  entitled,  up- 
on certiorari,  to  question  the  legality 


[Decisions  under  the  oriprinal  sec- 
tion:] llie  treasurer's  semi-annual 
report  is  not  part  of  the  proceedings 
of  the  board  within  the  m^an^g  of 
this  section :  Haialeit  v.  Count  if  of 
Howard,  58-377. 

The  publisher  of  a  newspaper  has 


of  the  proceedings  of  the  board  of 
supervisors  in  selectinsf  other  news- 
papers as  the  official  papei*s  of  the 
county:  Iowa  News  Co,  v,  HatTts, 
17  N.  W.  Rep.,  745. 


80. 

PAYMENT  OP  OUTSTANDING   WARRANTS    BY    COUNTY    TRBASUREF 

[Nineteenth  Greneral  Assembly,  Chapter  103.] 

Sec.  1.     County  treasurers  are  hereby  authorized  to  issue  calls  Inne  calls, 
for  outstanding  warrants  at  any  time  he  may  have   sufficient 
funds  on  hand  for  which  such  warrant  was  issued;  and  from  and 
after  such  calls  have  been  made,  public  interest  shall  cease  on  all 
warrants  included  in  said  call. 

Sec.  2.     County  treasurers  shall  publish  said  notice  twice  in  Notice, 
the  newspaper  having  the  largest  circulation   in  the  county   in 
which  such  publication  is  made,  and  each  notice  shall  designate 
the  warrants  called. 

86. 
Sec.  368. 
.  [20  6.  A.,  ch.  64,  amends  this  section  so  as  to  read  as  follows:] 

Sec.  368.     In  the  above  inquisition  by  a  coroner,  when  he  or  coroner  may 
the  jury  deem  it  requisite,  he  may  summon  one  or  more   physi-  Jj}.^^^*^  **^^ 
cians  or  surgeons  to  make  a  scientific  examination,  who,  instead 
of  witness  fees,  shall  receive  such  reasonable  compensation  as  Fees  of  physi- 
may  be  allowed  by  the  county  board  of  supervisors. 


claub. 


Sec.  382. 


88. 


[20  G.  A.,  ch.  106,  amends  this  section  by  inserting  after  the  words  "city 
or  town,"  in  the  second  line  thereof,  the  words  **  with  a  population  exceed- 
ing fifteen  hundred  inhabitant  8.'*  The  same  act  contains  also  the  follow- 
ing:] 

Remonstrances  signed  by  such  legal  voters  may  also  be  present-  Remonstrances 
ed  at  the  hearing  before  the  board  of  supervisors  hereinafter  pro- 
vided for,  and,  if  the  same  persons  petition  and  remonstrate,  they 
shall  be  counted  on  the  remonstrance  only. 
Sec.  384. 


Where  the  application  is  properly 
made,  the  board  has  no  discretion, 
and  may  be  compeUed  by  mandamus 


to  make   the    division:    Henry   v. 
Taylor,  57-72. 


89. 
After  Sec.  389. 

employment  op  attorneys  by  township  trustees. 

[Twentieth  General  Assembly,  Chapter  120.] 
Section  1.     Whenever  litigation  shall    arise   involving 


the 
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w  enmndo      risrht  or  duty  of  township  trustees  to  certify  or  levy  taxes  which 

tuiu  suits.         have  been  authorized   upon  expressed  conditions,  then,  in   such 

cases,  if  the  trustees  are  made  parties  to  said  litigation,  they  shall 

have  authority  to  employ  attorneys  in  behalf  of  said   township, 

*l^^\l^y^^^  1  tt"^  are  further  authorized  to  levy  the  necessary  tax  to  pay  for 

to  I  ay  for  legdl       ...         ,  .  ,  iri  -iti  •^z- 

service.  saici  legal  services,  and  to  defray  the  unavoidable  expanses  of 

said  litigation. 
Sec.  390. 

[19  G.  A.,  ch.  110,  repeals  this  section,  as  re-enacted  by  16  G.  A.,  ch.  6, 
and  amended  by  18  G.  A.,  ch.  201,  and  en  cU  in  lieu  thereof,  the  follow- 
ing:] 

Sec.  390.  At  the  general  election  in  the  year  1882,  and  bien- 
AsRessorin  nially  thereafter,  there  shall  be  elected  in  each  township  a  part  of 
tain'ingdty^cr"  >vhich  is  included  within  the  incorporate  limits  of  any  incorj»orated 
tuwu.  city  or  town,  by  the  qualified  voters   of  such  township  residing 

without  the  corporate  limits  of  such  city,  or  town,  one  assessor  in 
the  same  manner  as  provided  by  law  for  the  election  of  township 
assessors,  and  at  the  regular  municipal' election  of  each  incorpo- 
rated town  or  city  in  the  year  1882,  and  biennially  thereafter, 
whether  such  city  or  town  embraces  one  or  more  townships  or 
parts  of  townships,  there  shall  be  elected  by  the  qualified  voters 
of  such  city  or  town  one  or  more  assessors  for  such  city  or  town,  and 
A«?<ies«?or  in  such  assessors  shall  be  restricted  in  the  discharge  of  their  official 
cities  Of  lowns.  j^^jgg  ^^  ^1^^  limits  within  which  they  are  elected,  and  shall  hold 
their  offices  for  the  term  of  two  years  from  the  first  day  of  Janu- 
ary next  ensuing.  The  city  council  of  any  incorporated  city  hav- 
ing a  population  of  ten  thousand  or  over  may,  by  a  resolution  to 
be  adopted  at  least  five  weeks  before  the  time  for  any  regular 
municipal  election,  determine  whether  it  shall  be  necessary  to 
elect  more  than  one  assessor,  and  fix  the  number  thereof,  not  ex- 
ceeding three,  and  thereupon  the  mayor  of  such  city  shall  mike 
proclamation  of  such  determination  in  like  manner,  and  at  the 
same  time  that  he  shall  proclaim  the  election  of  other  city  officers 
to  be  elected  at  the  municipal  election  next  ensuing,  and  such 
resolution  shall  also  divide  such  city  into  districts  for  assessment 
purposes;  and  the  county  auditor  of  the  county  in  which  such 
city  is  situated,  upon  being  notified  of  such  division,  shall  pro- 
vide a  separate  assessment  book  for  each  of  said  assessment  dis- 
tricts. Said  assessors,  when  so  elected,  shall  give  bond  and 
qualify,  receive  the  same  compensation,  be  under  like  penalties, 
and  perform  the  same  duties  in  like  manner  as  township  asstissors, 
except  as  herein  provided.  In  case  there  should  be  a  failure  to 
elect,  [or]  a  vacancy  shall  occur  in  the  office  of  assessor  within 
such  incorporated  city,  the  city  council  may  elect  some  suitable  per- 
son to  perform  the  duties  of  such  office  for  the  unexpired  term.  It 
shall  be  the  duty  of  such  assessors,  if  more  than  one  shall  have  been 
elected,  to  meet  at  least  once  a  week,  and  oftener  if  they  shall 
deem  it  necessary,  and  carefully  compare  valuations  in  order  to 
secure  a  uniform  assessment  of  all  the  property  t)f  such  city,  and 
when  so  met  thoy  shall  constitute  a  board  of  asBessraent,  a  ma- 
jority of  whom  shall  determine  the  value  of  any  property  as  to 
which  diflference  may  arise  in  such  board:  Provided^  that  the 
city  council  of  any  city  or  town,  having  a  population  as  aforeaaid 
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shall  have  power  in  the  year  188;!j  by  resolution  to  increase  the 
number  of  assessors  not  exceeding  three^  and  to  appoint  the  ad* 
ditional  number  provided  for;  and  each  assessor  so  appointed  shall 
qualify  and  act  and  hold  their  [his]  office  for  the  term  as  provided 
for  in  this  act.  , 

90. 
Sec.  391. 


No  provision  w  made  for  the  pay- 
ment by  the  county  of  compensation 
tor  the  place  tiios  designated,  and  it 

Seo.  392. 

Written  orders  for  the  relief  of  poor 
pe«ons,griven  by.the  township  trustees 
under  §  13(>5,  are  vahd,  without  being 


is  not  liable  therefor*.  P.  ff,  Tur» 
net*  dt  Co.  r.  Woodhurif  Couidtf,  57- 
440;  McBtidet.  Hardin  Co.y  58-219. 


otherwise  made  of  record  und^r  this 
sec  ion,  or  8  '^95:  Bfentit  C  aii*y  i?. 
Buchanan  Co,,  61-624. 


95. 

Sec.  418. 


The  provisions  of  this  section  are 
superseded  by  the  act  establishing  a 
state  board  of  health  (Ida. A., ch.  151, 


g  13),  to  be  found  on  pa^e  4*1 1  f^ia* 
pies  V.  Plymouth  Cq,^  17  N.  W.  Rep. 


9S. 

Sec.  424. 

A  court  will  take  Judicial  notice  in  I  town  is  situated:  SiaU  f.  Riader, 
what  county  a  given    incorporated  |  60'527.  # 

102. 

IG  G.  A.,  Ch.  4r,  §  4. 

[20  O.  A.,  ch.  15S,  amends  this  section  by  striking  out  the  following 
words:  '*  Provided ^  that  the  provisions  of  this  act  shall  not  apply  to  cities 
organized  under  special  charter, "  and  inserting  in  lieu  thereof  the  follow- 
ing: ••  Thf.  prorisioHB  of  this  chnpttr  shall  apply  to  eiiie§  op'ffanisf^d  and 
acting  undtr  special  c^rUf*«."] 

103. 
Sec  438. 

[19  G.  A.,  ch.  164,  amends  this  section  by  inserting  after  the  word 
••  own,*'  in  the  eleventh  line,  the  followingi] 

Except  in  cities  of  the  first  class,  where  such  special  election  U,  Etctptlon 
or  shall  have  been,  held  on  the  first  Monday  of  March  of  an 
even  year,  when  they  shall  hold  their  offices  for  the  term  of  two 
years  thereafter.     All  ordinances  of  such  citv  or  town  in  force  at  Of^iltiatic^ 
the  time  of  the  abandonment  of  such  special  charter,  not  inoon-foJUJJ*"^** 
sistent  or  in  conflict  with  the  general  incorporation  laws  of  the 
state,  shall  bo   and  remain   in   force  until  otherwise    altered, 
amended,  or  repealed  by  tho  council  or  trustees  of  such  new 
orsfanization. 

106. 

CMAKOIKG  ^AMfiS  OP  ClTlttS  A^t)  TOWITfl, 
fNinetoemh  General  Assembly,  Chapter  16.] 
Sec.  1.    The  corporate  name  of  any  city  of  the  first  or  sccotid 
class  or  incorporated  towns  in  this  state  may  be  changed  in  the  By  dty  or 
manner  prescribed  by  this  act.  ^"^^ 

Sup.  i.  The  council  of  any  city  of  tho  first  or  8cC(md  class,  or 
any  incorporated  town  may,  by  resolution,  propose  a  change  of 
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Ro«oimion  pro- the  corporate  name  of  such  citj  or  incorporated  town  settin;^ 
forth  therein  the  proposed  new  name,  which  shall  not  be  the  same 
as  that  of  any  city  of  either  the  first  or  second  class  or  incorpo- 
rated town  or  post-office  existing  in  this  state  at  the  time  of  the 
passage  of  such  resolution. 

Sec.  3.  The  question  of  making  such  change  shall  then  be 
submitted  to  a  vote  of  the  qualified  electors  of  such  city  or  in- 
corporated town  at  the  next  following  annual  election,  or  at  a 
QuesMon  sub-  •  Special  election,  as  the  council  may  provide.  Notice  that  a  change 
miitea  to  vote.  ^£  name  is  to  be  voted  on  at  any  election  shall  be  published  in  a 
newspaper  published  in  said  city  or  incorporated  town  at  least 
ten  days  before  the  election. 

Sec.  4.  The  manner  of  voting  on  the  question  of  change  shall 
be  by  having  printed  or  written  on  the  ballots,  "Shall  the  name 
be  changed  as  proposed?"  followed  by  the  word  "yes,"  or  "no." 
If  a  majority  of  the  vc'tes  cast  for  and  agninst  are  in  favor  of  the 
proposed  change,  the  clerk  of  the  city  or  incorporated  town  shall 
enter  upon  the  records  of  the  city  or  incorporated  town  the  result 
of  such  election,  and  set  forth  in  such  record  the  new  name  adopted 
for  such  city  or  incorporated  town,  as  well  as  the  original  name 
thereof,  and  shall  \5ause  to  be  filed  a  certified  copy  of  the  entry 
so  made  in  the  office  of  the  recorder  of  deeds  of  the  county  in 
which  such  city  or  incorporated  town  is  situated  and  in  ti.e  office 
of  the  secretary  of  state. 

Skc.  5.  When  certified  copies  are  made  and  filed,  as  required 
by  the  pieceding  section,  the  change  of  name  shall  be  deemed 
complete,  and  the  new  name  thus  adopted  shall  be  judicially  rec- 
ognized in  all  subsequent  proceedings  wherein  said  city  may  be 
interested. 

Sec.  6.  Nothing  herein  contained  shall  in  any  manner  affect 
the  rights  or  liabilities  of  said  city  or  incorporated  town,  nor  in- 
validate any  contract  to  which  the  said  city  or  incorporated  town 
may  be  a  party  before  such  change. 


Notice. 

Manner  of 
voting. 

Rccor \  of 
chuiige. 


(Change 
(ieenitiJ  C0m< 
plete. 


Not  to  ftffleet 
rights  or  liabll. 

iifcs. 


S£C.  456. 

This  section  does  not  confer  power 
to  punish  any  one,  or  prescribe  pen- 
alties for  permitting  gamblingr.  oren- 
g^aifing  therein:  Incorporated  Town 
of  New  Hampton  v.  Conroy^  66-498. 

Nor  does  the  power  given  to  sup- 
preE>8  and  restrain  houses  of  ill  fame 
carry  with  it  the  power  to  punish  as 
an  offense  the  keeping  of  such  hoaxes : 
City  of  Chariton  r.  Barhef\  54-860. 

But  a  municipal  corporation  does 
have  authority,  under  this  section,  to 
provide  bv  ordinance  for  the  punish- 
ment of  intoxication:  'J own  of 
Bloomfield  /?.  TrimhU,  54-399;  and 
an  ordinance  providing  that  the  keep- 
ing, etc.,  of  any  house,  etc.,  within 
the  city  limits  where  loud  or  unusual 
noises  are  permitted,  or  where  per- 
sons are  permitted  to  congregate  and 
engage  in  the  use  of  profane  and  vul- 
gar language  to  the  disturbance  of 
others,  shal!  be  considered  and  pun- 
ished as  a  common  nuisance,  neld^ 


within  the  authority  of  the  city  to 
pass,  under  this  seHion:  City  of 
CenterriUe  r.  Miller^  57-56  and  same 
V.  same,  57-225. 

The  power  given  by  this  section  in 
relation  to  nuisances  is  to  abate  them, 
and  in  the  exercise  of  this  power  a 
municipal  corporab'on  can  not  pro- 
vide for  the  punishmant  by  fine  ot  one 
who  maintains  a  nuisance:  Incor- 
porated Town  of  Nevada  c.  Hutch- 
ins,  59-506.  The  power,  of  the  city 
council  to  abate  nuisances  does  not 
enable  it  to  determine  conclusively 
that  a  particular  thing  constitutes  a 
nuisance,  I'jid  if  it  orders  the  removal 
of  a  thing,  which  is  in  fact  not  u  nui- 
sance, the  person  causing  its  removal 
will  be  individually  liable  in  dam- 
ages: Cole  f>.  Kegler,  19  N.  W. 
B^p..  841  The  owner  of  property 
would  not  in  such  cases  be  limited  to 
his  remedy  by  certiorari  to  annul  the 
illegal  action  of  the  council.    Ibid. 
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ENLARGING  THE  POWERS  OP   CITIES. 


[Nineteenth  Greneral  Assembly,  Chapter  89.]  • 

Sec.  1.     Cities  organized  under  the  ^neral  incorporation  laws  May  regulate, 
of  the   state,  in  addition  to  the  powers  now  granted  them,  shall  JSitoii"jmik 
have  power:     To  regulate,  license  and  tax  itinerant  doctors,  phy-  dealers,'  pawn- 
sicians  and  surgeons,  junk  dealers,  and  to  prohibit  pawnbrokers  ^'^^®"' *^ 
and  junk  or  second-hand  dealers  purchasing  or  receiving   from 
minors  without  the  written  consent  of  their  parents  or  guardians. 

SEa  2.     To  require  all  buildings  to  be  numbered;  and  in  case  Numbering  of 
of  the  failure  of  the  owners  to  comply  with  such  requirement,  to  *'^^*****»*- 
cause  the  same  to  be  done,  and  to  assess  the  cost  thereof  against 
the  property  or  premises  numbered. 

Sec.  3.     To  deepen,  widen,  cover,   wall,  alter  or  change  the  channels  of 
channel  of  water-courses  within  their  corporate  limits.  ^^^^'  courses. 

Sec.  4.  To  regulate  and  control  the  construction  of  chimneys,  Chimneys  and 
stacks,  flues,  fire-places;  hearths,  stove-pipes,  ovens,  boilers,  and  J^^^"*  appar- 
heating  apparatus  used  in  or  about  buildings,  and  to  require  and 
regulate  the  construction  of  fire-escapes,  and  to  cause  any  or  all 
of  them  to  be  removed,  or  placed  in  a  safe  condition,  when  con- 
sidered dangerous,  and  to  assess  the  cost  thereof  on  the  property 
and  against  the  owners  thereof. 

Sec  5.     To  regulate  manufactories  which  are  dangerous  in  Manufactories ; 
causing  or  promo  ting  fires;  to  prevent  the  deposit  of  ashes   and  JJS^^^u^J,^^ 
combustible  matter  in  unsafe  places;  and  to  cause  all  such  build-  buUdinjjs. 
ings  and  enclosures  as  may  be  in  a  dangerous  or  unsafe  state  to  be 
put  in  a  safe  condition. 

Sec.  6.     To  regulate  the  use  of  lights  in  stables,  shops  and  ^^^^'  ^^' 
other  places,  and  the  building  of  bonfires,  and  to  regulate  or  pro- 
hibit the  use  of  fire-works,  fire-crackers,  torpedoes,  roman  candles, 
sky-rockets  and  other  pyrotechnic  displays. 

Sec.  7.     To  provide  for  the  inspection  of  steam-boilers,  and  all  Jt^^b^Sere 
places  used  for  storage  of  explosive  or  inflammable  substances  or  and  mapizinea 
materials,  and  to  prescribe  the  necessary  means  and  regulations  to  J}^^^^"' 
secure  the  public  against  accidents  and  injuries  therefrom,  and  to 
assess  the   costs   and  expense  of  such  proceedings  against  the 
property  and  owners  thereof. 

Sec.  8.*    To  require  the  connection  from  &:as-pipes,  water-pipes,  Connections 

J  x-Li-1.1-  ri'*'  ^       ^.     X     i_  J     i_    'with  gas  and 

and  sewers  to  the  curb-lines  of  adjoining  property  to  be  made  be-  water  pipes, 
fore  the  permanent  improvement  of  the  street  whereon  they   are 
located,  and  to  regulate  the  making  of  such  connections  on  streets 
already  improved,  and  to  enforce  such  requirement  as  provided 
by  law. 

Sec  9.     To  establish  all  needful  regulations  as  to  the  manage-  Packing  and 
ment  of  packing  and  slaughter  houses,  renderies,  tallow-chandler-  houses. 'soap 
ies  and  soap- factories,  bone-factories,   tanneries,  and   manufac- {^^^|JJJ"^ 
tories  of  fertilizing  and  chemicals  within  the  limits  of  such  cities, 
and   the  deposit  and   removal  of  all  offensive  material  and  sub- 
stances, and  the  engendering  of  offensive  odors  and  sights  there- 
from, as  will  protect  the  public  against  the  same. 
Sec.  462. 


An  ordinance  discriminating  in  fa- 
vor of  resident  merchants  of  the  city 
as  against  other  merchants  of  the 


state  or  non-resident  merchants,  or  in 
favor  of  those  selling  goods  of  do- 
mestic manufacture  and  against  those 
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selling  goods  of  foreign  make,  by  ini-  I  shnllfotrn  v.  Blum,  58-184;  Tofcn  of 
pOHing  a  license  tax  upon  the  latter,  I  Pacific  Junction  v,  X>yar,  19  N.  W. 
which  ia^not  required  of  the  former,     Rep.,  862. 
is  unconstitutional:    Ci7y   of  May  \ 

103. 
Sec.  463. 

[19  G.  A.,  ch.  VjS,  amends  this  section  by  adding  after  the  words,  "wme 
saloons,'*  in  the  seventh  line  the  following  words,  *'but  no  license  issued 
therefor  shall  extend  beyond  the  first  day  of  May  following  the  grant 
thereof:'] 


A  city  or  town  has  no  authority  to 
r'^gulate  or  provide  a  penalty  for  the 
sale  of  intoxicating  liquors,  other 
than  vinous  or  malt:  Incorporated 
Tottn  of  Kew  Hampton  u.  Conroy^ 
56-498;  To  ten  of  Cantril  v,  Sainer^ 
69-26. 

Where  an  ordinance  prohibiting  the 
sale  of  malt  and  vinous  liquors,  also 
prohibited  the  sale  of  other  intoxicat- 
ing liquors,  which  the  town  had  no 
power  to  prohibit,  held,  that  the  or- 
dinance would  be  supported  and 
enforced  so  far  as  withm  the  lawful 
authority  of  the  town:  Town  of 
Eldora   V,   Burling^ime,   17  N.  W. 

Sec.  464. 

A  railway  having  been  located  over 
the  streets  of  a  city  at  a  time  when  it 
was  not  required  to  compensate  ad- 
jacent property  o  vners  for  such  use, 
held  that  after  the  amendment  of 
§  1262  which,  in  connection  with  this 
section,  made  it  necessary  that  com- 
pensation be  made  in  such  cases, 
new  switches  and  side  tracks  could 
not  be  laid  in  connection  with  such 
railway  without  such  compensation 
being  made:  Drady  v.  D,  M,(t  Ft,D. 
/?.  Co.,  57-393.  So,  also,  held  that 
these  provisions  for  compensation 
apply  to  a  railroad  authorized  by  or- 
dmance  and  partly  constructed  prior 
to  the  time  that  the  section  contain- 
ing said  provisions  went  into  effect: 
Hanson  v.  C,  M.  tt  Si.  P.  R,  Co., 
61-588;  MnUioUand  v,D,M.,  A,  db 
W.  n.  Co.,  60-740. 

Under  this  section,  as  amended  by 
15 G.  A.,  ch.  6f  the  damages  for  which 
compensation  is  to  be  made  are  not 
limited  to  damages  arising  from  a 
change  of  grade,  bat  extend  to  all 
legitimate  damages  arising  under  ch. 
4.  title  10  of  the  Code:  Drady  v,  D.  M, 
d;  Ft,  D,  H,  Co.,  bum. 

As  to  liability  of  railway  in  dam- 
ages for  laying  track  nearer  to 
sidewalk  than  allowed  by  ordinance, 
see  Cain  v.  C,  i?.  /.  d:  P,  M,  Co., 
64-255. 

As  to  right  to  penuit  use  of  streets 


Rep.,  148.^ 

Licenses  under  this  section  are  not 
contracts  between  the  State  and  the 
person  licensed,  but  are  merely  tem- 
porary permits  to  do  what  would 
otherwise  be  an  offense,  issued  in  the 
exercise  of  police  power,  and  subject 
to  the  direction  of  government, 
which  may  revoke  them  as  it  deems 
fit.  Whether  in  case  of  a  revocation 
the  person  licensed  would,  in  a  proper 
proceeding,  be  entitled  to  have  re- 
funded to  nim  the  pro  rate  portion 
of  the  license  paid,  quaere:  Town  of 
Columbus  City  r.  Cutconib,  17  N.  W. 
Rep ,  47. 

by  horse  railway,  see  O'Ktel  v.  Lamb, 
63-725. 

The  provisions  of  this  section,  as  to 
the  manner  of  assessment  of  divm- 
ages  resulting  from  the  location  of  a 
railway  upon  the  streets  of  a  city, 
refer  exclusively  to  the  company  and 
not  to  the  abutting  owner;  such 
owner  does  not  have  anv  interest  in 
the  fee  of  the  street,  ana  he  can  not 
take  steps  to  have  his  damages  as- 
sessed by  a  sheriff's  jury  according 
to  the  provisions  applicable  where 
property  is  taken  for  right  of  way; 
therefore  he  may  bring  action  for 
damages  without  such  proceeding:: 
Mulholland  i>.  D.  M.,  A.  t^  IK.  R. 
Co,,  60-740. 

A  city  is  not  clothed  with  power  to 
permit  or  forbid  railroad  companies 
to  acquire  private  property  in  a  city 
for  right  of  way,  and  therefore  the 
city  can  not  be  held  liable  for  dam- 
ages to  the  property  owner  from  the 
construction  of  an  embankment  upon 
a  right  of  way  through  private 
--^operty:  Callahan  v.  Cxtt/  of  Des 

oU/?,  17N.W.  Rep..470. 

A  city  council  may  vacate  an  alley 
for  the  purpose  of  allowing  it  to  be 
devoted  to  a  private  use,  if  the  power 
of  vacation  is  otherwise  rightfully  ex- 
ercised and  no  private  rights  are 
injuriously  affected:  CUh  of  Mar- 
thalltown  v,  Forn$y,  61-^7^. 
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110. 


Sec.  465. 

The  township  trastees  can  not  in- 
clude an  incorporated  town  in  a 
road  distiict.  and  the  road  supervisor 
has  no  authority  over  its  streets. 
For  an  accident  resulting  from  acts 


of  such  supervisor  in  repairinj?  such 
streets  the  town  is  liable:  Ctarh 
».  Independent  Town  cf  Ep worth, 
56-462. 


111. 


Sec.  466. 

The  assessment  is  to  be  made  upon 
owners  of  property  abutting  upon  the 
part  of  the  street  which  is  improved: 
Kendig  v,  Kniaht,  60-29. 

A  municipal  corporation  is  not 
liable  for  fadure  to  provide  gutters 
or  culverts  adequate  to  keep  the  sur- 
face water  torn  off  ac^joming  lots 
which  are  below  grade,  even  when  it 
raises  the  street  above  the  natural 
surface  for  the  purpose  of  conforming 
it  to  grade :  Freherg  v.  City  of  DaV' 
enmrt,  18  N.  W.  Rep..  705. 

While   the  preparatory  work   of 


grading  to  put  a  street  in  condition 
for  paving  may  be  included  in  the 
assessment  for  such  paving,  it  can- 
not be  assessed  separately.  The  sec- 
tion confers  no  authority  to  assess  for 
grading  alone.  Whei*e  the  city  con- 
tracted for  grading,  agreeing  to  issue 
in  payment  therefor  certilcates  of 
assessment  against  abutting  owners, 
held^  that  as  such,  owners  were  not 
liable,  the  contractor  might  recover 
from  the  city:  Beer  oft  v.  Ciit/  of 
Council  Bluffs,  18  N.  W.  Rep.,  807. 


OEXEBAL  PAVING  FUND. 


[Nineteenth  General  Assembly,  Chapter  38.] 

Sec.  1.  The  cost  of  paving  the  intersections  of  streets  and  al- 
leys in  all  cities  or^^anized  under  the  general  incorporation  laws 
of  this  State,  including  cities  acting  under  special  charters  there- 
in, and  which  have  not  commenced  to  pave  the  same  at  the  ex- 
pense of  the  property  fronting  on  the  street  or  streets  paved,  shall 
be  paid  for  out  of  a  general  paving  fund  to  be  raisea  or  created 
as  hereinafter  provided:  Provided^  nothing  herein  contained 
shall  prevent  councils  of  said  cities  from  requiring  railroads  and 
street  railways  to  pave  any  portion  of  said  intersections. 

Sec.  2.  In  addition  to  the  taxes  which  they  are  now  empow- 
ered to  levy,  the  city  council  of  any  such  city  are  hereby  author- 
ized to  levy  a  special  tax,  not  exceeding  two  mills  on  the  dollar 
on  the  assessed  valuation  of  all  property  in  such  city,  for  the 
purpose  of  creating  such  general  paving  fund. 

Sec.  3.  The  money  raised  by  the  tax  hereby  authorized  to 
be  levied  shall  not  be  used  for  any  other  purpose  than  that  here- 
by contemplated.  ^ 

Sec.  4.  It  shall  be  cotnpetent  for  any  city  authorized  by  this 
act  to  levy  such  tax,  to  anticipate  the  collection  thereof  by  bor- 
rowing money  and  pledging  such  tax,  whether  levied  or  not,  for 
the  payment  of  the  money  so  borrowed,  but  such  money  shall  be 
used  or  appropriated  to  no  other  purpose. 

Sec.  5.  Any  city  organized  or  acting  as  aforesaid,  and  which  _ 
shall  have  paved  the  intersections  of  any  of  its  streets  and  alleys  §' 
at  the  expense  of  the  property  fronting  on  said  street,  may,  by 
ordinance,  avail  itself  of  the  benefits  of  this  act:  Provided^  such 
ordinance  shall  receive  the  affirmative  vote  of  two- thirds  of  all  the 
members  of  the  city  council  thereof. 
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STREET  IMPEOVEMENTS  IN  CERTAIN  CITIES. 

[Twentieth  General  Assembly,  Chapter  20.] 
Sec.  1.  Cities  of  the  first  class,  that  have  been  or  may  be  so 
organized  since  January  first,  1881,  shall  have  power  to  open, 
widen,  extend,  grade,  construct  permanent  side-walks,  curb, 
pave,  gravel,  macadamize  and  gutter,  or  cause  the  same  to  be 
done  in  any  manner  they  may  by  ordinance  deem  proper,  any 
street,  highway,  avenue,  or  alley  within  the  limits  of  such  city, 
and  may  open,  extend,  widen,  grade,  park,  pave  or  otherwise  as 
aforesaid,  improve  part  of  any  such  street,  highway,  avenue  or 
alley,  and  levy  a  special  tax  as  hereinafter  provided,  on  the  lots 
and  lands  fronting  and  abutting  on  such  street,  highway,  avenue 
or  alley,  and  where  said  improvements  are  proposed  to  be  made 
to  pay  the  expenses  of  the  same.  But  unless  the  owners,  resi- 
dent in  such  city,  of  a  majority  of  the  front  feet  owned  by  thera, 
of  the  property  subject  to  assessment  as  hereinafter  provided,  for 
such  improvements,  shall  petition  the  council  of  such  city  to  make 
the  same,  such  improvements  shall  not  be  made  until  three- 
fourths  of  all  the  members  of  such  council  shall  by  vote,  assent  lo 
the  making  of  the  same:  Provided^  that  the  construction  of 
permanent  side-walks,  curbing,  pavmg,  graveling  or  macadamiz- 
ing of  any  such  street,  highway,  avenue  or  alley,  shall  not  be  done 
until  after  the  bed  of  the  same  shall  have  been  brought  so  near 
to  the  grade  as  established  by  the  ordinances  of  such  city,  as  that 
said  side-walks,  curbs,  paving  or  other  improvements  as  aforesaid, 
when  fully  completed,  will  bring  said  streets,  highways,  avenues 
or  alleys  fully  up  to  said  established  grade. 

Sec.  2.  It  shall  be  the  duty  of  the  council  of  said  city  to  re- 
quire all  of  the  work  necessary  to  the  making  of  any  improve- 
ments authorized  by  section  one  hereof,  to  be  done  under  con- 
tract thereof,  to  be  entered  into  with  the  lowest  responsible  bid- 
der, and  bonds  with  good  and  sufficient  surety  for  the  faithful 
performance  of  such  work,  shall  be  required  to  be  given  by  the 
contractors;  provided^  that  all  bids  for  such  work,  or  any  part 
thereof,  may  be  rejected  by  such  council,  and  new  bids  or- 
dered. 

Sec.  3..  Any  such  city  shall,  for  the  purpose  of  effectuating  the 
objects  enumerated  in  section  one  hereof,  have  power,  by  ordi- 
nance, to  create  improvement  districts,  which  shall  be  consecu- 
tively numbered.  The  cost  of  opening,  extending,  widening, 
grading,  constructing  permanent  side-walks,  curbing,  paving, 
graveling,  macadamizing  and  guttering  any  street,  highway,  ave- 
nue or  'alley,  within  any  improvement  district,  except  spaces  in 
front  of  city  property,  and  any  other  property  exempt  from 
special  taxes  except  the  intersections  of  streets,  highways  or  ave- 
nues and  space  opposite  alleys,  and  except  as  to  paving,  gravel- 
ing or  macadamizing  between  and  outside  the  rails  of  railways  and 
street  railways,  shall  be  assessed  upon  the  lots  and  lands  abutting 
the  same,  in  proportion  to  the  front  feet  so  abutting  upon  such 
street,  highway,  avenue  or  alley,  where  said  improvements  are 
proposed  to  be  made,  the  assessment  of  the  special  taxes  herein 
provided  for  shall  be  made  as  follows:     The  total  cost  of  the  im- 
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proveinent,  except  spaces  in  front  of  city  property  and  any  other 
property  exempt  from  special  taxation,  and  except  as  to  intersec- 
tions of  streets,  highways  or  avenues,  and  space  opposite  alleys, 
and  except  as  aforesaid,  as  to  the  paving,  graveling  or  macadam- 
izing between  and  outside  the  rails  of  any  railway  or  street 
railway,  shall  be  levied  upon  the  property  as  aforesaid,  and  become 
delinquent  as  herein  provided;  one  fifth  shall  become  delinquent  Tax  system, 
in  ninety  days  after  such  levy,  one  fifth  in  two  years,  one  fifth  in 
four  years,  one  fifth  in  six  years,  and  one  fifth  in  eight  years,  after 
the  levy  is  made.  Such  special  taxes  shall  be  payable  by  the 
owners  of  the  property  upon  which  they  are  levied  as  aforesaid, 
at  or  before  the  times  they  become  delinquent^  as  hereinbefore 
provided  and  in  the  installments  herein  mentioned;  and  shall  al- 
so be  a  lien  upon  the  lots  and  lands  so  assessed,  and  shall  draw  ^®**^  *"^°^®** 
interest  at  the  rate  of  six  per  cent  per  annum  from  the  time  of  the 
levy  aforesaid,  until  the  same  shall  be  paid  or  become  delinquent, 
whichever  shall  first  happen,  said  interest  to  be  payable  semi- 
annually, or  annually  as  the  council  of  such  city  may  deem  best. 
The  property  so  assessed  may  be  sold  for  the  payment  of  any  in- 
stallment of  said  tax  or  interest  as  aforesaid,  which  is  payable  and 
delinquent  at  the  time  in  the  same  manner,  at  any  regular  or 
adjourned  sale  or  special  sale  called  therefor,  with  the  same  for- 
feitures,  penalties  and  right  of  redemption,  and  certificates  and  ly  ^for  ^'deuu- 
deeds  on  such  sales  shall  be  made  in  the  same  manner  and  with  ^"^'^^  ^^^^ 
like  effect  as  in  case  of  sales  for  non-payment  of  the  ordinary 
taxes  of  such  city,  as  now  or  hereafter  provided  by  law  in  re- 
spect thereto:  Provided  however,  that  the  sale  of  any  property 
for  the  non-payment  of  any  installment  as  aforesaid,  either  of  ^ ^  ' 
tax  or  interest,  shall  not  be  taken  or  construed  as  in  any  man- 
ner affecting  the  validity  of  the  lien  on  the  same  for  any  in- 
stallment thereof,  with  interest  as  aforesaid,  which  may  subse- 
quently become  delinquent  and  payable,  such  city  council  may 
provide  by  ordinance  for  the  mode  of  making  and  returning  the 
assessment  hereinbefore  authorized;  and  payment  of  such  assess- 
ment after  they  become  delinquent,  and  if  interest  as  aforesaid, 
may,  if  so  directed  by  said  council,  be  enforced  by  suit  in  court, 
in  the  manner  and  by  the  proceedings  provided  by  sections  478 
and  481  of  the  code.  In  case  of  omissions,  errors,  or  mistakes  in 
making  such  assessment  or  levy,  in  respect  of  the  total  cost  of  the 
improvement,  or  in  case  of  deficiencies  or  otherwise,  it  shall  be 
competent  for  the  council  to  make  a  supplemental  assessment  and  ^P'^™^"^*^ 
levy  to  support  such  deficiencies,  omissions,  errors  or  mistakes; 
said  supplemental  assessment  and  levy  shall  be  a  lien  on  the  lots  "^^^  upl- 
and lands  as  aforesaid,  shall  be  payable  in  the  same  manner  and 
in  the  same  installments,  shall  draw  interest  at  the  same  rate, 
and  shall  be  capable  of  enforcement  in  the  same  manner  as  here- 
inbefore provided,  with  respect  to  the  original  assessment  and 
levy.  Said  taxes  shall  constitute  a  sinking  fund  for  the  payment 
of  the  costs  of  the  opening,  extending,  widening,  grading,  or  any 
other  improvements  herein  specified,  of  the  street,  highway,  ave- 
nue or  alley,  on  which  the  property  abuts,  upon  which  the  same 
are  levied,  and  shall  be  used  and  appropriated  to  no  other  purpose 
than  the  payment  of  the   costs  of  said   improvements,  and  any 
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bonds  which  may  be  issued  as  hereinafter  provided,  until  thd 
whole  cost  of  said  improvement,  and  all  of  said  bonds,  with  in- 
terest, shall  be  fully  paid  and  satisfied. 

Sec.  4.  For  the  purpose  of  paying  the  costs  of  the  improve- 
ments mentioned  and  specified  in  section  three  hereof,  and 
which  costs  are  to  be  assessed  and  levied  as  aforesaid,  upon  the 
lots  and  lan'ds  as  aforesaid,  the  council  of  any  such  city  shall 
have  power  and  may  by  ordinance  cause  to  be  issued  bonds  of 
such  city,  to  be  called  *'  Improvement  Bonds  of  District  No.  — ,*' 
said  bonds  to  be  issued  in  four  series,  the  first  series  in  the  ag- 
gregate to  be  for  an  amount  not  exceeding  one  fifth  of  the  totu 
cost  of  the  expense  of  the  opening,  extending,  widening,  grad- 
ing or  other  improvement  as  aforesaid  of  the  particular  street, 
highway,  avenue  or  alley,  to  defray  the  cost  at  which  said  bonds 
are  issued,  and  to  be  payable  in  not  exceeding  two  years  from 
date  thereof;  the  second  series  to  be  for  a  like  aggregate  amount 
and  payable  in  not  exceeding  four  years  from  date  thereof;  the 
third  series  to  be  for  a  like  aggregate  amount  and  payable  in 
not  exceeding  six  years  from  date  thereof,  and  the  fourth  series 
to  be  for  a  like  aggregate  amount  and  to  be  payable  in  not  ex- 
ceeding eight  years  from  date  thereof;  all  of  said  bonds  to  bear 
not  exceeding  six  i>er  cent,  per  annum  interest,  payable  annually 
or  semi-annually  as  said  council  may  provide,  with  interest  cou- 
pons attached,  to  express  on  their  face  the  name  of  the  street, 
highway,  avenue  or  alley  to  defray  the  cost  for  which  they  are 
issued,  and  also  that  the  last  four  installments  of  the  special  taxes 
and  assessments  assessed  and  levied  or  to  be  assessed  and  levied 
as  aforesaid  on  the  lota  and  lands  abutting  on  the  street,  highway, 
avenue  or  alley  so  as  aforesaid  opened,  extended,  graded,  or  in 
Fame:  provis-  any  Other  manner  as  aforesaid  improved,  shall  be  and  constitute  a 
m"ntSf  ^^*  sinking  fund  for  the  payment  of  said  bonds  and  interest  thereon, 
and  to  be  used  and  appropriated  to  no  other  purpose  until  the 
whole  of  said  bonds  with  interest  thereon  shall  have  been  paid 
and  fully  discharged.  Said  bonds  shall  not  be  negotiated  or  sold 
^  for  less  than  their  par  value  and  may  be  respectively  for  amounts 
ranging  from  one  hundred  dollars  to  one  thousand  aollars  aa  said 
council  may  provide  by  ordinance.  The  proceeds  arising  from 
said  bonds  shall  be  applied  exclusively  to  and  appropriated  and 
used  for  no  other  purpose  than  the  liquidation  of  the  costs  of  the 
^^improvements  aa  aforesaid  to  and  upon  the  particular  street,  high- 
way, avenue  or  alley^  to  defray  the  cost  of  which  said  bonds  are 
issued. 

Sec,  5,     Whenever  the  council  of  any  such  city  shall  deem  it 
expedient  they  shall  have  power  for  the  purpose  of  paying  the 
costs  of  opening,  extending,  widening,  grading,  paving,  curbing, 
^,  guttering,  graveling  or  macadamizing  spaces   in    front   of  city 
count  exempt  property  and  of  other  property  exempt  from  special  taxation,  the 
property,  etc    intersections  of  any  streets,  highways,  avenues  or  alleys  and  the 
space  opposite  alleys,  to  issue  bonds  of  the  city  to  run  for  not 
exceeding  twenty  years  and  to  bear  interest  payable  semi-annu- 
ally at  a  rate  not  exceeding  6  per  cent,  per  annum,  with  coupons 
Pnmo*    to  b^»^^ched,  to  be  called  *' City  Improvement  Bonds,*'  and  which 
Uu  at  par.      shall  not  be  sold  for  leas  than  par,  and  the  proceeds  of  which  shall 


Bame:    to 
ttoia  at  par. 
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be  used  for  no  other  purpose  than  paying  for  the  cost  of  the  im- 
provements aforesaid  and  upon  the  particular  streets,  highways, 
avenues  or  alleys,  the  intersections  of  which  and  spaces  opposite 
which  are  improved  as  aforesaid;  providedy  that  no  bonds  can  be  proviso, 
issued  to  pay  for  any  such  improvements  as  aforesaid  except  when 
the  same  become  a  part  of  and  are  necessary  to  fully  complete  the 
improvements  as  aforesaid  of  any  street,  highway,  avenue  or  alley 
undertaken  to  be  made  or  made  under  section  3  hereof. 

Skc.  6.     All  railway  companies  and  street  railway  companies 
in  cities  of  the  first  class  as  provided  in  section  one  of  this  act, 
shall  be  required  to  pave,  or  repave  between  rails  and  one  foot  ^^^J^^^^j^ 
outside  of  their  rails,  at  their  own  expense  and  cost.     Whenever  rails, 
any  street,  highway,  avenue  or  alley  shall  be  ordered  paved  or 
repaved  by  the  council  of  any  such  city,  such  paving  or  repaving 
between  and  outside  of  the  rails,  shall  be  done  at  the  same  time 
and  shall  be  of  the  same  material  and  character  as  the  paving  or 
repaving  of  the  street,  highway,  avenue  or  allev  upon  which  said 
railway  track  is  located,  or  of  such  other  material  as  said  council 
may  order,  and  when  said  paving  or  repaving  is  done  said  com- 
panics  shall  lay  in  the  best  approved  manner  the  strap  or  flat  rail,  panies  to  use 
such  railway  companies  shall*  keep  that  portion  of  the  streets,  JJ^^*^^"^^ 
highways,  avenues  or  alleys  between  and  one  foot  outside  of  their  at  grade, 
rails,  up  to  grade  and  in  good  repair,  using  for  such  purpose  the 
same  material  with  which  the  street,  highway,  avenue  or  alley  is 
paved  upon  which  the  track  is  laid,  or  such  other  material  as  said 
council  may  order.     In  the  event  of  the  neglect  or  refusal  of  such 
railway  companies  to  pave,  or  repave,  or  repair  as  aforesaid,  when 
so  ordered  and  directed  as  aforesaid  by  the  council  of  such  city, 
such  city  shall  have  power  to  pave,  repave  or  repair  between  and 
outside  of  said  rails  as  herein  required  of  such  railway  companies, 
and  the  cost  and  expenses  of  the  same  to  assess  and  levy  as  a 
special  tax  upon  any  of  the  real  estate  or  personal  property  of 
such  railway  company,  within  the  corporate  limits  of  said  city, 
which  tax  shall  be  a  lien  upon  said  property,  shall  become  delin- 
quent in  sixty  days  after  it  is  levied,  shall  draw  interest  at  the 
rate  of  seven  per  cent  per  annum,  and  said  city  shall  have  power  Where  railway 
to  enforce  the  payment  of  the  same  in  the  same  manner  and  by  ^^^^^^ve^ 
the  same  means  and  with  and  under  the  same  penalties  as  is  pro-  proceedings, ' 
vided  herein  with  reference  to  special  taxes  upon  the  abutting  ^"**^®*' 
property  on  the  streets,  highways,  avenues  or  alleys,  ordered  to  be 
improved  as  aforesaid,  as  hereinbefore  provided. 


etc 


Sec.'  4G9. 

Action  of  the  city  or  town  in  change- 
ingr  the  ^rade,  without  takinir  the 
steps  here  provided  for  determining 
the  corapengation  to  he  paid,  is  un- 
lawful, and  the  owner  of  property  in- 
jured thereby  may  maintain  action  at 
law  to  recover  damages  sustained: 
I^of/ea  V,  Town  of  Mason  City,  53- 
418. , 

Jt  is  not  the  passage  of  an  ordinance 


112. 


changring  the  grade  which  gives  right 
of  action  to  the  property  owner,  but 
it  is  the  actual  making  of  the  physic- 
al changes  which  are  therein  con- 
templated; and  where  the  street  is 
cut  down  from  curb  to  curb,  the  ri^ht 
of  action  for  change  in  grade  of  side- 
walk as  well  as  fbr  change  in  grade  of 
street  accrues,  and  a  subsequent  and 
separate  action  for  iivjuries  for  the 
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grading  of  the  sidewalk  can  not  be 
maintained:  Hemsfead  v.  City  ofDea 
Moines,  18  N.  W.  Rep.,  676. 

If  the  value  of  the  property  has  been 
increased  by  the  change  of  grade  after 
the  lot  is  made  to  correspond  there- 
with, the  cost  of  filling  the  lot  and 
raising  the  house  should  be  taken  into 
account  in  determining  the  damage. 
Thompson  v,  Citif  of  Keokuk,  61-187. 

The  grade  of  a  street  can  only  be 
established  by  ordinance.  It  is  not 
dependent  upon  the  actual  lowering 
or  raising  of -the  surface.  If  the 
property  owner  erects  buildings  or 
otherwise  improves  his  lots  fefore 
such  action  is  taken  bv  the  citv  coun- 
cil he  can  not  recover  for  any  changes 
in  the  surface  of  the  street  made  aSer 
such  improvement  pursuant  to  grade 
lines  established  b^  the  council,  pro- 
vided such  changmg  of  the  surface 
be  not  negligenUy  done:  KeppU  v. 
City  of  Keokuk,  61-653. 


Where  a  city  is  proceeding  to  alter 
the  grade  of  a  street  without  assess- 
ment and  tender  of  damages  as  here 
provided,  a  property  owner  who 
would  be  entitled  to  damages  in  case 
the  alteration  were  made,  mayet^'oin 
the  same  until  proper  proceedmgs 
have  been  taken :  Scott  v.  Council 
Bluffs.  19  N.  W.  Rep.,  672. 

By  the  provisions  of  §  479,  this 
section  is  applicable  to  cities  under 
special  charter,  and  while  16  G.  A., 
ch.  1 16,  refers  especially  to  such  cities, 
yet  that  statute  does  not  repeal  this 
section,  and  §§  8, 9  and  10  of  that  act, 
relating  to  the  same  subject,  are  to 
be  construed  in  connection  herewith. 
Therefore  the  provision  of  this  section 
requiring  the  aamages  assessed,  to  be 
paid  or  tendered  before  the  alteration 
18  made,  is  still  applicable  to  such 
cities,  although  not  contained  in  the 
later  enactment:  Phillips  v.  Council 
Blt{ffs,  19  N.  W.  Rep.,  672. 


114, 


Afteb  Sec.  470. 


DONATION  OP  DEPOT  GROUNDS  TO  RAILWAYS. 

[Nineteenth  General  Assembly,  Chapter  133.] 
Mav  rocure         ^®^*  ^'     ^^  shM  be  lawful  for  any  incorporate  town  or  city  to 
nnd  donate  to  procure  for  the  purpose  of  donating,  and  to  donate,  to  any  rail- 
forde^ts,'*^*     way  company  owning  a  line  of  railroad  in  operation  or  in  process 
Bhopi,  etc.*        of  construction  in  such  incorporated  town  or  city,  sufficient  land 
for  depot-grounds,  eno^ine-houses,  and  machine-shops  for  the  con- 
struction and  repair  of  engines,  cars,  and  other  machinery  neces- 
sary to  the  convenient  use  and  operation  of  said  railroad. 

Skc.  2.  Before  such  donation  shall  be  made  or  appropriation 
Petition  there-  q£  fun^g  to  procure  land  for  such  purpose,  a  petition  shall  be  pre- 
sented to  the  trustees  or  council  of  such  incorporated  town  or 
city,  signed  by  a  majority  of  the  resident  freehold  tax-payers  of 
such  incorporated  town  or  city,  asking  that  such  donation  be 
made  and  limiting  the  sum  to  be  appropriated  for  that  purpose. 
Election.  Upon  the  presentation  of  such  petition,  a  special  election  of  such 

city  or  town  shall  be  called.  On  the  ballots  uded  at  such  election 
shall  be  printed  the  words,  "for  the  donation"  and  "against  the 
donation,"  and  if  a  two-thirds  majority  of  the  qualified  electors 
voting  at  such  election  shall  vote  for  the  donation,  said  trustees 
Actlcnof  coun-or  council  shall  determine  the  site  to  be  donated,  designating  the 
boundaries  thereof,  and  the  amount  to  be  appropriated  in  pro- 
curing said  site,  not  exceeding  the  amount  named  in  said  peti- 
tion; and  may  in  the  name  of  such  incorporated  town  or  city  pro- 
cure said  land  by  purchase,  or  by  payment  of  the  estimated 
damages  in  case  said  land  or  any  part  thereof  shall  be  taken  in 
the  name  of  such  railway  company  by  process  of  condemnation 
for  railroad  purposes,  and  may  also  vacate  any  streets  and  alleys 
within  the  boundaries  of  said  site  and  may  prescribe  the  terms, 


ciU 


Digitized  by 


Google 


SUPPLEMENT.  27 


conditions,  and  limitations  upon  which  such  grant  shall  be  made, 
which  shall  be  binding  upon  the  railway  company  aoceptin^r  such 
donation:  Provided  that  land  set  apart  as  a  park,  public  square, 
or  levee  shall  not  be  appropriated  or  donated  under  the  pro- 
visions of  this  act,  and  no  land  occupied  with  buildings  used  for 
business  purposes  or  as  private  residences  shall  be  appropriated 
or  donated  under  the  provisions  of  this  act,  unless  the  consent  of« 
the  owners  thereof  shall  first  be  obtained. 


BEI.AT1KG  TO   PARKS. 

[Twentieth  General  Assembly,  Chapter  151.] 

Section  1.  Cities  acting  under  special  chartiers  and  cities 
and  incorporated  towns  may  provide  by  ordinance  for  the  -election 
of  three  park  commissioners  and  the  terms  thereof  shall  be  three, 
four  and  five  years,  respectively,  and  their  successors  shall  be 
elected  for  the  full  term  of  ivvQ  years,  and  such  park  commis- 
sioners shall  reside  in  such  city  or  town. 

Sec.  2.     Said  park  commissioners  shall  have  exclusive  control  Park  commia- 
of  such  parks  and  shall  manage,  improve,  and   supervise   the"*^***"' 
same.  Powers  o£ 

Sec.  3.     The  councils  of  such  cities    and  incorporated  towns, 
may  by  resolution  submit  to  the  qualified  electors  of  such  city  Si^/oiTio/ 
or  town,  at  a  regular  or  special  election,  the  question  whether  purchase  or 
there  shall  be   levied  upon   the  assessed  property  thereof  a  tax  fed  to^the^^ 
not  exceeding  two  mills  on  the  dollar,  for  the  purpose  of  purchas-  pie. 
ing  real  estate  for  parks  and  the  improvement  of  parks,  or  for 
either  or  both  of  said  purposes. 

Sec.  4.     Said  councils  shall,  in  the  resolution  ordering  such  Council  shall 
election,  specify  the  rate  of  taxation  proposed  and  the  number  J^iJj,{f^^^ 
of  years  tne  same  shall  be  levied,  and  if  a  majority  of  the  votes 
cast  at  such  election  shall  be  in  favor  of  such  taxation,  said 
council  shall  levy  the  tax  so  authorized,  which  shall  be  collected  shall  levv  tax 
and  paid  over  to  the  treasurer  of  such  city  as  other  taxes  thereof  J^******^" 
are  collected,  which  shall  be  known  as  ^^Park  Fund,"  and  shall 
be  paid  on  the  order  qf  the  commissioners  and  to  be  expended  paid  on  order 
for  the  purposes  herein  provided  and  for  no  other  purpose  what-  ^^^^^^^"* 
ever. 

Sec.  5.     Said  commissioners  may  use  said  fund  for  improving  Funds  used  for 
such  parks,  or  for  purchasing  additional  grounds  or  laying  out P^^^for'im- 
and  improving  avenues  thereto,  and  do  ail   things  necessary  to  provements. 
preserve  such  parks,  and  they  may  appoint  one  or  more  park 
policemen,  and  pay  such  police  force   out  of  said  fund;   said 
commissioners  shall  keep  a  full  account  of  their  disbursements.  Commissioners 
and  all  orders  drawn  on  said  fund  shall  be  signed  by  at  least  two  f^a'acwunt 
of  said  commissioners. 

Sec.  6.     Said  commissioners  shall  each  give  a  bond  to  the  use  commissioners 
of  such  city  in  the  penal  sum   of  five  thousand  dollars,  before  Sinds^to  bo  ap- 
they  shall  be  permitted  to  enter  upon  such  duty,  which  bonds  proved, 
shall  be  approved  by  the  auditor,  recorder  or  clerk,  of  such  city 
or  town  and  by  him  retained  in  his  office. 

Sec.  7.     It  shall  be  deemed   a   misdemeanor    for   any  person 
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cntting,  etc..  a  ^  eut,  break  or  deface  any  tree  or  shrub  growinff  in  any  such 
mia  cme     ..  ^^^  ^^  parks,  or  avenues  thereto,  except  by  authority  of  such 
commisaioners. 


Sec.  471. 

The  fact  that  a  water  company, 
which  has  agreed  to  furnish  water  to 
'  the  city  for  the  extinguishment  of 
fires,  fails  to  do  so,  will  not  render  it 
liable  to  an  action  by  a  property- 
owner  for  damajres  for  the  destruc- 
tion of  his  property  by  reason  of  such 
iailure,  there  being  no  privity  of  con- 
tract between  the  property  owner 
and  the  company:  Davis  v,  Clinton 
Water  Works  Co,,  54-59. 

The  fact  that  a  city  is  authorized 


to  provide  for  a  water  supply,  will 
not  render  it  liable  for  failure  to 
make  adequate  provision  for  the  ex- 
tinguishment of  fires,  nor  would  the 
fact  that  it  had  a  contract  with  the 
water  works  company  to  protect  it 
against  all  actions  which  might  be 
brought  against  it  for  malfeaitance  or 
neglect  on  the  part  of  the  company, 
render  it  liable:  Van  Horn  v.  Cihf 
of  Des  Moines^  19  N.  W.  Rep.,  29^1 


115. 


SBC.  474. 

Cities  may  authorize  the  construe-  I 
tion  of  such  works  by  foi*eign  corpo- 
rations, and  in  such  case  they  may 
confer  upon  such  loreign  corporation  | 


the  power  to  condemn  private  prop- 
erty: Dodj/e  V,  Cit*f  of  Council  Bluffs, 
57-560. 


117. 

Sec.  478. 

[20  G.  A.,  ch.  20,  makes  special  provision  for  the  assessment  and  collec- 
tion of  taxes  for  improvements  in  cities  of  the  first  class,  organized  after 
January  first,  1881;  see  that  act  in  the  supplement  to  page  111.] 


This  section  makes  the  charges  a 
lien  upon  abut  ing  property,  and  it 
is  not  necessary  that  the  ordinance 

Sec.  479. 

The  fact  that  an  improvement  is 
made  on  two  streets,  in  pursuance  of 
two  different  resolutions,  but  that  in 
making  the  assessment  the  entire 
improvem  nt  on  both  streets  is  taken 
into  consideration,  does  not  render 
the  tax  illegal:  Kendig  r.  Knight, 
60-29. 

The  irregularity  or  defect  which 
under  this  section  can  be  disre- 
garded, must  be  a  mere  error  or 
omission  to  do  something  which  in 
no  manner  affects  the  jurisdiction  of 
the  city.  Unless  jurisdiction  has  been 
acauired.  the  proceedings  of  the  city 
win  be  void:    City  qf  Chariton  v. 


shall  so  provide: 
60-29. 


Kendig  p.  Knight, 


Hollidny,  60-391. 

The  fact  that  the  cost  of  the  im- 
provement \%  not  assessed  on  the 
owner  of  the  property  in  the  manner 
provided  by  ordmance,  is  an  infor- 
mality which  should  be  ilisregarded 
where  it  appears  that  after  Sie  im- 
provement was  made  the  cost  was 
ascertained  and  the  property  owner 
notified  of  the  amount  due,  and  an 
opportnnltv  was  given  him  to  pay  it. 
Under  such  circumstances  the  Krmal 
assessment  made  against  the  pro{)- 
erty  owner  is  not  an  essential  requi- 
site to  a  recoveiy:  Ibid, 


118. 
Sec.  481. 

[20  G.  A.,  ch.  20,  makes  special  provision  for  collection  of  improvement 
taxes  in  cities  of  first  class  organized  subsequent  to  January  first,  1881;  see 
that  act  in  supplement  to  page  111.] 

While  special  assessments  may  be  for  non-payment  of  other  taxes,  but 
thus  certified  and  collected,  they  are  only  to  those  provided  by  §  479:  J  Mr 
not  subject  to  the  penalties  provided    keny  v.  Henningsen,  54--29. 
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119. 
17  G.  A.,  Ch.  1G2. 

to  the  a»9e«8ment  on  hw  property,  is 
void:    Gatch  v.  City  of  Dea  Moines; 


The  city  may  create  one  seweragfe 
clistrict,  coinpriuing  all  its  territoir. 
An  ordinance  having  been  duly 
passed  providing  for  the  construction 
of  sewers*  the  city  may,  by  resolu- 
tion, exercise  the  authority,  and  ap- 
ply it  to  any  particular  sewer.  A 
call  of  yeas  and  nays  is  not  essential 
onSpassage  of  such  resolution:  Grim- 
melt.  City  of  Dea  Moinea,  57-144. 

Although  this  statute  does  not  re- 
quire that  notice  of  the  assessment 
thereunder  shall  be  given  to  property 
owners,  yet  such  notice  is  an  indis- 
pensable requisite  to  the  exercise  of 
the  taxing  power,  and  an  ordinance 
providing  for  such  assessments  with- 
out notice  and  opportunity  to  the 
party  assessed  to  appear  and  object 


18  N.  W.  Rep.,  310. 

Where  a  city  had,  prior  to  fhe  pas- 
sage of  this  act,  levied  a  tax  for,  and 
commenced  the  construction  of  a 
sewer,  which  constitutes  a  main  ar- 
tery in  the  system  of  sewerage  of  the 
city,  heldy  that  it  could  not  change 
the  mode  of  paying  for  farther  im- 
provements, and  require  the  adjacent 
property  to  pay  the  whole  expense 
thei'eaftier  to  be  incurred ;  and  further, 
held  that  the  legislature  could  not,  by 
a  legalizing  act,  render  valid  such 
improper  action  of  the  city:  Inde^ 
pendent  School  Dist,  of  Burlington 
V,  City  of  Burliugton,  60-600. 


[20  G.  A.,  ch.  25,  amends  this  act  by  adding  thereto  the  following  sec- 
tions:] 

Sec.  9.     In  case  the  council  of  any  city  of  the  first  class  that 
has  been  or  may  be  so  organized  since  January  first,  1881,  shall  as- 
sess the  cost,  in  whole  or  in  part,  of  the  construction  of  sewers  on  Sewcrtax.  how 
the  adjacent  property,  it  may,  instead  of  makin*r  said  special  tax  p^V<t*  *"*^ 
payable  at  the  time  of  such  assessment,  levy  the  whole  of  such 
special  tax  on  said  property  at  one   time,  and  provide  by  ordi- 
nance that  the  same  shall  become  payable  and  delinquent  as  fol- 
lows, viz:     One-fifth  in  sixty  days,  one-fifth  in  two  years,  one-fifth 
in  three  years,  one-fifth  in  four  years,  and  one-fifth   in  five  years 
after  the'levy  is  made.     Said  special  tax  shall  be  payable  by  the 
owners  of  the  property  on  which  it  is  levied  at  or  before  the'time 
it  becomes  delinquent  and  in  the  installments  hereinbefore  men- 
tioned, and  shall  be  alien  upon  the  lots  and  lands  so  assessed  and  Ll^n. 
upon  which  it  is  levied,  shall  draw  interest  at  the  rate   of  seven  interest, 
per  cent  per  annum  from  the  time  of  the  levy  thereof  until  the 
sime  shall   be  paid  or  become   delinquent  whichever  shall  first 
happen.     The  payment  of  each  and  every  installment  of  such  tax  Pftyme  t.  how 
may  be  enforced  in  the  same  manner,  under  the  same  penalties,  *"^'^*^*^**" 
and  by  the  same  methods  as  is  provided   in  section  three  or  sec- 
tion four  of  the  act  to  which  this  is  amendatory:    Provided,  how-  PK>viso. 
ever,  that  the  sale  of  any  property  for  the  non-paymcift  of  any  in- 
stallment as  aforesaid  shall  not  be  taken  or  construed  as  in  any 
manner  afi^ecting  the  validity  of  the  lien  on  the  same  for  any  in- 
stallment thereof  which  may  subsequently  become  delinquent. 
Said  taxes  shall  constitute  a  sewerage  fund  for  the  payment  of  the  Sewerage  fund 
cost  of  constructing  sewers  in  front,  roar  or  through  the  property 
upon  which  they  are  levied,  and  shall  be  used  for  and  appropriated 
to  no  other  purpose  than  the  payment  in  whole  or  in  part,  as  the 
case  may  be,  ot  the  cost  of  constructing  said  sewers  so  located  or 
any  bon  Is  which  may  be  issued  as  hereinafter  provided. 

Stc.  10.    Whenever    any  such    city    exercises    the    powers 
granted  in  section  9  hereof,  it  may,  for  the  purpose  of  anticipat- 
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ing  the  collection  of  said  special  taxes,'"and  it  may  for  the  pur- 
pose of  anticipating  the  collection  of  any  sewerage  taxes  it  has 
power  to  levy  under  section  1  of  the  act  to  which  this  is  supple- 
Bonds,  mentary,  by  ordinance  cause  to  be  issued  its  bonds^  to  be  called 
"sewerage  bonds";  said  bonds  to  be  issued  in  four  series,  each 
series,  in  the  aggregate  respectively,  to  be  for  an  amount  not  ex- 
ceeding the  amount  of  special  taxes,  as  provided  in  section  nine 
hereof  which  become  delinquent  respectively  in  two,  three,  four 
and  five  y^ars  after  their  levy;  and  for  such  further  amount  as 
said  city  may  propose  to  levy  and  have  the  power  to  levy  for 
each  of  the  respective  years  aforesaid  under  the  provisions  of  sec- 
tion 1  of  the  act  to  which  this  is  amendatory,  on  the  property  within 
the  sewerage  district  in  which  said  sewer  or  sewers  are  to  be  or  have 
been  constructed,  the  first  series  to  be  payable  in  not  exceeding  two 
motu-  years  from  the  date  of  their  issue;  the  second  series  to  be  payable  in 
not  exceeding  three  years  from  the  date  of  their  issue;  the  third  se- 
ries to  be  payable  in  not  exceeding  four  years  from  the  date  of  their 
issue;  and  the  fourth  series  to  be  payable  in  not  exceeding  five 
years  from  the  date  of  their  issue;  all  of  said  bonds  to  bear  in- 
terest not  exceeding  six  per  cent  per  annum,  interest  payable 
Same:  Interest  annually  or  semi-annually,  as  said  council  may  provide,  with  in- 


.«flTne 
rity. 


coupons.  torest  coupons  attached,  to  express  on  their  face  the  name  of  the 

street,  highway,  avenue,  or  alley,  on  which  the  sewer  is  located, 
to  defray  the  cost  of  which  they  are  issued,  and  also  that  the  last 
fourinstallments  of  the  special  taxes  assessed  and  levied  as  afore- 
said on  property  abutting  on  the  particular  part  of  the  street, 
highway,  avenue  or  alley  on  which  said  sewer  or  sewers  are 
located,  as  also  the  sewerage  tax  levied,  or  to  be  levied,  on  the 
property  in  the  sewerage  district  to  defray  the  cost  of  the  partic- 
Pame:  sinking  ular  sewer  or  sewers  named  as  aforesaid  in  said  bonds,  shall  be 
how  creaujli.  /  *"^  Constitute  a  sinking  fund  for  the  payment  of  said  bonds  and 
interest;  and  to  be  used  and  appropriated  to  no  other  purpose 
until  the  whole  of  said  bonds,  with  interest,  shall  have  been  fully 
paid  and  discharged.  Said  bonds  shall  not  be  negotiated  or  sold 
samej^^  ^""^^^  ^^^  ^^^^  ^^*^  their  par  value,  and  may  be  respectively  for  amounts 
"^  "  '^'  ranging  from  one  hundred  dollars  to  one  thousand  dollars,  as  said 
councilmay  by  ordinance  provide.  The  proceeds  arising  from  said 
bonds  shall  be  applied  exclusively  to,  and  appropriated  and  used 
for,  no  other  purpose  than  the  liquidation  of  the  costs  of  con- 
structing the  sewer  or  sewers  upon  the  particular  street,  highway, 
avenue  or  alley,  to  defray  the  cost  of  which  said  bonds  are 
issued. 


sold  ttt  par. 


Use  of  pro- 
ceeds. 


120. 


Sec.  482. 

Where  authority  is  given  to  a 
municipal  corporation  to  pa^s  ordi- 
nances, the  violation  of  which  is 
punishable  by  fine,  or  fine  and  im- 
prisonment, the  proceedings  there- 


Statt 


under  are  necessarily  criminal: 
V.  Vail,  57-103. 

As  to  general  power  to  prescribe 
punishments,  &c.,  see  notes  to'§  456. 


[Nineteenth  General  Assembly,  Chapter  128.] 
diiSnces^r^'"        Sec.  1.     Where  any  city  or  town,  organized  under  the  general 
celvedinevl-   incorporation   laws  of  the  state,  shall  cause,  or  have  heretofore 
caused  its  ordinances  to  be  published  in  book  or  pamphlet  form, 
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Buch  book  or  pamphlet  shall  be  received  as  evidence  of   the 
passage  and  legal  publication  .of  such  ordinances,  as  of  the  dates 
mentioned  or  provided  for  therein,  in  all  courts  and  places  with- 
out further  proof. 
Sec.  487. 

[19  G.  A.,  eh.  32,  repeals  this  section,  and  enacts  the  following  in  lien 
thereot: 


Sec.  487.  All  municipal  corporations  are  hereby  empowered 
to  provide  that  all  able-bodied  male  residents  of  the  corporation  Labor  on  hiah 
between  the  ages  of  twenty-one  and  forty-five  years  shall,  ij©- ^^*'^*' ^^^  ^^ 
tween  the  first  day  of  April  and  the  first  day  of  September  each 
year,  either  by  themselves  or  satisfactory  substitute,  perform  two 
Says'  labor  upon  the  streets,  alleys,  or  highways  within  such  cor- 
porations, at  such  times  and  places  as  the  proper  officer  may 
direct,  and  upon  three  days'  notice  in  writing  given.  They  may 
further  provide  that,  for  each  day's  failure  to  attend  and  pyerform 
the  labor  as  required  at  the  time  and  place  specified,  the  de- 
linquent shall  forfeit  and  pay  to  the  corporation  any  sum  not  ex- 
ceeding three  dollars  for  oach  day's  delinquency,  and  in  case  of 
failure  to  pay  such  forfeit  within  ten  days  the  supervisor  of  high- 
ways or  street  commissioner  of  said  corporation  shall  recover  the 
same  by  action  in  the  name  of  the  supervisor  of  the  highways  or 
street  commissioner  of  said  corporation;  and  no  property  or  Action  for  • 
wages  belonging  to  said  person  shall  be  exempt  to  the  defendant  judgment  ;\z- 
on  execution;  said  judgment  to  be  obtained  before  the  mayor  of  ®"P^*""' 
said  corporation,  or  any  justice  of  the  peace  in  the  proper  town- 
ship, which  money  when  collected  shall  be  expenaed  upon  the 
streets  of  the  corporation ;  and  that  all  such  sums  remaining  un- 
paid on  the  first  day  of  September  in  each  year  may  be  treated 
and  collected  as  taxes  on  propertv,  and  the  same  shall  be  a  lien 
on  all  the  real  property  6f  the  delinquent  that  may  be  listed  for 
taxation,  and  assessed  and  owned  by  him  on  the  first  day  of 
November  of  the  same  year. 

122. 

Sec.  489. 

[By  20  G.  A.,  ch.  192,  it  is  provided  that  in  cities  of  not  less  than  eij?hfc 
thousand  inhabitants  by  the  last  census  report,  the  mayor  shall  sign  ordi- 
nances and  resolutions  before  they  shall  take  effect,  except  as  they  may  be 
passed  over  his  veto  by  vote  of  not  less  than  two  thirds  of  all  the  members 
of  the  council;  sae  that  act  in  supplement  to  page  130.] 


li- 


lt is  not  necessary  that  the  yeas 
and  nays  on  a  vote  to  suspend  the 
rule  reauirinff  reading  on  three  dif- 
ferent days  be  recorded;  and  where 
a  sutiBcient  number  of  members  to 
suspend  the  rule  appear  to  have  been 
present,  and  such  motion  is  declared 
adopted,  it  will  be  presumed  that  a 
sufficient  majority  voted  therefor: 
The  State  y.  Vail,  53-550. 

An  ordinance  makinflr  provisions 
repugnant  to  a  former  one  will  oper- 
ate to  repeal  it,  though  the  former 
one  be  not  contained  in  the  latter: 
Cittf  of  Dea  Moines  r.  Hillis,  55-64:3. 

Where  the  title  of  an  ordinance 


absolutely  prohibiting  the  sale  of 
vinous  and  malt  liquors  was  **  Regu- 
lating the  use  and  sale  of  intoxicat 
ing  liquors,''  held,  that  the  subject  of 
the  ordinance  was  not  clearly  ex- 

Sressed  in  the  title,  and  that  the  or- 
inanoe  was  therefore  void:    Town 
of  Cantril  r.  Sainet\  59-26. 

By  the  expression  **  three  different 
days,"  it  is  not  memt  that  the  ordi- 
nance must  be  read  at  three  ^neml 
meetings.  If  read  on  three  different 
days  it  will  be  sufficient,  although 
the  last  two  meetings  are  special 
meetings  by  adjouramenb:  Cutcomp 
V.  Utf,  60-156. 
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124, 

Sec.  493. 


The  requirement  that  the  yeas  and 
nays  be  called  and  recorded  is  man- 
datory, and  unless  the  record  affirm- 


atively shows  such  fact,  the  ordinance 
will  be  invalid:  Town  of  Olin  c, 
Meyers,  55-209. 


TAXATION  OP  PROPERTY  WXTHIX  CITY  OR  TOWN  FOR  ROAI>  PCRPOS£a. 

[Nineteenth  General  Assembly.  Chapter  158.] 
Sec.  1.  All  property  now  subject  to  taxation  in  any  city  or 
Property  not  town,  which  by  law  is  not  subject  to  taxation  for  j^neral  munici- 
ijlcTai  taxe""  P*'  purposes,  shall,  nevertheless,  be  liable  to  taxation  for  road 
liable  to  inxR-  purposes  Es  may  be  provided  by  the  council  of  such  city  or  town, 
pufp^^*!L  ^"^  ^^^  exceeding  the  rate  of  five  mills  upon  the  dollar  of  the  a«- 
sessed  valuation  thereof. 

12G. 
Sec.  500. 

(20  G.  A.,  ch.  20,  makeft  provision  for  issuance  of  improvement  bonds  by 
cities  of  first  class  or^ui^^a  subsequent  to  January  first,  1881;  see  that  aet 
in  supplement  to  page  111.] 

A  municipal  corporation  may  issue  third  person  who  is  liable  to  the  city 
bonds  to  a  judgment  creditor  in  pay-  for  the  indebtedness  which  it  thus 
mentof  ajudarment.  Possibly  such  attempts  to  pay,  such  invalidity  of 
bonds  would  oe  invalid  if  given  in  the  bonds  can  not  be  set  up  to  show 
excess  of  the  limitation,  even  if  given  that  the  city  has  not  been  compelled 
for  the  extinguishment  of  an  ante*  to  pnysuch  indebtedness:  Citif  </ 
cedent  and  valid  indebtedness;  but  Sioux  City  v.  Weare,  59-95. 
in  an  action  by  the  city  against  a 

10  G.  A.,  Ch.  96. 

[20  G.  A.,  ch.  79,  amends  this  act  by  striking  out  the  words  "four  thon* 
sand  five  hundred  ''  in  the  fifth  and  sixth  hncs,  and  inserting  **  thrf  thou* 
8  HJfiPe  hundnd,*'] 

130. 
Apter  Sec.  516. 

pit.lino  vacancies  in  0ppice3  op  incorporated  t0wn9. 

[Nineteenth  General  Assembly,  Chapter  124.] 
Sec.  1.    Whenever,  from  death  or  other  cause,  a  vacancy  in 
Cjuncil  to  fil!,  the  oflBce  of  mayor,  recorder,  councilman,  trustee,  or  other  officer, 
.    in  any  incorporated  town,  shall  occur,  such  vacancy  shall  be  filled 
by  the  council  of  such  incorporated  town  at  the  first  i^egular  meet* 
ing  of  such  council  after  such  vancancy  shall  occur,  or  a«  soon 
thereafter  as  may  be. 
.     Sec.  2.    The  manner  of  fillinff  such  vacancy  shall  be  by  ballot, 
By  ballot        and  the  person  receiving  a  majority  of  the  votes  of  the  whole 
number  of  the  members  elected  to  the  council  shall  bo  declared 
duly  elected  to  fill  such  vacancy,  and,  on  duly  quallfyinij,  shall 
hold  such  office  until  the  next  annual  election,  and  until  his  sue* 
cesser  is  elected  and  qualified. 

Sec.  y.  All  acts  or  parts  of  aotd  inconitatent  herewith  are 
hereby  repealed. 
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Skc.  618. 

The  action  oF  the  mayor  in  <»rrone- 
ousty  announcing  that  a  resolution  is 
not  adopt^,  for  the  reason  that  it 
has  not  received  a  three-fourths  vote, 
when  a  majority  vote  is  all  that  is 
netressary:  is  not  judicial  in  its  char- 
acter in  such  a  sense  that  it  can  not 


be  called  into  question  in  a  collateral 
proceeding.  The  erroneous,  arbitrary 
announcement  can  not  have  the  effect 
to  nullify  the  act  of  the  majority  of 
the  city  council;  City  of  Chariton  v. 
Holliday,  60-301. 


MAYOR  TO  SIGN  ORDINAKCKS  AND  RESOLUTIONS. 

[Twentieth  General  Assembly,  Chapter  102.] 

Section  1.     The  mayor  of  every  city  of  the  first  and  second  inoiHcsof 
class,  except  of  less  than  eight  thousand  inhabitants  by  the  last^^g^iinjot'io 
census  report  in  this  state,  shall  sign  every  ordinance  or  resolu-  ^o  "i^"  of^*- 
tion  passed  by  any  city  of  the  first  or  second  class  before  such       *^*^*-**' 
ordinance  or  resolution  shall  take  effect  or  be  in  force. 

Sec.  2.     If  the  mayor  of  any  city  of  the  first  and  second  class  In  rase  of  re- 
only  as  above  excepted  shall   refuse  to  sign  any  ordinance  or  Jh^}|^f,'5i*^.. 
resolution  after  it  has  been  passed  by  the  council  of  such  city  he  Jng  within  u 
shall  call  a  meeting  of  such  city  council  within  fourteen  days  **"' 
after  the  passage    of  such    ordinance    or   resolution   and   shall 
return  the  ordinance  or  resolution  to  them  with  his  reasons  for 
refusing  to  sign  the  same. 

Sec.  3.  Upon  the  return  of  the  ordinance  or  resolution  by  Council  nmv 
the  mayor  to  the  city  council  they  may  pass  the  same  upon  a  call  vJum  mb  lame. 
of  the  yeas  and  nays  by  not  less  than  two^thirds  vote  of  all  the 
members  of  said  council  over  the  mayor's  veto  and  the  clerk  or 
recorder  of  such  city  shall  certify  on  said  ordinance  that  the 
same  was  passed  by  a  two-thirds  vote  of  the  council  and  sign  it 
ofiScvally  as  clerk  or  city  recorder. 

Sec.  4.     But    if  any  ordinance  fails  to  obtain  at  least  a  two-  Faflinf?  nf  two- 
thirds  majority  of  all  the  council  elected  of  such  city  after  being *^*»^»'  *«•• 
vetoed  by  the  mayor   then  such  ordinance  or  resolution  shall  be 
void  and  of  no  effect. 

131. 
Sec.  521. 

[19  G,  A.,  ch.  25,  repeals  all  of  thip  section  after  the  word  "year  ^'  in  the 
twelfth  line,  and  enacts  in  lieu  thereof  the  following:] 

In  cities  of  the  first  class,  the  qualified  electors  of  each  ward  Cities  of  flnt 
shall,  on  the  first  Monday  of  March  of  the  year  1882,  elect  by  a^**^ 
plurality  of  votes,  one  member  of  the  city  council  who  shall  at 
the  time  be  a  resident  of  the  ward  and  a  qualified  elector  thereof. 
And  in  the  same  year  the  qualified  electors  of  cities  of  this  class 
shall    also   elect   two  members   at   large   of  such  city  council,  AMermen-*t- 
each  of  whom  shall  be  a  resident  and  qualified  elector  of  the  city  ^*^* 
in  which  he  shall  be  elected.     But  in  order  that  their  terra  of  ser- 
vice expire  in  different  years,  the  council  at  the    first   regular 
meeting  shall  determine  by  lot  which  of  the  aldermen-at- large 
shall  serve  one,  and  which  two  years.     The  term  of  service  of  the 
other  aldermen  shall  be  determined  in  the  same  way,  time,  and 
manner;  in  cases  where  the  number  is  uneven  the  majority  shall 
serve  one  year.     On  the  first  Monday  of  March  of  each  year  there- 
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after  the  qualified  electors  shall  elect  for  the  term  of  two  years  one 
alderman -at- large  and  one  in  each  ward  where  the  term  of  their 
city  embrao!  g  alderman  expires:  Provided^  that  when  any  city  of  the  first  class 
^^'  embraces  within  its  corporate  limits  the  whole  or  parts  pf  two  or 
more  diflferent  townships,  two  of  which  townships  or  parts  thereof 
contain  one  thousand  electors  each,  that  only  one  of  the  aldermen- 
at-large  herein  provided  for  shall  be  elected  from  aay  one  of  such 
townships  or  parts  of  townships. 


133. 


Sec.  525. 

This  section  and  section  418,  so  far 
as  they  relate  to  boards  of  health,  are 
repealed  by  the  act  establishing  a 
state  board  of  health  (18  G.  A.,  eh. 


151,  §  18),  inserted  on  paare  4*>1: 
Staples  V.  Pltf  mouth  Co.,  17  N.  W. 
Rep.,  569. 


Sec.  5^. 

As  to  the  liability  of  the  connty  for 
injaries  resulting:  from  defects  in 
bridges  which  it  is  under  obligation 


134. 


to  maintain,  see  notes  to  section  8(X% 
paragraph  18. 


136. 
After  Sec.  533. 

[Nineteenth  General  Assembly,  Chapter  154.] 
Sec.  1.     Any  city  of  the  second  class  shall  have  the  power  to 
May  erect  jail,  erect   and   maintain  a  city  jail,  and  to  purchase  the  necessary 
grounds  therefor,  and  to  appropriate  out  of  its  general  fund  the 
amounts  necessary  for  said  purposes. 

137. 

After  Sec.  535. 

[Twentieth  General  Assembly,  Chapter  7.] 

Section  1.  The  mayors  of  cities  of  the  first  class  organized 
under  the  general  incorporation  laws  of  the  state  and  having  a 
population  of  not  less  than  twenty-two  thousand  and  three  hun- 
dred by  the  United  States  census  of  1880  shall,  subject  to  the 
approval  of  the  city  council,  appoint  a  marshal  who  shall  be 
ex-officio  chief  of  police,  and  shall  hold  his  office  at  the  pleasure 
of  the  mayor.  The  marshal  so  appointed  shall  have  all  the 
powers  conferred  by  the  statutes  of  the  state  and  ordinances  of 
the  city  on  the  chief  of  police  and  the  marshal,  except  the  ap- 
pointment of  deputy  marshals,  «nd  shall  perform  the  duties  of 
both  offices.  He  may  designate  one  or  more  members  of  the 
regular  police  force  of  the  city  to  act  as  deputy  marshals,  and 
such  designated  policemen  shall  have  all  powers  now  conferred 
on  deputy  marshals. 

Sec.  2.  All  acts  or  parts  of  acts  in  conflict  herewith  are  hereby 
repealed. 


Mayor  to  ap- 
point marslial. 


Marshal's 
pjwera. 

May  appoint 
deputies. 


Repealing 
clause. 
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Sec.  536. 

Under  17  G.  A.,  ch.  56,  held,  that 
a  marshal  having  received  salary  un- 
der an  ordinance  in  pursuance  ot  that 
act,  was  estopped  from  also  claiming 
fees:    Bryan  v.  City  of  Des  Moines, 


51-690;  and  that  it  would  make  no 
difference  that  the  officer  had  collect- 
ed such  fees  and  paid  them  into  the 
city  treasury  under  protest:  Christ  v. 
City  of  Des  Moines,  53-144. 


140. 
16  G.  A.,  Ch.  143. 

diction  throughout  the  county.  The 
limitation  of  jurisdiction  to  the  town- 
ship in  which  the  city  is  located,  ap- 
plies only  to  appeals  and  write  of 
error   from   justices  of   the    peace: 


Winet  V.  Berryhill,  55-411. 


The  jurisdiction  of  the  superior 
court  over  appeals  from  justices  of 
the  peace,  as  here  provided,  is  not 
exclusive  of  that  of  the  circuit  court: 
Hickox  V.  Nutting,  55-403. 

Such  court  has,  as  to  cases  origin- 
ally brought  therein,  concurrent  juris- 

[This  act  is  amended  by  the  following:] 

[Nineteenth  General  Assembly,  Chapter  24.] 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Iowa, 

Section  1.     That   chapter  143,  of  the  acts  of  the  Sixteenth 
General  Assembly,  be  and  the  same  is  hereby  amended  as  fol-  See  i  amcnd- 
lows:  By  striking  out  of  section  1   thereof  the  words  "five  thou-®^ 
sand,"  in  the  first  line  of  said  section,  and  inserting  in  lieu  there- 
of the  words  "eight  thousand." 

SEa  'Z,     That  section  2  thereof  be  and  the  same  is  hereby  s<»c.  2  ameud- 
amended  by  striking  out  the  words  "  two- thirds,"  in  the  ninth  ®*^- 
line  of  said  section,  and  inserting  in  lieu  thereof  the  words  "a 
majority." 

Sec.  3.     That  section  6,  of  chapter  143,  of  the  acts  of  the  Six-  |^Y?on™fH-^" 
teenth  General  Assembly,  be  and  the  same  is  hereby  amended  by  meut  to  city 
adding  to  said  section  the  following:  "And  parties  may  be  com-  P'^"* 
mitted  to  the  city  prison  for  confinement  or  punishment  instead 
of  the  county  jail,  at  the  option  of  the  judge:  Provided^  howeoer^ 
that  in  the  absence  of  the  said  judge,  or  in  case  of  his  inability 
to  act,  then  during  such  time  proceedings  for  the  violation  of 
city  ordinances  may  be  had  before  a  justice  of  the  peace  residing 
in  such  city." 

Sec.  4.     That  section  7  thereof  be,  and  the  same  is  hereby  re- 
pealed, and  that  in  lieu  thereof  the  following  be  inserted: 

Sbc.  7.     Changes  of  venue  may  be  had  from  said  court  in   all  s^-  7  amend- 
.    •  eel*  cridiiGres  or 

Civil  actions  to  the  circuit  court,  and  in  all  criminal  actions  to  venue. 

the  district  court,  in  the  same  manner,  for  like  causes,  and  with 

the  same  efi'ect  as  the  venue  is  changed  from  the  circuit  court,  as 

now  or  hereafter  provided  by  law,  unless  it  shall  then  appear 

upon  the  showing  of  either  party  that  objections  exist  as  to  the 

circuit  judge,  in  which  latter  case  the  change  shall  be  made  to 

the  district  court.     In  criminal  actions  an  appeal  will  lie  to  the 

supreme  court,  as  now  or  hereafter  provided  by  law  for  appeal  in 

like  cases  from  the  district  courts. 

Sec.  5.     That  section  14  be,  and  the  same  is  hereby  repealed, 
and  that  in  lieu  thereof  the  following  be  inserted: 

Sec.  14.  When  causes  are  assigned  for  trial,  any  party  desir-  See.  14  amend- 
ing a  jury  shall  then  make  his  demand  therefor,  or  the  same  ^  ^"^  '"^^^' 
shall  be  deemed  to  have  been  waived.     Causes  in  which  a  jury 
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Hec.  16  amend- 
ed: juries;  how 
constituted; 
costa.  1 


has  been  demanded  shall  be  tried  first  in  their  order,  and  when  a 
disposition  shall  have  been  made  of  such  causes,  the  jury  shall 
be  discharged  from  further  attendance  at  that  term.  No  jury- 
man shall  be  detained  longer  than  one  week,  except  upon  trial 
commenced  within  the  first  week  of  his  attendance. 

Sko.  6.  That  section  16  be,  and  the  same  is  hereby  repealed, 
and  that  in  lieu  thereof  the  following  be  inserted: 

Sec.  16.  The  jury  shall  consist  of  six  qualified  jurors,  unless, 
when  a  jury  is  demanded  as  provided  in  section  3  of  this  act,  the 
party  at  that  time  shall  demand  a  jury  of  twelve,  and  in  all  civil 
cases  the  party  requesting  a  jury  of  twelve  shall  at  the  time 
of  making  such  demand  deposit  with  the  clerk  the  entire  addi- 
tional expense  of  the  additional  jurors,  which  sum  shall  be  fixed 
by  the  court  and  paid  to  the  clerk  at  the  time  of  making  such  de- 
mand. If  the  judge  shall  deem  proper,  he  shall  cause  a  special 
venire  to  issue  for  said  extra  jurors,  or  for  any  number  not  ex- 
ceeding twenty-four,  or  he  may  order  the  marshal  to  complete 
the  same  from  the  bystanders.  The  pay  for  all  iurors  shall  be 
one  dollar  per  day  and  mileage,  to  be  taxed  with  the  costs,  which 
in  all  civil  cases  shall  be  paid  by  the  county  in  the  same  manner 
as  the  circuit  and  district  courts.  All  such  deposits  of  additional 
expense  for  jurors  shall  be  paid  into  the  county  treasury  at  the 
close  of  each  term  of  such  superior  court,  and  the  county  treas- 
urer shall  give  duplicate  receipts  therefor,  one  receipt  to  be  held 
by  said  clerk,  and  the  other  to  be  presented  by  him  to  the  county 
auditor,  who  shall  charge  the  treasurer  with  the  amount  thereof 
in  the  proper  account. 

Sec.  7.  That  section  17  be  and  the  same  is  hereby  amended 
as  follows:  By  striking  out  all  after  the  words  "supreme  court," 
in  the  fifth  line. 

Skc.  8.  That  section  18  be,  and  the  same  is  hereby  repealed, 
and  that  the  following  be  inserted  in  lieu  thereof : 

Sec.  18.  Judgments  in  said  court  may  be  made  liens  upon  real 
estate  in  the  county  in  which  the  city  is  situated,  by  filing  tran- 
scripts of  the  same  in  the  circuit  court,  as  provided  in  sections 
3567  and  3668  of  the  code,  relating  to  judgments  of  justices  of 
the  peace  and  with  equal  effect,  and  from  the  time  of  such  filing 
it  shall  be  treated  in  all  respects  as  to  its  effect  and  mode  of  en- 
forcement as  a  judgment  rendered  in  the  circuit  court  as  of  that 
date,  and  no  execution  can  thereafter  be  issued  from  the  said 
superior  court  on  such  judgment,  and  no  real  property  shall  be 
levied  on,  or  sold  on  process  issued  out  of  the  court  created  under 
the  provisions  of  this  act;  and  judgments  of  said  superior  court 
may  be  made  liens  upon  real  estate  in  other  counties  in  the  same 
manner  as  judgments  in  the  circuit  and  district  courts. 

Sec.  9.  That  section  20  be,  and  the  same  is  hereby  amended 
as  follows:  By  striking  out  all  after  the  words  "  district  court," 
in  the  sixth  line  of  said  section. 

Sko.  10.  This  act  shall  not  affect  any  action,  suit  or  proceed- 
ing already  begun  and  pending  in  any  of  said  superior  courts, 
but  such  action,  suit,  or  proceeding  shall  bo  prosecuted  and  con- 
ducted after  the  taking  effect  of  this  act  as  nearly  in  conformity 
therewith  as  shall  be  practicable. 


Sec.  17  amend 
ed. 


See  IS  amend- 
ed: Judgments; 
lleiLs;  truus- 
crisis.  ~t 


Sec.  20  amend- 
ed. 


Not  to  affect 
pivtceediuiil 
pending. 
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145. 
17G.  A.,Ck56. 

This  act  is  not  unconstitutional  ajs 
delegrating  legislative  power  to  the 
city  council,  and  the  city  may  recov- 
er from  the  police  I'udge  fees  received 
by  him  in  cruninal  cases  prosecuted 

148. 
Sec.  5G1. 

Where  a  party  filing  a  plat  reserved 
therein  thp  right  to  construct  a  mill 
race  across  one  of  the  streets,  held, 
that  he  become  bound  to  erect  and 


in  behalf  of  the  state,  whether  re- 
ceived from  defendants  in  such  case 
or  from  the  county:  Citt/  of  Des 
Moines  v.  Hillia,  55-643. 


maintain  a  bridge  across  the  race  at 
his  own  expense:  City  of  Waterloo 
V.  Union  Mill  Co.,  59-437. 


149. 

Sec.  564. 


The  fact  that  the  vacation  of  a  por- 
tion of  a  plat  will  close  streets  there- 
in, and  thus  abridge  the  number  of 
ways  of  access  to  the  property  of  the 
proprietor  of  another  portion  of  the 


plat,  will  not  be  ground  for  objecting 
to  such  vacation,  if  one  or  more  ways 
are  left,  reanonably  convenient,  so 
that  no  substantial  right  is  abridged: 
Lorenzen  v,  Preston,  53-580. 


156. 
Sec.  573. 

[19  G.  A.,  ch.  115,  repeals  this  section,  and  enacts,  in  lieu  thereof,  the  fol- 
lowing:] 

Sec.  573.     The  general  election  for  state,  district,  county  and  (General  dec 
township  officers  shall  be  held  throughout  the  state  on  the  second 
Tuesday  of  October  in  each  odd-numbered   year,  and  in  each 
even-nurabered   year  said  general  election  shall  be  held  on  the 
Tuesday  next  after  the  first  Monday  of  November. 

157. 
After  Sec  586. 

[17  G.  A.,  ch.  51,  after  dividinsr  certain  judicial  districts  into  two  circuits 
each  (see  supplement  to  page  1166),  provides  as  follows:] 

Sec.  9.     At  the  general  election  to  be  held  in  the  year  1880,  P'^j"}^^,^^'^ 
and  every  fourth  year  thereafter,  there  shall  be  elected  a  judge  of  where  the  «iih- 
the  circuit  court  for  each  of  the  said  first  and  second  circuits  by  ^^^^^  ^  ^*^^^*^**• 
,  this  act  created,  who  shall  hold   his  office   for  the  term   of  four 
years,  and  until  his  successor  is  elected  and  qualified. 
[Other  sections  of  this  act  are  inserted  in  supplement  to  page  38.] 
[20th  G.  A.,ch.  19,  divides  the  sixth  judicial  district  into  two  circuits:  See 
the  supplement  to  page  1166.     It  further  provides  as  follows:] 

Sec.  5.     At  the  general  election  to  be  held   in  the  year   1884  Election  and 
th6re  shall  be  elected  in  the  counties  composing  said  first  and  ^naaofiu*^^'^^ 
second  circuits  as  by  this  act  created,  and  every  fourth  year  there- 
after a  judge  of  the  circuit  court  of  each  of  said  first  and  second 
circuits,  who  shall  hold  his  office  for  the  term  of  four  years  and  un- 
til his  successor  is  elected  and  qualified.     The  governor  shall  hav» 
the  same  authority  to  fill  vacancies,  and  the  same  provisions  shall 
apply  with  the  same  force  and  effect  to  any  vacancies  occurring  vacancies, 
in  said  first  and  second  circuits  by  this  act  created,  as  now  apply 
^o  vacancies  in  judicial  circuits. 
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[Other  sections  of  the  same  act  relating  to  the  duties,  etc.,  of  the  judges 
BO  elected,  are  inserted  in  supplement  to  page  38.] 

[20  G.  A.,  ch.  181,  divides  the  fourth  judicial  district  into  two  circuits: 
See  the  supplement  to  page  1166.     It  further  provides  as  follows:] 

Sec.  2.  At  the  general  election  to  be  held  in  the  year  A.  D. 
1 884  and  every  fourth  year  thereafter,  there  shall  be  elected  in 
each  of  said  judicial  circuits,  as  aforesaid,  by  the  qualified  elec- 
tors thereof,  a  circuit  judtre  for  each  of  said  circuits,  who  shall  be 
a  resident  of  the  circuit*  for  which  he  shall  be  elected,  and  notice 
of  the  holding  of  said  election  shall  be  included  in  the  proclama- 
tion of  the  governor  relating  to  such  general  election. 
Term  of  office.  Sec.  5.  The  term  of  oflfice  of  each  of  the  circuit  judges  pro- 
vided for  by  this  act  shall  commence  on  the  first  day  of  January, 
1885,  and  continue  for  four  years  and  until  their  successors  are 
elected  and  qualified  in  accordance  with  the  laws  of  the  State  re- 
lating to  the  election  and  qualification  and  term  of  oflSce  of  circuit 
judges,  who  shall  hold  their  oflBce  for  a  like  term  of  four  years. 

[Other  sections  of  the  same  act,  relating  to  the  duties,  etc.,  of  the  judges 
so  elected,  are  inserted  in  supplement  to  page  3d.] 


Jtidpc  elected 
111  18&1. 


Mnst  be  n  res- 
idout  of  itie 
circuit. 


Additional  cir- 
cuit judge 
elected  in  cer- 
tain circuits. 


Terms  of  office 
of  such  judges. 


Additional  cir- 
cul  judge  in 
f  econd  judicial 
district. 


Term. 


ADDITIONAL  CIRCUIT  JUDGES. 

[Nineteenth  General  Assembly,  Chapter  56.] 

Section  1.  Each  judicial  circuit  of  this  state,  wherein  is  situated 
a  city  containing  a  population  in  excess  of  twenty-two  thousand 
and  three  hundred  or  more,  by  the  United  States  census  of  1880, 
shall,  at  the  general  election  in  the  year  1882,  and  every  four 
years  thereafter,  elect  one  additional  circuit  judge. 

Sec.  2.  The  term  of  office  of  said  additional  judges  provided 
for  by  this  act  shall  commence  on  the  first  Monday  of  January, 
1883,  and  continue  for  four  years,  or  until  their  successors  are 
elected  and  qualified. 

[The  other  sections  of  this  act  are  inserted  in  supplement  to  page  38.] 
[Twentieth  General  Assembly,  Chapter  18.] 

Section  1.  The  second  judicial  district  of  this  state  shall  at 
the  general  election  in  the  year  1884,  and  every  four  years  there- 
after, elect  one  additional  circuit  judge. 

Sec.  2.  The  term  of  office  of  said  additional  judge  shall  com- 
mence on  the  first  Monday 'in  January,  1885,  and  continue  for 
four  years,  or  until  his  successor  is  elected  and  qualified. 

[The  other  sections  of  this  act  are  inserted  in  the  supplement  to  page  38.] 

158. 
Sec.  593. 

The  ballots  for  justice  of  the  peace  I  supervisors  under  the  provisions  of 
should  be  canvassed  by  the  board  of  |  §  634.    Lynch  v,  VermaieHf  61-76. 


165. 

Sec.  631. 

The  board  of  supervisors  and  not  I  the  peace, 
the  township  trustees  have  authority    76. 
to  canvass  the  ballots  for  justice  of 


Lynch  V.  Vermasen,  61- 
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169. 

ELECTION  OP  REPRESENTATIVES  IN"  CONGRESS. 

[Nineteenth  General  Assembly,  Chapter  163.] 
[Sections  1  to  12  inclusive  divide  the  state  into  congressional  districts, 
which  are  given  on  page  1166  a.] 

Sec.  13.  Each  of  the  said  districts  shall  be  entitled  to  one 
ropresentative  in  Congress,  and  the  first  election  of  members  of 
Congress  under  this  act  shall  be  at  the  general  election  in  the 
year  one  thousand  eight  hundred  and  eighty-two.  Members  of 
Congress  shall  be  elected  at  the  general  election  hold  every  two 
years  thereafter. 

Sec.  14!     The  returns  of  elections  for  members  of  Congress 
under  this  act  shall  be  made  to  the  secretary  of  state;  and  the^^rns;  can- 
canvass  shall  be  made  by  the  board  of  state  canvassers;  which 
return  and  canvass  shall  be  made  as  required  by  law  for  the  re- 
turn and  canvass  of  auditor  of  state. 

173. 

Sec.  680. 

The  want  of  approval  of  bond  of  I  visors  does  not  invalidate  the  bond, 
county  officer  by  the  board  of  super-  |  Moore  v,  McKinletf,  60-367. 

174. 

Sec  690. 

An  officer  when  he  enters  npon  a  '  ascertain  whether  they  really  repre- 
sttbeequent  term,  must  be  presumed,  sent  money,  it  is  not  binding  upon 
in  the  absence  of  evidence  ti  the  '.  the  sureties,  and  they  may  show  tnat 
contrary,  to  have  on  hand  all  the  j  the  defalcation  had  taken  place  prior 
funds  with  which  he  is  chargeable,  { to  the  givinsr  of  their  bona.  '  But  the 
and  proof  of  the  amount  which  treasurer  himself  is  estopped  from 
shonla  have  been  on  hand  at  that  showing  that  he  did  not  have  the 
time  will  be  prima  facie  proof  that  money  on  hand  as  he  represented  he 
it  was  on  hand.  The  fact  that  his  had,  even  though  the  board  knew  of 
bond  is  approved  without  his  hav-  ;  his  fraud  and  participated  therein: 
ing  produced  and  accounted  for  all '  Webster  Co,  v.  Hutchinson,  60-721. 
funds  and  property,  as  here  required,  i  This  estoppel,  however,  does  not 
will  not  exempt  his  sureties  from  I  apply  in  a  criminal  prosecution  for 
liability:  Dist.  T'p  of  Fox  v.  Mc-  \  embezzlement,  and  the  treasurer  may, 
Cordy  54-346.  |  notwithstanding  his    statements    to 

While  it  is  held  in  Boone  Co,  v.  \  the  board,  show  that  the  embezzle- 
Jones,  54-699,  that  a  settlement  ment  accrued  during  a  previous  term, 
with  the  countv  is  conclusive  upon  I  and  at  such  time  as  that  the  prose- 
the  officer  and  his  sureties,  although  I  cution  therefor  is  barred  by  the  stat- 
the  money  produced  as  county  funds  ute  of  limitations:  State  v.  Hutchi- 
is  not  so  in  fact  but  is  merely  pro-    son,  60-478. 

cured  for  that  purpose,  and  estops  I  The  term  for  which  an  incumbent 
the  officer  and  sureties  from  show- 1  holding  over  is  to  occupy  the  office 
ing  that  the  defalcation  had  taken  and  qualify,  is  not  a  full  tenn,  but 
place  in  the  previous  term  (see  note  only  until  the  vacancy  can  be  legally 
to  §  913),  yet  if  the  certificate  by  the  filled  by  election:  Dyer  r.  Bagwell, 
supervisors  upon  the  bond,  as  here  |  54-487;  Boone  Co,  v,  Jones,  58-373. 
provided  foi*,  is  made  merely  upon  i  Where  a  holding  over  officer  exe- 
production  of  certificates  of  deposit,  j  cuted  a  Ijond  with  sureties  for  the 
checks,   etc.,  without  any  effort  to  !  entire  period  of  the  term  of  the  per- 
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son  in  whose  place  he  held  over, 
under  a  mistaken  belief  that  he  was 
entitled  to  bold  for  the  entire  term  of 
such  officer,  and  at  the  next  election 
was  duly  elected  to  fill  the  vacancy 
in  such  office,  and  executed  a  new 
bond.  Held,  that  the  sureties  on  the 
first  named  bond  were  not  co-sureties 
with  those  on  the  second  bond  for 
the  period  subsequent  to  the  last 
election,  and  coula  not  be  compelled 
to  contribute  for  a  defalcation  occur- 


f^nbmittlng  to 
vote. 


ringr  during  that  time:  Boon^  Co.  v. 
Jones,  58-573. 

The  duty  of  an  officer  not  to  ap- 
prove the  bond  until  the  person 
(qualifying  has  accounted  as  required 
in  this  section,  is  a  duty  to  the  pub- 
lic only,  and  neglect  thereof  will  not 
render  sach  officer  liable  to  the 
sureties  on  the  new  bond:  H$ld  v. 
Bagwell,  58-139. 

Surety  is  not  liable  for  defalcation 
prior  to  the  giving  of  the  bond  cm 
which  he  becomes  surety:  Ibid, 


175. 


Sec.  692. 

A  promise  by  a  candidate  to  pay 
into  tine  public  treasury,  if  elected,  a 
part  or  all  of  the  compensation  al- 
lowed by  law  to  the  incumbent  of 
the  office  for  which  he  is  a  candidate, 


is  an  offer  of  a  bribe  to  the  electors 
within  IT  4  of  this  section:  Carrothere 
V.  Russell,  53-346. 

To  offer  a  bribe  to  an  elector  is  a 
crime.    See  §  3993  and  notes. 


Sec.  766. 

[19  G.  A., 
"land-office. 


183. 

oh.  117,  amends  this  section,  by  initerting  after  the  words 
in  the  third  line,  the  words  '^clerk  qf  the  supreme  court." 


The  same  act  amends  §  3771,  which  see.] 

Sec.  767. 

The  provision  that  *'in  the  absence 
or  disabilitv  of  the  principal,  the 
deputy  shall  perform  the  auties  of 
the  principal  pertaining  to  hib  office,'* 
was  designed  rather  to  devolve  and 
make  imperative  upon  the  deputy 
the  duties  of  the  principal  in  the  ab- 
sence or  disability  of  the  latter,  and 
was  not  designed  to  withhold  from 
the  deputy  the  power  to  perform  such 


duties  except  in  the  absence  or  dis- 
ability of  the  principal.  The  fact 
that  such  duties  are  pei^ormed  by 
the  deputy  in  the  presence  of  the 
principal  does  not  render  the  acts 
void:  Moore  v.  McKinley^  60-367. 

The  sheriff  is  not  hound  by  accept- 
ance of  service  by  his  deputy:  Cha* 
pin  V,  Finkerton,  58-236. 


187. 


Sec.  784. 

An  officer  who  holds  over  alter  his 
term  on  account  of  a  failure  to  elect 
a  successor,   only   holds   until   the 

Sec.  787. 

Where  an  elective  officer  is  ap- 
pointed by  the  board  of  supervisors 
to  fill  a  vacancy,  he  is  not  subject  to 
removal  by  such  board  at  pleasure, 
but  is  entitled  under  Const.,  Art  11, 


vacancy  in  the  office  can  be  legallv 
filled  by  election:  Dver  v.  Bagwell, 

54^7. 


§  6,  to  hold  for  the  residue  of  the 
unexpired  term  unless  removed  for 
cause:  St€Ue  ex  rel,  r.  Chathurn,  19 
N.  W.  Rep..  816. 


189. 

15  G.  A.,  Ch.  28. 

[20  G.  A.,  oh.  182,  amends  this  act  (as  already  amended  by  18  G.  A.,  ch. 
13),  by  adding  thereto  the  following:] 

and  provided  further  that  the  board  of  supervisors  in  any  county 
to  which  these  provisions  do  not  apply,  may  at  their  discretion 
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order  a  vote  of  the  electors  of  said  county  at  any  general  elec- 
tion, and  the  electors  of  such  county  may  by  a  majority  vote 
thereof  authorize  the  said  board  of  supervisors  to  levy  such  tax. 

Sec.  797/ 

[As  to  taxation  of  lands  ^nted  to  railroads  by  general  government  or 
state,  s  e  20  G.  A.,  ch.  28,  in  supplement  to  page  194.] 


The  exemption  of  the  property  of 
a  school  district,  used  for  school  pur- 
I)08e8,  from  taxation,  extends  only  to 
general  taxes,  levied  under  this  title 
of  the  Code,  and  does  not  exempt  it 
from  a  special  tax  assessed  by  a  mu- 
nicipal corporation  for  building  side- 
walks: City  of  Sioux  City  v.  Ind. 
8ch.  Dist.  of  Sioux  City,  55-150. 

Where  a  charitable  society  invest- 
ed its  **  widows'  and  orphans*  fund  *' 
in  real  property,  which  was  leased 
for  business  purposes,  the  proceeds 
being  strictly  applied  to  the  proper 
objects  of  the  fund,  held,  that  such 

Sroperty  was  not  exempt  from  taxa- 
on:   Fort  Dea  Moines  Lodge,  etc, 


V.  County  of  Polk,  56-34. 

A  printer  is  a  mechanic  within  ^  6 
of  this  section,  and  >he  term  **tools*' 
there  used  may  properly  inclnde  the 
press,  types,  imposing  stones,  etc., 
necessary  to  carry  on  his  business: 
Smith  V.  Oahum,  58-474. 

The  fact  that  a  tract  of  forty  acres 
is  owned  by  a  religious  sociefy,  and 
one  half  acre  in  one  comer  thereof  is 
used  as  a  burying  ground,  while  the 
remainder  is  used  for  farming  pur- 
poses, is  not  sufficient  to  entitle  the 
whole  tract  to  exemption  from  taxa- 
tion: Mulroy  v.  Churchman,  60- 
717. 


191. 


Sec.  798. 

The  exemption  from  taxation  is 
not  in  the  nature  of  a  contract  be- 
tween the  State  and  the  property 
owner,  and  does  not  prevent  subse- 
quent legislation  altering  the  law 
and  removing  the  exemption.   There- 


fore, held  that  18  G.  A.,  ch.  190, 
limiting;  the  amount  of  exemption 
under  this  section,  was  applicable  to 
timber  land  planted  before  the  pass- 
asra  of  the  act:  Shiner  v,  Jacobs,  17 
N.  W.  Rep.,  613. 


193. 


Sec.  802. 

Where  the  owner  of  a  farm  bad 
made  an  executory  oral  agreement  to 
convey  the  same  at  a  future  time,  a 
part  of  the  consideration  being  paid, 
the  balance  to  be  paid  at  the  time  of 
conveyance,  held  that  the    unpaid 

Sec.  803. 

Where  the  administrator  is  a  resi- 
dent of  the  same  county  where  dece- 
dent died,  but  of  another  township, 
the  personal  property  coming  into 


purchase  money  was  a  credit  within 
the  meaning  of  this  section,  although 
a  payment  could  not  be  demanded 
until  conveyance  was  tendered.  Per^ 
rine  v.  Jacobs,  19  N.  W.  Rep.,  861. 


possession  of  the  administrator  shonld 
be  assessed  in  the  township  where 
the  admimstralor  resides:  Cameron 
V,  City  of  Burlington,  56-320. 


194. 
Afteb  Sec.  808. 

taxatiojt  op  lands  granted  to  bailroads. 

[Twentieth  General  Assembly,  Chapter  28.] 
Secttion  1.     All  lands  lying  within  the  state  of  Iowa,  which  Land  earned 
have  been  heretofore  granted  or  may  be  hereafter  granted  to  any  ^**L"^  d 
railroad  company  oi*  corporation  by  the  general  government  or  Sxed.    * 
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by  the  general  government  to  the  state  of  Iowa  and  by  the  state 
granted  to  any  such  railroad  co^npany  or  corporation  shall  be 
subject  to  assessment  and  taxation  within  the  counties  wherein 
situated  from  and  after  the  year  the  same  may  be  earned,  to  the 
same  extent  as  though  patents  had  been  issued  to,  and  the  title  of 
record  was  in  such  railroad  companies  or  corporations.  The  fact 
that  such  lands  are  claimed  by  more  than  one  such  company  or 
corporation  shall  in  no  way  affect  the  liability  of  such  lands  to 
assessment  and  levy,  provided^  nothing  herein  contained  is  in- 
tended to  subject  any  lands  to  taxation  for  the  past  that  were  not 
taxable  prior  to  the  passage  of  this  act. 

Sec.  3.  [Sec.  2.]  Parol  evidence  shall  be  admissible  to  prove 
when  said  lands  were  earned. 

Sec.  4.  [Sec.  3.]  All  acts  or  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed. 


Provlao. 


Evidence. 


Repealing 
clause. 


195. 


Sec.  812. 

A  tax  based  upon  an  assessment  of 
personal  property  to  the  person  own- 
ing the  same  at  time  of  assessment, 
but  who  did  not  own  it  on  January 
Ist  preceding,  is  illegal,  and  its  col- 
lection may  bo  epjomed.  Personal 
property  brought  into  the  state  after 
January  1st  is  not  taxable  for  that 
year:  yVangUr  Bro8.  v.  Blaekhawk 
Co.,  56-384. 

An  assessment  of  money?  and  cred- 

Sec.  813. 

Although  the  taxation  of  the  prop- 
erty of  a  corporation  to  the  corpora- 
tion, and  the  shares  of  its  capital 
stock  to  its  stockholders,  may  amount 


its  at  any  other  place  than  the  resi- 
dence of  the  owner,  is  illejfal  and 
void:     Barber  v.  Farr^  54-57. 

The  assessor  is  not  required  to  ex- 
amine each  forty  acre  tract,  but  of 
necessity  must  arrive  at  the  value 
from  information  derived  from  oth- 
ers, having  regard  to  the  elements  of 
value  prescribed  by  statute:  Beeson 
V.  Johns,  59-166. 


to  double  taxation,  yet  such  a  pro- 
vision is  not  unconstitutional :  CooJt 
V.  City  of  Burlington^  59-251. 


197. 


Sec.  818. 

Although  15  O.  A.,  ch.  60,  §  28 
(p.  319),  provides  another  method 
tor  the  taxation  of  savings  banks, 
yet  the  difference  in  such  methods  of 
taxation  as  to  savings  banks  and 
national  j>ank8  does  not  constitute  a 


discrimination  in  taxation  as  aiminst 
national  banks,  within  the  provision 
of  §  5219  of  the  Rt^vised  Statptes  ot 
the  U.  S.  :  Darenpori  National 
Bank  V.  Board  of  EqualizaiioHt  19 
N.  W.  Rep.,  889. 


198. 

Sec.  821. 

[By  20  G.  A.,  ch.  70,  §  3,  the  county  auditor  is  to  provide  suitable  col- 
umns, properly  headed,  in  the  assessor's  book,  for  the  listing  of  dogs:  See 
that  act  in  supplement  to  page  409.] 

A  depcription  of  property  as  the    not  sufficient  to  support  a  tax  title; 
"  N.  W.  part  of  the  N.  E.  M  of  the    Boberta  v.  Deeds,  57-320. 
N.  E.  }i  containing  three  acres,'*  is 
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199. 

Sec.  822. 

[By  20  G.  A.,  ch.  70^  §  1,  the  a«»8e88or  is  required  to  list  dogrs  in  the  name 
of  the  owner  thereof,  without  affixing  any  value:  See  that  act  in  supple- 
ment to  page  409.] 


202. 


Sec.  831. 

Equity  will  not  interfere  to  correct 
an  over- assessment,  and  enjoin  the 
collection  of  taxes  thereon :  Powers 
r.  Bowman,  53-359.  But  where  the 
assessment  is  void,  as  where  personal 
property  is  assessed  at  some  other 
place  than  that  of  its  owner's  resi- 
dence, equity  will  entertain  jurisdic- 
tion and  enjoin  the  collection  of  the 
tax,  and  the  party  injured  is  not  con- 
fined to  an  appeal  to  the  board  of 
equalization:  Barber  v*  Fan%  54- 
57.  The  same  rule  applies  where 
taxes  are  levied  upon  property  ex- 
empt from  taxation:  Smith  v.  Os- 
burn,  53-474. 

On  the  trial  of  the  appeal  in  the 
circuit  court,  the  taxpayer  is  not  en- 
titled to  a  trial  by  jury,  and  on  appeal 


to  the  supreme  court  the  case  is  tria- 
ble de  novo:  Davis  v.  City  of  Clin- 
tony  55-549;  Dunleith  and  Dubuque 
Bridge  Co,  v.  County  of  Dubuque, 
55-558. 

The  amendment  takes  away  the 
right  of  appeal  in  cases  in  which  the 
sixty  days  had  elapsed  without  any 
appeal  being  taken  prior  to  the  tak- 
ing effect  of  the  amendment:  Slocum 
V.  Fayette  Co.,  61-169. 

In  case  of  an  en-oneous  assessment, 
as  for  instance,  where  property  prop- 
erly assessable  to  a  firm  in  one  county 
is  erroneously  assessed  to  one  of  the 
partners  in  another  county,  the  only 
remedy  is  by  a  proceeding  before  the 
board  of  equalization:  Harris  v, 
Fremont  Co.,  19  N.  W.  Rep.,  826. 


205. 

Sec.  839. 

[By  20  G.  A.,  ch.  70,  §  2.  the  board  is  required  to  levy  a  tax  upon  dogs 
listed  by  the  assessor,  of  fifty  cents  on  each  male  and  one  dollar  on  each 
female:    See  that  act  in  supplement  to  page  409.] 

[By  20  G.  A.,  ch.  200,  §  1,  the  board  of  supervisors  is  authorized  to  levy  a 
road  tax  of  not  exceeding  one  mill:  See  tnat  act  in  supplement  to  page 
246.] 


Sec.  841.. 

Where  it  appeared  that  the  assess- 
ment roll  had  been  corrected  by  some 
one,  and  that  as  so  corrected  it  had 
remained  on  file  as  a  record  in  the 
auditor*s  office,  and  been  regarded  in 
subsequent  proceedings  as  correct, 
helU,  that  a  party  objecting  to  the 
correction  as  not  made  by  proper  au- 


thority, had  the  burden  of  showing 
that  it  was  incorrect  and  that  the 
taxes  assessed  were  inequitable  or 
unjust,  it  appearing  that  unless  cov- 
ered by  sucn  correction  the  land  had 
been  entirely  omitted  from  assess- 
ment: Beeson  v,  Johns,  59-166. 


207. 

•  Sec.  846. 

[By  20  G.  A.,  ch.  70,  the  treasurer  is  required  to  collect  a  dog  tax  at 
same  time  as  other  taxe^i,  and  keep  the  same  as  a  separate  fund  to  be  paid 
out,  as  therein  provided,  on  warrants  issued  by  the  auditor  to  persons  whose 
claims  for  damages  to  domestic  animals  by  dogs  have  been  allowed  by  the 
board  of  supervisors:    See  the  act  in  supplement  to  page  409.] 
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TiiTtes;  when 
due. 


209. 

Sec.  857. 

[20  G.  A.,  ch.  194,  §  1,  repeals  this  secfcion  and  enacts  in  lieu  thereof  the 
following.] 

Sec.  857.  No  demand  of  taxes  shall  be  necessary,  but  it  shall 
be  the  duty  of  every  person  subieot  to  taxation  to  attend  at  the 
oflBce  of  the  treasurer,  unless  otherwise  provided,  at  some  time 
between  the  first  Monday  in  January  and  the  first  day  of  March 
following,  and  pay  liis  taxes  in  full;  or,  he  may  pay  the  one-half 
thereof  before  the  first  day  of  March  succeeding  tlie  levy  and  the 
remaining  half  thereof  before  the  first  day  of  September  follow- 
ing; provided^  that  in  all  cases  where  the  half  of  any  taxes  has 
not  been  paid  before  the  first  day  of  April  succeeding  the  levy 
thereof,  tne  whole  amount  of  taxes  charged  against  such  entry 
shall  become  delinquent  from  the  first  day  of  March  following 
such  levy;  and  in  case  the  second  installment  of  any  taxes  be  not 
paid  before  the  first  dav  of  October  succeeding  its  maturity,  pen* 
alty  shall  be  computed  on  such  installment  from  the  first  day  of 
September  designating  the  maturity  of  such  installment;  j^ratJM^ 
ed  aho^  th&t  in  all  cases  where  taxes  are  paid  by  installment  as 
herein  provided,  each  of  such  payments,  except  road  taxes,  shall 
be  apportioned  among  the  several  funds  for  which  taxes  have 
been  assessed,  in  their  proper  proportions.  And  if  any  one  neg- 
lect to  pay  his  taxes  at  or  before  maturity,  as  herein  provided,  the 
treasurer  may  make  the  same  by  distress  and  sale  of  his  personal 
property  not  exempt  from  taxation,  and  the  tax-list  alone  shall  be 
sufficient  warrant  therefor. 


Proviso. 


First  install- 
ment. 


Fecond  Install 
meut. 


rroviso. 


Apportioned. 


CoUecllon  by 
distress  ana 
sale. 


The  purchaser  of  land  upon  which 
the  taxes  are  due  and  unpaid  takes 
subject  to  the  lien  of  such  taxes  but 

Sec.  859. 

A  person  appointed  under  this  sec- 
tion cannot  recover  from  a  private 
person  additional  fees  for  services 
performed  under  an  alleged  contract 


does  not  become  personally  liable 
therefor:  Ritchie  v.  McDume,  17 
N.  W.  Rep..  167. 


to  pay  such  additional  compensation 
in  consideration  of  his  remaining  in 
office  and  performing  the  duties 
thereof:    FatcceU  v.  Eherly,  58-544. 


Sec.  865. 

A  party  buying  at  tax  sale  property 
covered  by  a  school  fund  mortgage 
acquires  thereby  a  lien  for  the  taxes 


211. 


paid  and  becomes  entitled  to  redeem 
from  the  school  fund  claim:  A^res 
V.  Adair  Co.,  17  N.  W.  Bep..  161. 

Secs.  865  and  866. 

[20  G.  A.  ch.  194,  §  1  repeals  these  sections  and  enacts  in  lieu  thereof  the 

following:] 

Delinquent  Sec.  865.     All  taxes  due  and  unpaid  on  the  first  day  of  March 

drawing  inter-  ^^  ^^®  ^^^^  ^^^  ^^  September,  shall  become  delinquent  and  draw 

esu  interest  as  hereinafter  provided;  and  taxes  upon  real  property  are 

hereby  made  a  perpetual  lien  thereon  against  all  persons   except 

the  United  States  and  this  state;  and  taxes  due  from  any  person 

er^ty^taxon*^  upon  personal  property  shall  be  a  lien  upon  any  real  property 

how  collected,  owned  by  such  person,  or  to  which  he  may  acquire  a  title;  and  the 
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treasurer  is  authorized  and  directed  to  collect  the  delinquent  taxes 
by  the  sale  of  any  property  upon  which  the  taxes  are  levied,  or 
any  other  personal  or  real  property  belonging  to  the  person  to 
whom  the  taxes  are  assessed. 

Sec.  868.     The  treasurer  shall  continue  to  receive  taxes  after  penalty  on 
they  become  delinquent  until  collected  by  distress  and  sale;  and  ^x^**^*~"^ 
if  the  one-half  of  the  taxes  charged  against  any  entry  on  the  tax- 
book  in  the  hands  of  a  county  treasurer  be  not  paid  before  the 
first  day  of  April  after  the  same  has  been  charged;  or  if  the  re- 
maining half  of  such  taxes  has  not  been  paid  before  the  first  day 
of  October  after  its  maturity,  he  shall  collect,  in  addition  to  the 
tax  of  each  tax-payer  so  delinquent,  as  penalty  for  non-payment, 
interest  on  such  delinquent  taxes,  at  the  rate  of  one  per  cent  per 
month  thereafter  until  p&id;  pravided^  that  in  all  cases  where  the  Proviso, 
half  of  any  taxes  has  not  been  paid  before  the  first  day  of  April 
after  the  same  has  been  charged  on  the  tax-books,  penalty  as 
above  shall  be  collected  on  the  whole  amount  of  taxes  charged 
against  such  entry  from  the  first  of  March  succeeding  the  levy; 
and  provided  ahOy  that  the  penalty  prescribed  by  this  section  shall  proviso, 
not  apply  upon  taxes  levied  by  any  court  to  pay  judgment  on  city 
or  county  indebtedness,  but  upon   such  taxes  no  other   penalty 
than  the  interest,  which  such  judgment  draws,  shall  be  collected; 
And  provided  further^  nothing  in  this  chapter  shall  be  construed  provisa 
to  alter  the  present  rules  governing  the  collection  of  road  taxes, 
save  that  all  such  tax  collected  by  the  county  treasurer  shall  be 
included  in  the  first  installment,  and  provided  further^  that  the 
penalties  provided  by  this  section  shall  not  apply  to  or  be  collect- 
ed upon  any  taxes  levied  in  aid  of  the  construction  of  any  railroad 
in  this  state. 


212. 


Sec.  870. 

Where  property  was  sold  for  an 
amount  of  tax,  part  of  which  was  not 
a  iien  thereon,  held,  that  the  owner 
^ight  recover  from  the  county  the 
amount  of  such  tax,  with  cost^,  iti- 
♦'^rest  and  penalties,  which  he  was 
compelled  to  pay  in  order  to  redeem; 
Brownie e  v.  Marion  Co,,  53-487. 

Where  title  to  land  was  for  a  long 
time  in  liti^tion  between  jparties 
claiming  title  under  conflicting 
grants,  one  of  them  paymg  the  taxes, 
and  it  was  finally  decided  that  title 
was  in  the  other,  held^  that  the  one 
who  paid  the  taxes  might  recover 
the  amount  so  paid  from  the  one  ad- 
judged owner  of  the  land  (dis- 
tinguishing the  ca^e  from  Oat-raghan 
r.  Knighty  47-525):  Goodnow  v 
Moulton,  51-555;  Same,  v.  Wells. 
54-326;  Same  t?.  Stryker,  61-261. 

And  interest  on  the  amount  paid 
by  the  unsuccessful  claimant  of  the 
And,  at  the  legal  rate  of  interest, 
may  be  recovered,  commencing  at  the 


date  of  payment:  Goodnow  v.Litch' 
;i«W,  19N.W.  Rep.,226.  Bub  where 
the  purchaser  of  property  at  execu- 
tion sale  makes  redemption  from  a 
previous  tax  sale  of  the  property  he 
cannot  recover  from  the  former  own- 
er the  amount  paid;  Barr  v,  Pat" 
rick,  59-l:M. 

Morris  v,  Counly  of  Sioux,  42-416, 
followed:  Sears  v.  Marshall  Co.,  59- 
603.  , 

It  is  the  tax  which  has  been  ille- 
gally or  erroneously  exacted  which  is 
to  be  refunded.  Tne  money  which  is 
to  be  returned  to  the  taxpayer  is  to 
be  taken  from  the  particular  fund  or 
funds  into  which  it  went  when  the 
tax  was  collected .  No  judgment  can 
be  rendered  against  a  county  on  ac- 
count of  taxes  illegally  or  erroneously 
collected  for  any  of  the  public  organi- 
zations or  corporations  for  whose 
benefit  the  county  treasurer  collects 
taxes,  without  proof  that  there  re- 
mains in  the  treasury,  funds  belong* 
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ing  to  such  orsranization  or  corponir 
tion,  which  can  properly  be  applied 
to  the  satisfaction  of  such  judgment: 
Joica  Railroad  Land  Co.  r.  County  of 
Woodbury,  19  N.  W.  Rep.,  915. 

Although  a  special  tax  cannot  be 
refunded  out  of  other  taxes,  yet  where 
it  was  shown  that  their  remained  a 
sufficient  amount  in  the  treasury  to 
refund  to  plaintiff  the  sum  he  was 
entitled  to  recover  from  the  fund,  the 
recovery  was  allowed  to  stand:  Dickey 
V,  County  of  Polk,  58-287. 

Township  road  taxes  collected  and 
paid  over  to  the  township  clerk  can- 
not be  recovered  back  from  the  county 
even  though  they  have  been  illesrally 
collected:  Stone  v.  County  of  Wood- 
bury, 61-522.    But  bridge  taxes  to 


be  collected  and  dispersed  by  the 
county  constitute  a  part  of  the  county 
funds  and  are  not  within  the  forego- 
ing rules:  Dickey  v.  Polk  Co.,  58-287. 

Where  taxes  are  illegal,  through 
erroneous  action  of  the  board  in  rais- 
ing an  assessment,  they  may"  be  re- 
covered back  under  this  secbon ;  fail- 
ure to  pursue  remedies  to  arrest  the 
collection  of  the  taxes  will  not  waive 
or  forfeit  such  right  to  recover  them: 
Ibid. 

This  section  is  not  applicable  to  a 
case  of  erroneous  assessment  made  in 
the  exercise  of  lawful  authority;  the 
onl^  relief  in  such  case  is  by  appli- 
cation to  the  board  of  equalization 
under  §  831 :  Harris  v.  Fremont  Co., 
19  N.  W.  Rep.,  826. 


213. 

Sec.  871. 
[20  G.  A.,  ch.  194,  §  2,  amends  this  section  by  striking  out  the  word 

**  October ''  where  it  occurs  in  the  first  line  of  said  section  and  in  lieu  thereof 

inserting  the  word  **  December.*^] 

railroad  taxes  is  legal:  Crowell  f. 
Merrill,  60-53. 

It  appearing  that  there  were  three 
bidders  at  a  tax  sale,  and  that  they 
did  not  bid  against  each  other,  and 
this  being  the  only  evidence  of  a 
fraudulent  combination,  held,  that  it 
was  not  sufficient  and  that  fraud 
could  not  be  presumed:  Beeson  p. 
Johns,  59-166. 


While  a  mere  stranger  has  not  the 
right  to  pay  taxes,  yet  if  payment  be 
made  by  such  an  one,  and  received  by 
the  b-easurer,  the  property  can  not 
be  afterward  sold  for  such  tax :  Iowa 
R.  Ijand  Co.  v.  Guthrie,  53-383. 

The  word  taxes  in  this  section 
must  be  construed  to  mean  state  and 
county  taxes,  and" not  to  include  rail- 
road taxes,   and  a  second  sale  for 


214. 
Sec.  873. 

[20  G.  A.,  ch.  194,  §  3,  amends  this  section  by  striking  out  the  word 
**  September"  wherever  it  occurs  in  said  section  and  in  sorting  in  lieu  thereof, 
the  word  '*  November, ^^^ 


215. 


Sec.  876. 

Where  the  bid  was  for  fourteen 
acres  of  a  certain  tract,  and  the  no- 
tice of  expiration  of  redemption  and 
the  tax  deed  followed  the  same  de- 


scription, held,  that  the  notice  and 
deea  were  void  for  uncertainty: 
Poindexter  v.  DoolitllCf  54-52. 


216. 
16  G.  A.,  Ch.  79,  §  1. 

[20  G.  A.,  ch.  194,  §  6,  amends  this  section  bv  striking  out  the  word 
"  October ''  where  it  occurs  in  the  second  line  of  said  section  and  inserting 
in  lieu  thereof,  the  word  '*  December.''] 


Under  this  act  the  owner  in  mak- 
ing redemption  must  pay  the  amount 
due  on  the  real  estate  at  the  time  of 
sale,  and  that  amount  must  be  re- 


garded as  the  full  amount  of  interest, 
taxes,  penalties  and  costs  as  provided 
by  the  existing  law:  Soper  v.  Es' 
peset,  19  N.  W.  Rep.,  232. 
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218. 
Sec.  883. 

[20  6.  A.,  'ch.  194,  §  4,  amends  this  section  by  strikingr  out  the  word 
"  October  "  where  it  occurs  in  the  tenth  line  of  said  section  and  insertinj^  in 
lieu  thereof,  the  word  ''December.''] 


219. 


Sec.  887. 

The  owner  of  the  certificate  may 
recover  treble  damages  for  waste  or 


I  trespass:  See  §§  3343,  3344. 


220. 

Sec.  889. 

The  purchaser  cannot  pay  taxes  for 
years  previous  to  the  sale  which  have 
not  b^n  included  in  the  amount  for 
which  the   property  was  sold,  and 


Sec.  890. 
[19  G.  A., 


thereby  comjwl  the  owner.'in  redeem- 
ing:, to  pay  such  taxes:  Sheppard 
V.  Clark,  58-371. 


,  ch.  45,  amends  this  section  by  striking  out  the  word  "twenty" 
in\he  sixth  and  tenth  lines  and  inserting  in  lieu  thereof  the  word  **^c/t," 
and  contains  also  the  following:} 

Provided^  that  this  act  shall  not  affect  sales  already  made,  or 
penalties  upon  taxes  hereafter  paid  upon  sales  made  before  the 
taking  effect  of  this  act. 


221. 


Sec.  891. 

One  in  i>osses8ion  of  property  under 
color  of  title  is  entitled  to  redeem: 
Foster  v.  Bowman^  5.3-2^37. 

A  tenant  in  common  who  desires 
to  redeem  may  be  required  to  redeem 
the  entire  property,  and  having  made 
such  redemption  he  may  recover  from 
his  co-tenants  the  amount  paid  for 
such  redemption  of  the  co-tenants' 
share:  Hipp  v.  Crenshaw,  17  N.  W. 
Rep.,  660. 

Where  a  party  buys  land  at  execu- 
tion sale  which  has  been  sold  for 
taxes,  he  cannot,  after  making  re- 
demption,  recover  the  amount  so 
paid  from  the  former  owner:  Barr 
V,  Patrick,  59-134. 

When  one  seeks  to  redeem  from  a 
tax  sale  under  an  equity  or  a  claim 
not  based  upon  a  recorded  title,  which 
the  law  provides  shall  support  the 
right  of  redemption,  the  county  offi- 


cers must  permit  the  redemption  if 
they  are  satisfied  he  in  good  faith  re- 
lies upon  such  equity  or  claim.  ITiey 
are  not  to  determine  whether  the  law 
will  enforce  his  claim,  but  whether  in 
good  faith  he  makes  it;  such  claim, 
however,  or  equity,  must  pertain  to 
an  interest  in  the  land,  wnich  if  en- 
forced, will  vest  some  title,  lien  or 
right  to  the  property  itself.  The 
county  officers  cannot  exercise  judi- 
cial functions  and  cannot  determine 
questions  of  title  of  this  kind.  More- 
over, in  cases  wherein  the  county 
officers  are  authorized  and  required 
to  permit  redemption,  the  courts  will 
allow  and  enforce  the  right.  It  can 
not  be  possible  that  in  a  case  wherein 
the  officers  would  be  required  to  per- 
mit redemption,  the  courts  would 
deny  the  right:  Cummings  v»  Wil' 
son,  59-14. 


Sec.  892. 

Redemption  by  guardian  may  be 
made  before  the  execution  of  the  deed, 
as  provided  in  §  890,  or  after  the 
execution  of  the  deed,  by  equitable 


222. 


action:     Witt  p.  Mewhirter,  b7-M!y, 
This  section  simply  prescrit)es  when 
the  right  to  bring  action  shall  ter- 
minate, but  does  not  provide  that  the 
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action  can  only  be  brought  during 
the  year  after  the  minor  comes  of  a^. 
It  may  be  brought  by  the  guardian 
or  the  minor,  before  the  latter  attains 
hifl  majority:  Ibid. 
I  As  to  limitation  of  action  by  minor 
to  redeem,  see  §  902  and  not(^. 

Sec.  893. 

Coming  Town  Co.  r.  Davh,  44- 
622»  followed  in  a  somewhat  anal- 
ogous case:  /.  F.  a^  S.  C.  i?.  Co,  v, 
StoitH  Lake  Bank,  55-690. 

This  section  contemplates  a  full 
equitable  adjustment  of  the  riarhts  of 
the  parties,  and  rents  and  profits,  as 
well  as  claims  for  improvements,  are 
to  'be  taken  into  consideration. 
Where  such  rents  and  profits  had 
been  more  than  sufficient  to  repay 
all  the  taxes,  interest  and  penalties 
which  the  law  imposes,  held,  that 
the  owner  was  entitled  to  have  his 
title  quieted  against  the  holder  of  the 
tajc  title  without  further  redemption: 

Sec.  894. 

Knowledgje  of  publication  of  notice 
will  not  obviate  tne  actual  service  of 
notice  in  cases  where  the  latter  is  re- 
quired by  statute:  Reed  V.  Thomp^ 
son,  56-457.  But  where  the  notice 
and  proof  of  service  on  their  face  are 
regular,  and  a  deed  is  issued  in 
accordance  therewith,  the  burden  of 
overthrowing  this  prima  facie  evi- 
dence is  upon  the  person  attacking 
the  deed :     Wilson  v,  CraftSy  56-450. 

The  deed  is  at  least  prima  facie 
evident;  of  the  proper  giving  of 
notice,  and  the  party  attacking  a  deed 
for  want  of  service  of  the  notice  here 
required  upon  the  owner,  must  show 
thji^  thp  land  was  ai^sessed  to  some 
owner  by  name,  and  not  to  an  un- 
Kiiown  owner:  Fuller  v.  Arm- 
sli^ng,  53-6S3. 

Where  the  bid  on  which  a  forty 
acre  tract  of  land  was  sold  was  for 
* 'fourteen  acres'*  thereof,  and  the 
notice  under  this  sectionVo  described 
it,  heldy  that  the  notice  was  void  for 
uncertainty  in  the  description:  Poht- 
dexter  %\  Dooliitle,  54-52. 

A  treasurer's  deed  issued  before 
expiration  of  ninety  days  from  the 
filing  of  an  affidavit  of  service  of 
notice  is  invalid:  Swope  t?.  Prior, 
58-418;  Cummingsv,  TTiV^oh,  59-14. 

Where  a  deed  is  void  because 
prematurely  issued,  the  surrender  and 
cancellation  of  the  certificate  is  also 
void,  and  the  certificate  has  the  same 
force  and  effect  as  though  it  had 


Where  the  rights  of  a  minor  in  the 
property  sold  are  acquired  after  the 
sale,  whether  by  conveyance  or 
descent,  the  time  for  redemption  is 
not  extended:  Stevens  v,  Cassadu^ 
59-113., 


Strang  f .  Burris,  Gl-S*! 

In  a  particular  case  where  a  parly 
claimed  the  right  to  redeem  in  equity 
from  a  tax  deed  on  the  ground  of 
certain  unsuccessful  offers  to  make 
redemption  before  the  expiration  of 
the  time,  consisting  of  v  sits  to  the 
auditor's  office,  which  was  found 
closed,  etc.,  held^  that  the  fact  that 
twenty-six  days  elapsed  after  the 
making  of  such  offer,  and  before  the 
expiration  of  the  time  for  redemption, 
without  further  steps  being  taken, 
precluded  equitable  relief:  Sarrisoa 
9,  Owens,  57-314. 


never  been  surrendered.  If  there- 
after proper  notice  is  given,  or  the 
party  is  prevented  by  an  injunction 
at  the  suit  of  the  owner  to  whom 
notice  would  be  given,  from  giving 
such  notice,  the  time  of  redemption 
will  expire  ninety  days  from  the 
giving  or  attempting  to  give  such 
notice:  Long  p.  Smith,  17  N.  W. 
Rep.,  579. 

The  affidavit  herein  required  to 
constitute  completion  of  services  must 
be  by  the  holder  of  the  certificate,  his 
agent  or  attorney.  An  affidavit  bv 
the  proprietor  of  the  paper  in  which 
the  notice  was  published  is  not  suf- 
ficient :  American  Missionar*/  As* 
sociation  v.  Smith,  59-7u4;  Elh- 
worth  V.  Cordrey,  16  N,  W.  Rep.,  211. 

An  affidavit  of  the  holder  of  the 
certificate  that  publication  was  made 
for  three  consecutive  weeks,  but 
which  did  not  state  when  the  publi- 
cation was  made,  held,  not  sufficient: 
Ellsworth  V,  Cordrey,  16  K.  W. 
Rep.,  211. 

Evidence  in  a  particular  case  held 
sufficient  to  justiiy  the  court  in  find- 
ing that  the  tax  register  showed, 
when  examined  by  the  agent  or 
owner  before  making  redemption, 
that  the  affidavit  required  by  statute 
was  filed  at  such  a  date  as  to  make 
his  redemption  proper:  Ellsworth 
V.  Green,  69^22. 

Where  a  timber  lot  not  suitable 
for  cultivation  it  nted  l^  a  person  in 
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Buch  way  as  soch  land  is  ordinarily 
used,  he  is  to  be  deemed  in  possessiont 
and  is  to  be  served  with  notice: 
Ellsworth  V.  Low,  17  N.  W.  Rep., 
450. 

Where  at  the  time  of  the  service  of 
notice  the  land  was  listed  and  asses  ed 
for  taxation  to  a  purchaser  of  the 
same  holding^  by  a  deed  not  recorded, 
and  the  assessor's  book  so  showingr 
was  in  the  auditor's  office,  held^  that 
notice   must   be   served  upon   him 


althongrh  the  land  was  still  in  posses- 
sion ot  his  grantor,  upon  whom  notice 
was  properly  served:  Weaton  v. 
Knight,  16  N.  W.  Rep.,  632. 

A  party  cannot,  by  assigning  pos- 
session of  the  property  on  which  he 
holds  a  certificate  and  then  collusively 
assignin^r  his  certificate  to  another, 
have  valid  notice  served  upon  himself 
which  shall  entitle  the  as.signee  to  a 
deed:  Cummings  v.  Browne^  61-385* 


225. 


Sec.  897. 

The  sale  and  deed  convey  the  in- 
terest of  the  state  and  county  in  the 
property,  but  not  the  tax  itself,  and  a 
tax  purchaser  is  not  entitled  to  re- 
cover from  the  owner  the  tax  paid, 
where  the  sale  and  deed»  owing  to  de- 
fective description,  are  void:  Roberts 
r.  Deeds,  67-820. 

The  acknowledgment  is  essential 
to  the  validity  of  the  tax  deed;  and  a 
defect  therein  is  not  cured  by  a 
general  act  (such  as  Code  g  1967) 
legalizing  defective  acknowledg- 
ments of  deeds:  Goodykoontst  c,  Olsen, 
64-174. 

The  tax  deed  is  not  conclusive 
evidence  of  the  giving  of  notice  of 
expiration  of  time  of  redemption, 
under  §  894.  The  '  •notice* '  of  which 
this  section  makes  the  deed  conclu- 
sive evidence  is  notice  of  sale:  Jieed 
V.  Thompson,  56-455.  Where  such 
notice  and  proof  of  service  appear  on 
their  face  to  be  regular,  and  a  deed 
is  issued  in  accordance  therewith, 
any  person  asserting  the  invalidity 
of  the  deed,  upon  the  ground  that  the 
service  was  not  made  as  the  proof 
shows,  or  that  the  person  served  was 
not  the  right  person,  has  the  burden 
of  overcoming  the  r>riino  facie  evi- 
dence furnished  by  the  papers:  ff  i7- 
aoH  r.  Crafts,  56-450. 

A  deed  for  "fourteen  acres  of "  a 
certain  forty  acre  tract  offered  for 
sale,  held,  void  for  uncerteinty  of 
description:  Poindexter  v.  Doolittle, 
54-52. 

Defective  description  in  assessment 
and  tax  books,  and  deed,  cannot  be 
cured  by  extraneous  evidence:  Rob- 
erts V.  Deeds,  67-320. 

A  tenant  in  common  cannot,  by 
purchase  at  tax  sale,  cut  off  the 
interest  of  his  co-tenants:  Shell  v» 
Walker,  64-386. 

Where  the  treasurer,  in  pursuance 
of  a  proposition  made  by  a  ^arty 


before  the  sale  opened,  lo  take  all 
lands  not  sold  to  others,  made  out 
certificates  to  such  party  aifter  (he  sale 
was  completed,  there  being  no  bids, 
such  party  not  being  present  nor  rep- 
resented, and  paying  no  money,  but 
simply  issuing* receipts  of  the  railroad 
company  for  whose  benefit  the  tax 
was  originally  voted.  h4ld,  that  there 
was  no  sale,  and  that  an  innocenb 
purchaser,  under  a  tax  deed  issued  in 
pursuance  of  such  transaction,  would 
not  be  protected,  the  principle  de- 
cided in  Van  Shaack  tJ.  Kobbins, 
36-201,  and  SibUy  v,  BulUs,  40-482 
not  being  applicable:  TruesdaU  t>. 
Green,  57-215. 

A  tax  deed  acquired  by  a  tenant  in 
common  is  not  sufficient  in  equity  to 
divest  the  interest  of  a  co-tenant, 
even  though  the  holder  of  the  deed 
may  have  acquired  the  tax  certificate 
before  becoming  tenant  in  common: 
Ticev,  Z>«rdy,  69-312. 

A  party  charged  with  the  payment 
of  taxes  as  agent  can  not  acquire  a 
tax  title  to  his  principafs  land,  and 
under  the  facts  of  a  particular  case, 
held,  that  the  party  acquiring  tax 
title  was  the  agent  of  the  owner,  and 
therefore  that  his  title  wan  void: 
Eliswotih  t?.  Cordrey,  16  N.  W. 
Rep.,  211.  But  held,  that  the  pur- 
chase of  such  agent  at  the  tax  .lalo 
was  not  void,  but  voidable;  that  the 
right  and  claim  of  the  s'ate  and 
county  to  the  taxes  passed  to  him  and 
his  assignee,  and  that  the  owner 
seeking  to  evade  the  title,  should  pay 
to  him  the  same  amount  he  woulil 
have  bad  to  pay  the  treasurer  in  case 
the  taxes  bad  not  been  paid  by  the 
claimant  under  the  tax  title:  Ibid. 

A  peri^on  who  is  not  in  possession 
of  real  estate,  but  who  claims  title 
thereto  under  a  void  tax  deed,  can 
become  a  purchaser  at  a  subsequent 
tax  sale,  procure  a  treasurer**  do.'d 
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and  thereunder  claim  title:  Nealv. 
Frazier,  19  N.  W.  Rep.,  309. 

Where  a  party  seeks  relief  from  a 
tax  title  under  which  the  purchaser 
has  procured  a  deed,  and  is  in 
possession,  such  redemption  will  be 
allowed  only  upon  payment  of  a  sum 
sufficient  to  pay  all  taxes,  if  they  had 
not  been  paid  by  the  purchaser:* 
Thode  V,  Spofford,  17  N.  W.  Rep., 
i)61. 

The  rule  stated  in  Everett  v.  Beehee^ 
37-452,  as  to  amount  to  be  paid  by 
the  party  who  seeks  in  an  equitable 
action,  to  redeem  from  a  tax  deed, 
does  not  apply  to  the  i-ase  where  a 
party  seeks,  by  equitable  action,  to 
be  allowed  to  redeem  from  an  illegral 
sale  before  the  tax  deed  is  issued 
thereon.  The  treasurer's  certificate 
of  sale  does  not  vest  in  the  pilrchaser 
the  title  and  interest  of  the  state 
and  county;  the  ai^iount  which 
plaintiff  should  be  required  to  pay  in 
such  a  case  is  the  taxes  which  the 
owner  was  legally  bound  to  pay, 
with  six  per  cent  interest:  Roberts  p. 
Merrill  60-166. 

It  is  a  sufficient  compliance  with  the 
provision  of  this  section,  requiring 
that  before  a  tax  deed  can  be  set 
aside  or  redemption  therefrom 
allowed,  it  must  appear  that  the 
taxes  due  upon  the  property  have 
been  paid  by  the  person  seeking  to 
redeem,  that  the  party  acting  for  the 
plaintiff  made  a  tender  of  the  amount 
and  offer  to  pay  the  taxes  due  on  the 


land  m  controversy  to  the  county  au- 
ditor after  the  treasurtr's  deed  was 
executed,  and  in  his  petition  offers  to 
pay  whatever  amount  is  found  dne: 
Weaton  v.  Knight,  16  N.  W.  Rep., 
532. 

No  objection  to  the  validity  of  the 
tax  title,  can.  after  the  expiration  of 
five  years  from  the  time  of  sale,  be 
made  on  the  ground  that  the  deed 
shows  upon  its  face  that  several 
tracts  of  land  were  sold  for  a  gross 
sum:  jMonk  v,  Corbin,  58-503. 

Where  property  was  sold  for  a  city 
tax  claimed  to  have  been  levied  four^ 
teen  years  prior,  and  it  did  not 
appear  upon  the  book  of  delinquent 
taxes  which  the  city  had  adopt^  as 
a  standard,  held,  that  the  city  must 
be  considered  as  having  abandoned 
such  taxes,  and  that  the  tax  title  was 
void:  Bradley  v,  Hintrager,  61-337. 

One  asserting  title  under  a  tax 
deed  has  but  to  introduce  it  in  evi- 
dence and  the  law  puts  upon  his  ad- 
versary the  burden  of  showing  its 
invalidity.  He  will  not  be  guilty  of 
fraud  in  asserting  title  under  it,  only 
as  he  has  actual  knowledge  that 
it  is  invalid,  or  introduces  it  in  evi- 
dence with  intent  to  accomplish  some 
unlawful  purpose:  Brownell  v.  Slmiti 
Lake  Bank,  19  N.  W.  Rep  ,  788. 

As  to  recovery  by  person  whose 
title,  after  long  litigation,  has  been 
declared  invalid,  of  taxes  paid  by 
him  pending  such  Utigation,  see 
notes  to  §  870. 


230. 


Sec.  902. 

This  limitation  applies  only  as  be-  ] 
tween  the  tax  purchaser  and  the 
owner  at  the  time  of  the  sale,  or  one 
deriving  title  from  such  owner. 
Where  one  not  the  owner,  and  hav- 
ing mere  color  of  title,  goes  into  pos- 
s  ssion,  there  is  no  reason  why  the 
holder  of  the  tax  title  should  not 
have  the  same  time  as  the  holder  of 
any  other  valid  title  to  test  the  right 
of  the  occupant.  (Supplemental 
opinion.)    Lockridge  v,  Daggett^  54- 

Where  the  land  sold  is  and  re- 
mains unoccupied,  the  tax  title  car- 
ries with  it  constructive  possession, 
and  after  the  lapse  of  five  years  be- 
comes absolute:  Zent  v.  Picken, 
54-535. 

The  grantee  of  a  minor  has  only 
five  years  from  his  purchase  of  the 
property  to  bring  the  action:  Mc- 
Caughan  v.  Tatman,  53-508. 


The  extension  of  time  for  bringing 
the  action  in  favor  of  the  minor,  does 
not  operate  to  the  benefit  of  the  pur- 
chaser as  against  such  minor,  and 
such  purchaser  must  bring  any  ac- 
tion on  his  tax  title  within  five  years 
from  the  execution  and  recording  of 
his  deed :  Ibid. 

As  to  redemption  by  minor,  see 
§892. 

The  fact  that  the  deed  was  execut- 
ed and  recorded  more  than  &ve  years 
before  the  commencement  of  the  ac- 
tion, does  not  constitute  a  valid  ob- 
jection to  the  introduction  of  the 
deed  in  evidence.  Whether  the  party 
gains  possession  under  such  deed  de- 
pends upon  whether  or  not  the  owner 
of  the  patent  title  was  in  possession 
at  the  date  of  the  expiration  of  five 
years  from  the  execution  of  the  deed : 
Monk  V,  Cvrbiti,  58-503. 

Poss^^tsion  of  land  necessaiy  to  bar 
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an  action  under  a  tax  title,  is  not  re- 
qaired  to  be  of  the  adverse,  hostile 
and  exclusive  character  required  un- 
der the  ureneral  statute  of  limitations. 
Its  validity  depends  not  so  much  on 
the  extent  ana  character  of  the  im- 
provements on  the  land  as  on  the 
possession  which  would  enable  the 
holder  under  a  tax  title  to  commenoe 
his  action  for  the  land:  Griffith  v. 
Carter,  19  N.  W.  Rep.,  90a 

The  change  in  the  language  of  this 
section  from  that  of  the  corresponding 
section  of  the  Revision,  as  t)  when 
the  period  of  limitation  commences 


to  run,  was  merely  the  adoption  of 
the  judicial  construction  put  upon  the 
law  as  it  was  contained  in  the  Re- 
vision: Ibid, 

Although  the  limitation  as  against 
the  holder  of  a  tax  deed  commences 
to  run  from  the  time  he  became  en- 
titled to  his  deed,  the  same  rule  does 
hot  apply  as  against  the  owner,  and 
if  he  asserts  his  right  to  the  land  by 
ta.king  possession  within  five  years 
from  the  recording  of  the  deed,  the 
action  by  the  holder  of  the  tax  title  is 
barred:  Ihid;  Cassaday  v,  Sapp,  19 
N.  W.  Rep.,  909. 


231. 

Sec.  905. 

The  stub  of  a  redemption  certifi-  I  this  secijon :  Ellsworth  v.  Low,  17 
cate  is  admissible  in  evidence  under  |  N.  W.  R^p.,  450. 

234. 

Sec.  9]  4. 

[20  G.  A.,  ch.  194,  §  5,  amends  this  section  by  striking  out  the  word 
'*  March  '*  where  it  occurs  in  the  seventh  and  eighth  lines  thereof,  and  in- 
serting the  word  "^pnT*;  also,  further  amends  said  section  by  striking  out 
the  word  "November,"  where  it  occurs  in  the  ninth  line  of  said  section, 
and  inserting  in  lieu  thereof  the  word  '*  December^'',  also  by  Btr-kiiig  out  the 
words  **  first  day  of  November,"  where  they  occur  in  the  tenth  line  of  said 
section,  and  in  lieu  thereof  inserting  the  words  **  tenth  day  of  December,^* 

By  the  same  act  it  is  provided  (§  7)  that  '*  all  acta  and  parts  of  acts,  so 
far  as  inconsistent  with  this  act,  are  hereby  repealeil.*'  It  is  further  pro- 
vided (§  8)  that  "  this  act  shall  take  eftect  and  be  in  force  on  and  after  the 
second  Monday  of  November,  A.D.  1884."^ 


236. 


Sec.  921. 

Although  the  road  is  established 
by  the  auditor,  and  is  less  than  sixty- 
six  feet  in  width,  if  the  record  of  his 
action  is  read  over  to  and  approved 
by  the  board,  such  action  bocomfes 
substantially  the  action  of  the  board, 
and  is  proper:  State  v.  Barlow,  61- 
572. 

There  is  no  presumption  that  a 
highway  originating  by  prescription 
is  of  the  width  here  required  lor  a 
highway  laid  out  by  the  state.  The 
width  of  such  highway  is  a  question 
of  fact  for  the  jury  to  determine  from 
the  facts  and  circumstances.  The 
court  cannot,  as  a  matter  of  law,  say 

Sec.  922. 

A  petition  will  not  be  insuflficient 
to  give  the  board  jurisdiction,  mere- 
ly because  it  runn  to  the  county 
auditor,  who  is  the  clerk  of  the  board, 
instead  of  to  the  board  itself,  or  be- 
cause it  does  not  expressly  ask  for  the 


what  the  road  acquired  by  prescrip- 
tion or  use  is  of  any  particular  width 
beyond  such  portion  as  is  actually 
used  by  the  public:  Davis  v.  City  of 
Clinton,  68-389. 

A  road  supervisor  may  be  enjoined 
from  erecting  a  bridge  at  the  side  of 
the  highway  where  it  will  cause  in- 
jury to  a  hedge  of  an  adjoining  land 
owner,  and  render  necessary  the  de- 
struction of  shade  trees  in  front  of 
his  premises,  when  it  might,  with 
some  additional  expense,  be  con- 
structed in  .the  middle  of  the  high- 
way without  causmg  such  damage : 
Quinton  v.  Burton,  61-471. 


establishment  of  the  road,  when  its 
object  is  abundantly  evident,  in  that 
it  states  that  the  road  is  needed  and 
asks  for  the  appointment  of  a  com- 
missioner: State  r.  Barlow,  61-572. 
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Sec.  923. 

If  the  auditor  allows  the  petition 
to  be  filed  without  a  bond,  and  pro- 
ceeds to  act  upon  it,  his  action  can- 
not be  said  to  be  without  junsdio- 


tion.  the  provision  in  regrard  to  a 
bond  beinjr  simply  directory :  StaU 
V.  Barlow,  61-672. 


237, 


Sec.  927. 

A  rc^rt  a^nst  a  road  by  the 
commissioner  is  an  official  determi- 
nation, and  the  application  cannot  be 


considered  as  longer  pending : 
gan  v.  Miller,  69-481, 


Mor- 


238. 


Sec.  934. 


[19  G.  A.,  ch.  80,  amenda  this  section  by  insertincr  after  the  word  **  high- 
ly," in  the  third  line,  the  words  •*  shall  report  the  number  of  bridges  re* 


quired,  if  any,  and  the  probable  cost  thereof^ on  the  proposed  highway.'^] 


Where  an  auditbr  set  a  day  for 
final  hearing  one  day  beyond  the 
limit  here  fixed,  and  afterward,  in  a 
proceeding  to  eiyoin  the  road  super- 
visor from  opening  the  road  so  laid 
out,  there  was  a  trial  involving  the 


repor 
7/ on 


validity  of  the  road,  and  the  opening 
of  the  same  was  perpetually  eigoined, 
held,  that  the  same  was  a  binding 
adjudication  that  no  road  had  ever 
been  established :  Dicken  r.  Morgan, 
69-167. 


Sec.  936. 

[19  G.  A.,  ch.  109,  amends  this  section  by  inserting  after  the  word 
'*  thence,  *Mn  the  eleventh  line,  the  following  words :  **  Giving  the  names 
of  the  owners  of  the  land  through  which  the  proposed  road  passes,  as  they 
appear  upon  the  transfer  books  of  the  auditor's  office,''] 


239. 


Sec.  937. 

In  order  to  enable  the  auditor  to 
act,  it  is  not  necessary  that  there  be 
filed  formal  proof  of  publication  of 
the  notice  required  by  the  preceding 
section ;  his  determination  that  notice 
has  been  duly  published,  while  not 


conclusive,  is  sufficient  to  cast  upon 
any  on^  questioning  his  action,  the 
burden  of  proving  want  of  publica- 
tion: Pagels  i>.  Oaks,  19  N.  W. 
Rep.,  906. 


Sec.  940. 

Where,  upon  failure  of  one  of  the 
appraisers  to  meet  with  the  others  on 
the  day  fixed,  they  acljoumed  instead 
of  filling  his  place,  held,  that  in  the 
absence  of  any  proof  of  prejudice 

Sec.  946. 

,  Upon  a  writ  of  certiorari  from  the 
proceeding  of  the  board,  it  is  not 
proper  to  review  its  decision  upon  the 
quesUon  whether  the  public  interests 
demand  a  proposed  road,  or  whether 
it  is  practicable  and  expedient  to  es- 


240. 


caused  thereby,  the  proceedings 
would  not  he  treated  as  erroneous 
upon  a  review  by  cfi^iorari;  John- 
son  fj.  Board  of  Supervisors  of  Clay- 
ton Co,,  61-89. 


tablish  it.  The  circuit  court  can  only 
determine  whether  the  board  is  pro- 
ceeding within  its  jurisdiction  or  not : 
Teidt  t>.  Carstensen,  61-334. 

Where  the  highway,  as  laid  out, 
was  the  only  meant  of  access  to  the 
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residence  of  plaintiflf,  it  was  held 
that  it  should  properly  be  considered 
a  public  highway,  even  though  he 
were  the  only  person  benefited  there- 
by, and  himself  objected  to  its  estab- 
lishment as  a  highway.  It  is  not  a 
citizen's  right  to  render  himself  inac- 
cessible, and  a  road  which  is  the  only 
one  between  a  citizen  and  the  public 
may  properly  be  deemed  a  public 
road :    Johnson  v.  Board  of  Super- 


visors  of  Clayton  Co.,  61-89:  Pagels 
V,  Oaks,  19  N.  W.  Rep.,  905. 

Where  a  certiorari  proceeding  ia 
instituted  against  the  board  of  super- 
visors, calling  in  question  their  ac- 
tion in  establishing  a  highway,  and 
such  action  is  held  to  be  illegal,  the 
costs  should  be  taxed,  not  aguinst 
the  board,  but  against  the  petition- 
ers for  the  highway:  Teidt  v.  Cars' 
Unsen,  19  N.  W.  Rep.,  885. 


242. 

Sec.  959. 

Where  the  notice  is  served  within 
twenty  days,  and  the  only  objection 
is  as  to  tne  tmfficiency  of  proof  of 


such  service*  an  appearance  and  ob- 
jection to  the  service  confers  juris- 
diction :   JJbbi/  V,  Mcintosh,  60-329. 


243. 


Sec.  962. 

The  damages  herein  referred  to  must 
be  estimate  with  reference  to  the 
extent  of  the  interest  of  the  claimant 
in  the  property  from  which  the  ap- 


propriation is  to  be  made,  and  the 
claimant  must  therefore  allege  and 
prove  the  extent  of  his  interest :  Cos* 
tello  9.  Burke,  19  N.  W.  Rep.,  247. 


244. 


Sec.  964. 

The  board  cannot  vary  the  line  of 
road  as  originally  surveyed  to  con- 
form it  to  a  way  acquired  by  pre- 
scription. The  alterations  referred 
to  in  this  section  have  reference  to 
such  changes  in  the  road  as  have  oc- 
curred by  orders  or  surveys  made  af- 
ter the  original  survey,  and  which 
tend  to  such  confusion  that  the  loca- 
tion of  the  road  is  not  accurately  de- 
fined or  pointed  out  by  the  record : 


Blair  v.  Boesch,  59-554.  But  it  is 
competent  for  the  board  to  hear  evi- 
dence as  to  where  the  original  survey 
was  actually  made,  and  being  satis- 
fied from  the  evidence  that  the  re- 
survey  is  upon  the  line  as  originally 
surveyed,  to  approve  and  confirm 
such  survey,  although  it  does  not 
conform  to  the  original  field  notes : 
Ihid. 


245. 


SIDEWALKS   ON    HIGHWAYS. 

[Twentieth  General  Assembly,  Chapter  147.] 
Section  1.  It  shall  be  lawful  for  any  owner  of  land  adjoining 
or  abutting  on  a  publio  road  or  highway  outside  the  limits  of  any 
city  or  town,  to  build  and  construct  a  sidewalk  on  and  along  said 
highway  for  his  own  use  and  for  the  use  of  the  public  traveling  on 
foot;  said  sidewalk  shall  not  exceed  four  feet  in  width  and 
shall  be  located  along  the  side  of  the  highway  and  may  be  con- 
structed of  any  material  suitable  for  a  foot  walk,  provided^  that 
said  sidewalk  shall  not  be  so  constructed  as  to  interfere  with  the 
proper  use  and  enjoyment  of  any  lands  or  premises  along  which 
it  passes,  and  provided  further^  that  the  persons  building  such 
walk  shall  keep  the  same  in  repair,  and  shall  be  liable  for  all  in- 
juries occasioned  by  his  failure  to  keep  the  same  in  repair. 


Landowners 
may  construct 
sidewalkH 
along  any  pub* 
lie  road. 


Proviso:  shall 
not  Interfere 
with  use  of 
lands. 


Persons  bnlld- 
in^  liable  for 
injuries. 
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Sec.  2.     Any  person  who  shall  destroy,  injure,  or  drive  or  ride 
at7  for  in-  upon  a  sidewalk,  so  constructed  or  heretofore,  constructed  except 
of  side-     at  highway  crossings,  shall  be  deemed  guilty  of  a  misdemeanor 
and  snail  be  fined  not  less  than  five  dollars  for  each  offense,  and 
shall  be  liable  to  th^  party  who  has  built  or  maintained  said  side- 
walk for  all  damages. 


Pcnnll 
jury  o 
walk. 


246. 

Sec.  969. 

As  incorporated  towns  are  given  I  and  the  road  supervisor  and  town- 
power  to  provide  for  grading  and  re-  |  ship  trustees  have  no  authority  over 
pair  of  tneir  streets  (§  465),  they  them :  dark  v.  Incorporated  Totcn 
must  have  control  over  such  streets,  |  of  Epworth,  56-462. 


Sec.  970. 

The  trustees  have  no  authority  to 
contract  indebtedness  for  the  pur- 
chase of  tools  and  machinery,  until  a 
tax  is  levied  and  set  apart  for  that 
purpose.  **  Indebtedness  previously 
contracted,"  in  the  preceding  section, 
does  not  refer  to  such  indebtedness  for 
tools  and  machinery.  The  trustees 
may,  after  the  tax  is  levied  and  set 
apart,  anticipate  the  collection  of  the 
i^  and  purchase  tools  and  machinery 
upon  credit:  Wells  v.  Grubby  58- 
384;  Hanks  v.  North,  58-396;  Be- 
volving  Scraper  Co.  v.  Tutthf  61- 
423. 

The  clerk  might  maintain  an  ac- 
tion for  funds  belon^in^r  to  his  town- 
ship, in  the  hands  of  third  persons. 
If  he  deposits  such  funds  in  his  indi- 
vidual name,  without  notice  to  the 
banker  of  their  character,  such  act 


amounts  to  a  conversion;  the  deposit 
belongs  to  the  clerk  individually,  and 
if  seized  by  garnishee  process  under 
attachment  on  his  individual  debt, 
without  notice  of  its  character,  can- 
not be  recovered  back  as  public  funds: 
Long  p.  EmsUy,  57-11. 

The  township  clerk  is  the  proper 
party  to  bring  an  action  against  a 
road  supervisor  for  monies  received 
by  him  belonging  to  the  general 
township  fund  which  he  fails  to  pay 
over:     Wells  v.  Stombach,   59-376. 

And  it  seems  that  in  such  case  the 
clerk  might  sue  on  the  supervisor's 
bond:  Kellogg  c.  Bare,  17  N.  W. 
Rep.,  666. 

[19  G.  A.,  ch.  158,  relating  to  tax- 
ation of  property  within  a  city  or 
town,  for  road  purposes,  is  inserted 
in  supplement  to  page  124.] 


KOAD  taxes. 

[Twentieth  General  Assembly,  Chapter  200.] 
Section  1.     The  board   of  supervisors  of  each  county  may,  at 
the  time  of  levying  taxes   for  other  purpK)ses,  levy  a   tax  of  not 
more  than  one  mill  on  the  dollar  of  the  assessed  value  of  the  tax- 
able property  in  their  county,  which  tax  shall  be  collected  at  the 
same  time  and  in  the  same  manner  as  other  taxes  are  collected 
and  shall  be  known  as  the  county   road  fund,  and  shall  be  paid 
out  only  on  the  order  of  the  board  of  supervisors  for  work  done 
work  on  hig  -^^  ^^^  highways  of  the  county,  in  such  places  as  the  board  shall 
determine,  and  the  county  treasurer  shall  receive  the  same  com- 
pensation for  collecting  this  tax  as  he  does  for  collecting  corpora- 
proviso:   total  tion   taxes;   Provided,,  th&t  the   amount  levied  by  the  board  of 
tax  not  to  ex-    township    trustees  under  section  969  of  the  code  together  with 
the  amount  thus  levied  shall  not  be  in  excess  of  five  mills. 

Sec.  ?.  The  board  of  supervisors  shall,  at  their  regular  meet- 
ing in  April  of  each  year,  determine  from  the  auditor's  and 
treasurer's  books,  the  amount  of  money  collected  and  credited  to 


One-mill  tftx 
Muthorized  in 
each  county. 


Paid  oat  for 


ceed5mlll8. 
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said  road  tax  fund.  They  shall,  also,  determine  the  manner  in 
which  said  tax  shall  be  expended,  whether  by  contract  or  other- 
wise. 

[Sec.  3  provides  a  sabstitute  for  Code  §  986,  and  is  inserted  in  supplement 
to  page  250.] 

Sec.  4.     The  board  of  township  trustees,  may,  at  their  regular  Township 
meeting  in  April,  1884,  or  at  any  regular  April  meeting  thereaf-  Sn^date* 
ter,  on  petition  of  a  majority  of  the  voters  of  said  township  con-  ««^  dtetricia 
solidate  the  several  road  district[s]  in  the  township  into  one  high- 
way district:  Provided^  however,  that  nothing   herein   contained  Proviso., 
shall  be  construed  to  prevent  the  trustees  from  again  subdividing 
the  township  into  subdistricts  and  returning  to  the  present  plan 
of  road  work,  at  any  regular  April  meeting,  after  two  years  trial 
of  the  plan  provided  by  this  act. 

Sec.  5.  The  trustees  may  order  the  township  highway  tax  forTaxmnybe 
the  succeeding  year  paid  in  money  and  have  the  same  collected  JS^^^ey!**^ 
by  the  county  treasurer  the  same  as  other  taxes. 

Sec  6.     Jn  all  cases  where  the  township  shall  have  organized  when  orgnn- 
into  one  highway  district,  as  contemplated  in  section  4  of  this  act,  hijrhway  db^ 
the  board  of  township  trustees  shall  order  and  direct  the  expendi-  ^^^ 
ture  of  all  the  highway  funds  and  labor  belonging  or  owing  to  the 
township;  and  to  this  end  the  trustees  may  let  by  contract  to  the  Work  may  be 
lowest  responsible  bidder  (should  they  deem  him  competent  to  ^  ^^^^^'^ ' 
the  proper  performance  of  such  work)  any  part^  or  all  of  the  work 
on  the  highways  for  that  year,  in  the  township,  or  they  may  ap- 
point a  township  superintendent  of  highways,  with  one  or   more 
assistants,  should  they  deem  it  best  so  to  do,  to  superintend  all  or 
any  part  of  such  work,   subject  always  to  the   direction  of  the 
township  trustees; />n>tMW6dl  a»/y,  the  said  trustees  shall  not  incur  Prorlao. 
any  indebtedness  for  such  purposes,  unless  the  same  has  been,  or 
shall  at  the' time  be,  provided  for  by  an  authorized  levy. 

Sec.  7.     The  trustees  shall  cause  both  the  property  and  poll  Expenditure 
road  tax  belonging  to  the  township,  to  be  equitably  and  judi-^'^** 
ciously  expended  for  highway  purposes  in  the  township  highway 
district,  and  shall  cause  the  highways  to  be  kept  in  as  good  condi- 
tion as  the  means  at  their  command  will  admit  of. 

Sec  8.  The  trustees  shall  cause  the  noxious  weeds  growing  on  Noxioni  weeds 
the  highways  in  their  township,  to  be  cut  twice  a  year,  if  deemed  ]^^Z^^  ^^^^^ 
necessary  to  exterminate  the  same,  and  have  them  cut  at  such 
times  as  to  prevent  their  growing  to  seed;  and  for  this  purpose, 
the  trustees  may  allow  any  land  owner  a  reasonable  compen- 
sation for  destroying  such  weeds  on  the  highwa3rs  abutting  his 
lands  and  have  him  credited  for  the  same  on  his  road  tax  for  that 
year. 

Seo.  9.     The  trustees  shall  fix  the  term  of  office  and  per  diem 
of  the  superintendent  of  highways  and  his  assistants,  should  such 
be  employed;  provided^  the  superintendent  shall  not  be  hired  for  Trustees  to  fix 
more  than  one  year  at  a  time  and  his  per  diem  shall  not  exceed  ft®iJd*j^pdkm 
three  dollars;  and  that  the  contract  shall  be  conditioned  so  ^hat  J'^P^f***' 
the  trustees  may  dispense  with  his  services  at  any  time,  when  in  Proviso, 
their  judgment  it  shall  be  for  the   best  interests  of  the  township 
so  to  do. 
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Sec.  10.  The  trustees  shall  cause  at  least  sevcnty-'Eve  per 
cent  of  the  township  highway  tax  to  be  properly  expended  for 
highway  purposes  by  th^e  fifteenth  day  of  July  each  year. 

Sbc.  11.  In  all  oases  where  the  one  highway  district  plan 
shall  be  adopted,  the  highway  funds  belonging  to  the  several 
road  districts  in  the  township,  prior  to  the  change,  shall  be  placed 
to  the  credit  of  the  general  township  highway  fund,  and  all  claims 
for  work  done  or  material'  furnished  for  road  purposes,  and  un- 
settled for  prior  to  the  change,  shall  be  paid  out  of  such  funds. 

Skc.  12.  The  trustees  shall  require  the  township  clerk,  con- 
tractor, and  superintendent,  contemplated  in  this  act,  each  to 
qualify,  as  other  township  officers,  and  to  execute  a  bond  with  ap- 
proved sureties,  for  twice  the  amount  of  money  likely  to  come 
into  their  hands,  respectively,  by  reason  of  this  act. 

•Sbc.  13.  The  trustees  shall  receive  the  same  compensation 
per  day  for  time  necessarily  spent  in  looking  after  the  highways, 
as  they  do  for  other  township  business;  the  county  treasurer  shall 
receive  the  per  cent  for  collecting  the  highway  taxes  contemplated 
in  this  act  that  he  does  for  collecting  corporation  taxes;  and  the 
township  clerk  shall  receive  two  per  cent  of  all  the  money  coming 
into  his  hands  by  reason  of  this  act,  and  by  him  paid  out  for  road 
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purposes.  ^ 

Skg.  14.  Nine  hours^  faithful  service  for  a  man,  or  man  and 
team,  shall  be  required  for  a  day's  work  on  the  rohd ;  pravidedy 
that  except  on  extraordinary  occasions  no  person  shall  be  required 
to  go  more  than  three  miles  from  his  place  of  residence  to  work 
on  the  roads;  and  for  the  purposes  of  this  act,  the  residence  of  a 
man  with  a  family  shall  be  construed  to  be  where  his  family  re- 
side[s],  and  for  a  single  man  it  shall  bo  at  the  place  where  he  is 
at  work. 

Sec.  15.  The  powers,  duties,  and  accountability  imposed  on 
highway  supervisors,  so  far  as  consistent  with  this  act,  shall  apply 
with  equal  force  to  contractors,  superintendents  and  assistants 
contemplated  in  this  act. 

Sbc.  16.  In  all  cases  where  the  one  highway  district  for  the 
township  shall  have  been  adopted,  it  shall  be  competent  for  the 
township  trustees  to  designate  when  the  same  shall  take  effect  as 
to  the  working  of  the  roads. 

Sec.  17.  Sections  four  to  fifteen  incluslv  ,  of  this  act  shall 
apply  and  be  in  force  only  in  such  townships  us  adopt  the  one 
highway  district  plan  provided  for  in  this  act. 

Sec.  18.  All  acts  and  parts  of  acts  so  far  as  inconsistent  with 
this  act  ai  e  hereby  repealed. 


249. 


Sec.  981. 

A  road  supervisor  who  fails  to  pay 
over  the  proportion  of  the  road  taies 
collected  by  him,  which  has  been  by 
the  trustees  apportioned  to  the  gen- 
eral fund,  is  liable  therefor  ic  an  ac- 


tion on  his  bond,  although  he  may 
have  expended  for  road  purposes  all 
the  money  collected  by  aim:  Wells 
V,  Stombach,  59-376. 


Sec.  984. 

[20  G.  A.,  cb.  200,  §  14,  supersedes  this  section  to  some  extent:  See  that 
act  inserted  in  supplement  to  page  246.] 
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250. 

Sec.  986. 

[20  G.  A.,  eh.  200,  §  3,  repeals  ibis  section,  and  enacts  Uie  folio  wing  in 
lieu  thereof:] 

Sec.  986.     The  supervisor  shall  be  allowed  the  sum  of  two  compensntion 
dollars  per  day  for  each  day's  labor,  including  the  time  necessarily  ^f/^^*^  super- 
spent  in  notifying  the  hands  and  making  out  his  return,  which 
sum  shall  be  paid  out  of  the  highway  fund,  after  deducting  his  How  paid, 
two  days'  work.     When  there  is  no  money  in  the  hands  of  the 
clerk  with  which  to  pay  the  said  supervisor,  he  shall  be  entitled 
to  receive  a  certificate  for  the  amount  of  labor  performed,  which  ufi^ltel  when! 
certificate  shall  be  received  in  payment  of  his  own  highway  tax 
for  any  succeeding  year. 

[Other  sections  of  this  act  are  inserted  in  supplement  to  page  246.] 


Sec.  989. 

Shade  trees  at  the  side  of  the  high- 
way, which  do  not  interfere  with 
travel  if  the  road  is  in  the  center  of 


251. 


the  highway,  should  be  permitted  to 
stand:  Quinton  v.  Burton,  61-471. 


255. 

After  Sec.  1010. 

toll-bridges  over  streams  dividing  counties. 

[Twentieth  General  Assembly.  Chapter  13.] 

Section  1.     Boards  of  supervisors  in  adjoining  counties  each  Board  of  mpcr- 
of  which  contains  according  to  the  last  census  a  population  ex-JhMe."^^^"^ 
ceeding  10,000  inhabitants  shall  have  authority  to  purchase  and 
acquire  any  toll-bridge  erected  across  any  stream  dividing  said  Maintain  «t 
counties  at  the  place  said  bridge  is  erected  and  keep  and  main- Joint  expense- 
tain  the  same  at  joint  expense  as  a  free  public  bridge,  provided  '^^ 
that  the  total  cost  of  such  bridge  shall  not  exceed  the  sum  of  CostUmiteci. 
$10,000. 

Sec.  2.     If  said  boards  of  supervisors  are  able  to  agree  upon  Proceedings 
the  terms  upon  which  they  will  purchase  such  bridge  and  the  Jf^Q^^Si^' 
proportion  each  will  pay  towards  the  purchase  and  maintenance  agree, 
of  the  same,  such  agreement  shall  be  reduced  to  writing  signed 
l^y  the  respective  chairmen  and  recorded  in  the  records  of  their 
proceedings.     But  if  thev  are  unable  to  thus  agree  the  county  Proceedings 
desiring  to  purchase  said  bridge  may  institute  a  special  proceed-  rre^SnabfJto 
ing  in  the  circuit  court  of  either  of  said  counties,  and  said  cause  *Kre«- 
shall  be  conducted  as  an  equitable  cause  and  the  court  shall  de- 
termine whether  there  is  any  public  necessity  for  said  bridge  the 
relative  benefit  the  same  will  be  to  the  two*  counties  and  based  Finding  of 
upon  such  benefit  the  proportion  each  county  shall  bear  in  the  ^^^ 
purchase  and  maintenance  of  said  bridge,  and  shall  enter  decree 
accordingly,  either  or  both  parties  having  the  right  of  appeal  to  Rigt^t of  appeal, 
the  supreme  court.     Upon  entering  of  a  decree  in  favor  of  the 
purchase  of  such  bridge  it  shall  be  the  duty  of  said  respective  Completion  of 
boards  of  supervisors  at  once  to  proceed  to  complete  the  purchase  P"«^*^»*«- 


Digitized  by  VjOOQIC 


58  SUPPLEMENT. 


upon  such  terms  as  are  determined  on  and  to  forthwith  Ifivy  the 
punOwS  ^^^     necessary  taxes  to  make  the  payments  and  said  counties  shall 
thereafter  keep  and  maintain  such  bridge  and  be  responsible  for 
the  safe  condition  thereof  as  provided  by  law. 

261. 

18  G.  A.,  Gh.  74,  §  9. 

[20  G.  A.,  eh.  65,  §  1,  amends  this  secticm  by  striking  out  the  word  ''nine** 
and  insertLDg  in  lieu  thereof  the  word  **six,**] 

Sec.  11. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  reports  of  the  acljutantrgeneral 
shall  be  made  to  the  governor,  biennially,  on  or  before  the  15tli  day  of 
August  preceding  the  regular  sessions  of  the  general  assembly:  See  that 
act  in  supplement  to  page  28.] 

262. 

Sec.  13. 

[20  G.  A.,  ch.  65,  §  2,  amends  this  section  by  striking  out,  in  the  first 
sentence,  the  words  **not  less  than/*  and  the  words  '*nor  more  than  ten/'] 

264. 
Sec.  21. 

[20  G.  A.,  ch.  65,  §  4,  amends  this  section  by  inserting  after  the  words 
**  as  ordered  by  the  commander-in-chief*  the  words  '*  and  for  the  thme 
spent  in  such  encampment  each  soldier  and  officer  shall  rece  r«?  as  compen- 
sation ihertfor  the  sum  of  $1,50  per  day^  to  he  paid  under  iuch prxwiaions 
as  the  commander-in-chief  may  direct  "\ 

267. 

Sec.  45. 

[20  G.  A.,  ch.  65,  8  3,  amends  this  section  by  striking  out  all  of  said  sec- 
tion after  the  words  **  with  a  view  to  disbandment."] 

268. 
Sec.  51. 
[20  G.  A.,  ch.  65,  §  5,  is  as  follows:] 

Sec.  5.  For  the  purpose  of  carrying  out  the  provisions  of 
fir>,ooo  a^dl-  chapter  74,  laws  of  the  18th  general  assembly  as  herein  amended, 
appropriaUon  there  is  hereby  made  the  additional  appropriation  of  fifteen 
thousand  doilai*s  per  annum,  or  so  much  thereof  as  may  be  neces- 
sary, out  of  any  money  in  the  state  treasury  not  otherwise  appro- 
priated, and  all  warrants  against  said  appropriation  shall  be  drawn 
by  the  auditor  of  state  upon  the  state  treasurer  upon  the  certifi- 
cate of  the  adjutant  general  approved  by  the  governor. 


270. 
Sec.  1061. 

[20  G.  A.,  ch.  22,  amends  this  section  by  adding  thereto  the  following 
proviso:] 

Provided^  That  the  provisions  of  this  section  shall  not  apply 
to  the  bonds  or  other  railway  securities  to  be  hereafter  issued  or 
guaranteed  by  railway  companies  of  this  state,  in  aid  of  the  loca- 
tion, construction  and  equipment  of  railways,  to  the  amount  of 
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not  exceeding  sixteen  thousand  dollars  per  mile  of  single  track, 
standard  gauge,  or  eight  thousand  dollars  per  mile  of  single  track, 
narrow  gauge,  lines  of  road  for  each  mile  of  railway  actually  con- 
structed and  equipped. 


Sec.  1063. 

Where  the  articles  of  incorporation 
did  not  state  the  principal  place  of 
business,  or  the  time  of  commence- 
ment of  bnsiness,  held,  that  the 
publication  of  such  articles  was  not 


sufficient  notice,  and  that  there  was 
such  failure  to  comply  with  this  sec- 
tion as  to  render  the  stockholders 
individually  liable  under  §1068:  Clegg 
V,  Grange  Co.^  61-121. 


271. 


Sec.  1069. 

Whether  the  provisions  of  this 
section  as  to  renewal,  are  applicable 
to  such  corporations  as  are  described 


in  §  1091  quofre :  Byers  r.  McCart* 
ney,  17  N.  W.  Rep.,  571. 


274. 


Sec.  1082. 

Althougrh  the  subscribed  capital 
stock  of  a  corporation  is  a  fund  held 
by  ;it  in  trust  for  its  creditors,  yet 
this  rule  can  have  no  application  to  a 
case  where  it  is  shown  tnat  in  a  trans- 
action, untainted  with  fraud  and 
without  prejudice  to  creditors,  stock 
has  been  issued  to  parties  having^  a 
valid  claim  against  the  company  at  a 
small  per  cent,  of  its  par  value,  and 
accepted  by  them  in  full  payment  of 
their  claims,  its  actual  value  being 
less  than  that  at  which  it  is  thus  ac- 
cepted: Louisa  Co,  National  Bank 
r.  Traer,  16  N.  W.  Rep.,  120. 

The  fact  that  a  subscription  for 
stock  was  to  be  paid  in  property  in- 
stead of  money  does  not  relieve  the 
subscriber  from  liability,  if  the  prop- 
erty was  not  turned  over  as  agreed. 

Sec.  1083. 

The  fact  of  demand  and  refusal 
may  be  Bhown  by  the  official  return 
upon  the  execution.  Such  return,  as 
between  the  corporation  and  the 
creditor,  "must  be  regarded  as  con- 
clusive. Evidence  may  be  introduced 

Sec.  1084. 

This  section  contemplates  the  ren- 
dition of  a  judjnnent  asrainst  the 
stockholder,    and   not   merely    the 


The  company  can  not  by  any  arrange- 
ment or  action  upon  its  part  release 
the  subscriber  from  his  liability: 
Singer  r.  Given,  61-93. 

The  subscriber  can  not,  as  between 
himself  and  the  creditor,  set  up 
claims  for  services,  or  for  use  of  prop- 
erty, for  which  the*  corporation  is  in- 
debted to  him:  Ihid, 

Whether  the  stockholder  can  be 
made  liable  until  judgment  has  been 
rendered  against  the  corporation  or 
not,  the  statute  of  limitations  as  affect- 
ing the  action  against  such  stock- 
holder cannot  be  enlarged  on  account 
of  any  failure  or  delay  in  obtaining 
judgment  against  the  corporation: 
First  Nat.  BankofGarrettsville,  0., 
V.  Greene,  17  N.  W.  Rep.,  86. 


to  show  that  no  such  return  was 
made,  but  it  is  not  competent  to  dis- 
pute it  by  showing  that  no  demand 
was  made  as  therein  stated:  Singer 
V,  Given,  61-93. 


awarding  of  an  execution    against 
him :  Singer  v.  Given,  61-93. 


275. 


Sec.  1089. 

The  estoppel  provided  for  under 
this  section  certainly  applies  only  to 
a  body  of  men  acting  as  a  corporation 


for  pecuniary  profit.  Whether  the 
section  can  be  applied  to  persons  act- 
ing as  a  corporation  other  than  for 
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pecuniary  profit  giiery:  Kirkpatrlek 
V,  Unit'd  Presbyterian  Church  of 
Keota,  19  N.  W.  Rep.,  272. 

Among  acts  which  would  conetitute 
acting  as  a  corporation  herein  pro- 
vided for,  would  be  the  adoption  and 
use  of  a  corporate  Beal,  the  taking  of 
Bubscriptions  and  the  issue  of  certifi- 
cates of  stock;  but  the  acts  of  per- 
sons as  members  of  a  religious  society 
in  holding  business  meeetings,  ana 
acquiring  property,  receiving  and 
paying  out  money,  appointing  agents 
to  make  settlements,  etc..  held,  not 

18  G.  A.,  Ch.  208. 

The  provisions  of  the  constitution. 
Art.  8,  §  9,  rendering  stockholders  in 
a  banking  corporation  or  institution 
individuallv  liable  to  an  amount 
equal  to  their  respective  shares,  is 


sufficient  to  constitute  such  "acting 
as  a  corporation;*'  also  held,  that  the 
passage  of  by-laws  is  not  an  assump- 
tion of  distinctive  corporate  powers; 
nor  is  the  attempt  to  incorporate: 
Ibid. 

When  a  corporation  seeks  to  en- 
force the  bequest  in  a  will,  duly 
admitted  to  probate,  its  claim  cannot 
be  resisted  on  the  ground  that  it  has 
not  been  legally  organized.  Such 
objection  can  be  ts^en  only  by  a 
proceeding  by  quo  warranto :  Quinn 
V.  Shields,  17  N.  W.  Rep.,  437. 


held  to  apply  only  to  banks  of  issue, 
and  not  to  banks  merely  of  discount 
and  deposit:  Allen  v,  Clayton,  18  N. 
W.  Rep.,  663. 


276. 

Sec.  1091. 

Whether  the  provisions  of  §  1069, 
as  to  renewal  of  corporations,  is  ap- 
plicable to  corporations  such  as  here- 


in specified,  quwre:    Buers  v, 
Cavtney,  17  N.  W.  Eep.,  571. 


Me- 


277. 


Sec.  1097. 

The  civil  courts  will  not  revise  the 
decisions  of  churches  or  religious 
associations  upon  ecclesiastical  mat- 
ters, but  will  interfere  with  the  action 


of  such  associationB  when  rights  of 
property  or  civil  rights  are  involved: 
Bird  r.  St,  Mark's  Church  of 
Waterloo,  17  N.  W.  Rep.,  747. 


278. 


Sec.  1101. 

The  words  "  such  institution  "  here 
used  refer  to  the  associations  named 
in  §  1091;  and  such  associations, 
whether  incorporated  or  not,  cannot 


take  by  will  more  than  one-fourth  of 
the  estate  of  a  testator  who  leaves  a 
wife,  child,  or  parent:  Byers  v.  Mc- 
Cartney, 17  N.  W.  Rep.,  571. 


280. 


Sec.  1109. 

Such  societies  may  offer  a  premium 
to  the  winner  at  a  horse-race  held  on 
its  grounds  during  its  annual  fair. 
Sec.  1114,  prohibiting  gambling  and 


horse-racing,  does  not  apply  to  races 
controlled  oy  the  society:  Delier  v, 
Plymouth  Co,  Ag'l  Soc'y,  57-481. 


282. 
Sec.  1121. 

[20  G.  A.,  ch.  128  amends  this  section  by  striking  out  of  the  first  line 
thereof  the  words  "one  thousand''  and  inserting  in  lieu  thereof  the  words 
"  twenty-five  hundred,''] 
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PUBLICATION  OF  PROCEEDINGS  OP  IMPROVED  STOCK  BREEDERS' 
ASSOCIATION. 

[Twentieth  General  Assembly,  Chapter  134.] 

Section  1.     The  annual  proceedings  of  the  Iowa  State   As- Annual  pro- 
sooiation   of  Improved   Stock  Breeders  of  which  C.  F.  Clarkson  pu^bHi'ifTHi*  by^ 
is  president  and  Fitch  B.  Stacy  is  secretary,  including  the  ac-^^es^^- 
cepted  essavs   and   addresses,  together  with  the  report  of  dis- 
cussions, is  hereby  authorized  and  directed  to  be  printed  by  the 
state,  under  the  supervision  of  the  association,  as  the  reports  of 
the  state  agricultural  and  horticultural  societies  are  now  pub- 
lished. 

Sec  2.     The  number  of  copies  to  be  so  published  shall  be 
limited  to  five  thousand  annually,  not  exceeding  three  hundred  s.ooo  copies. 
pages  each,  all  of  which  shall  be  bound  in  pamphlet  form.    They  and*biuS[^. 
shall  be  distributed  as  follows: 

To  the  governor,  lieutenant  governor,  secretary  of  state,  audit- 
or of  state,  state  treasurer,  each  member  of  the  general  assem-  Dtetribmion. 
bly,  the  state  horticultural  society,  the  state  agricultural  society, 
the  state  library,  the  Iowa  state  university  and  the  Iowa  state 
agricultural  college,  each  twenty  copies.  To  each  county  au- 
ditor to  be  kept  in  the  office,  to  each  public  library,  to  each  in- 
corporated college  in  the  state,  to  each  president  and  secretary 
of  each  county  and  district  fair,  and  to  each  president  and  sec- 
retary of  esLzh  dairymen's  or  stock  growers  association,  two 
copies;  the  remainder  to  be  distributed  under  the  direction  of 
the  association. 

297. 

Sec.  1160. 

[20  G.  A.  eh.  11»  amends  the  substihite,  17  G.  A.,  eh.  104,  by  insert- 
ing after  the  words  **  fire  or  death  '*  in  the  fourth  line,  the  words  **  or  loss 
or  damage  by  tornadoes y  lightning ^  hail  storms^  cyclones  or  wind  storms,^*] 

Mutual  aid  associations  fall  with-  I  ing:  State  ex  rel.  Auditor  r.  Iowa 
in  the  provisions  of  this  section  and  j  MuttMl  Aid  Aaaociation,  59-125. 
not  within  those  of  the  three  follow- 


SOL 

Sec  1161. 

This  and  the  followin(^  sections  do 
not  apply  to  mutual  aid  associations 
organized  to  afford  financial  aid  and 
benefit  to  the  families  of  deceased 
members,  and  assistance  to  members 
personally  in  case  of  sickness  or  dis- 
ability.   The  payment  of  member* 


ship  fees,  dues  and  assessments  alone 
being  required,  and  no  permanent 
fund  for  any  other  purpose  being 
accumulated,  such  associations  are 
within  the  provisions  of  91160:  State 
er  rel.  Aud,  r.  la,  Mut*  Aid  Aas'n 
59-125. 


806. 

Sec.  1172. 


In  an  action  under  this  section,  to 
close  the  business  of  a'corporation  for 
failure  to  comply  with  provision  of 
chapter  5,  title  9  of  the  Code,  it  must 


be  assumed  that  the  corporation  was 
duly  organized:  State  ex  rel.  Audit' 
or  V.  Iowa  Mutual  Aid  Aaeociationt 
69-125. 
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308. 


Sec.  1182. 

The  proceeds  of  the  life  policy  are 
assets  of  the  estate,  and  only  differ 
from  other  assets  in  the  manner  of 
their  distribution:  Kelley  r,  Mann, 
66-625. 

This  section  contemplates  a  case 
where  the  policy  is  payable  to  de- 
ceased, or  nis  legal  representative, 


and  not  a  case  where  it  is  payable  to 
another,  for  the  use  and  benefit  of 
such  other;  in  this  latter  case,  it  can- 
not be  otherwise  disposed  of  by  will: 
McClure  v,  Johnson,  56-620. 

Smedley  v.  FeU,  43-607,  followed: 
Murray  v.  Wells,  63-256. 


310. 

Sec.  1186. 

Hawkey e  Benefit,   etc.,  Af*sU%  v,  I  lington  Mutual  Loan  Ass^n  v,  Hei* 
Blackburn,  48-385,  followed:  Bur-  \  der,  55-424. 


319. 


15  G.  A.,  Ch.  60,  §  28. 

The  capital  s'ock  to  the  extent 
that  it  is  mvested  in  U.  S.  bonds,  is 


not  taxable:  German  Am.  Savings 
Bank  v.  City  of  Burlington,  64-609. 


324. 
Sec.  1207. 

[This  section  as  amended  by  16  G.  A.,  ch.  140,  §  1,  is  further  amended 
by  19  G.  A.,  ch.  44,  §  1.  by  insertrng  the  word  ^'levees'*  after  the  word 
•'constructed,"  in  the  third  line.] 

Sec.  1208. 

[This  section  is  amended  by  19  G.  A.,  ch.  44,  §  2,  by  inserting  the  word 
**  levee  "before  the  word  "ditch,"  in  the  eleventh  line,  and  also  in  the 
twenty-second  line.] 

325. 

Sec.  1209. 

[This  section  is  amended  by  19  G.  A.,  ch.  44,  §  3,  by  insertinpr  the  word 
*' levee*'  before  the  word  "ditch,"  wherever  the  latter  occurs  in  said 
section.] 

Sec.  1210. 

[This  section  as  amended  by  16  G.  A.,  ch.  140.  8  2,  is  further  amended 
by  19  G.  A.,  ch.  44,  §  4,  by  inseiiing  the  word  "  levee  "  befoi*e  the  word 
'*  ditch,"  in  the  second  line.] 

Sec.  1211. 

[This  section  is  amended  by  19  G.  A.,  ch.  44.  §  5,  by  insertinsr  the  word 
**  levee  "  before  the  word  *'  ditch,"  in  the  second  line.] 

Sec.  1212. 

[This  section,  as  amended  by  16  G.  A.,  ch.  140,  §  1,  and  by  18  G.  A.,  ch. 
85,  §  8,  is  further  amended  by  19  G.  A.,  ch.  44,  §  6,  by  inserting  the  word 
"  levee  "  before  the  word  "  ditch,"  where  it  occurs  in  the  ninth,  and  also  in 
the  fourteenth  line,  and  the  words  '*  levee  or**  lief  ore  the  words  "drainage 
fund,"  in  the  seventeenth  line.] 
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326. 

Sec.  1214. 

[This  section,  as  amended  by  16  G.  A.,  ch.  140,  §  4,  is  further  amended 
by  19  G.  A.,  ch.  44,  §  7.  by  inserting  the  word  ** levee'*  before  the  word 
**  ditch,*'  in  the  sixth  line;  by  insertmjf  the  words  **  and  cause  said  levei  n  to 
be  repaired  *'  after  tUe  words  **  re-opened  and  repaired,*'  in  the  thirteen ih 
line;  by  insertinjf  the  word  **  levees  "  before  the  word  ** ditches,*'  in  the  six- 
teenth line,  and  by  inserting  the  words  **or  any  interference  with  such 
levees  '*  after  the  word  **  water -courses,"  m  the  twentieth  line.] 


Vicinity,  as  used  in  this  section, 
does  not  mean  adjoining  to  or  abid- 
inf^  on,  but  near  by,  close  by,  or 
neighboring  country.  The  board  be- 
ing vested  with  the  power  to  deter- 
mine what  land  in  the  vicinity  shoi^Id 
be  assessed,  has  a  large  discretion 


as  a  local  tribunal  and  may  assess  one 
parcel  of  land  more,  another  less,  and 
others  not  at  all,  and  from  the  action 
of  the  board  in  this  respect,  no  ap- 
peal is  provided  for:  See  notes  to 
§1216:  Lambert  v.  Mills  Co.,  68-636. 


327. 

Sec.  1216. 

[This  substitute  is  amended  by  19  G.  A.,  ch.  44,  §  8,  by  inserting  the  word 
**  levee  **  before  the  word  ** ditch,**  in  the  fourth  line.] 


No  appeal  from  an  action  of  the 
board  m  assessing  the  cost  of  the  im- 
provement upon  land  in  the  vicinity 


is  provided  for  in  behalf  of  the  party 
whose  land  is  assessed:  Lambert  v. 
Mills  Co,,  58-666. 


17  G.  A.,  Ch.  121. 

[Sections  1  and  2  of  this  act  are  amended  by  19  G.  A.,  ch.  44.  §§  9  and  10 
respectively,  by  inserting  the  words  **  lecee  or  **  before  the  word  **  drain,** 
wherever  it  occurs.] 

18  G.  A.,  Ch.  85. 

[This  act  is  amended  in  eac*i  section  by  19  G.  A.,  ch.  44,  §  11,  by  insert- 
ing the  word  **  /eref'*  bef  )re  the  word  "  ditch,**  wherever  it  occurs;  and  §  5 
tnereof  is  further  amended  by  inserting  the  words  "  levee  or  '*  before  the 
word  **  drain,"  in  the  fourth  line.] 

328. 

DRAINS,  LEVEES  AND  CHANGES   IN  WATER  COURSES. 

(Twentieth  General  Assembly,  Chapter  186.) 
Section  1.     Ditches  or  drains  may  be  located  and  constructed  Ditches  or 
within  the  limits  of  any  public  highway,  and  on  either  or  both  uc 'highway, 
sides  thereof,  and  levees  or  embankments   upon  and  along  the  Levees  and  em- 
same;  provided^  they  are  so  constructed  as  not  to  prevent  public  proviS)!"^* 
travel  thereon.     The  engineer  or  commissioner  appointed  to  lo-  Engineer  can 
cate  ditches,  drains,  levees  or  embankments,  may  recommend  the  JSb*iic"h?gh- 
establishment  of  a  public  highway  upon  and  along  the  route  of  way.  when, 
the  same,  and  the  board  of  supervisors  may  establish  the   same  Board  of  su- 
on  such  recommendation  in  the  same  manner  as  on  the  report   of  J^^biSii.™^^ 
a  highway  commissioner.     All  levees  built  by  taxation  under  the  what  levees 
drainage  laws  shall  be  under  the  control  of  the  board  of  super- {^^j^^p^^JoV 
visors  of  the  county  in  which  they  are  situated,  and  the  board supcnisore. 
shall  have  the  power  to  grant  the  right  of  way  thereon  to  any  rail- 
way company  that  will  maintain  the  same  while  used  for  railway 
purposes:  provided,  the   steps  for  condemnation  and  payment  P'yy^so^^l^^i*- 
therefor,  contained  in  chapter  4,  title  10,  of  the  code,  shall  first  pikdwith.^*^"^ 
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Proviso:  not    be  taken  by  said  company;  provided  further^  that  nothing  in  this 

J^f^!.?;^„1i^^'^^  section  shall  be  construed  so  as  to  require  such  ditches  or  levees 
oi  couiiiy.    All  1  ^1 

to  be  kept  up  at  the  expense  of  the  county. 

Sec.  2.     Whenever  the  petition  of  one  hundred  legal  voters 
100  voters  peti-  of  the  county,  setting  forth  that  any  body  or  district  of  land  in 
flowed "and«^^  ®^^^  county,  described  by  metes  and  bounds,  or  otherwise,  is  sub- 
^*ect  to  overflow,  or  too  wet  for  cultivation,  and  that  in  the  opin- 
ion of  petitioners  the  public  health,  convenience  or  welfare,  will 
Bond  filed  with  be  promoted  by  draining  or  leveeing  the  same,  and  also  a  bond, 
shaiuipimfnt    Conditioned  as  required  by  section  1208  of  the  code,  shall  be  filed 
an  engineer,     with  the  county  auditor;  he  shall  appoint  a  competent   engineer 
n^.^^*"**     or  commissioner,  who  shall  proceed  to  examine  said  district  of 
lands,  and  if  he  deem  it  advisable  to  survey  and  locate  such 
ditches,  drains,  levees,  embankments  and  changes  in  the   direc- 
tion of  water  courses  as  may  be  necessary  for  the  reclamation  of 
.  such  lands  or  any  part  thereof,  and  he  shall  make  substantially  the 
Report  of  pro- same  report  and  the  same  proceedings  shall  be  had  as  now  pro- 
ceedings,  vided  by  law  for  the  location  and  construction  of  ditches,  drains 

and  changes  in  water  courses,  and  two  or  more  counties  may 
unite  in  such  work  of  reclamation  in  the  manner  now  provided  by 
law. 

Sec.  3.     If  the  board  of  supervisors  shall  be  of  opinion  that  the 
Board  of  supei^  estimated  cost  of  reclamation  of  such  district  of  lands  is  greater 

Jlll'S^n^^M^.Jf'^  than  should  be  levied  and  collected  in  a  sintrle  year  from    the 
mine  amount    «•,•-.*•  «  #  .  "••^^.i 

to  be  levied      lands  benefited,  they  may  determine  what  proportion  of  the  same 
each  year.       should   bo  levied  and  collected  each  year,  and  they  may  issue 
Bonds  and  rate  drainage    bonds    of    the    county  bearing  not  more  than  eight 
of  interesu       p^j.  ^^^^  annual  interest,  and  payable  in  the  proportion  and  at  the 
times  when  such  taxes  so  apportioned  will  have  been  collected, 
and  may  devote  the  same  at  par  to  the  payment  of  sucli  work  as  it 
progresses,  or  may  sell  the  same  at  not  less  than  par,  and  devote 
the  proceeds  to  such  payment;- and  should  the  cost  of  such  work 
Where  eoRt  ex- exceed  the  estimate,  a  new  apportionment  of  taxes  may  be  made 
ceeda  estimate,  and  other  bonds  issued  and  used  in  like  manner;  but  in  no  case 
No  bond  to  run  shall  any  such  bonds  run  longer  than  fifteen  years,  and  at  least 
yea^r  ^*'*  ^  ten  per  cent  in  amount  of  those  issued  on  the  first  estimate  shall 
i^ndmaybo    be   payable  annually.     The  board  of  supervisors  may  divide  the 
divided.  jaijjj  to  be  benefited  into  drainage  districts,   which   shall  bo   ac- 

ncnomination  ourately  described  and  numbered,  and  such  drainage  bonds  shall 
of  bonds.         be  in  gums  of  not  less  than  fifty  dollars  each,  and  shall  be  num- 
bered consecutively  and  issued  as  other  county  bonds  are,  and 
shall  specify  that  that  they  are  drainage  bonds,  and  designate  by 
its  number  the  drainage  district  on  account  of  which  they  are  is- 
Kot  to  exceed  sued.     And  in  no  case  shall  the  amount  of  bonds  issued  exceed 
vaiue^Fiandf  ^%  P^^  cent  of  the  value  of  the  lands  in  such  drainage  districts 
as  shown  by  the  last  assessment  for  taxation. 

Skc.  4.  It  shall  be  the  duty  of  the  board  of  supervisors  to 
Tax  to  pay  levy  each  year  on  the  lands  benefited  a  tax  sufficient  to  pay  the 
In  provided?'^'  interest  on  such  bonds  and  so  much  of  the  principal  as  falls  due 
levied  each'  in  the  succeeding  year,  and  such  tax  shall  be  collected  in  the 
How  collected  ^^^^  manner  as  other- county  taxes,  and  shall  be  carried  to  the 
'  credit  of  the  drainage  district  on  account  of  which  the  bonds  are 
issuedi  and  shall  be  used  to  pay   the  principal   and   interest  of 
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said  bonds  as  the  same  falls  due:  provided^  that  any  surplus  may  proviso, 
be  devoted  to  payment  of  works  of  reclamation  in  said   district 
or  repairs  thereof. 

UNDERGROUND    DRAINS, 

[Twentieth  General  Assembly*  Chapter  188.] 

Section  1.     Whenever  any  person  shall  desire  to  construct  Appiicat'on 
any  tile  or  other  underground  drain  through  the  land  of  another,  fl]^^iJ{i'**  ^ 
and  shall  be  unable  to  agree  with  the  owner  or  owners  of  such  towiwhipclcrk, 
land  as  to  the  same,  he  may  file  with  the  olerk  of  the  township 
where  said  land  is  situated  an  applioatiou  therefor,  giving  a   de- 
scription  of  the  land  or  lands  through  which  he  may  desire  to 
construct  same,  and  the  township  clerk  shall  forthwith  notify  the  Dtity  of  clerk 
township  trustees  of  said  township  of  said  application,  who  shall 
fix  a  time  and  place  for  the  hearing  of  same,  which  time  shall 
not  be  more  than  twenty  days  distant,  and  they  shall  cause  said 
clerk   to  notify   the  applicant  and  land   owner  of  the  time  and    ,  • 
place  of  said  hearing  at  least  five  days  before  the  time  fixed  for 
the  hearing  of  same,  which  notice  shall  be  in  writing,  signed  by 
said  clerk,  and  shall  be  served  on  said  applicant  and  land  owner,  Howservod. 
if  within  the  county,  and  if  not,  then  upon  his  agent  for  said  land, 
if  within  the  county,  in  the  same  manner  as  is  now  provided  by 
law  for  the  service  of  original  notices,  and  in  cane  that  neither 
said  party  nor  his  agent  are  residents  within  said  county,  then 
the  same  shall  be  served  by  posting  written  notices  in  three  pub- 
lic places  in  said  township,  one  of  which  shall  be  upon  said  land, 
at  least  ten  days  before  said  hearing. 

Sec.  2.  Upon  the  day  fixed  for  hearing,  if  said  trustees  How  trlod. 
lire  satisfied  that  the  provisions  of  the  prior  section  have  been 
complied  with,  they  may  proceed  to  near  and  determine  tbe 
same,  and  shall  have  power  to  adjourn  from  time  to  time  until 
same  is  completed;  providedy  that  no  adjournment  shall  be  for 
more  than  fifteen  days. 

Src.  8.    The  said  trustees  may  fix  tho  point  or  points  of  en- Trastccfi  may 
trance  and  exit  or  outlet  of  said  tile  or  other  underground  drain  Jnd'ouiiinr 
on  said  land,  the  general  course  of  same  through  said  land,  the  dm.u.oio. 
size  and  depth  of  same,  when  the  same  shall  be  constructed,  how 
kept  in  repair,  what  connections  may  be  made  with  same,  what 
compensation,  if  any,  shall  be  made  therefor,  and  any  other  ques- 
tion arising  in  connection  with  same;  and  they  shallVeducc  thoir 
findings  to  writing,  which  shall  be  filed  with  the   clerk  of  said  bindings  shnii 
township,  who  shall  record  it  in  full  in  his  book  of  records  of  said  ^•i**^^^*"^ 
township,  and  said  finding  and  decision  shall  be  final,  except  as  Final,  except 
to  tho  amount  of  damages,  if  any,  which  shall  be  awarded.  Mtodainngcn, 

Sec.  4.    Wherever  any  water  course  or  natural  drainage  line  .^ 
crosses  tho  boundary  line  between  two  adjoining   land  owiiersindnetu?!?^ 
and   both   parties   desire   to   drain  the   land  along  such  water  drainfti'9  Unci 
course  or  natural  drainage  line,  but  are  unable  to  agree  upon 
the  conditions  as  to  the  juncture  or  connection  of  the  lines  of 
tile  or  other  drainage  at  the  boundary  line  aforesaid,  then  and 
in  such  case  the  township  trustees  shall  have  full  authority  to 
hear  and  determine  all  questions   arising   relative  thereto  bo« 
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tween  such  land  owners  and  to  render  sucli  judgment  thereupon 
as  shall  to  them  seem  just. 

Sec.  5.  Any  person  shall  have  the  right  to  go  upon  any 
public  highway  to  construct  an  outlet  to  a  drain,  provided  he 
shall  leave  the  highway  in  as  good  condition  as  it  was  before 
the  drain  was  constructed,  to  be  determined  by  the  supervisor  of 
highways  in  the  district  where  the  work  is  done. 

Sec.  6.  Whenever  any  railroad  crosses  the  land  of  any  per- 
son or  persons  who  desire  to  drain  their  land  for  any  of  the 
purposes  set  forth  in  section  1  of  this  act,  the  party  or  parties 
desiring  such  drain  or  drains  shall  notify  the  railroad  company 
by  leaving  a  written  notice  with  the  nearest  station  agent,  stat- 
ing in  such  notice  the  starting  point,  route  and  termination  of 
such  drain  or  drains,  and  if  the  railroad  company  refuse  or 
neglect  for  the  space  of  thirty  days  to  dig  across  their  right  of 
way  a  drain  of  equal  depth  and  size  of  the  one  dug  by  the  party 
who  wishes  to  drain  his  land,  then  the  party  who  desires  to 
drain  the  land  may  proceed  to  dig  such  drain  and  the  railroad 
company  shall  be  liable  for  the  cost  of  the  construction  of  such 
drain,  to  be  collected  in  any  court  having  jurisdiction. 

Sec.  7.  Either  party  may  appeal  to  the  circuit  court  of  the 
county  from  so  much  of  said  fifiding  and  order  as  relates  to  the 
amount  of  damages  which  may  be  awarded,  within  the  same 
time  and  in  the  same  manner  as  to  bond,  conditions  of  bond 
and  notice  of  appeal,  as  is  now  provided  by  law  in  cases  of 
appeal  from  assessment  of  damages  on  location  of  highways; 
provided^  however,  thkt  said  appeal  shall  not  delay  the  construc- 
tion of  said  tile  or  other  underground  drain  if  the  applicant 
shall  in  case  the  land  owner  appeal [s]  deposit  with  the  township 
clerk  for  the  use  of  said  land  owner  the  amount  of  damages 
awarded  by  the  trustees,  and  in  case  the  applicant  appeals  that 
he  shall  first  file  the  appeal  bond  provided  by  law. 

Sec.  8.  In  case  of  appeal  the  township  clerk  shall  certify  to 
the  circuit  court  a  transcript  of  the  proceedings  before  said 
trustees,  which  shall  be  Hied  in  said  court  with  the  appeal  bond, 
the  party  appealing  paying  for  said  transcript  and  the  docketing 
of  said  appeal  as  in  other  cases,  and  upon  appeal  the  party 
claiming  damages  shall  be  plaintiff  and  the  applicant  defendant, 
and  upon  appeal  the  same  shall  in  all  respects,  as  far  as  appli- 
cable be  governed  by  same  rules  as  appeals  from  assessments  for 
damages  for  location  of  highway  on  appeal. 

Sec.  9.  The  applicant  shall  pay  the  costs  of  the  trustees' 
clerk  and  serving  of  notices  on  the  hearing  before  the  trustees, 
and  in  case  no  appeal  is  taken,  shall  pay  all  damages  awarded 
before  entering  on  the  construction  of  said  tile  or  other  drain 
through  the  lands  of  the  other. 

Sec.  10.  In  case  any  dispute  shall  arise  as  to  the  repair  of 
any  tile  or  other  underground  drain,  the  same  shall  be  deter- 
mined by  said  trustees  in  same  manner  as  in  the  original  construc- 
tion of  same. 
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333. 


Sec.  1211. 

Where  rifrht  of  way  h  granted  to 
one  railway  company  in  consideration 
of  the  benefit  to  oe  derived  from  the 
constroction  of  its  line,  such  right  of 
way  cannot  be  transferred  by  that 
company  to  another  which  proposes 
to  construct  a  different  line  not  run- 
nintr  the  same  direction:  Crosbie  v. 
C,  I.  (^  D.  R.  Co,,  17  N.  W.  Rep., 
481.  Where  a  company  has  the  power 
to  bnild  an  additional  lateral  road 
anxiliaiy  to  the  original  road,  whose 
construction  and  maintenance  is 
|>os8ible  only  upon  an  independent 
right  of  way,  the  right  of  way  statute, 
limiting  the  width  of  right  of  way 
to  one  hundred  feet,  does  not  prevent 
the  condemnation  of  land  for  such 
additional  road;  and  the  same  power 
may  be  exercised  by  another  corpora- 


tion even  though  it  derives  all  its 
means  from  the  first,  and  builds  the 
road  with  the  express  design  of  leas- 
bg  it:  Lower  v,  C,  B.  <3t  Q,  R,  Co,<, 
59^^563.  Where  the  company  by  pa- 
rol license  enters  upon  ground  to  con- 
struct its  railway  tne  subsequent  i)ay- 
ment  of  the  damages  assessed  cfives 
it  an  easement  by  contract  which, 
though  arisinsr  upon  parol,  cannot  be 
revoked:  Slocumb  v,  C,  B.  t^  Q.  R, 
Co..,  57-675:  In  such  case  a  subse- 
quent purchaser  takes  subject  to  the 
right  of  way  whatever  it  is,  if  it  does 
not  exceed  the  stautory  width,  and 
cannot  set  up  non  user  by  the  com- 
pany of  apportion,  and  adverse  pos- 
session then^f,  to  defeat  its  rights: 
Ibid. 


DEPOT  GROUNDS. 

[Twentieth  General  Assembly,  Chapter  190.] 
Section  1.     Any   railway   corporation  owning  or  operating  a  Railway  cor- 
completed  railway  in  the  state  of  Iowa,  shall  have  power  to  con-  c^JSemn  laSJu 
demn  lands  for  necessary  additional  depot  grounds  in  the  same  for  depot 
manner  as  is  provided  by  law  for  the  condemnation  of  the  right  *^'^*^°*^ 
of  way:     Provided^  that  before  any  proceedings  shall  be  in sti- proviso : 
tuted  to  condemn  such  additional  grounds,  the  railway  company  y^|f^^*PPjj,jV^ 
shall  apply  to  the  railway  commissioners,  who  shall  give  notice  missioncrs. 
to  the  land  owner  and  examine  into  the  matter  and  report  by 
certificate  to  the  clerk  of  the  circuit  court  in  the  city  in  which 
the  land  is  situated,  the  amount  and  description  of  the  additional 
lands  necessary  for  the  reasonable   transaction  of  the    business, 
present  and  prospective,  of  such  railway  company.      Whereupon 
said  railway  company  shall  have  power^to  condemn  the  lands  so 
certified  by  the  commissioners. 


334. 


Sec.  1244. 

In  condemnation  proceeding  only 
such  damages  are  compensated  as 
arise  from  the  proper  construction  of 
a  railroad.  For  negli^nt  or  improp- 
er construction  additional  damages 
may  be  recovered :  MilUr  v.  K.  d^ 
J).  M.  R.  Co  ,  16  N.  W.  Rep.,  567. 

The  exposure  of  the  property  to 
a  destruction  by  fire  or  otner  danglers 
incident  to  the  operation  of  a  railroad, 
fiXB  legitimate  subjects  of  considera- 
tion in  determining  the  damages: 
JOreher  r.  L  S,  W,  R,  Co.,  59-599. 

Evidence  in  re&rard  to  how  the 
jailroad  aSects  a  farm  over  which  it 


passes  aside  from  the  mere  value  of 
the  land  taken,  is  admissible:    Ibid, 

Questions  asked  witness  for  the  pur- 
pose of  ascertaining  the  damages  to 
land  in  a  particular  instance,  held^ 
proper.  Also,  held,  that  the  ques- 
tion whether  because  of  the  construc- 
tion of  a  road  the  land  was  made 
more  wet  than  it  otherwise  would 
have  been,  was  a  proper  one.  it  not 
being  sought  to  show  that  such  dam- 
ages were  a  result  of  the  improper 
construction  of  the  road :  Briiion  v, 
D,  M,,  0,  dt  S,R,  Co,,  59-540. 

The  fact  that  the  road  bed  is  con- 
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structed  in  a  cut  is  a  proper  fact  to 
be  shown  in  estimating  damans; 
Cummins  v.  D.  M.  dt  St.  L.  B,  Co.^ 
.19  N.  W.  Rep.,  268. 

While  the  land  owner  is  not  enti- 
tled to  prove  the  proximity  of  the  de- 
pot or  the  number  of  tracks  as  mde- 
pendent  elements  of  damaj?e,  yet 
such  evidence  may  be  admissible  in 
determining  the  extent  to  which  the 
company  would  probably  use  the 
ground  taken  in  canying  on  its  busi- 
ness:    Ibid. 

As  the  company  acquires  the  right 
to  occupy  and  use  the  whole  of  the 
right  of  way.  it  cannot  have  the 
damagres  assessed  on  the  theory  that 
it  will  in  fact  use  but  part,  and  there- 
fore that  occupation  of  buildings  sit- 
uated upon  the  right  of  way  wul  not 
be  disturbed :     fhid. 

The  prices  at  which  other  lands  in 
the  vicmity  of  the  premises  in  ques- 
tion had  been  sold  about  the  time  of 
the  commencement  of  the  proceed- 
ings, is  not  receivable,  in  the  absence 
of  evidence  that  there  was  any  simi- 
larity between  the  lots  in  question 
and  those  which  it  was  claimed  had 
been  sold:    Ibid. 

The»  value  of  growing  crops  upon 
the  riflfht  of  way  to  be  taken,  may  be 
considered  in  assessing  the  compen- 
sation: Lantzv.  C,  M.  dt  St.  P. 
B.  Co.,  57-636. 

While  hazard  from  fire  is  a  result 
of  the  operation  of  the  road  and  for 
which  the  company  would  not  be  lia- 
ble may  be  considered,  yet  it  is  error 
to  take  into  account  the  value  of  spe- 
cific property,  such  as  a  grove  or  a 
house,  which  might  thus  be  de- 
stroyed:   Ibid. 

The  ri^ht  to  obstruct  the  passage 
of  water  is  not  presumed  to  be  ac- 
quired in  a  condemnation  proceeding, 
and  the  damages  as8Ps«»ea  do  not  cov- 
er damages  resulting  from  such  stop- 
page. The  owner  is  not  presumed  to 
have  been  paid  therefor,  upon  the 
theory  that  tne  company  preferred  to 
protect  him  against  this  incidental 
injury  and  the  enjoyment  of  the  ease- 
ment carries  with  it  from  day  to  day 
the  obligation  to  furnish  this  protec- 
tion :  Drake  r.  C  R.  I.dt  P.  R.  Co., 
19  N.  W.  Rep..  215. 

An  inquiry  as  to  damages  is  not  to 
be  confined  to  the  government  sub- 
division upon  which  the  road  is  lo- 
cated, if  separate  subdirisions  are 
used  together  as  one  form :  Ham  v. 
W^,  /.  <£>  N.  R.  Co.»  17  N.  W.  Rep., 
157. 


The  daniages  to  be  taken  into  con- 
sideration in  this  proceeding  may  in- 
clude those  already  sustain^,  as  well 
as  future  damages,  and  tJ^e  statutory 
remedy  here  provided  is  therefore  ex- 
clusive in  all  such  cases,  and  such 
damages  can  not  be  sued  for  in  an 
action  at  law:  Birge  v.  C,  M.  <t 
St.  P.  B.  Co.,  18  N.W.  Rep.,  878. 

By  the  condemnation  proceedings 
a  corporation  acquires  the  right  to 
the  exclusive  use  of  the  surface  of  the 
land,  and  the  condemnation  is  made 
on  the  theory  that  this  use  of  the  sur- 
face will  be  perpetual.  Therefore, 
unless  it  appears  that  the  reversionaiy 
right  of  the  land  owner  is  of  some 
value,  as  for  instance  by  reason  of  the 
land  being  underlaid  by  coal  or  min- 
eral, it  is  not  error  to  aisregard  such 
reversionary  interest  and  assess  the 
damages  at  the  market  value  of  the 
property  taken:  Hoilinggworth  r. 
D.  M.  dt  St.  L.  B.  Co.,  19  N.  W. 
Rep.,  325;  Cumminev,  Same,  19  Id., 

The  company  may  take,  remove 
and  use  for  the  construction  and  re- 
pair of  its  railway  and  appurtenances 
any  earth,  gravel,  stone,  timber  or 
other  material  on  or  from  the  land 
condemned,  and  is  not  limited  as  to 
the  quantity  of  such  materials  to  be 
used  in  the  construction  and  repair 
of  its  road.  The  limitation  to  so 
much  as  is  necessary  implied  under 
this  section  relates  to  the  quantity  of 
land  to  be  taken:  Winkhmnn  v.  D. 
M.  N.  W.  B.  Co.,  17  N.  W.  Rep.,  82. 

Where  the  compensation  for  the 
rijfht  of  way  has  not  only  been  agreed 
upon  but  also  paid  to  the  land  owner 
by  the  corporation,  and  he  has  con- 
veyed the  right  of  way,  proceedings 
to'  condemn  such  riffht  of  way  can- 
not be  instituted,  ana  would  be  en- 
tirely void  for  wtint  of  jurisdiction : 
C.  B.  (^  St.  L.  B.  Co.  V.  BetUley,  17 
N.  W.  Rep.,  668. 

An  action  will  not  lie  upon  an 
award  of  a  sheriflTs  jury  for  damages 
for  right  of  way  unless  the  right  of 
way  has  been  entered  upon  and  ap- 
propriated. And  where  a  portion  of 
plaintiff  's  land  was  included  in  the 
right  of  way  condemned,  but  the 
road  was  not  actually  constructed 
over  any  portion  of  his  land,  and 
the  same  remained  fenced  and 
was  not  entered  upon,  held,  that  an 
appropriation  did  not  appear  and  ti- 
tle to  the  right  of  wa>;  aid  not  pass 
to  the  compan^r  until  it  had  made 
payment.    If  it  enters  before  pay- 
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ment  it  is  a  trespasser  and  may  be 
held  liable  in  damagres  as  for  a  tort: 
Dimmick  v.  C.B.  <^  St.  L,  B.Co.,  58- 
637. 

Incidental  injury  from  smoke  and 
dust  and  the  noise  of  moving  trains 
does  not  grive  a  cause  of  action  where 
there  is  no  other  injury  to  which  the 
injury  of  smoke,  etc.,  is  incident: 
Ibid, 

By  §  464  this  method  of  assessing 


damages  is  made  applicable  to  dam- 
ages caused  to  the  abutting  owner 
from  the  construction  of  a  railway 
through  the  streets  of  a  city,  but 
such  proceeding  can  be  instituted 
only  by  the;company,  not  by  the  prop- 
erty owner,*  who  may  have  his  action 
for  damages  without  regard  to  this 
method  of  assessment:  Mulholland 
V.  D.  Jf.,  A.  dt  W.  R.  Co.,  60-740. 


336. 


Sec.  1247. 

The  notice  must  name  the  person 
whose  land  has  been  taken  or  affected. 
It  is  not  sufficient  that  it  is  directed 
to  all  other  persons  having  an  inter- 


est in  the  property  described:  Birge 
V,  Chicago,  M.  <S:  St,  P.  R.  Co.,  18 
N.  W.  Eep.,  878. 


337. 

Sec.  1249.      . 
Applied:  Cummins  v.Dea  Moines  dt  \  St.  Louis  R.  Co., 19  N.W.  Rep..  268, 

Sec.  1252. 

Where  the  damages  allowed  on  the 
appeal  are  less  than  those  awarded 
in  the  assessment,  in  the  absence  of 
any  showing  that  either   party   has 

Sec.  1253. 

The  recording  of  the  award,  if  done 
by  mistake,  does  not  pass  any  title  to 
the  company  so  as  to  rabe  an  implied 
contract  to  pay  the  amount  of  the 
award;  certainly  not  until  the  fact  of 


made  an  offer,  the  costs  should  be 
apportioned :  Noble  v.  D,  M,  dt  St. 
L,  R.  Co.,  17  N.  W.  Rep.,  26. 


the  mistake  has  become  known  to  the 
company  and  it  has  had  a  reasonable 
time  to  coiTect  it:  Dimmick  v,  C. 
B.dtSt.L.R.Co,,  58-637. 


338. 


Sec.  1254. 

The  provisions  allowing  changes 
of  venue  in  civil  actions  are  appli- 
cable on  the  trial  of  the  appeal: 
Whitneij  v,  Atlantic  Southern  R*y 
Co.,  53-651. 

A  person  not  a  party  to  the  pro- 
ceedings, although  interested  in  the 
property,  cannot  appeal.  Such  per- 
son might,  perhaps,  make  himself  a 
party  l^fore  the  commissioners,  but 
ne  cannot  make  himself  a  party 
merely  by  appealing.  Whether  the 
notice  by  publication  provided  for  in 
§  1247,  in  a  proper  case,  would  make 
all  persons  interested  parties  so  that 
any  such  could  appeal,  qucere:  Con- 
nable  v.  C.  M.  dt\St.  P.  R.  Co.,  60-27. 
C.  R.,  I.  F.  dt  N.  W.  R.  Co.  V.  C, 
M.  (&  St.  P.  R.  Co.,  60-05. 

The  sheriff  is  not  a  party  to  the 
condemnation  proceeding  and  is  not 


disqualified  from  serving  notice  of 
appeal  therefrom:  C.  R.,  I.  F.  dt  N. 
W,  R,  Co.  V.  C,  M.  dt  St.  P.  R.  Co., 
60-35. 

Where  the  assessment  covers  the 
entire  damage  to  two  contiguous 
tracts,  used  together  and  owned  by 
the  same  i>er8on;  an  appeal  cannot 
be  taken  from  the  assessment  as  to 
one  tract  only:  Ibid. 

As  the  party  has  by  this  right  of 
appeal  an  adequate  remedy  against 
any  irregularities  that  may  occur  in 
the  proceeding,  or  any  injustice 
which  may  be  done  him  in  the  award, 
if  he  has  personal  notice  of  the  pro- 
ceeding, this  remedy  is  exclusive  as 
to  all  such  matters,  and  he  cannot 
rely  upon  irregularities  as  a  ground  to 
restram  the  construction  of  the  road 
in  accordance  with  such  proceedings: 
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Phillips  V.  Watson,  18  N.  W.  Rep., 
659. 

Althouprh  an  appeal  from  an  assess- 
ment in  favor  of  joint  owners  can- 
not be  taken  by  one  without  joining 
the  other  in  the  appeal  (C,  R.  I,  c? 
P.  R.  Co.  V.  Uuse,  00-73),  yet  the 


owner  may  take  such  appeal  without 
joining  a  mortgagee  therein,  al- 
though an  award  has  been  made  in 
favor  of  the  owner  and  mortgagee 
jointly:  Lance  r.  C.,M.<t  &t.  P.  B. 
Co.,  57-636. 


Sec.  1255. 

Interest  on  the  assessment  does  not 
begin  to  run  from  the  time  ot  assess- 
ment, but  only  from  the  time  of  tak- 


ing possession:  ffai/s  v.  C.,M.  dt  St 
P.  B.  Co.,  19  N.  \V.  Rep..  245. 


Sec.  1257- 

In  assessing  damages  on  appeal 
the  court  will  allow  interest  from  the 
time  of  taking  possession:    Hai^a  v. 


C,  M.  (£'  St.  P.  B.  Co.,  19  N.  W. 
Rep.,  2il;  Noble  v.  D.  M.  dt  St.  L. 
B.  Co.,  17  N.  W.  Rep.,  26. 


339. 


Skc.  1258. 

If  appeal  is  taken  from  the  award 
to  the  circuit  court  and  the  damages 
awarded  are  greater  than  were  al- 
lowed by  the  commissioners,  a  com- 
pany desiring  to  appeal  to  the 
supreme    court   must    deposit    the 


amount  with  the  sheriff,  and  is  not 
relieved  from  the  obligation  by  giv- 
ing a  supersedeas  bond:  Downing  r. 
Des  Moines  Northwestern  B.  Co.,  18 
N.  W.  Rep.,  862. 


18  G.  A.,  Ch.  lO.l 

This  statute,  at  least  in  so  far  as  it 
applies  to  cases  where  the  right  of 
way  is  taken,  as  provided,  for  the 
purpose  of  promoting  the  safety  of 
the  traveling  public,  is  not  unconsti- 


tutional as  authorizing  the  taking  of 
private  property  for  other  than  a 
public  purpose:  Reusch  v.  C,  B.  tt  Q. 
B.  Co.,  57-687. 


340. 


Sec.  1260. 

A  portion  of  a  line  may  become 
abandoned  within  the  meaning  of 
these  provisions;  whether  it  is  so  or 


not,  is  a  question  of  fact:  Central 
Iowa  B'y  Co.  v.  Moulton  and  Albia 
B.  Co.,  57-249. 


341. 

Sec.  1262. 

r  [19  G.  A.,  ch.,  122,  strikes  from  15  G.  A.,  ch.  47.  §  1,  the  words,  "at such 
place  of  crossing,"  which  the  latter  act  added  to  this  section.] 


As  this  section  gives  a  railway  com 
pany  the  right  to  raise  or  lower  high- 
ways,, etc.,  at  crossings,  an  indict- 
ment charging  the  company  with  ob- 
structing the  public  highway  with 
digging,  plougrhing  and  scraping 
such  highway,  throwing  up  embank- 
ments,   and     making     excavations 


across,  alon^,  in,  or  upon  the  high- 
way at  points  where  the  railroad 
crosses  such  highway,  does  not  state 
facts  sufficient  tio  constitute  the  crime 
of  obstructing  the  highway :  State  r. 
C.^B.  t0  P.  B.  Co.,  19  N;  W.  Rep., 
299. 
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342. 


Sec.  1268. 

The  duty  of  the  company  to  con- 
struct a  private  crossmur  in  a  proper 
case  is  one  which  may  be  enforced  by 
mandamus.  Facts  held  sufficient  to 
justify  the  owner  in  requirinpr  a  cross- 
ing  at  a  particular  point:  Bogga  v, 
C.  B,  dt  Q.  R.  Co.,  6i-435. 

The  company  is  liable,  under 
§  1289,  for  injury  to  animals  resulting 
from  defects  m  gates  at  private  cross- 
ings. Such  gates  are  a  |)art  of 
the  fences  which  it  is  required  to 


maintain:  Mackie  v.  Central  R,  of 
Iowa,  54-540. 

If,  by  reason  of  the  act  of  the  land- 
owner in  wrongfully  removing  a  gate 
at  a  private  crossing  on  his  land,  stock 
of  a  third  person  gets  upon  the  track 
and  is  injured,  and  the  company- is 
held  liable  therefor,  it  may  recover 
from  such  landowner  the  amount 
which  it  has  be^n  compelled  to  pay: 
C.  dt  N.  W,  B.  Co.  V.  Dunn,  59-619. 


344. 


15  G.  A.,  Ch.  34. 

A  road  or  way  established  under 
the  provisions  of  this  statute  is  a  pub- 
lic way  in  the  sense  that  the  public 
may  use  and  enjoy  it  in  the  manner 
in  which  roads  and  highways  are  or- 
dinarily used  by  it,  and  that  the 
mine  owner  who  procured  it  to  be 
established  must  use  the  special 
privilege  which  the  act  confers  on 
nim  in  such  a  way  as  not  to  destroy 


this  right  of  the  public  or  prevent  its 
enjoyment,  and  the  statute  is  there- 
fore constitutional.  Nor  can  the 
construction  of  the  railway  in  accord- 
ance with  these  provisions  be  en- 
joined on  the  ffround  that  it  prevents 
the  owner  of  the  land  from  construct- 
ing a  railway  thereon  for  his  own 
use:  Phillips  v,  WaUon,  18  N,  W. 
Rep.,  659. 


346. 


Sec.  1278. 
For  similar  provisions^  see  §  1300. 


348. 


Sec.  1288. 

Where  a  railroad  is  constructed 
across  unimproved  or  uninclosed 
land,  and  the  land  is  afterwards  im- 
proved or  inclosed,  the  railway  com- 
pany is  under  obligation  to  construct 
cattle-guards  iust  as  it  would  have 
been  under  obligation  to  do  if  the 
land  had  been  inclosed  at  the  time 
the  road  was  constructed:  Heskett  v. 
W,,  St  L.  d:  P.  R.  Co.,  61-467. 

The  term  cattle- guard  as  here  used 
imports  a  guard  or  protection  ex- 
tending the  whole  width  of  the  right 
of  way.  The  owner  is  under  no  ob- 
ligation to  construct  a  fence  up  to 
the  track  upon  the  right  of  way: 
Ibid. 


Where  a  railway  impinged  upon  a 
highway  some  twenty  rods  from  the 
place  where  it  finally  crossed  it,  held, 
that  all  the  intervening  highway  was 
not  to  be  deemed  a  pa^  of  the  cross- 
ing, within  the  meaning  of  this  sec- 
tion: Beatty  JO.  Central  Iowa  R.  Co., 
58-242. 

This  section  is  imperative,  and  the 
coui*t  will  not  engraft  an  exception 
upon  it,  relieving  a  company  from 
obligation  to  put  in  a  cattle-guard  on 
the  ground  that  it  is  not  fit,  prooer 
and  suitable  to  do  so,  in  a  particular 
case:  Mundhenk  v.  C.  I.  R.  Co.,  57- 
718. 


Sec.  1289. 

This  section,  authorizing  the  re- 
coveiy  of  double  damages,  is  constitu- 
tional :  Welsh  v.  C,  B.  db  Q.  R.  Co., 
53-632. 


350. 


Running  at  Latiob. — An  animal 
which  had  escaped  from  its  own  r, 
with  bridle  and  halter  on,  held  to  be 
*  *  runnbg  at  large ' ' :    Ibid. 
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A  team  of  horses  hitched  to  a 
wagon  and  which  have  escaped  from 
the  control  of  their  owner,  are  within 
the  terms  of  this  statute  **  live  stock 
running  at  large:*'  Inman  v,  C„  M, 
4c  St.  P,  R.  Co.,  60-459. 

Contributory  negligence  on  the 
part  of  the  owner  not  amounting  to 
willful  act,  will  not  defeat  his  right 
to  recover  under  this  statute:  Ibid, 

A  suckling  colt  may  be  considered 
as  running  at  large  within  the  pro- 
visions ot  this  section,  although  its 
mother  is  under  the  control  of  the 
owner:  Smith  v.  K,  C,  St.  J.  dt  C. 
B.  R.  Co.,  68-622. 

The  mere  fact  that  the  owner  by  a 
voluntary  act  exposes  the  animal  to 
danger,  will  not  necessarilv  make  the 
act  willful.  If  it  was  for  a  lawful  pu^ 
pose  and  the  danger  was  merely  mci- 
dental  it  should  not  be  considered  so: 
Ibid. 

Failure  to  Fence  or  Repair.— 
Liability  to  double  damages  attaches 
upon  failure  to  repair  as  well  as  fail- 
ure to  fence  in  the  first  place:  Ben- 
nett r.  IK.,  St.  L.  iS;  F.  R.  Co.,  61- 
355. 

It  is  error  to  instruct  the  jury  that 
the  company  would  be  liable  if  it 
failed  to  erect  and  maintam  a  fence 
sufficient  to  keep  cattle  from  its  right 
•of  way,  and  the  cattle  were  injured 
by  reason  of  such  failure.  The  jury 
must  be  allowed  to  consider  whether 
the  defect  in  the  fence  was  occasioned 
by  want  of  repair,  and  if  so,  whether 
the  company  had  discovered  that  it 
was  out  of  repair,  or  should  have  dis- 
covered it  in  the  exercise  of  reasona- 
ble care,  and  had  had  a  reasonable 
time  afterward  to  make  the  repair: 
Brentner  v.  C,  M.  d^  St.  P.  R.  Co., 
68-625. 

An  instruction  to  the  effect  that 
defendant  was  not  liable  unless  there 
wag  neglect  in  failing  to  repair  the 
fence  within  a  reasonable  time  after 
notice  of  the  defective  condition, 
held,  proper,  as  the  jury  must  have 
understood  therefrom  that  the  burden 
of  showing  neglect  rested  upon  the 
party  Reeking  to  recover:  Dunn  v. 
CftN.  IK. /?.  Co.,  58-674. 

The  allegation  that  the  road  is  un- 
fenced  at  the  time  of  the  accident  in 
supported  by  proof  of  the  removal  or 
destruction  of  the  fence  before  the  ac- 
ci  lent:  Fritz  v.  K.  C,  i^t.  J.  i&  C.  B. 
R.  Co.,  61-323. 

Where  the  fences  are  swept  away 
by  a  flood,  failure  to  rebuild  them 
within  two  months,  or  until  after  the 


road  was  repaired  and  operated.  A«?(/, 
sufficient  to  render  the  company 
liable:  Ibid. 

Evidence  of  the  condition  of  the 
fence  subsequent  to  the  time  of  the 
injury,  is  admitisible  only  where  it  isl 
shown  that  there  had  been  no  change 
in  the  condition:  Bi^ntner  v.  C,  M. 
H^  St.  P.  R.  Co.  5^-Q2b. 

Under  pjirticular  facts,  held,  that 
it  was  not  sufficiently  shown  that  in- 
jury to  stock  resulted  from  defect  in 
Ihe  gate  through  which  they  escaped 
upon  the  track:  Bothwell  v.  C,  M. 
dt  St.  P.  R.  Co.,  59-192. 

The  dut^  to  maintain  gates  at  pri* 
vato  crossmgs  is  a  part  of  the  duty  to 
fence,  and  the  company  will  be  liable 
for  damages  to  stock  injured  by 
reason  of  tailure  to  construct,  or  keep 
in  repair,  such  gates:  McKinley  v.  C, 
R.  I.  d:  P.  R.  Co.,  47-76;  Mackie  v. 
Central  R.  of  Iowa.  54-540. 

Highway  Crossings— St  atioh 
Grounds,— Evidence  considered  and 
held  sufficient  to  show  that  the  animal 
killed  was  struck  at  a  high- way 
crossing  and  not  in  the  field  whew 
the  marks  of  blood  were  found:  Sul- 
livan V.  W.,  St.L.dS^  P.  R.  Co., 
58-602. 

In  a  particular  case  held,  that  an 
instruction  that  if  the  animal  killed 
was  the  property  of  plaintiff,  was 
running  at  large,  and  was  injured  by 
defendant  outside  of  the  station 
grounds,  plaintiff  would  be  entitled 
to  recover,  was  erroneous,  it  not  ap- 
paring  but  that  the  animal  might 
nave  been  killed  at  some  point  out- 
side of  tiie  station  grounds  where 
defendant  had  no  right  to  fence: 
Smith  V.  K.  C,  St.  J.  <t  C.  B.  R.  Co., 
58-622. 

Where  it  appeared  that  stock  was 
killed  one  and  one- fourth  miles  from 
a  B'ation,  held,  that  it  might  be  pre- 
sumed that  the  place  at  which  it  was 
killed  was  not  within  depot  grounds 
in  the  absence  of  any  evidence  upon 
the  question:  Smith  v.  C,  M.  dr  SL 
P.  R.  Co.,  60-512. 

A  milroad  has  the  right  to  fence 
within  the  corporate  limits  of  a  town 
so  far  as  it  extends  through  lands  sit- 
uated beyond  streets  or  other  high- 
ways, and  it  will  be  liable  in  double 
damages  for  injuries  to  stock  at  such 
places:  Coyle  v.  C,  M.  <^  St.  P.  R. 
Co.,  17  N.  W.  Rep.,  771. 

The  fact  that  a  party  knowingly 
allows  his  animals  to  be  upon  and 
to  frequent  the  depot  and  station 
grounds  where  the  company  ia  not 
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required  to  fence,  doe8  not  necessarily 
constitule  contributory  neprligence  so 
us  to  defeat  recovery  for  such  animals : 
Miller  r.  C.  <£'N.  )K.  R,  Co.,  59-707. 

Where  animals  are  runningr  at 
larffe  in  violation  of  a  city  ordinance, 
and  come  upon  the  track,  they  are 
trespassers,  and  the  company  owes 
no  duties  with  reference  to  them  and 
is  not  liable  for  injuries  received  by 
them,  even  though  occasioned  by  a 
train  running  at  greater  speed  than 
ei^ht  miles  per  hour,  it  not  appearing 
that  such  improper  speed  was  wanton 
or  reckless:  Van  Hmix  v  B.,  C.  R» 
(0  N,  R.  Co,,  59-i^>J;  Same  r.  Same, 
18  N.  W.  Rep.,  679. 

Where  it  was  shown  that  the  train 
at  the  time  of  entering  upon  depot 
grounds  was  running  faster  than 
eight  miles  an  hour,  but  that  its 
speed  was  subsequently  reduced  so 
that  at  the  time  the  stock  was  injured 
it  had  almost  stopped,  held,  that  the 
verdict  against  tne  defendant  com- 
pany for  the  injury  of  the  stock  was 
not  unsupported  by  the  evidence,  as 
the  jur]^  were  authorized  to  find  that 
the  train  would  have  been  stopped 
entirely  if  it  had  entered  the  ground 
at  a  speed  not  exceeding  the  lawful 
rate:  Miller  v.  C,  dt  N,  FK.  R,  Co,, 
69-707. 

Affidavit  and  Noticr.— -Evi- 
dence of  service  of  affidavit  and 
notice  in  a  particular  case,  held,  not 
sufficient  to  support  a  judgment  for 
double  damages:  Keystr  v.  K,  C,  St 
J,  <&  C.  B.  R.  Co,,  66-440. 

A  return,  stating  the  service  of  the 
notice  here  provided  for  upon  a  cer- 
tain person,  "being  the  station  agent 
of  said  road,''&c.,  held,  sufficiently  to 
show  service  upon  a  station  agent 
"employed  in  the  management  of 
the  business  of  the  corporation'': 
Welsh  p.  C,  B,  <t  q,  R,  Co,,  53- 
632;  Schlengener  v,  C.,M,  dt  St. P. 
R.  Co.,  61-2:35. 

The  orijorinal  notice  and  affidavit  of 
the  loss  which  have  been  served  upon 
defendant's  agent,  are  not  evidence 
of  such  sei^vice  in  such  sense  that 
notice  upon  the  defendant  to  produce 
them  must  be  shown  before  other 
evidence  thereof  can  be  introduced  to 
show  double  liabilityof  the  company: 
Brentner  v.  C„  M,  dt  St.  P.  R,  Co,, 
58-625;  Smith  v.  K,  C.  St.  J.  dt  C, 
B.  R,  Co.,  68-622. 

It  is  not  necessary  that  the  affida- 
vit designate  the  plaoe  of  the  injury: 
Mundhenh  v.  C  I.  R.  Co,,  57-718. 

An  amendment  to  the  affidavit  for 


the  purpose  of  perfecting  the  jurat 
may  oe  allowed  but  the  company  will 
not  become  entitled  to  thirty  days  af- 
ter the  amendment,  in  which  to  pay 
the  claim  to  escape  d  uble  damages, 
where  it  is  clear  that  there  was  a 
bona  fide  attempt  on  the  part  of  the 
owner  to  brmg  himself  within  the 
provisions  of  the  statute  and  it  was 
so  undei-stood  by  defendant :  Ibid, 

Service  of  the  affidavit  Aay  be 
made  by  the  claimant,  or  any  oth- 
er person:  Ibid, 

Whether  proof  of  service  of  notice 
and  affidavit  upon  the  company  can 
be  made  by  an  ex  parte  affidavit, 
qucere:  Brentner  v,  C,,  M,  dt  St,  P. 
R,  Co.,  58-625. 

An  action  for  double  damages  ma^ 
be  maintained  in  the  courts  of  this 
State  for  an  injury  occurring  in 
another  State  which  has  a  statute 
authorizing  the  recovery  of  such 
double  damages:  Boice  v.  Wabash 
R,  Co.,  18  N.  W.  Rep.,  673. 

FiiiES. — Whether  in  an  action  un- 
der this  section,  for  damages  caused 
by  fire  set  out  by  the  company's  en- 
gines, the  defendant  is  required  to 
show  his  freedom  from  contributory 
negligence,  gM<3Pri»;  Onnond  v,  Cen' 
trril  Iowa  Railway  Company^  68- 
742. 

In  an  action  against  the  company 
for  damages  from  tires  set  out  by  its 
engine,  it  is  proper  to  prove  that 
other  fires  wei'e  set  out  by  the  same 
engine  on  the  same  trip:  Sloaaen  v. 
B.,  C,  R.  (^  N,  R.  Co,,  60-215. 

Whether  in  such  an  action  the 
right  to  recover  would  be  atfected  in 
any  manner  by  proof  of  plaintiff's 
contributory  negligence,  qucere: 
Ibid. 

Whether  a  failure  of  the  land 
owner  to  plough  around  stacks  ot 
grain  to  protect  them  from  fire  would 
amount  to  contributory  negligence, 
would  be  a  question  for  Qie  jury: 
Ibid, 

The  party  from  whose  land  the 
right  of  way  is  taken  would  not  be 
negligent,  as  a  matter  of  law,  in  sow- 
ing wheat  upon  the  right  of  way 
and  allowimg  the  stubble  to  remain 
there  after  the  wheat  was  removed: 
Ibid. 

The  com)  any  whose  engine  sets 
out  tlie  fire  is  liable  for  the  damages 
resulting,  although  it  is  operat- 
ing a  line  owned  and  used  by 
another  company,  and  the  fire  origi- 
nates on  the  right  of  way  by  reason 
of  combustible  matter  allowed  to  ac- 
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cumulate  thereon  by  such  other  com- 
pany:   Ibid, 

The  fact  of  an  injury  resulting  from 
fire  caused  by  sparks  escaping  from 
an  engine,  is  by  this  section  made 
prima  facie  evidence  of  negligence. 
This  evidence  may,  however,  be  re- 
butted by  the  defendant,  the  effect 
of  the  statute  being  simply  to  change 
the  burden  of  proof.  As  to  whether 
the  rebutting  evidence  by  defendant, 
showing  due  cai-e,  etc.,  on  its  part,  is 
sufficient,  is  a  question  for  the  jury 
and  not  for  the  court:  Babcock  v. 
C.  c&  N.  W,  R,  Co.,  13  N.  W.  Rep., 
740;  and  on  rehearing,  17  Id,,  909. 

In  an  action  by  the  tenant  to  re- 
cover value  of  crop  destroyed  by  a 
fire  set  out  by  the  conapany  *s  engines, 
it  appearing  that  plaintiff  did  not  pay 
cash  rent,  held,  error  to  refuse  to 
allow  plaintiff  to  be  cross-examined 
as  to  whether  he  was  to  give  a  share 
of  the  grain  for  rent:  Oitnond  v. 
Central  Iowa  Railway  Co.,  58-742. 

As  the  body  of  this  section  in 
which  the  penal  provision  as  to 
double  dama^res  is  contained,  was  en- 
acted in  1862,  and  the  provision  re- 


specting the  speed  of  trains  upon 
depot  grounds  was  added  in  1873, 
and  as  it  does  not  clearly  appear  it 
was  intended  that  the  provision  as  to 
penalty  contained  in  the  origmal  sec- 
tion should  apply  to  the  last  named 
provision,  held,  that  the  section 
would  not  be  so  construed  as  to 
authorize  the  recovery  of  double 
damages  for  injury  to  stock  on  depot 
grounds  caused  by  negligence  in  oper- 
ating trains  thereon  at  an  illegal 
rate  of  speed:  Miller  v,  C.  (0  N.  W. 
R.  Co.,  59-707. 

Miscellaneous. — ^Where  a  com- 
pany is  compelled  to  pay  for  injuries 
to  animals  of  a  third  person,  which 
have  got  upon  the  track  through  a 
gate  at  a  private  crossing,  wrongfully 
removed  by  the  landowner  for  whom 
the  gate  was  constructed,  it  may 
recover  from  such  landowner  the 
amount  so  paid:  C.  d^  N,  W.  R. 
Co.  V.  Dunn,  59-619. 

To  entitle  a  plaintiff  to  recover  for 
injury  to  an  animal,  he  must  intro- 
duce proof  of  ownership:  Welsh  p. 
C.,B.(tQ.R,Co.,b^^2. 


Skc.  1307. 

Plaintiff^s  petition  stated  that  he 
was  a  detective  employed  by  the  agent 
of  a  railroad  to  proceed  to  a  certain 
point  on  the  track  and  endeavor  to  de- 
tect parties  who  had  been  guilty  of 
placing  obstructions  on  its  track,  and 
was  dii*ected  to  proceed  along  the 
track  of  the  road  to  that  point  and 
commence  his  search;  that  on  the 
way  he  became  prostrated  by  the  heat 
and  was  ipjured  by  a  passing  train, 
through  negligence  of  the  engineer. 
Held,  that  under  the  averments  of 
the  petition,  the  detective  and  the 
enjfineer  were  co-employes,  and  that 
the  plaintiff  was  engaged  in  the  oper- 
ation of  the  railroad  in  such  sense  as 
to  be  entitled  to  the  benefit  of  these 
provisions:  Pune  v,  C,  B.  <^  Q,  R. 
Co.,  54-223. 

To  entitle  an  employe  of  a  rail- 
road company  to  recover  for  personal 
injuries,  inflicted  through  the  negli- 
gence of  a  co-employe,  it  must  be 
shown  that  his  employment  was  con- 
nected with  the  operation  of  the  rail- 
way; and  where  it  appeared  that 
plaintiff  was  a  section  hand  and  was 
mjured  by  the  negligence  of  a  co-em- 
ploye while  en^ciged  in  loading  a  car, 
held,  that  it  did  not  sufficiently  ap- 
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pear  that  his  employment  was  of  such 
character  as  to  entitle  him  to  recover: 
Smith  V.  B.,  C.  R,  dt  N.  R.  Co.,  59- 
73. 

The  fact  that  an  employe  of  a 
railroad  company  is  the  foreman  of  a 
crew  of  workmen  with  power  to 
direct  the  men  under  him  in  their 
work  and  to  hire  and  discharf^  them 
at  will,  does  not  prevent  his  being  a 
CO- employe  with  such  workman, 
within  the  meaning  of  this  section, 
and  he  may  recover  for  injuries  re- 
ceived from  the  negligence  of  the  men 
in  his  employ:  Houser  p.  C,  R.I.  <t 
P.  R.  Co.,  60-230. 

An  empolye  whose  duty  it  is  to 
open  and  close  the  double  doors 
across  the  track  at  the  round  house, 
and  do  other  work  about  the  round 
house,  is  not  so  engciged  in  the  dan- 
gerous and  hazardous  business  of 
operating  a  railway  as  to  be  entitled 
to  recover  from  the  company  for  in- 
juries received  from  the  falling  of 
su  ch  door  from  its  hinges  caus^ed  by 
the  negligence  of  a  co-einploye: 
Malone  v.  B.,  C.R.dtN.R.  Co.,  61- 
326. 

A  receiver  who  is  managing  a  rail- 
way under  the  direction  of  a  court,  is 
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within  this  section  and  may  be 
chared,  and  a  recovery  obtained 
against  him,  as  a  person  operatinsr  a 
railway.  And  though  his  liability 
could  not  be  pei-sonal,  a  judgment 
against    him     might    be    satisfied 


out  of  the  property  in  his  hands 
if  the  court  oy  whom  he  was  ap- 
pointed should  so  direct:  Sloan  v. 
Central  Iowa  R,  Co,,  16  N.  W.  Rep., 
331. 


Aftkr  Sec.  1307. 


SIGNALS  AT  CROSSINGS. 


[Twentieth  General  Assembly,  Chapter  104.] 

Section'  1.     A   bell    and   a   steam    whistle    shall  be  placed  Bell  and  steam 
on  each  locomotive  engine  operated  on  any  railway  in  this  state,  wnistie  ou 
and  said  whistle  shall  be  twice  sharply  sounded  at  least  60  rods  locomotive, 
before  a  highway  crossing  is  reached,  and  after  the  sounding  o^^'}\***jf  *>^own 
the  whistle  the  bell  shall  be  rung  continuously  until  the  crossing  Jrossin^f^ 
is  passed,  jt>rov«V7cc?,  that  at   street  crossings  within   the  limits  of  proviso  as  to 
incorporated  cities  or  towns  the  sounding  of  the  whistle  may  be  f^^^^** 
omitted,  unless  required  by  the  council  of  any  such  city  or  town; 
and  the  comp>any  shall  also  be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neslect. 

Sec.  2.     Every  officer  or  employe  of  any  railway  company  who  officers  and 
shall  violate  any  of  the  provisions  of  this  act  shall  be  punished  by  ^^'jj?*'®*' 
fine,  not  exceeding  one  hundred  dollars,  for  each  offense. 


STOPPING  AT  RAILWAY  CROSSINGS. 

• 

[Twentieth  General  Assembly,  Chapter  163.] 

Section  1.     All   trains  run  upon   any  railroad  in    this  state  Trains  nhaii  be 
which  intersects  or  crosses,  oris  intersected  or  crossed  by  any  }jjii"^op  a^  * 
other  railroad  upon  the  same  level,  shall  be  brought  to  a  full  stop,  crossings, 
at  a  distance  not  less  than  two  hundred  feet,  nor  more  than  eight  i^i*^"ce. 
hundred  feet  from  the  point  of  intersection  or   crossing  of  such 
road,  before  such  intersection  or  crossing   is   passed  by  any  such 
train. 

Sec.  2.     Every  engineer  violating  the   provisions  of  the  pre-  Penalty:  $ioa 
ceding   section  shall  for  each  offense  forfeit  one  hundred  dollars  {^' ^i^obl 
to  be  recovered  in  an  action  in  the  name  of  the  state  of  Iowa,  for 
the  benefit  of  the  school  fund,  and  the  corporation  on  whose  road  j^^^^  ^ ^^^^^j. 
such  offense  is  committed  shall   forfeit  for  each  offense  so  com- $200. 
mitted   the  sum  of  two  hundred  dollars,  to  be  recovered  in  like 
manner. 


363. 


15  G.  A.,  Ch.  68. 

This  statute  determines  the  charges 
which  shall  be  considered  excessive, 
but  the  injured  party  may  waive  the 
tort  created  by  statute,  and  sue  upon 
his  implied  contract  luised  by  the 
law  whereby  the  carrier  is  obligated 
to  repay  to  the  consignee  or  consignor 
of  the  property  all  sums  exacted  in 
excess  of  reasonable  compensation. 
Plaintiff  need  not  show  that  he  made 


objection  or  protest  prior  to  the  pay- 
ment macle  m  excess  of  reasonable 
compensation:  Ileiserman  v,  B.,  C 
R.  dt  N.  R.  Co.,  18  N.  W.  Rep.,  903. 
In  such  cases  the  action  would  not 
be  barred  in  two  years  under  the  pro- 
vision relatinjf  to  suits  to  recover  a 
statute  penalty,  but  would  stand  on 
the  same  footing  as  any  action  on 
implied  contract:    Ibid. 
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364. 
17  G.  A.,  Ch.  77. 

ENFOBCEMENT  OF  ORDERS  AND   REGULATIONS   OF  BOARD  OF   BAIL- 
ROAD    COMMISSIONERS. 

[Twentieth  General  Assembly,  Chapter  133.] 
Section  1.  The  circuit  and  district  courts  of  this  state  shall 
have  jurisdiction  to  enforce,  by  proper  decrees,  injunctions  and 
orders,  the  rulings,  orders  and  regulations  affecting  public  right, 
made  or  to  be  made  by  the  board  of  railroad  commissioners,  such 
as  are  now,  or  may  hereafter  be,  authorized  to  be  made  by  them 
for  the  future  direction  and  observance  of  railroads  in  this  state. 
The  proceedings  therefor  shall  be  by  equitable  action  in  the  name 
of  the  state  of  Iowa  and  shall  be  instituted  by  the  attorney 
general,  whenever  advised  by  the  board  of  railroad  commis- 
sioners that  any  railway  corporation,  or  person  operating  a  line 
of  road  in  this  state,  is  violating  and  refusing  to  comply  with 
any  rule,  order  or  regulation  made  by  such  board  of  railroad 
commissioners,  and  applicable  to  such  railroad  or  person.  It 
shall  be  the  duty  of  the  court  in  which  any  such  cause  shall  be 
p  'nding,  to  require  the  issues  to  be  made  up  at  the  first  term  of 
the  court  to  which  such  cause  is  brought,  which  shall  be  the  trial 
term,  and  to  give  the  same  precedence  over  other  civil  business. 
If  the  court  shall  find  that  such  rule,  regulation,  or  order  is  rea- 
sonable and  just,  and  that  in  refusing  compliance  therewith  said 
railway  compafty  is  failing  and  omitting  the  performance  of  any 
public  duty  or  obligation,  the  court  shall  decree  a  mandatory  and 
perpetual  injunction  compelling  obedience  to  and  compliance  with 
uch  rule,  order,  or  regulation  by  said  railroad  company,  or  other 
person,  its  officers,  agents,  servants  and  employes  and  may 
grant  such  other  relief  as  may  be  deemed  just  and  proper.  All 
violations  of  such  decree  shall  render  the  company,  persons, 
officers,  agents,  servants  and  employes  who  are  in  any  manner 
instrumental  in  such  violations,  guilty  of  contempt  of  court,  and 
the  court  may  punish  such  contempt  by  fine  not  exceeding  one 
thousand  dollars  for  each  offense,  and  may  imprison  the  person 
guilty  of  contempt  until  he  shall  sufficiently  purge  himself  there- 
from. And  such  decree  shall  continue  and  remain  in  effect  and 
be  enforced  until  the  rule,  order  or  regulation  shall  be  modified 
or  vacated  by  the  board  of  railroad  commissioners. 

Sec.  2.  Whenever  a  decree  shall  be  entered  against  a  railroad 
company  or  person  under  section  1,  the  court  shall  render  judg- 
ment for  costs,  including  a  reasonable  attorney's  fee  for  counsel 
representing  the  state  in  said  case,  and  said  judgment  shall  be 
enforced  by  execution. 

366. 
Sec.  8. 
[19  G.  A.,  ch.  146,  amends  this  section  by  enacting  the  following:] 
Section  1.     The  executive  council  shall,  on  or  before  its  annual 
meeting  on  the  second  Monday  in  July  in  each  year,  determine 
the  amount  required  to  be  paid  by  each  railroad  company  to  meet 
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the  sum  certified  to  by  -the  board  of  commissioners,  and  shall 
levy  the  same  upon  the  property  of  the  railroad  companies  in  the 
state,  and  shall  notify  each  company  of  the  said  levy,  and  said 
tax  shall  be  paid  by  the  railroad  companies  into  the  state  treas- 
ury. 

Skc.  2.  The  taxes  levied  under  the  provisions  of  this  chapter 
shall  be  due  and  collectible  as  provided  by  section  5,  chapter  59, 
acts  of  17th  general  assembly. 


367. 


Sec.  11. 

Under  a  section  somewhat  similar 
to  this  in  its  provisions  (15  G.  A.,  ch. 
^,  S  10,  now  repealed),  held,  that 
the  burden  was  upon  a  plaintiff  su- 
ing under  that  act  for  the  penalty 
provided   for   violation   thereof  by 


making  discriminations  against  him 
in  charges,  to  show  not  only  that  the 
charges  were  **  for  a  like  service  from 
the  same  place,**  but  also  that  they 
were  "upon  like  condition:"  Faxon 
V.  m.  Cent.  B,  Co.,  56-427. 


369. 
16  G.  A.,  Ch.  123. 

[By  20  G.  A.,  ch.  120.  township  trustees  are  authorized  to  employ  counsel 
in  litigation  to  which  they  are  made  parties  concerning  their  ripfht  or  duty 
to  levy  taxes,  which  have  been  authorized  upon  express  conditions:    See   > 
that  act  in  supplement  to  page  89.] 

The  expenses  of  township  elections  I  able  to  the  county:  McBride  v.  Hat'' 
to  vote  aid  to  railroads  are  not  charge-  |  din  Co.,  58-219. 

[This  act  is  now  repealed  by  the  following:] 

TAXES   IN   AID   OF   BAILROADS. 

[Twentieth  General  Assembly,  Chapter  159.1 
Section  1.  Chapter  123  of  laws  of  the  sixteenth  general 
assembly  and  chapter  87  and  173  of  the  laws  of  the  seventeenth  chap.  123,  wo. 
general  assembly  and  chapter  192  of  the  laws  of  the  eighteenth  ^^^  ns*^^?  q. 
general  assemby  and  chapter  1C2  of  the  laws  of  the  nineteenth  a  ;  chap,  v.-i 
general  assembly  are  hereby  repealed  and  the  following  is  en- 102,  i^ci.  a.  ^^' 
acted  instead  thereof.  am'euded. 

Sec.  2.     Taxes  not  to  exceed   five   per  centum    on  the  as- 
sessed value  of  any  township,  incorporated  town  or  city  may  be  Taxes  not  to 
voted  to  aid  any  railroad  company  which  is  or  may  become  in-  centum^may 
corporated  under  the  laws  of  the  state  of  Iowa,  to  aid  in  the  con-  be  voted, 
struction  of  a  projected  railroad  within  this  state  as  hereinafter 
provided. 

Sec  3.     Whenever  a  petition  shall  be  presented  to  the  coun- 
cil or  trustees  of  any  inoorpo/ated  town   or  city,  or  the  trustees  Datles  of 
of  any  township  signed  by  a  majority  of  the"  resident  ^r^'ehold  J^^JJ^^  o'^^ 
taxpayers  of  such  township,  incorporated  city  or  town  asking  Cementation 
that  the  question  of  aiding  any  railroad  company  incorporated  °^P*^'***"' 
under  the  laws  of  the  state  of  Iowa  in  the  construction  of  a  pro- 
jected railroad  within  this  state  be  submitted  to  the  voters  there- 
of, it  shall  be  the  duty  of  the  trustees  or  council  of  such  incorpo- 
rated town  or  city  or  trustees  of  such  township  to  immediately 
give  notice  of  a  special  election  by  publication  in  some  news- 
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paper  published  in  said  incorporated  town,  city  or  township  if 
any  be  published  therein,  and  if  not,  then  in  some  newspaper 
published  in  the  county  if  any  such  there  be  and  also  by*  posting 
copies  of  said  notice  in  five  public  placos  in  such  township,  in- 
corporated city  or  town  at  least  ten  days  before  said  election 
Notice  shall  which  notice  shall  specify  the  time  and  place  of  holdinjr  said 
sptMiiiy.  election,  the  name  of  the  company  and  the  line  of  the  road  pro- 

posed to  be  aided,  the  rate  per  centum  of  the  tax  to  be  levied, 
whether  one-half  of  said  tax  shall  be  collected  the  first  year  and 
one-half  the  following  year,  or  the  whole  thereof  to  be  collected 
in  one  year,  the  amount  of  work  required  to  be  done,  and  when 
and  where  the  same  shall  be  done,  to  what  point  said  railroad 
•  shall  be  fully  completed  and  any  other  conditions  which  shall 

be  performea  before  such  tax  or  any  part  thereof  shall   become 
due,  collectible  and  payable,  and  in  no  case  shall  such  tax  be- 
come due,  collectible  or  payable  until  such  railroad  is  fully  com- 
pleted according  to  the  conditions  in  said  notice.    At  such  election 
the  question  of  taxation  shall  be  submitted.    The  form  of  the  bal- 
Forixi  of  ballot,  lots  shall  be  "for  taxation  "  and  "against  taxation"  and  if  a  ma- 
jority of  the  votes  polled  be  "  for  taxation  "  then  the  recorder  of 
Duty  of  re-       ^^®  incorporated  town,  city  or  township  clerk  or  clerk  of  election 
cor^ror  shall  forthwith  certify  to  the  county  auditor  the  result  of  said 

^  *^'  election,  the  rate  per  centum  of  tax  thus  voted,  the  year  or  years 

during  which  the  same  is  to  be  collected,  the  name  of  the  company 
to  which  voted,  and  the  time,  terms,  and  conditions  upon  which 
the  same,  when  collected,  is  to  be  paid  to  the  railroad  company 
under  the  conditions  and  stipulations  in  said  notice,  together  with 
an  exact  copy  of  the  notice  under  which  the  election   was  held, 
which  the  county  auditor  shall  at  once  cause  to  be  recorded  in 
the  oflSce  of  the  recorder  of  deeds  of  the  county;  and  the  expense 
Expense  to  be  thereof  and  of  publishing  said  notices  and  all  the  expenses  of 
road  coB^pany.  s^^^  election  shall  be  paid  by  the  railroad  company  to   which  it 
is   proposed  to  vote  said  tax.      When  such    certificates    shall 
Duty  of  board  ^^^®  heen  made   and   recorded  the  board  of  supervisors  of  the 
of  supervisors,  county  shall,  at  the   time   of  levying  the  ordinary   taxes   next 
following,  levy  such  taxes  as  are  voted   under  the   provisions  of 
this  act  as  shown  by  said  certificate,  and  cause   the  same  to  be 
placed  on  the  tax  lists  of  the  proper  township,  incorporated  city 
or  town,  indicating  in  their  order  thereupon  when   and  in   what 
proportion  the  same  are  to  be  collected  and  upon  what  conditions 
the  same  are  to  be  paid  to  the  railroad  company,  a  certified  copy 
Collection  of    ^^  which  order  shall  accompany  the  tax  lists.     Said  taxes  shall  be 
laxtrs.  collected  at  the  time  or  times  specified  in  said  order  in  the  same 

manner  and  subject  to  the  same  laws  after  they  are  collectible  as 
other  taxes,  or  as  may  be  stated  in  the  petition  and  notices  for  the 
election. 

Sec.  4.     The  stipulations  and  conditions  contained  in  the  said 
Notice  must      notices  must  conform  to  those  set  forth  in  the  petition  asking  the 

conform  to       election,  and  the  affgreffate  amount  of  tax  to  be  voted  or  levied 

petition.  ,         J  .  .  =>=>     %     .  ,  ^    ,  ^  i  •       •  i 

under  the  provisions  of  this  act  in  any  township,  incorporated 

town  or  city  shall  not  exceed  five  per  centum  of  the  assessed 

value  of  the  property  therein  respectively. 

Sec.  5.     The  moneys  collectea  under  the  provbions  of  this  act 
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shall  be  paid  out  by  the  county  treasurer  to  the  treasurer  of  the  Money  to  be 
railroad  company  for  whom  the  same  was  voted  upon  the  orders  PjJ^^g^j^****^ 
of  the  president  or  managing  director  thereof  at  any  time  after 
the  trustees  of  such  township,  or  trustees  or  council  of  such  in- 
corporated town  or  city  voting  said  tax,  or  a  majority  of  thcMn, 
shall  have  certified  to  the  county  treasurer  that  the  conditions 
required  of  the  railroad  company  and  set  forth  in  the  notice  for 
the  special  election  at  which  the  tax  was  voted   have  been  com- 
plied with,  and  said  township  trustees,  or  trustees  or  council  ofDnttcsot 
such  incorporated  town  or  city  shall  make  said  certificate  when^^^*"*^ 
the  said  conditions  have  been   complied   with  sufficiently  to  en- 
title the  said  railroad  company  to  the  amount  of  such  orders,  or 
when  the  said  conditions  are  fully  complied  with  and  performed 
on  the  part  of  the  railroad  company;  but  if  the  costs  and  expenses 
of  holding  said  election  and  of  recording  said  certificates  shall  not 
have  been  paid  by  the  railroad  company,  then  the  county  treasurer  Duty  of  couny 
shall  first  deduct  from  the  moneys  so  collected  the  amount  of  said  tre»"ur«r. 
costs  and  expenses  and  pay  the  same  over  to  the  parties  entitled 
thereto. 

Sec.  6.     It  shall  be  the  duty  of  the  county  treasurer,  when  re-  Treasurer  to 
quired,  in  addition  to  a  tax  receipt  to  issue  to  each  tax  payer  on  J^^e  J^^j^^*- 
the  payment  of  any  taxes  voted  under  the  provisions  of  this  act  payer, 
a  certificate  showing  the  amount  of  tax  so  paid,  the  name  of  the 
railroad  company  entitled  thereto,  and  when  the  same  was  paid, 
and  the  treasurer  shall  be  entitled  to  charge  and  receive  the  sum 
of  twenty-five  cents  for  each  certificate  so  issued.     Said  certificates 
are  hereby  made  assignable  and  when   presented  by  ^ny  person  Cert!ficft*es 
liolding  the  legal  title  thereto  to  the  president,  managing  director,  *^*^"*^***''- 
treasurer  or  secretary  of  the  railroad  company  receiving  the  taxes 
paid  as  shown  by  such  certificate,  in  amount  showing  the  sum  of 
one  hundred  dollars  or  more  of  taxes  to  have  been  paid  for  said 
railroad  company,  said  railroad  companv  shall  issue  or  cause  to  be  R«iiro«'icom- 
issued  to  said  person  the  amount  of  stock  of  the  company  desiring ime«harea  of 
the  benefit  from  said  taxes  to  the  amount  of  said  certificate  or*'*^^ 
certificates,  and  if  the  taxes  paid  as  shown  by  said  certificate  or 
certificates  amount  in  the  aggregate  to  more  or  less  than  any 
certain  number  of  shares  of  said  stock,  then  the  holder  of  said 
certificates  shall  be  entitled  to  receive  the  full  number  of  shares 
of  stock  covered  by  said  certificates  and  may  make  up  and  tender 
in  money  the  balance  of  any  share  of  said  stock  when  the  certifi- 
cates held  by  him  are  not  equal  in  amount  to  one  full  share  of 
such  stock,  the  stock  for  such  purpose  to  be  estimated  at  its  par 
value.     Whenever  it  shall  be  proposed  in  the  petition  and  notice 
calling  said  election  to  issue  first  mortgages,  bonds,  not  exceed- First  mortgrKo 
ing  the  sum  of  eight  thousand  dollars  per  mile  for  a  railroad  of  ^o"<^ 
three  feet  gauge  and  not  exceeding  the  sum  of  sixteen  thousand 
dollars  per  mile  for  the  ordinary  four  feet  eight  and  one  half  inch 
gauge,  in  lieu  of  stock  as  herein  provided,  it  shall  be  lawful  to 
issue  said  bonds  of  the  denomination  of  one  hundred  dollars  in 
the  same  manner  as  is  provided  for  the  issue  of  stock,  and  in  such 
case  the  petition  and  notice  shall  state  the  amount  of  bonds  per 
mile  to  be  issued,  the  rate  of  interest,  and  the  time  of  payment  of 
the  interest  and  principal  of  said  bonds. 
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Sec.  7.     The  board  of  directors  of  any  railroad  company  re- 
^^ore^fabi'e     ceiving  taxes  voted  in  aid  thereof  under  the  provisions  of  this 
lo  stockhoid-    act,  or  those  members  thereof  or  either  of  them  who  shall  vot«  to 
en:  w  en.       bond,  mortga<]:e,  or  in  any  manner   encumber  said  road  to  an 
amount  exceeding  the  sum  of  eight  thousand  dollars  per  mile  for 
a  railroad  of  three  feet  gauge,  or  exceeding  the  sum  of  sixteen 
thousand  dollars  per  mile  for  the  ordinary  four  feet  eight  and  one 
half  inch  gauge,  not  including  in  either  case  any  debt  for  ordinary 
operating  expenses,  shall  be  liable  to  the  stockholders  or  either 
of  them  for  double  the  amount  estimated  of  its  par  value  of  the 
stock  by  him  or  her  held,  if  the  same  should  be  rendered  of  less 
value  or  lost  thereby. 
Taxes  remain-       Skc.  8.     Should  the  taxes  voted  in  aid  of  any  railroad  under 
tnfasmy  more^  *^®  provisions  of  this  act  remain  in  the  county  treasury  for  more 
than  one  year,  than  one  year   after  the   same  have  been  collected,  the  right   to 
lorfeited.         them  by  the  railroad  company  shall  be  considered   forfeited  and 
the  persons  who  paid  the«said   taxes  shall  be  entitled   to  receive 
back  from  the  county  treasurer  their  pro-rata  shares  thereof  re- 
maining, and  in  all  such  cases  where  any  taxes  have  been  voted 
or  levied  upon  the  real  or  personal  property  in  any  township,  city 
or  town  in  any  county  in  this  state  to  aid  in  the  construction  of 
any  railroad  as  hereinbefore  provided,  and  the  railroad  in  aid  of 
which  said  taxes  were  voted  or  levied  has  not  been  built  or  com- 
pleted or  operated  into  or  through  such  township,  city  or   town, 
r»utyofb"tard  it  shall  be  the  duty  of  the  board  of  supervisors  of  the  county 
whelfroadl?'  w^ore  Said  taxes  have  been  voted  and  levied  and  still  remain  on 
not  built.         the  tax  books,  to  give  the  railroad  company  to  which  the  tax  was 
voted  at  least  thirty  days'  notice  in  writing,  to  be  served  like  orig- 
inal notices,  of  their  intention   to  abate  and  cancel  such  taxes, 
and  thereupon  lo  cause   the  same  to  be  canceled  and  stricken 
from  the  tax  books  of  the  county,  which  cancellation  shall  remove 
all  liens  created  by  the  levy  of  said  taxes;  but  the  foregoing  pro- 
visions shall  in  no  manner  affect  any  actions  which  may  now  be 
pending  for  the  recovery  of  any  taxes  heretofore  voted  in  aid  of 
any  railroads;  and  in  all  cases  where  the  railroad  company  to 

m       A   ^  ^A  whom  any  taxes  may  have  been  or  mav  hereafter  be  voted,  neg- 
Taxes  declared ,     ^  ^  e         ^       '^    -  l  ^  *  ^  •  \.  ^C 

foriclted.  lects  or  refuses  to  receive  such  taxes  or  to  require  or  permit  the 

same  to  be  collected  and  certificates  therefor  to  be  issued  for  the 

period  of  one  year  after  such  taxes  become  due  and  coUectil>le, 

and  in  all  cases  where  any  taxes  have  been  heretofore  voted  in 

aid  of  any  railroad  and  the  conditions  upon  which  the  same 

were  voted  have  not  in  fact  been  complied  with  and  the  time 

in  which  said  conditions  were  to   be    fulfilled  has  expired,  all 

such  taxes  are  hereby  declared  forfeited  and   cancele^d  and  the 

county  ofHcers  of  the  county  in  which  any  such  taxes  shall  have 

been  levied    and    entered    upon    the   tax  books     shall   enter 

cancellation  thereof  upon  the  proper  county  records;  and  in  all 

cases  where  any  taxes  to  aid  in  the  construction  of  any  railroad 

may   hereafter    be    voted    upon    the    inducement    or  promise 

offered  on   the   part  of   said  railroad  company,  or    any    duly 

authorized  agent  thereof,  for  any  rebate  or  exemption  from  said 

tax  or  any  part  thereof,  or  any  agreed   price  to   be  paid  for  the 

stock  that  may  be  issued  in  lieu  of  said  tax,  or  a  division  of  said 
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tax  or  any  portion  or  percentage  thereof,  with  any  of  the  voters 
or  tax  payers  as  an  inducement  to  procure  said  tax  to  be  voted, 
all  such  taxes  bo  procured  to  be  voted  are  and  shall  be  absolute- 
ly void. 

Sec.  9.  Nothing  contained  in  this  act  shall  preclude  any  tax 
payer  who  may  contract  with  a  railroad  company  for  which  taxes  Taxes  may  be 
shall  have  been  or  may  hereafter  be  voted  uncler  the  provisions Sr*Buppuifc'^ 
of  this  act,  to  pay  his  tax  thus  voted  or  any  part  thereof  in  labor 
upon  the  line  of'said  railroad,  or  in  material  for  its  construction, 
or  supplies  furnished  or  money  paid  for  the  construction  of  the 
road  in  pursuance  of  the  terms  and  conditions  stipulated  in  the 
notices  of  election  in  lieu  of  a  payment  to  the  county  treasurer, 
upon  presenting  to  the  county  treasurer  a  receipt  from  said  rail- 
road company  or  its  duly  authorized  agent  Bpecifying  the  amount 
of  such  payment,  the  same  shall  be  credited  by  the  county  treas- 
urer on  his  tax  in  aid  of  said  railroad,  with  the  effect  in  all  re- 
spects as  though  the  same  was  paid  in  money  to  the  said  county 
treasurer;  and  when  such  receipts  have  been  presented  and  thus 
credited  by  the  county  treasurer  they  shall  have  the  same  force 
and  validity  in  his  settlement  with  the  board  of  supervisors  as  the 
orders  from  the  railroad  company  provided  for  in  section  four  of 
this  act;  and  promded^  laborers  shall  have  lien  upon  said  tax  so 
voted  in  aid  of  a  railroad  company  for  the  amount  due  them  for 
labor  performed  in  the  construction  of  said  railroad. 


Sec.  1. 

Where  the  validity  of  euch  a  tax 
has  been  adjudicated  in  an  action 
a^infit  the  treasurer  and  the  board 
of  supervisors,  by  parties  claiming 
the  tax,  it  cannot,  in  the  absence  of 
collusion  or  fraud,  be  again  called  in 


question  in  an  action  by  a  taxpayer 
against  the  treasurer  to  enjoin  its 
collection:  Li/ man  v.  Fari>,  o:3-498. 
Lnmh  v.  Andernon^  54-190,  fol- 
lowed: /.  M.  dt  N.  P./?.  Co,  9. 
Schenck,  56-62S. 


870. 


Sec.  2. 

Where  the  certificate  herein  re- 
quired did  not  contain  the  conditions 
provided  for,  except  by  reference  to 
the  notice  of  election  attached  ai  px- 
hibit  thereto,  AeW,  that  such  certifi- 
cate was  insufficient:  M.  dt  /.  5.  ti, 
Co.  V.  Hiamff,  53-501. 

A  levy  of  taxes  in  different  town- 
ships is  to  be  considered  as  distinct, 
even  though  such  separate  levies  are 


made  by  one  resolution:  Woodtcorih 
r.  Oihbs,  61-398. 

The  action  of  the  board  in  making 
the  levy  is  not  judicial  but  purely 
ministerial ;  their  action  in  so  doing 
may  be  questioned  m  a  collateral  pro- 
ceeding, end  held  void  for  want  of 
power  to  do  it  at  the  time  it  was 
done:  Scott  9.  Union  Co.,  19  N.  W. 
Hep.,  667. 


871, 


Sec.  3. 

A  township,  incorporated  town,  or 
city,  having,  under  tnis  statute,  voted 
taxes  to  the  amount  of  five  per  cent- 


by  the  stftfnte  ceasps  upon  the  Ipvy 

ot  tHXes  to  that  amount.    But  this  is 

not  to  be  understood  as  applicable  to 

um  upon  its  taxable  property  in  aid    cases  where  taxes  duly  levied  have 

of  one  or  more  railroads,  cannot  im-  >  been  abandoned  or  become  uncollect- 

pose  another  tax  upon  property  for  |  ible.  An  increase  in  value  of  taxable 

that  purpose.    The  power  conferred  !  property  after  levy  of  the  five  p^t 
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centum  of  taxes,  does  not  confer  the 
power  to  make  an  additional  levy: 
Dumphey  v.  SupetTisors  of  Hum- 
boldt Co.,  58-273. 

A  jper  centum  of  taxes  levied  under 
a  prior  act,  providinflr  for  taxation  in 
aid  of  a  railroad,  even  thousrh  such 
prior  act  contained  the  same  limita- 


tion as  to  amount  contained  in  this 
section,  cannot  be  considered  in  de- 
termining whether  the  limit  fixed  in 
this  act  has  been  exceeded.  This 
limitation  applies  only  to  taxes  levied 
undpr  this  act:  Seott  v.  Union  Co.,  19 
N.  W.  Rep..  667. 


372. 


Sec.  7. 

Under  13  G.  A.,  ch.  102,  §  3,  con- 
taining provisions  similar  to  those  of 
this  section,  held,  that  the  county 
had  no  interest  in  the  tax  collected; 
that  it  was  to  be  paid  to  the  county 
treasurer,  and  in  proper  case  should 
be  refunded  by  him  without  any  war- 
rant or  order  of  the  board  of  super- 
visors; that  in  case  of  misappropria- 

Sec.  8. 

Such  receipts  as  are  herein  contem- 
plated are  not  obligations  to  pay 
money,  but  are  in  the  nature  of  ad- 
vance receipts,  to  be  presented  to  the 
county  treasurer  in  payment  of  taxes. 
No  action  thereon  against  the  rail- 


tion  by  the  county  trewurer,  the  loss 
would  not  fall  upon  the  county;  and 
that  the  claim  of  plaintiff  for  the  re- 
funding of  his  proportion  of  the  tax 
forfeited  was  strictly  against  the 
fund,  and  not  against  the  county: 
Barnes  v.  County  of  Marshall,  56- 
20. 


road  company,  or  an  assignor  of  such 
instrument,  can  be  maintained  there- 
on, at  least  until  .demand  has  been 
made  on  the  treasurer  that  they  be 
received  for  taxes:  Lisle  v,  I.  M,  rf- 
N,  P.  R,  Co.,  54-499. 


17  G.  A.,  Ch.  173. 

fThis  act  is  repealed  by  20  G.  A.,  ch.  159: 
pa^e  369.J 

373. 


See  that  act  in  supplement  to 


18  G.  A.,  Ch.  192. 

(This  act  is  repealed  by  20  G.  A.,  ch.  159:    See  that  act  in  supplement  to 
page  369.] 

CANCELLATION   OF   RAILROAD   AID   TAXES. 

[Nineteenth  General  Assembly,  Chapter  102.] 
Section  1.    In  all  cases  where  taxes  have  been  or  may  hereafter 
FomoRlect  or  ^®  voted  and  levied  upon  the  property  of  any  township,  city,  or 
refusal  to  re-*^    town  in  any  county  in  this  State,  for  the  purpose  of  aidinj^  in  th*? 
<iue,*^or%em{t  construction  of  any  railroad,  under  lyid  by  virtue  of  the  laws  au- 
it  10  be  paid,     thofizing  and  permitting  the  voting  and  levying  of  such  tax,  and 
when  the  railroad  company  to  whom  such  taxes  have  been  or  may 
hereafter  be  voted  has  complied  with  the  terms  and   conditions 
upon  which  such  aid  or  tax  was  or  may  hereafter  be    voted,  and 
when  such  railroad  company,  by  reason  of  the  compliance   with 
the  terms  and  conditions  on  which  such  tax  was  voted,  is  entitled 
to  receive   the  same  and  have  such  tax  collected  and  paid,   neg- 
lects or  refuses  to  receive  such  taxes,  or  to  permit  the  same  to  be 
paid  and  collected  and  certificates  issued,  as  provided  by  law,  for 
the  period  of  six  months  after  such  tax  is  due  and  payable,  such 
railroad  company  shall  forfeit  all  their  right  to  such  aid  or  tax; 
and  the  board  of  supervisors  of  the  county  in  which  such  aid  or 
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tax  was  or  may  hereafter  be  voted  and  levied  shall  cause  such  tax 
to  be  abated  and  canceled  on  the  tax-books  of  such  county:  Pro- 
videdy  that  in  all  cases  where  taxes  have  been  heretofore  voted  in 
aid  of  the  construction  of  any  railway  it  shall  be  the  duty  of  the  Notice, 
board  of  supervisors,  before  causing  the  cancellation  and  abate- 
ment of  such  tax,  to  give  the  railroad  company  to  whom  the  tax 
was  voted  at  least  thirty  days'  notice  in  writing  of  their  intention 
to  abate  and  cancel  such  tax,  such  notice  to  be  served  like  orig- 
inal notices. 

[This  act  is  repealed  by  20  G.  A.,  ch.  159:    See  that  act  in  supplement  to 
page  369.] 

UNION   BAILWAT  DEPOTS. 

[Twentieth  General  AsBembly,  Chapter  139.] 

Section  1.     In  order  to  facilitate  the  public  convenience  and  persoiw  and 
s^ifety  in  the   transmission  of  freight  and  passengers  from  one  JJ^I^SJIiJ  ^ay 
railway  to  another  and  to  prevent  unnecessary  expense  and  incon-  organize  for 
venience  attending  the  accumulation  of  a  number  of  stations  in  esta&^Eing^ 
one   place,  authority  is  hereby  given  to  any  number  of  persons  ^^^^^  depots. 
or  any  number  of  railway  corporations  or  both  persons  and  rail- 
way corporations  to  form  themselves  into  a  body  corporate  under 
the  general  incorporation  laws  of  this  state  relating  to  corpora- 
tions for  pecuniary  profit  for  the  purpose  of  acquiring,  establish- 
ing, constructing  and  maintaining  at  any  place  in  this  state  union 
station   houses  or  depots  for  freight  or  passengers,  or  for  both, 
with  necessary  offices  for  express,  baggage  and  postal  rooms  in 
the  same  or  separate  buildings,  railroad  tracts  [tracks]  and  other 
appurtenances  of  such  depots.     And  for  that  purpose  may  make 
and  file  for  record  articles  of  association  in  the  manner  provided  j^ay  gie  arti- 
for  such  corporations  in  this  state,  and  any  railroad  company  op-  ci«i. 
crating  a  road  in  this  state  or  interested  in  the   operation  of  a 
road  in  this  state,  whether  organized  under  the  laws  of  this  state 
or  elsewhere,  may  become  stockholder  in  such  corporation  in  the 
same  manner  an  individual  might.     Such  articles  may  provide 
for  the  business  of  the  corporation  being  conducted  under  by-  ^^oiSuSed 
laws  to  be  adopted  by  the  stock- holders,  in  which  case  a  copy  of  under  by-laws, 
such  by-laws  shall  be  posted  in  the  passenger  or  waiting  rooms 
of  the  depot  and  in  the  office  of  the  company. 

Sec.  2.  Every  corporation  formed  under  the  provisions  of  power  of  cor- 
this  act  shall  have  power  to  take  and  hold  for  the  purposes  52r*thi?acl" 
mentioned  in  section  1,  such  real  estate  as  may  be  deemed 
necessary  by  the  railroad  commissioners  for  the  location,  erec- 
tion and  construction  of  their  depot  and  its  approaches,  which 
they  may  acquire  by  purchase  or  by  condemnation  as  provided  by 
chapter  4,  title  10,  code  of  Iowa,  1873,  and  when  condemned  and 
paid  for  as  thereby  provided,  such  real  estate  shall  belong  to  the 
corporation. 

Sec.  3.     Such  corporation,  with  consent  of  the  city  council  of  wuh  consent 
any   city   or   town    in    this  state  in  which  said  depot  is  located,  Jiaymake^"*^ 
shall  have  the  right  to  lay  its  tracks  to  make  necessary  connec-  nece«"«iry  con- 
tion  with  all  railways  desiring  to  use  such  depot  upon  the  streets 
or  alleys  of  said  city,  and  by  and  with  the  consent  of  such  city 
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council  may  erect  such  depot  upon  or  across  any  such  street  or 
alley,  but  no  railroad  track  can  thus  be  located,  nor  can  such  de- 
pot be  so  erected  until  after  due  injury  to  property  abutting  upon 
the  streets  or  alleys  upon  which  such  railway  track  is  proposed 
to  be  located  or  such  depot  is  proposed  to  be  erected,  has  been 
ascertained  and  compensation  made  in  the  manner  provided  for 
taking   private   property  for  works  of  internal  improvement  in 
chapter  four  of  title  ten  of  the  code,  subject  to  the  provisions  of 
section  4G4  of  the  code. 
Raiironds  iiot~      Skc.  4.     Nothing  in  this  act  contained,  or  in  the  articles  of 
filibUhv  for"^    incorporation  or  by-laws,  of  the  corporation  herein  provided  for, 
damages.  shall  in  any  manner  release  the  railroad  companies  using  such 

union  depots,  tracks  or  appurtenances  from  the  same  liability 
for  all  damages  by  injuries  to  persons,  stock,  baggage  or  freight, 
or  for  the  Joss  of  baggage  or  freight,  in  or  about  said  union  depot 
grounds  as  if  said  depot,  tracks  and  appurtenances  wholly  be- 
longed to  and  were  operated  by  said  railroad  companies  using 
the  same. 


374. 


Krcctlon. 


Caro. 


All  trains 
must  stop. 


Expense 
apportioned. 


Connection  of 
tracks. 


Penalty. 


STATION  HOUSES  AT  INTERSECTIONS. 

[Twentieth  General  Assembly,  Chapter  24.] 
Section  1.  All  railroad  corporations  shall  at  all  points  of  con- 
nection, crossing,  or  intersection  with  the  roads  of  other  corpora- 
tions, unite  with  such  corporations  in  establishing  and  maintain- 
ing suitable  platforms  and  station  houses  for  the  convenience  of 
passengers  desiring  to  transfer  from  one  road  to  the  other,  and 
for  the  transfer  of  passengers,  baggage  or  freight,  whenever  the 
same  shall  be  ordered  by  tne  railroad  commission;  and  such  cor- 
poration shall,  when  so  ordered  by  the  railroad  commission,  keep 
such  depot  or  passenger  house  warmed,  lighted  and  opened  to 
the  ingress  and  egress  of  all  passengers  a  reasonable  time  before 
the  arrival  and  until  after  the  departure  of  all  trains  carrying  pas- 
sengers on  said  railroad  or  railroads;  and  said  railroad  companies 
80  connecting,  crossing  or  intersecting,  shall  stop  all  trains  at  said 
depots  at  said  connections,  crossings  or  intersections,  for  the 
transfer  of  passengers,  baggage  and  freight,  when  so  ordered  by 
the  railroad  commission,  and  the  expense  of  constructing  and 
maintaining  such  station  house  and  platform  shall  be  paid  by  such 
corporations  in  such  proportions  as  may  be  fixed  by  the  order  of 
the  railroad  commission.  Such  corporations,  connecting  or  inter- 
secting as  aforesaid,  shall  also,  whenever  ordered  by  the  railroad 
commission,  so  unite  and  connect  the  tracks  of  said  several  cor- 
porations as  to  permit  the  transter  from  the  track  of  one  corpora- 
tion to  the  other  of  loaded  or  unloaded  cars  designed  for  transpor- 
tation upon  both  roads. 

Sbc.  2.  Any  railroad  corporation  or  company  which,  after  hav- 
ing received  90  days'  notice  by  the  railroad  commissioners,  shall 
neglect  or  refuse  to  comply  with  the  provisions  of  section  1  of  this 
act,  shall,  for  every  day  such  corporations  or  company  fails,  neg- 
lects or  refuses  to*  comply  therewith,  forfeit  and  pay  the  sum  of 
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twenty-five  dollars,  which  raay  be  recovered  in  the  name   of  the 
State  of  Iowa,  for  the  use  of  the  school  fund  of  the  county  where- 
in such  crossing  or  intersection  is  situated,  and  it  shall   be  the  j^j^^^^^^^  ^^^^^ 
duty  of  the   prosecuting  attorney  of  the  proper  judicial   district  ney  to  prose- 
to  prosecute  for  and  recover  the  same. 


cute. 


Sec.  1324. 

[19  G.  A.,    ch.  104,  amends  this  section  by  inserting:  after   the  word 
"  telegraph/'  in  the  second  line,  the  words  **  or  telephone  J*' \ 


Sec.  1328. 

This  does  not  excuse  an  operator 
from  producing  the  telegrams  which 
have  passed  tetween  parties,  when 
subpoenaed  as  a  witness  in  an  action 


375. 


between  them  as  to  the  transaction 
to  which  they  relate:  Woods  v. 
Miller,  55-168. 


877. 


Sec.  1330. 

Where  one  was  afflicted  with  dis- 
ease and  cruelly  treated  by  the  mem- 
bers of  his  family,  so  that  he  was 
driven  from  home,  held^  that  he  was 
a  poor  person  within  the  meaning  of 
Uiis  section,  although  he  had  proper- 
ty which  was  appropriated  and  with- 
held from  him  oy  such  family;  and 


therefore  that  the  son  was  liable  to 
an  action  by  the  county  for  support 
furnished  to  him,  and  that  the  coun- 
ty, although  having  the  right  of  ac- 
tion against  the  wife,  might  waive  it 
and  enforce  recovery  agaiuRt  the  son: 
Jasper  Co.  v,  Osbom,  59-208. 


379. 

Sec.  1350. 

The  county  cannot  maintain  action  I  aid  famished:  Bremer  Co,  v.  Curtis^ 
against  the  pauper  or  his  estate  for  |  54-72. 

Sec.  1352. 

Facts  considered,  as  showing  the 
residence  of  a  pauper  and  defendant's 
liability  for  her  support:  County  of 
Cerro  Gordo  v.  County  of  Hancock, 
58-114. 

A  prima  facie  case  of  settlement 
is  made  by  proving  residence,  unless 
it  be  proven  or  conceded  that  the 
party  is  a  married  woman,  in  which 


case  it  might  be  necessary  to  prove 
either  that  her  husband  resides  in 
the  same  county,  or  that  she  is  de- 
serted by  him:  Scott  Co,  v.  Polk  Co,, 
61-616. 

This  section  is  applicable  to  the 
case  of  an  insane  person  who  be- 
comes a  county  charge :  J  bid. 


Sec.  1353. 

An  insane  and  crippled  pauper  re- 
moved from  one  county  to  another, 
and,  supported  there  by  the  former 
county  for  more  than  a  year,  does  not 

Sec.  1357. 

It  does  not  follow  that  because  a 
person  is  obliged  to  apply  to  the  ooun- 
ty  for  relief  where  he  has  no  settle- 
ment, he  should  be  removed  at  once 
to  the  county  of  his  setdement,  re- 
gardless of  distance,  expense,  or  oth- 


380. 


thereby  obtain  a  settlement  in  the 
county  to  which  he  is  removed :  Fay' 
eUe  Co,  V.  Bremer  Co,,  56-516. 


er  circumstances.  The  county  fur- 
nishing relief  should  have  a  nght  of 
action  upon  the  county  of  the  settle- 
ment for  relief  so  furnished,  without 
obligating  (he  supervisors  of  the  lat- 
ter county  to  make  an  order  of  re- 
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movaJ;  and  it  should  be  allowable  in 
such  cases  to  ^ive  notice  of  such 
claim  for  relief  furnished  without  re- 
quiring removal.  The  county  audit- 
or may  give  such  notice,  but  the  no- 


tice for  the  order  of  removal  can  only 
be  given  by  the  township  trustees  or 
county  supervisors:  Scott  v.  Polk 
Co,,  61-616. 


381. 


Sec.  1358. 

In  the  petition  in  an  action  by  one 
county  to  recover  from  another  the 
expenses  of  the  support  of  a  pauper, 
it  must  be  averred  that  the  defenaant 
county  is  the  county  of  the  pauper's 


settlement.  An  averment  that  plaint- 
iff is  informed  that  the  pauper  has  a 
settlement  in  defendant  county,  is 
not  sufficient:  Winneshiek  Co.  r. 
Allamakee  Co.,  17  N.  W.  Rep.,  753. 


Sec.  1359. 

The  circuit  court  has  exclusive  ju- 
risdiction of  the  proceeding  here  con- 
templated, and  the  district  court  can- 
not obtain  jurisdiction  thereof  by 
change  of  place  of  trial,  even  by  con- 
sent of  parties:  Cerro  Gordo  Co, 
V.  Wright  Co,,  59-485. 

The  county  applied  to  for  relief 
may  make  an  order  of  removal  to  the 
county  of  the  pauper's  settlement, 
and  give  notif;e  thereof,  or  it  may 
give  to  the  county  of  the  settlement 


notice  that  such  pauper  has  become 
a  county  charge.  In  the  latter  case, 
the  county  notified  is  not  under  obli- 
gation to  give  notice  of  its  intention 
to  contest  the  removal;  and  in  case 
of  an  action  against  it  by  the  county 
furnishing  relief,  to  recover  for  the 
relief  so  furnished,  the  circuit  court 
has  exclusive  jurisdiction:  Winne- 
shiek Co,  V,  Allamakee  Co,,  17  N. 
W.  Rep.,  753. 


Sec.  1361. 

Where  a  board  of  supervisors  ap- 
points an  overseer  of  tne  poor  for  a 
city  of  the  first  or  second  class,  as 
provided  in  this  section,  the  power 
conferred  upon  such  overseer  is  ex- 


clusive of  that  of  the  trustees  of  the 
township  in  which  such  city  is  locat- 
ed:   Hoift  r.  Black  Hawk  Co.,  59- 

184.       ' 


Sec.  1365. 

Where  the  boartl  of  supervisors, 
as  a  matter  of  precaution  and  in  the 
interest  of  economy,  employ  a  con- 
venient and  competent  physician,  in 
advance,  to  furnish  to  all  poor  per- 
sons of  the  county  all  medicines  and 
medical  aid  that  they  may  require, 
the  trustees  cannot  disregard  such 
employment  and  render  the  county 
liable  for  services  rendered  by  a  phy- 
sician employed  by  them:  Mans- 
field  V,  Sac  Co.,  59-694;  Gowley  v. 
Jones  Co,,  60-159. 

When  the  trustees  authorize  aid  to 
be  furnished  to  a  poor  person,  it  may 
be  continued,  if  done  in  good  faith, 
until  the  board  of  supervisors  other- 
wise order,  even  though  the  trustees 
fail  to  report  the  case  to  the  board; 


382. 


and  the  trustees,  in  such  case  of  fail- 
ure to  report,  will  be  held  liable  to 
the  county  for  damages  arising  from 
continuance  of  aid  to  persons  not 
properlv  entitled  to  it:  Mansfield 
V.  Sac  Co.,  60-11. 

Recovery  cannot  be  had  fOr  aid 
furnished  before  application  is  made 
to  the  trustees,  and  the  furnishing  of 
such  aid  is  authorized  by  them: 
Ibid, 

Written  orders  of  the  township 
trustees  made  under  this  section  and 
upon  which  the  board  of  supervisors 
act,  are  valid  although  not  made  of 
recx)rd  under  the  provisions  of  sections 
392  and  395:  Bremer  Co.  v.  Bn- 
channon  Co.,  61-624. 
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383. 


Sec.  1366. 

A  recommendation  that  a  bill  be 
paid  is  not  equivalent  to  the  certifi- 
cate required  by  this  section,  and  ia 
not  suincient  to  entitle  the  claimant 
to  payment  from  the  county:  Mat\8' 
field  V,  Sac  Co., .60-11. 

A  ceiAificate  signed  by  the  trustees 
to  the  effect  they  had    ordered   the 


services  specified  in  the  claimant's 
bill  for  medical  services  to  poor  per- 
sons, heldf  not  a  sufficient  compliance 
with  this  section:  Hloan  v.  Webster 
Co.,  17  N.  W.  Rep..  168. 

Ilie  board  may  waive  the  certifi- 
cate required  by  this  section:  Brad" 
ley  V,  Delaware  Co,,  57-562. 


I  385. 

Sec.  1383. 

[20  G.  A.,  ch.  201 ,  provides  for  the  location  of  another  hospital  for  the  in- 
sane and  erection  of  buildings  therefor,  but  its  provisions  are  temporary  in 
their  nature  and  it  is  not  here  inserted.] 

386. 

Sec.  1384. 

[20  G.  A.,  ch.  66,  amends  this  section  by  striking  out  the  word  **  first " 
in  the  sixth  [seventh]  line  thereof  and  inserting  m  lieu  thereof  the  word 
**«ecowrf,'' and  by  striking  out  the  word  **  October''  in  the  seventh  line 
[of  the  section  as  amended  by  17  G.  A.,  ch.  100,  §  1]  and  inserting  the 
word  ''July,''  also  by  changmg  the  eleventh  [and  twelfth]  line[8][of  the 
section  as  amended  by  17  G.  A.  ch.  100,  g  1]  by  striking  out  **  first  Wednes- 
day in  (January,  April  and  July)'*  and  inserting  *'  second  Wednesday  in 
{October^  Janttary  and  Apriiy] 


Sec.  1385. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  reports  of  boards  of  trustees  of 
state  institutions  shall  be  made  on  or  before  tne  15th  day  of  August  pre- 
ceding the  regular  sessions  of  the  general  assembly:  See  that  act,  in  sup- 
plement to  page  28.] 


390. 


Sec.  1401. 

The  provisions  here  made  for  ap- 
peal, and  the  further  provisions  con- 
tained in  §§  1442  and  1444,  allowing 
subsequent  investigation  of  the  ques- 
tion of  sanity,  prevent  this  section 


from  being  in  conflict  with  the  con- 
stitutional guarantees  against  depri- 
vation of  personal  liberty  without  due 
jury  trial:  County  of  Blackhawk  v. 
Springer,  58-417. 


391. 
Sec.  1402. 

Notice  to  the  debtor  county  in  I  right  of  recovery  against  such  county: 
which  the  person  has  a  legal  settle-  Poweshiek  Co,  v,  Cass  Co,,  18  N. 
ment,  is  a  condition  precedent  to  the  |  W.  Rep.,  895. 

399. 
Sec.  1435. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  reports  of  the  committee  shall  be 
made  biennially,  on  or  betore  the  15th  day  of  August  preceding  the  regular 
sessions  of  the  general  assembly:  See  that  act,  in  supplement  to  page  28.] 

A  visiting  committee  has  no  au-  I  tempt  in  refusing  to  testify  before  it: 
thority  to  punish  witnesses  for  con-  |  Brown  v,  Davidson,  59-461. 


Digitized  by 


Google 


88 


SUPPLEMENT. 


Amesson  to 
Uht  dogs. 


Owuer. 


402. 


Sec.  1448. 

It  is  only  persons  whose  lands  are 
enclosed  by  a  lawful  fence  who  are 
authorized  to  distrain  domestic  ani- 
mals injuring  their  premises.  If 
lands  are  not  so  enclosed  there  is  no 
right  to  distrain,  and  possession 
acquired  hv  such  distraint  is  unlawful. 
The  rightnilness  of  the  distraint  may 
therefore  be  inquired  into  in  an  action 
of  replevin;  it  is  not  a  matter  for  the 
exclusive  determination  of  the  fence 
viewers.  But  if  the  distraint  is  found 
to  be  illegal,  the  property  may  be 
remanded  to  the  oistrainor  and  the 
damages  may  be  asses&ed  by  the 
township  trustees  subject  to  the  right 
of  appeal  as  provided  for  in  §§  1854 
and  1355:  S^ord  v.  Schiver,  61-155. 


If  animals,  though  lawfully  on 
adjoining  land,  escape  therefrom  and 
do  damage  and  their  escape  is  not  in 
consequence  of  the  neglect  of  the 
person  suffering  the  damage,  their 
owner  is  liable  therefor.  It  is  not 
necessary  that  the  fence  surrdhndin^ 
the  land  of  the  person  injured  is 
throughout  a  lawful  fence,  if  it  is 
shown  to  have  been  such  at  the  place 
where  the  cattle  broke  through. 
And  this  will  be  true  where  the 
owner  of  the  adjoining  land  and  the 
owner  of  the  cattle  are  the  same  per- 
son and  the  fence  broken  through 
belongs  to  him:  I^loble  v,  Chase^ 
60-261. 


404. 
Sec.  1452. 

The  fact  that  an  eighty  acre  tract 
of  land  is  surrounded  by  a  single 
ploughed  furrow,  and  includes  a  few 
acres  under  cultivation,  will  not  ren- 
der it  all  improved  or  cultivated  land 
within  the  meaning  of  this  section; 

Sec.  1454. 

This  section  does  not  confer  special 
authority  u{>on  the  township  trustees 
to  inquire  into  and  determine  the 
lawfulness  of  the  fence  enclosing  tl  e 
injured  premises,  and  that  matUr 
may  be  determined  in  an  action  of 


but  in  such  cases  the  owner  of  the 
land  may  recover  damages  from  the 
owner  of  cattle  who  hems  and  con- 
fines them  upon  such  land:  Otis  v. 
Morgan,  17  IS.  W.  Rep.,  104. 


replevin  to  recover  the  property  from 
the  person  making  distraint,  when  it 
is  claimed  that  his  premises  ore  not 
surrounded  by  a  lawful  fence:  Sj/ford 
p.  Schiverf  61-155. 


408. 


Sec.  1485. 

Aside  from  the  statute  a  person 
who  has  in  his  charge  a  vicious  dog, 
knowing  his  character,  and  fails  to  re- 
strain him,  is  absolutely  liable  for  an 
injury  inflicted.     It  makes  no  differ- 1 


ence  whether  the  person  has  cfaarffe 
of  the  animal  as  owner  or  owner's 
bailee:  Marael  r.  Bowman,  17  N. 
W.  Rep.,  176. 


After  Sec.  1488. 


409. 


COMPENSATION  FOB  DOMESTIC  ANIMALS  KILLED  BT  DOGS. 

[Twentieth  General  Assembly,  Chapter  70.] 
Section  1.  It  shall  be  the  duty  of  every  assessor  of  this  state, 
at  the  time  of  listing  the  property  of  his  district,  to  list  each  dog 
over  three  months  of  age  in  the  name  of  the  owner  thereof,  with- 
out affixing  any  value  thereto.  Any  person  keeping  or  harbor- 
ing a  dog  or  dogs  shall  be  deemed  the  owner  thereof  within  the 
meaning  of  this  act. 
Sec.  2.    The  board  of  supervisors   of  each  county  shall,  at 
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their  September  session  each  year,  when  levying  other  taxes,  levy  Amount  taxed. 
a  tax  of  fifty  cents  on  each  male,  and  one  dollar  on  each  female 
dog  listed  by  the  assessor,  which  tax  shall   constitute  a  special 
fund,  to  be  disposed  of  as  provided  for  in  this  act. 

Skc.  3.     It  shall  be  the  duty  of  each  county  auditor  to  provide 
suitable  columns,  properly  headed,  in  the  assessor's  book,  to  car-  Duty  of  audi- 
ry  out  the  provisions  of  this  act.  ^'* 

Sec.  4.     The  treasurer  of  each  county,  on  receiving  the  tax 
books   for    the  collection   of  other   taxes,  shall  collect   the  taxDu'y  of  treas- 
herein  provided  for  as  other  taxes  are  collected,  and  keep  the 
same  as  a  separate  fund,  to  be  known  as  the  domestic  animal 
fund. 

Skc.  5.  Any  person  damaged  by  the  killing  or  injury  of  sheep, 
or  any  other  domestic  animal,  by  a  dog  or  dogs,  may  present  to  Damages,  how 
the  board  of  supervisors  of  the  county  in  which  such  killing  or*^^^®*^ 
injury  occurred,  a  detailed  account  of  such  killing  or  injury, 
stating  the  amount  of  damage  claimed  therefor,  and  verified  by 
affidavit,  such  claim  to  be  filed  with  the  county  auditor  at  least 
ten  days  before  some  regular  session  of  the  board,  and  within 
fifteen  days  from  the  time  such  killing  or  injury  occurred.  At 
the  first  regular  session  of  the  board  of  supervisors  after  such 
claim  shall  have  been  filed  for  ten  days  as  herein  provided,  the 
same  may  be  established  by  proof  before  the  board;  and  upon  Proof  of  loas. 
the  hearing  thereof,  the  claimant  shall  establish  his  claim  for 
damages  by  the  testimony  of  at  least  two  competent  witnesses, 
besides  himself.  It  shall  also  be  made  to  appear  to  the  satisfac- 
tion of  said  board  that  such  damage  was  not  caused,  in  whole  or 
tn  part,  by  a  dog  or  dogs  owned  or  controlled  by  the  claimant, 
and  that  claimant  does  not  know  whose  dog  or  dogs  caused  the 
damage,  and  that  said  damage  was  caused  by  dogs;  or,  in  case 
the  owner  of  such  dog  or  dogs  is  known  to  the  claimant,  and  that 
such  owner  has  no  property  subject  to  execution,  out  of  which 
the  claim  cai^be  made. 

The  board  shall  hear  and  determine  said  claims  in  the  order  in 
which  they  are  filed  unless  good  cause  is  shown  for  continuance,  Board  of  su- 
and  shall  allow  the  same  or  such  portions  thereof  as  they  may  Io\775*^r 
deem  just,  and  shall  authorize  the  auditor  to  issue  warrants  for*^**^ 
the  same  not  to  exceed  seventy- five  per  cent,  of  the  amount  al- 
lowed to  be  paid  out  of  the  domestic  animal  fund. 

Skc.  6.     The  treasurer  shall,  between  the  first  and  tenth  days 
of  January  and  the  first  and  tenth  days  of  July  of  each  year, ^^^*^J|^^® 
pay  the  said  warrants  issued  by  the  auditor  as  provided  for  by 
section  five  of   this   act,  out  of  the  domestic  animal  fund.     If 
said  fund  is  insufficient  to  pay  said  warrants  in   full,  he  shall 
pay  on  each  pro  rata.     If  after  paying  all  warrants  at  either 
period  above  named,  there  shall  remain  more  than  .two  hundred  Excess  to  be 
and  fifty  dollars  of  said  fund  in  the  treasury,  the  board  of  gu- ^'**^^''^- 
pervisors  shall  order  the  excess  to  be  transferred  to  the  county 
fund. 

VETERINARY   SURGEON. 

[Twentieth  General  Assembly,  Chapter  189.] 
Section  1.     The  governor  shall   appoint  a    state  veterinary  <'f>vemor  to 
surgeon  who  shall  hold  his  office  for  the  term  of  three  years  un-  Term  of  offlca. 
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less  sooner  removed  by  the  governor;  he  shall  be  a  graduate  of 
some  regular  and  established  veterinary  college  and  shall  be 
skilled  in  veterinary  science;  he  shall  be  a  member  of  the  state 
board  of  health,  which  membership  shall  be  in  addition  to  that 
Qualification,  now  provided  by  law.  When  actually  engaged  in  the  discharge  • 
of  his  official  duties  he  shall  receive  from  the  state  treasury  as 
his  compensation  the  sum  of  five  dollars  per  day  and  his  actual 
Compensation,  expenses,  which  shall  be  presented  under  oath  and  covered  by 

written  vouchers  before  receiving  the  same. 
Powen  ot  S^^*  ^*     ^®  ^^*^^  h&ve  general  supervision  of  all  contagious 

and  infectious  diseases  among  domestic  animals  within  or  that 
may  be  in  transit  through  the  state  and  he  is  empowered  to  es- 
tablish quarantine  against  animals  thus  diseased  or  that  have 
been  exposed  to  others  thus  diseased,  whether  within  or  without 
the  state,  and  may,  with  the  concurrence  of  the  state  board  of 
Rules  to  be  at>- health,  make  rules  and  regulations  such  as  he  may  deem  neces- 
ecuuve^un-   ^^J  ^^^  *^®  prevention,  against  the  spread,  and  for  the  suppres- 
cii.  sion  of  said  disease  or  diseases,  which  rules  and  regulations,  after 

the  concurrence  of  the  governor  and  executive  council,  shall  be 
published  and  enforced,  and  in  doing  said  things  or  any  of  them. 
May  call  on      he  shall  have  power  to  call  on  any  one  or  more  peace  officers 
peace  officers,    ^j^ose  duty  it  shall  be  to  give  him  all  assistance  in  their  power. 
Penalty  ft>^^-      Sec.  3.     Any  person  who  willfully  hinders,  obstructs  or  resists 
er  ng  w    .  ^^.^  yg^j.j(jary  surgeon  or  his  assistants,  or  any  peace  officer  act- 
ing under  him  or  them  when  engaged  in  the  duties  or  exercising 
the  powers  herein  conferred,  shall  be  guilty  of  a  misdemeanor 
and  punished  accordingly. 
Annual  report.      Sec  4.     Said  veterinary  surgeon  shall,  on  or  before  the  30th  o/ 
June  of  each  year,  make  a  full  and  detailed  report  of  all  and 
singular  his  doings  since  his  last  report  to  the  governor,  includ- 
ing his  compensation  and  expenses,  and  the  report  shall  not  ex- 
ceed one  hundred  and  fifty  pages  of  printed  matter. 
Persons  who         Sec,  5.     Whenever  the  majority  of  any  board  qf  supervisors, 
hS^serv^?^    city  council,  trustees  of  an  incorporated  town  or  township  trus- 
tees, whether  in  session  or  not,  shall  in  writing  notify  the  gov- 
ernor of  the  prevalence  of,  or  probable  danger  from,  any  of  said 
diseases,  he  shall  notify  the  state  veterinary  surgeon  who  shall  at 
once  repair  to  the  place  designated  in  said  notice  and  take  such 
action  as  the  exigencies  may  demand,  and  the  governor  may  in 
case  of  emergency  appoint  a  substitute  or  assistants  with  equal 
powers  and  compensation. 

Sec.  6.  Whenever  in  the  opinion  of  the  state  veterinary  sur- 
MayoHerthe  K^on  the  public  safety  demands  the  destruction  of  any  stock  un- 
de«trucaonof  der  the  provisions  of  this  act  he  shall,  unless  the  owner  or  owners 
^^^  '  consent  to  such  Jestruction,  notify  the  governor,  who  may  ap- 

point two  competent  veterinary  surgeons  as  advisors,  and  no 
stock  shall  be  destroyed  except  upon  the  written  order  of  the 
state  veterinary  surgeon  countersigned  by  them  and  approved 
Ftock  killed  to  by  the  governor  and  the  owners  of  all  stock  destroyed  under  the 
be  paid  for.  provisions  of  this  act  except  as  hereinafter  provided  shall  be  en- 
titled to  receive  a  reasonable  compensation  therefor,  but  not 
more  than  its  actual  value  in  its  condition  when  condemned, 
which  shall  be  ascertained  and  fixed  by  the  state  veterinary  sur- 
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geon  and  the  nearest  justice  of  the  peace,  who,  if  unable  to  agree, 

shall  jointly  select  another  justice  of  the  peace  as  umpire   and  who  shall  de- 

their  judgment  shall  be  final  when  the  value  of  the  stock  does^J^"®**® 

not  exceed  one  hundred  dollars,  but  in    all  other  cases  either 

party  shall  have  the  right  of  appeal  to  the  circuit  court,  but  such  Right  of  ap- 

appeal  shall  not  delay  the  destruction  of  the  diseased  animals.  P^^- 

The  state  veterinary  surgeon  shall,  as  soon  thereafter  as  may  be,  ^j^^*  ^y^iue 

file  his  written  report  thereof  with  the  governor,  who  shall,  if  of  stock. 

found  correct,  endorse  his  finding  thereon,  whereupon  the  auditor  how  paid  for. 

of  state  shall  issue  his  warrant  therefor  upon  the  treasurer  of 

state  who  shall  pay  the  same  out  of  any  moneys  at  his  disposal 

under  the  provisions  of  this  act;  provided^  that  no  compensation  Proviso. 

shall  be  allowed  for  any  stock  destroyed  while  in  transit  through 

or  across  this  state,  and  that  the  word  stock,  as  herein  used,  shall 

be  held  to  include  only  neat  cattle  and  horses. 

Sec.  7.     The  governor  of  the  state,  with  the  state  veterinary 
surgeon,  may  co-operate    with  the  government   of  the  United  J^*^^*^^™'® 
States  for  the  objects  of  this  act,  and  the  governor  is  hereby  au-  ment  of  the 
thorized  to  receive  and  receipt  for  any  moneys  receivable  by  this  ^'  *** 
state  under  the  provisions  of  any  act  of  congress  which  may  at 
any  time  be  in  force  upon  this  subject,  and  to  pay  the  same  into 
the  state  treasury  to  be  used  according  to  the  act  of  congress  and 
the  provisions  of  this  act  as  nearly  as  may  be. 

Sec.  8.     There  is  hereby  appropriated  out  of  any  moneys  not  ^^  ^^  appro- 
otherwise  appropriated  the  sum  of  ten  thousand  dollars  for  use  priated. 
in  1884  and  1885,  and  three  thousand  dollars  annually  thereafter, 
or  so  much  thereof  as  may  be  necessary  for  the  uses  and  purposes 
herein  set  forth. 

Sec.  9.     Any  person,  except  the  veterinary  surgeons,  <»We<l  comi>ensation 
upon  under  the  provisions  of  this  act  shall  be  allowed  and  receive  to  others  when 
two  dollars  per  day  while  actually  employed.  *^*^®**  ^  *^'* 

410.     . 

17  G.  A.,  Ch.  80,  §  4.     ' 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  biennial  reports  be  made  to  the 
governor  on  or  before  the  15th  day  of  August  preceding  the  ref^alar  sessions 
of  the  general  assembly:  See  that  act,  in  supplement  to  page  2S.] 

411. 

APPROPRIATION   FOR  FISH   COMMISSION. 

[Twentieth  General  Assembly,  Chapter  144.] 

[Section  1,  makes  a  temporary  appropriation  for  the  fish  commission.] 

Skc.  2.     There  is  hereby  appropriated   an   additional   sum   of  fsoo  per  annum 

three  hundred  dollars  per  annum   to   be   paid  bv  the   executive  f^'.'t?^  °^ 

•  I         .,  i'         ,  ,»<.*^t*'         ..  Hatching  house 

council  as  it  may  become  due  as  rental  for  the  use  of  the  prop-  at  spirit  Lake. 

erty  known  as  the  Spirit  Lake  hatching  house. 

412. 

18  G.  A.,  Ch.  123. 

[This  act  is  repealed  by  19  G.  A.,  ch.  17.] 
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414. 


Sec.  1491. 

There  is  no  appeal  from  the  action 
offence  viewers:  McKeeverv.  Jenks, 
69-350. 

The  decision  of  fence  viewers  upon 
questions  within  their  jurisdiction  is 
conclusive,  and  the  fact  that  the 
statute  as  to  these  matters  denies  to 
the  parties  a  trial  in  court,  either  by 
an   appeal   or   otherwise,  does  not 


render  it  unconstitutional :    Ibid. 

The,  statute  does  not  make  the 
fence  viewers  sole  judges  of  the  suf- 
ficiency of  the  fence  in  an  action 
broufifht  for  damages  caused  by  tres- 
passing cattle.  1  ne  sufficiency  may 
be  proved  like  any  other  fact:  Noble 
V,  Chase,  60-261. 


415. 


Sec.  1495. 

In  counties  where  a  herd  law  is  in 
force,  a  party  desiring  to  use  his 
ground  for  purposes  not  rec^uiring  a 
fence  in  such  county,  for  mstanoe. 
for  raising  crops  alone,  cannot  be 
compelled  to  contribute  to  the  erec- 
tion of  a  partition  fence  between  his 
land  and  that  of  an  owner  who  de- 
sires to  use  his  premises  for  purposes 
requiring  fencing,  as  for  instance,  for 
the  raising  of  stock;  and  this  is  true, 
notwithstanding  the  provision  of 
§  1508:  Si/aa  v.  Peck,  58-256. 

Land  is  to  be  deemed  as  not  used 


in  common  where  the  use  is  such  that 
means  must  be  taken  to  preserve  the 
crops.  Where  there  is  no  regulation 
prohibiting  stock  from  running  at 
large,  the  party  desiring  to  use  his 
land  for  the  raising  of  crops  which 
must  be  protected  from  such  stock, 
must  contribute  to  a  partition  fence. 
Where  it  did  not  appear  that  stock 
was  not  prohibited  trom  running  at 
large,  h4d,  that  such  fact  would  not 
b3  presumed  for  the  purpose  of  es- 
tablishing error  in  the  judirment  be- 
low: Hewit  V.  JewelU  59-^57. 


417. 


Sec.  1507. 

Where  stock  is  prohibited  from 
running  at  large,  the  owner  is  not  to 
bi  deemed  chargeable  with  negli- 
gence in  allowmg  his  animals  to  run 
at  large  upon  unenclosed  land  of 
another;  and  the  owner  of  un fenced 
premises  who  makes  an  excavation , 


thereon  adjacent  to  the  highway  and 
in  a  place  which  he  knuw.s  to  be 
frequented  by  stock  running  at  lar^fe, 
will  be  liable  for  injuries  occurring 
to  animals  from  such  excavation: 
Haughey  r.  Hart,  17  N.  W.  Rep.,  189. 


Sec.  1508. 

This  section  does  not  prevent  the 
rule  as  to  partition  fences  being  dif- 
ferent in  counties  where  stock  is  pro- 


hibited from  running  at  large,  from 
what  it  is  in  other  counties:  See 
note  to  §1495. 


418. 
16  G.  A.,  Ch.  106,  §  2. 

The  language  of  this  statute  is  not 
to  be  80  construed  as  to  defeat  re- 
covery by  a  party  on  the  ground  that 


on  some  point  on  his  line  a  hedge 
could  not  he  grown  for  a  short  dis- 
tance: McKeever  r.  Jenks,  69-300. 


Sec.  1523. 

The  provisions  of  this  chapter  are 
not  repealed  by  18  G.  A.,  ch.  75,  re- 
lating to  the  practice  of  pharmacy, 
except,  possibly,  so  far  as  is  necessary 


422. 


to  allow  sales  of  liquors  for  medical 
purposes  by  registered  apothecaries: 
State  V,  Mercer,  58-182. 
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423. 

Sec.  1525. 

[20  G.  A.,  ch.  143,  §  1,  repeals  this  section  and  enacts  in  lieu  thereof  the 
following:] 

Sec.  1525.     Every  person  who  shall  manufacture  any  intoxicat-  ^"ful^'Juring 
ing    liquors    as   in    this    chapter  prohibited,    shall    be   deemed 
guilty  of  a  misdemeanor,  and  upon  his  first  conviction  for  said  of-  ^*^  offense, 
fense,  shall  pay  a  fine  of  two  hundred  dollars  and  costs  of  prose- 
cution, or  be  imprisoned   in   the   county  jail  not  to  exceed  six  Second  nnd 
months,  and  on  his  second  and  every  subsequent  conviction  for  ^uVicUons. 
said  offense,  he  shall  pay  a  fine  of  not  less  than  five  hundred  dol- 
lars nor  more  than  one  thousand  dollars  and  costs  of  prosecution, 
and  be  imprisoned  in  the  county  jail  one  year. 

Sec.  1526. 

[20  G.  A.,  ch.  143,  §  2,  amends  this  section  by  inserting  after  the  word 
*•  to  "  and  before  the  words  **  buy  and  sell  intoxicating  liquors/'  the  words 
**  manufacture  or.''] 


and  the  mere  fact  that  a  person  says 
he  wants  liquor  for  medicine  will  not 
exonerate  the  pharmacist  for  the  sale, 
if  the  circumstances  show  that  the 
liquor  was  sold  as  a  beverage:  State 
p.  Knowles,  57-669. 


Even  if  the  pharmacy  act  (18  G. 
A.,  ch.  75)  does  repeal  this  section, 
a-*  affecting  sales  by  a  registered  phar- 
macist for  medicinal  purposes,  it  does 
not  permit  such  pharmacist  to  sell  in- 
toxicating liquor  as  a  baverage.  The 
phiumac.st  must  act  in  good  faith, 

424. 
Sec.  1527. 

[A  bill  passed  both  houses  of  19  G.  A.,  which,  among  other  provisions, 
contained  a  section  repealing  this  section  of  the  code.  The  bill  was  pre- 
sented to  the  governor,  and  within  thirty  days  after  the  adjournment  of  the 
general  assembly,  was  deposited  by  him  in  the  otfice  of  the  secretary  of 
state,  without  approval  or  objection.  The  bill  is  not  numbered  with  acts 
of  the  19th  G.  A.,  but  is  printed,  with  the  certificate  of  the  secretary  of 
state  as  to  the  foregoing  facts,  on  pages  184  and  185  of  the  acts  of  that  ses- 
sion. 20  G.  A.,  ch.  143,  §  3.  amends  this  section  of  the  Code  by  inserting  after 
tho  words  **  desires  to"  and  before  the  words  **sell  said  liquors''  in  the  third 
hneof  said  section  the  words  '*  manufacture  or. "J 

Sec.  1528. 

[20  G.  A.,  ch.  143,  §  4,  amends  this  section  by  adding  thereto  the  words 
following:] 

Provided,  that  in  case  of  a  permit  to  manufacture  intoxicating  f®"?^*^!  *"   ., 
,.  ,'         ,  /.iiiiiitn  1  Till  °  I'ona  <if  raanu- 

liquors  the  penalty  of  the  bond  shall  be  five  thousand  dollars.       fociurer. 

Sec.  1529. 

[Section  3  of  the  bill  of  19  G.  A.,  referred  to  under  §  1527  above,  amends  this 
section  by  striking  out  the  words,  '*Upon  the  presentation  of  such  certificate 
and  bond  to  the  county  auditor,"  at  the  beginning  of  the  section,  and 
inserting  in  lieu  thereof  the  following:  '*Upon  application  for  a  permit,  and 
filing  the  proper  bond  with  the  county  auditor.  Other  provisions  of  this 
bill  are  inserted  in  supplement  to  pages  426  and  450.  The  bill  contains  a 
section  repealing  all  acts,  or  parta  of  acts,  in  conflict  therewith.] 

425. 
Sec.  1531. 

^  [20  G.  A.,  ch.  143,  §  5,  amends  this  section  by  inserting  in  the  second 
line  thereof,  after  the  words  *'may  be'*  the  words  ^^manufactured  or,''] 
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Sec.  1535. 

[20  G.  A.,  ch.  143,  §  6,  amends  this  section  by  inserting^  after  the  wordi 
**record  of,"  in  the  fourth  line,  the  words  ^'manufacture  or  J'} 

426. 

Sec.  1537. 

[The  bill  of  19  G.  A.,  referred  to  in  supplement  to  pagre  424,  under  Sec.  1527, 
also  amends  this  section  by  striking  out  the  words  following^  to  wit:  **No 
I)er8on  having  a  permit  to  sell  intoxicating  liquors  under  this  chapter  shall 
sell  the  same  at  a  greater  profit  than  thirty  three  per  cent  on  the  cost  of 
the  same,  including  freights,  and."  For  the  peculiar  situation  of  this  bill, 
see  the  note  in  supplement  to  page  424,  just  referred  to.  20  G.  A.,  ch.  143, 
§  7,  amends  this  section  of  the  Uode  by  adding  thereto  the  words:] 

And  the  provisions  of  this  section  shall  apply  to  persons  hold- 
ing a  permit  to  manufacture  intoxicating  liquors,  so  far  as  the 
same  relates  to  the  report;  and  any  such  manufacturer  shall, 
within  the  time  specified  for  parties  holding  a  permit  to  sell,  also 
report  the  quantity  and  kind  of  liquors  by  him4  manufactured 
since  the  date  of  his  last  report,  and  also  the  quantity  and  kinds 
of  liquors  sold  by  him,  and  for  what  purpose  and  to  whom  sold. 


Ap-'Hcftble  to 
manulacturer. 


fhe  provision  of  the  oriffinal  sec- 
tion as  to  the  time  when  tho  report 
shall  be  filed  is  directory,  and  a  fail- 
ure to  file  at  the  time  specified  will 


not  subject  to  the  penalty  provided, 
if  it  be  m  fact  filed  before  action  for 
the  penalty  is  commenced:  Abbott  v. 
Sartori,  57-656. 


Sec.  1538. 

[20  G.  A.,  ch..  143,  §  8  repeals  this  section  and  enacts  in  lieu  thereof  the 
following:] 

Penalty  for  Sec.  1538.     Any  person  having  such  permit,  who  shall  sell  in- 

great^rproflt    toxicating  liquors  at  a  greater  profit  than  is  herein  allowed,^  shal! 
than  here  ai-    be   liable   to  treble  damages  to  be  recovered  by  civil  action  in 
Penalty  for      favor  of  the  party  injured.     And  any  person  holding   a  permit, 
frtiiure  to  make  either  to  manufacture  or  sell,  who  shall  fail  to  make  monthly  re- 
mon    yre-      j^y,.j|g  ^g  herein  required,  or  within  ^ve  days  thereafter,  or  who 
shall  make  a  false  return,  shall  forfeit  for  each  offense  the  sum  of 
one  hundred  dollars,  to  be  recovered  in  the  name  of  the  state  of 
Iowa,  upon  the  relation  of  any  citizen  of  the  county,  by  civil  ac- 
tion on  his  bond,  with  costs,  and  one  half  of  the  sum  recovered 
shall  go  to  the  informer  and  one  half  shall  go  to  the  school  fund 
of  the  county. 

Sec.  1539. 

[20  G.  A.,  ch.  143,  §  9,  amends  this  section  by  adding  thereto  the  fol- 
lowing:] 

One  half  of  the  amount  so  recovered  shall  go  to  informer,  and 
the  other  half  shall  go  to  the  school  fund  of  the  county. 


Under  this  section  the  seller  of 
liquor  to  an  intoxicated  person  will 
be  liable  although  the  liquor  is 
bought  and  paid  for  by  a  third  per- 
son by  way  of  treating  such  intoxi- 
cated person:  State  v,  Hubbard,  60- 
466. 


Evidence  of  intoxication  at  a  period 
subsequent  to  the  sale  of  the  liqaor 
should  not  be  received  to  prove  that 
the  person  to  whom  it  was  furnished! 
was  intoxicated  at  the  time  of  sucb 
sale:    Ibid, 
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427. 

Sec.  1540. 

[20  G.  A.,  ch.  143,  §  10  repeals  this  section  and  enacts  in  lieu  thereof  the 
following::] 

Skc.  1540.    If  any  person  not  holding  such  a  permit,  by  hims  ^If 
his  clerk,  servant  or  agent,  shall  for  himself  or  any  person  else  di-  Penuity  for 
rectly  or  indirectly,  or  on  any  pretense,  or  by  any  device,  sell,  or  in  Tpemiu"****"* 
consideration  of  the  purchase  of  any  other  property,  give  to  any 
person  any  intoxicating  liquors,  he  shall,  for  the  first  offense  be  First  oflfbnse. 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  for  said  first 
offense  shall  pay  a  fine  of  not  less  than  fifty  or  more  than  one 
hundred  dollars  and  costs  of  prosecution,  and  stand  committed 
to  the  county  jail  until  such  fine  and  costs  are  paid;  for  the 
second  and  every  subsequent  offense  he  shall  pay  on  conviction,  second  An^ 
thereof  a  fine  of  not  less  than   three  hundred  dollars  nor  more  ©very  subse- 
than  five  hundred  dollars  and  costs  of  prosecution  and  be  im-  ^^^^  ^  ^"^* 
prisoned  in  the  county  jail,  not  to  exceed  six  months.     All  clerks,  cierks,  agents, 
servants,  and  agents  of  whatever  kind,  engaged  or  employed  in 
the  manufacture,  sale,  or  keeping  for  sale  in  violation  of  this 
chapter,  of  any  intoxicating  liquor,  shall  be  charged  and  convict- 
ed in  the  same  manner  as  principals  may  be,  and  shall  be  subject 
to  the  penalties  herein  provided.     Indictments  and  information  ^^^y  nnmber 
for  violations  under  this  section  may  allege  any  number  of  viola- ©''^toiaiJo'w 
tions  of  its  provisions  by  the  same  party,  but  the  various  allega-s^am^indict- 
tions  must  be  contained  in  separate  counts,  and  the  person  so  ^*^^^ 
charged  may  be  convicted  and  punished  for  each  of  the  violations 
so  alleged  as  on  separate  indictments  or  informations,  but  a  sep* 
arate  judgment  must  be  entered  on  each  count  on  which  a  ver- 
dict of  guilty  is  rendered.     The  second  and  subsequent  convic- 
tion^ mentioned  in  this  section  shall  be  construed  to  mean  con- 
victions on  separate  indictments  or  information.     And  in  default  p 
of  the  payment  of  the  fines  and  cost  provided  for  the  first  con-  paying  ttnes, 
viction  under  this  section,  the  person  so  convicted  shall  not  be  beneHt^of^^  ^ 
entitled  to  the  benefit  of  chapter  forty-seven,  title  twenty-five,  of  chapter  47.  tme 
this  code,  until  he  shall  have  been  imprisoned  sixty  days.  ^       ^ 

428. 
Sec.  1542. 

[20  G.  A.,ch.  143,  §  11,  repeals  this  section  and  enacts  in  lieu  thereof  the 
following:] 

Sec.  1542.     No  person  shall  own  or  keep,  or  be  in  any  way 
concerned,  engaged,  or  employed  in  owning  or  keeping  any  in-Q^^ingop 
toxicating  liquors  with  intent  to  sell  the  same  within  this  state,  keeping  with 
or  to  permit  the  same  to  be  sold  therein  in  violation  of  the  pro-*"^**^^  *^*^* 
visions  hereof,  and  any  person  who  shall  so  own  or  keep,  or  be 
concerned,  engaged  or  employed  in  owning  or   keeping   such 
liquors  with  any  such  intent,  shall  be  deemed,  for  the  first  offense.  First  offense, 
guilty  of  a  misdemeanor;  and  on  conviction  for  said  first  offense 
shall  pay  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred 
dollars  and  costs  of  prosecution,  and  shall  stand  committed  to  the 
county  jail  until  sucn  fine  and  costs  are  paid,  and  in  default  of  j^  ^^^.   ^ 
such  fine  and  costs,  he  shall  not  be  entitled  to  the  benefits  of  default. 
chapter  forty-seven,  title  twenty -five,  of  the  code,;until  he  shall 
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Second  and 
Hubsequeut 
ofieuse. 


Presumptive 
evidence.    _ 


have  been  imprisoned  sixty  days;  for  the  second  and  every  sub- 
sequent offense  he  shall  pay  a  fine  of  not  less  than  three  hundred 
dollars  nor  more  than  five  hundred,  or  be  imprisoned  in  the  coun- 
ty jail  not  more  than  six  months,  or  by  both  such  fine  and  im- 
prisonment in  the  discretion  of  the  court,  and  upon  trial  of  every 
indictment  or  information  of  violations  of  the  provisions  of  this 
section,  proof  of  the  finding  of  the  liquor  named  in  the  indict- 
ment or  in  the  information,  in  the  possession  of  the  accused  in 
any  place  except  his  private  dwelling  house  or  its  dependencies, 
or  in  such  dwelling  house  or  dependencies,  if  the  same  is  a 
tavern,  public  eating  house,  grocery  or  other  place  of  public 
resort,  or  in  unusual  quantities  in  the  private  dwelling  house  or 
its  dependencies  of  any  person  keeping  a  tavern,  public  eating 
house,  grocery,  or  other  place  of  public  resort  in  some  other  place, 
shall  be  received  and  acted  upon  by  the  court  as  presumptive 
evidence  that  such  liquor  was  kept  or  held  for  sale  contrary  to  the 
provisions  hereof. 


Building  and 
contents 
declared  a 
nuisance.     ^ 


Penalty  for 
owner. 


Chapter  47, 
title  i'&,  not 
applicable. 
Any  citizen 
may  main  lain 
action. 


Penalty  for 
violating  in- 
junction. 


429. 
Sec.  1543. 

[20  G.  A.,  eh.  143,  §  12,  repeals  this  section  and  enacts  in  lien  thereof  the 
foliowingr:J 

Sec.  1543.  In  cases  of  violation  of  the  provisions  of  either  of 
the  three  preceding  sections  or  of  sections  fifteen  hundred  and 
twenty-five  of  this  chapter,  the  building  or  erection  of  whatever 
kind,  or  the  ground  itself  in  or  upon  which  such  unlawful  manu- 
facture or  sale,  or  keeping  with  intent  to  sell,  use  or  give  away, 
of  any  intoxicating  liquor  is  carried  on,  or  continued,  or  exists, 
and  the  furniture,  fixtures,  vessels,  and  contents  is  hereby  de- 
clared a  nuisance  and  shall  be  abated  as  hereinafter  provided.  And 
whoever  shall  erect  or  establish,  or  continue,  or  use  any  building, 
erection  or  place  for  any  of  the  purposes  prohibited  in  said  sec- 
tions shall  be  deemed  guilty  of  a  nuisance,  and  may  be  prose- 
cuted and  punished  accordingly,  and  upon  conviction  shall  pay  a 
fine  of  not  exceeding  one  thousand  dollars  and  costs  of  prosecu- 
tion, and  stand  committed  until  the  fine  and  costs  are  paid.  And 
the  provisions  of  chapter  47,  title  25,  of  this  code,  shall  not  be 
applicable  to  persons  committed  under  this  section.  Any  citizen 
of  the  county  where  such  nuisance  exists,  or  is  kept  or  main- 
tained, may  maintain  an  action  in  equity  to  abate  and  perpetual- 
ly enjoin  the  same,  and  any  person  violating  the  terms  of  any  in- 
junction granted  in  such  proceedings  shall  be  punished  as  for 
contempt  by  a  fine  of  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 
more  than  six  months,  or  by  both  such  fine  and  imprisonment  in 
the  discretion  of  the  court. 


483. 


Sec.  1549. 

An  information  charjcring  the  de- 
fendant with  selling  intoxicating  liq- 


I  uors  ifl  sufficient:  Fortmfivi  r. 
Hty  59-560. 
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436. 
Sec.  1551. 

[20  G.  A.,  cb.  143,  §  13  amends  thie  section  by  adding  ibereto  tbe  follow^ 
ing:] 

Every  peace  officer  shall  give  evidence  when  called  upon,  tjf 
any  facts  within  his  knowledge,  tending  to  prove  a  violation  of  puiyof  ponro 
the    provisions    of   this    chapter,  but  his    evidence  shall  in  no  °^Jj®™  ^**  »*^^ 
case  be  used  against  him  in  any  prosecutions  against  him  for  a 
violation  of  the  provisions  of  this  chapter. 
Sec.  1553. 

120  6.  A.,  cb.  143,  §  14,  repeals  this  section  and  enacts  in  lieu  thereof  the 
following:] 

Sec.  1553.     If  any  express  company,  railway  company,  or  any 
agent,  or  person  in  the  employ  of  any  express  company  or  rail- 
road company,   or  if  any  common   carrier  or  any  person  in  the  roramon  rnr- 
employ  of  any  common  carrier,  or  if  any  other  person  shall  know-  ^'jlJngin^**'  ^""^ 
ins^y  bring  within  this  state  for  any  other  person,  or  persons,  or  iiquuniTn  the 
corporation,  or  shall  transport  between  points  within  the  state  forJiSi*  ^^^"^^^ 
any   other   person  or  persons  or  corporation,  any  intoxicating 
liquors,  without  first  having  been  furnished  with  a  certificate  from 
and  under  the  seal  of  the  county  auditor  of  the  county  to  which 
said  liauor  is  to  be  transported  or  is  consigned  for  transportation, 
certifying  that  such  consignee  or  person,  for  or  to  whom  said  liq« 
uor  is  to  be  transported,  is  authori;?ed  to  sell  such  intoxicating 
liquors  in  such  county,  such  company,  corporation,  or  pei^sons  so 
offending,  and  each  of  them,  and  any  agent  of  such  corporation 
or  company  so  offending  shall,  upon  conviction  thereof,  be  fined  p 
in  any  sum  not  exceeding  one  hundred  dollars  for  each  offense   *°*  ^' 
and  shall  stand  committed  to  the  county  jail  until  such  fine  and 
the  costs  of  prosecution  are  paid,  and  one-half  of  the  fine  shall  go 
to  the  informer  and  the  other  half  shall  go  to  the  school  fund  of  One  half  the 
the  county;  and  provided  further^  that  the  offense  herein  defined  f,"foJi,'Sr/^  ^'^^ 
shall  be  held  complete,  and  shall  be  held  to  have  been  committed  pp<,vt!sO' 
in  any  county  of  the  state  through  or  to  which  said  intoxicating  nff^uHe  he'd  to 
liquors  are  transported,  or  in  which  the  same  are  loaded  for  trans-  t-ommiaJd  in 
portation;  provided  further^  that  it  shall  be  the  duty  of  the  sev-  fiVfouihThich 
eral  county  auditors  of  this  state  to  issue  the  certificate  herein  Uqiiorett-e 
contemplated,  to  any  person  having  such  permit,  and  the  certifi-  "^"^^P^^cd. 
cate  so  issued  shalTbe  truly  dated  where  issued,  and  shall  specify  Juditor.^^^"*'^ 
the  date  at  which  the  authority  or  permit  Expires,  as  shown  by 
the  county  records. 

[The  same  act  contains  the  following:] 

Sec.  15.  Every  person  who  shall,  directly  or  indirectly,  keep  dub  honsw 
or  maintain,  by  himself,  or  by  associating  or  combining  witn  l*'*'^*'***'^' 
others,  or  who  shall  in  anv  manner  aid,  assist,  or  abet,  in  keep- 
ing or  maintaining  any  club  room,  or  other  place  in  which  inttjx- 
icating  liquors  is  received  or  kept  for  the  purpose  of  use,  gift, 
barter,  or  sale,  or  for  distribution  or  division  among  the  members 
of  any  club  or  association  by  any  means  whatei'er,  and  every 
person  who  shall  use,  barter,  sell,  or  give  away,  or  assist  or  abet 
another,  in  bartering,  selling,  or  giving  away  any  intoxicating 
liquor;^  as  received  or  kept,  shall  be  doomed  guilty  of  a  misdo- 
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raeanor,  and  upon  conviction  therefor  shall  be  punished  bj  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  thirty 
days  nor  more  than  six  months. 

Sec.  16.  All  statutes  and  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  chapter  as  hereby  amended  are  hereb}' 
repealed; provided,  however,  that  this  repeal  shall  not  affect  any 
act  done,  any  right  accruing  or  which  has  accrued  or  been  estab- 
lished, nor  any  suit  or  proceeding  had  or  coramencedin  any  civil 
cause  before  the  time  such  repeal  takes  effect,  and  no  offense 
committed,  nor  penalty  or  forfeiture  incurred,  and  no  suit  or 
pro.secution  pending  when  the  repeal  takes  effect,  for  an  offense 
committed,  or  for  the  recovery  of  a  penalty  or  forfeiture  incurred, 
shall  be  affected  by  this  repeal,  and  the  provisions  of  section  1555, 
as  amended  and  substituted  by  the  act  of  this  general  assembly 
approved  March  4,  185'4,  shall  apply  and  have  relation  to  the  pro- 
visions of  the  code  as  herein  amended,  and  all  penalties  as  here- 
in provided  shall  be  held  to  apply  to  intoxicating  liquors  as  de- 
fined in  said  act  March  4,  1884. 

[The  act  herein  referred  to  as  appi-oved  March  4,  1884,  is  20  G.  A.,  eh.  8, 
given  under  §  1555  below. J 
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437. 

Sec.  1555. 

[By  20  G.  A.,  eh.  8,  §  1,  this  section  is  repealed,  and  the  following  enact- 
ed in  lieu  thereof:] 

Sec.  1555.  Wherever  the  words  intoxicating  liquors  occur  in 
this  chapter,  the  same  shall  bo  construed  to  mean  alcohol,  ale, 
wine,  beer,  spirituous,  vinous  and  malt  liquors,  and  all  intoxicat- 
ing liquors  whatever:  and  no  person  shall  manufacture  for  sale, 
or  sell,  or  keep  for  sale,  as  a  beverage,  any  intoxicating  liquors 
whatever  including  ale,  wine  and  beer.  And  the  same  provis- 
ions and  penalties  of  law  in  force  relating  to  intoxicating  liquors, 
shall  in  like  manner  be  held  and  construed  to  apply  to  violations 
of  this  act,  and  to  the  manufacture,  sale,  or  keeping  for  sale,  or 
keeping  with  intent  to  sell,  or  keeping  or  establishing  a  place  for 
the  sale  of  ale,  wine  and  beer,  and  all  other  intoxicating  liquors 
whatever. 

[The  same  act  contoina  the  following:] 

Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

The  distinction  made  in  this  sec-  ^  the  latter  void,  as  an  improper  rega- 


tion,  as  it  stood  before  repeal,  be- 
tween wine  made  from  native  and 
that  from  foreism  on^nes,  did  not 
render  the  regulations  as  to  bale  o^ 

Sec.  1556. 

A  physician,  called  to  attend  a  per- 1 
son  for  an  injury  received,  or  for  | 
sickness  resulting  from  intoxication,  I 
has  no  claim  against  the  person  sell-  | 


lation  of  inter- state  commerce  in  vi- 
olation of  the  federal  constitution: 
State  V.  Stacker,  58-496. 


insr  the  liquor,  as  contemplated  by 
thi*  section:  Sansom  v.  GreenougK 
65-127. 
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Sec.  1557. 

In  order  that  a  riffht  of  action  may 
exist,  the  liquor  sold  must  cause  or 
contribute  to  intoxication,  and  the 
wife  must  sustain  some  injury  by  the 
intoxication :  Welch  v,  Jugenheim- 
er,  56-11. 

Where  plaintiff  did  not  rely  on  or 
prove  any  specific  act  or  acts  of  in- 
toxication, but  it  appeared  that  her 
husband  had  been  m  the  habit  of  be- 
cominjr  intoxicated  for  many  years, 
procuring  liquor  from  any  person  who 
would  let  him  have  it,  held,  that  the 
several  persons  who  had  sold  him 
liquor  could  not  be  considered  as 
jomt  wrong-doers,  but  that  each  was 
severally  liable  for  the  damage  caused 
by  his  own  acts :  Richmond  v,  Shick- 


ler,  57-486. 

Under  this  section  before  the 
amendment  of  §  1555,  he^d  that  there 
was  no  right  of  action  for  damages 
caused  by  the  sale  of  beer,  unless 
sold  contrary  to  the  provisions  of 
§  1539:    Myers  v.  Conway,  55-166. 

Exemplary  damages  may  be  award- 
ed in  every  case  brought  under  this 
section  where  there  haa  been  a  will- 
ful violation  of  the  statute,  which 
has  occasioned  injury,  for  which  a 
right  of  action  is  given.  The  party 
injured  is  entitled  to  exemplary  dam- 
ages in  a  proper  case,  and  the  award- 
ing of  them  is  not  left  to  the  dis- 
cretion of  the  jury:  Fox  v,  W  under' 
Itch,  20  N.  W.  Rep.,  7. 


438. 


Sec.  1558. 

Both  knowledge  and  assent,  on  the 
part  of  the  owner  of  the  premises 
unlawfully  used,  must  be  shown,  to 
render  them  subject  to  the  lien  of  a 
judgment  under  this  section:  Myers 
V.  Kirt,  57-421. 

Facts  in  a  particular  case,  held,  to 
show  knowledge  and  assent  on  the 
part  of  the  owner  of  the  building: 
Putney  v.  O'Brien,  53-117. 

A  purchaser  of  the  property  occu- 
pied and  used  for  purposes  of  illegal 
sale,  as  here  specified,  who  purchases 
pending  an  action  against  the  seller 
and  the  owner,  in  which  it  is  sought 
to  make  any  judgment  recovered  a 
lien  upon  the  property,  takes  subject 
to  lien  of  any  such  judgment.  The 
doctrine  of  lis  pendens  applies: 
O'Brien  v.  Putney,  55-292. 

The  opinion  in  Loan  v,  Hiney,  a 
note  of  which  is  at  the  end  of  the 
notes  under  this  section,  was  modi- 
j  fied  on  rehearing,  and  as  printed  in 
,  5H-89,  holds  that  where  the  action  is 
.  brought  jointly  against  the  seller  and 
the  0  vner,  the  action  as  against  the 
latter  is  not  an  equitable  proceeding 
for  enforcement  of  a  lien,  but  is  an 
action  at  law  in  which  such  defend- 
ant has  the  right  to  a  jury  trial. 

The  consent  of  the  owner  need  not 
be  shown  by  any  positive  or  affirma- 
tive act,  but  may  be  inferred  from 
circumstances  and  knowledge  of  the 
illegal  sales  under  such  conditions  as 
properly  to  call  forth  a  protest,  and  a 
failure  to  make  any  objection:  Loan 


V.  Efzel  17  N.  W.  Rep.,  611. 

Where  it  is  sought  to  8u1>ject  prop- 
erty alleged  to  have  been  traudulent- 
ly  conveyed  for  the  purpose  of  evad- 
ing the  lien  of  a  judgment,  to  tho 
payment  of  tho  sara'e,  the  action 
against  the  grantee  is  equitable  in 
its  nature,  and  the  defendant  cannot 
demand  a  jury  trial:  Buckham  v. 
Grape,  17  iJ.  W.  Rep.,  755. 

In  such  an  action  against  the  hold- 
er of  the  legal  title,  who  was  not  a 
party  to  the  original  action  in  which 
judgment  was  recovered,  the  recortl 
of  the  judgment  in  the  former  action 
may  be  introduced  in  evidence  for 
the  purpose  of  showing  that  the 
plaintiff  has  recovered  judgment 
against  the  defendant  in  such  former 
action,  but  not  as  evidence  of  the 
amount  for  which  the  hen  should  be 
established,  except  that  in  no  event 
can  the  lien  be  established  for  any 
greater  amount:  Ibid. 

In  order  to  render  property  liable 
to  a  judgment  for  damages  for  the  ille- 
gal sale  of  beer  to  an  intoxicated  per- 
son, under  §  1539,  it  must  be  shown, 
not  only  that  the  owner  had  knowl- 
edge of  and  consented  to  such  sales, 
but  also  that  he  knew  of  the  fact  of 
the  intoxication  of  the  person  to 
whom  the  beer  was  sold;  that  is,  he 
must  not  only  have  knowledge  of  the 
sales,  but  also  of  the  facts  rendering 
such  sales  illegal:  Myers  r.  Kirt, 
19  N.  W.  Rep.,  846. 


Digitized  by 


Google 


100  SUPPLEMENT. 


442. 

BUREAU   OF  LABOE   STATISTICS. 

[Twentieth  General  Assembly,  Chapter  132.] 
Appointment        SECTION  1.     There  is  hereby  created  a  bureau   of  labor   sta- 
oicommis-       tistics,  to    be   Under   the   control  and  management  of  a  commis- 
sioner prov   e  gjQ^gj.  thereof,  to  be  appointed  as  hereinafter  provided   by  this 

act. 
apMm^wUhin      ^^^'  ^'     "^^^  governor  shall,  within  30  days  after  the  taking 
so  days.  effect   of   this    act  and  biennially   thereafter,  with   the  advice 

and  consent  of  the  executive  council,  appoint  a  commissioner  of 
Term  of  office,  labor  Statistics;  the   term  of  office  of  said  commissioner  to  com- 
mence on  the  first  day  of  April  in  each  even-numbered  year  and 
cont'nue  for  two  years  and  until  his  successor  is  appointed   and 
qualified.    And  said  commissioner  before  entering  upon   the  dis- 
and^f"  ^^''d.  ^^®'*S®  ^^  ^^^  duties  shall  take  an  oath  or  affirmation  to  discharge 
the  same  faithfully,  and  to  the  best  of  his  ability;  and  shall  give 
bond  in  the  sum  of  two  thousand  dollars  with  sureties  to  the  ap- 
proval of  the   governor,  conditioned   for  the  faithful  discharge 
of  his  official  duties. 
Pniar>' S1.500         Sec.  3.     Said  commissioner  shall  receive  a  salary  of  fifteen 
per  annum,      hundred  dollars  per  annum,  payable  monthly,  and  necessary  post- 
age, stationery  and  office  expenses,  the  said  salary  and  ejcpenses 
to  be   paid   by  the  state  as  the   salaries  and  ex)>enses  of  other 
Keep  nn  office  state  officers  are  provided  for.     He  shall  have  and  keep  an   office 
n  cup  to .        j^  ^1^^  capitol  at  Des  Moines,  in  which  shall  be  kept  all   records, 
documents,  papers,  correspondence   and   property  pertaining  to 
his  office,  and  shall  deliver  them  to  his  successor  in  office. 
^^sy^J^  Sec.  4.     Said  commissioner  may  be  removed  from  his  office  by 

cruor.  thegovenor  for  neglect  of  duty  or  malfeasance  in  office;  and  any 

vacancy  occurring  at  any  time  may  be  filled  by  the  governor   by 
and  with  the  consent  of  the  executive  council. 
miMimi*^r^°^       Sec.  5.     The  duties  of  said  commissioner  shall  be  to  collect, 
assort,  systematize   and   present  in    biennial  reports  to  the  gov- 
ernor on  or  before  the  15th  day  of  August  preceding  each  regu- 
stat|»tic9  to  be  lar  meeting   of  the   general  assembly,  statistical  details  relating 
gtt   ere     —  ^  ^jj  departments  of  labor  in  the  state,  especially  in  its  relations 
to  the   commercial,  social,  educational  and  sanitary  conditions  of 
the   laboring  classes,  and  to  the    permanent  prosperity  of    the 
mechanical,  manufacturing  and  productive  industries  of  the  state, 
Shall  collect     and  shall  as  fuHy  as  practicable  collect  such  information  and  re- 
(•uunty.  liable  reports  from  each  county  in  the  state  the  amount  and  con- 

dition of  the  mechanical  and  manufacturing  interests,  the  value 
and  location  of  the  various  manufacturing  and  coal  productions  of 
the  state,  also  sites  offering  natural  or  acquired  advantages  for 
the  profitable  location  and  operation  of  different  branches  of  in- 
I?tu*^^«P^J^^  dustrv.     He  shall  by  correspondence   with  interested  parties  in 

with  parties  ,      "  .    ,      _..•'  .       ,  r^,   "         .  ^  ,  i   •    /. 

throughout  the  Other  parts  of  the  United  States  impart  to  them  such  information 
^  ®  as  may  tend  to  induce  the  location  of  mechanical  and  producing 

plants  within  the  state,  together  with  such   other  information  as 
shall  tend  to  increase  the  productions,  and  consequent  cmploy- 
shfAl  givQ        ment  of  producers;  and  in  said   biennial  report  he  shall  give  a 
bienniarre-**     Statement  of  the  business  of  the  bureau  since  the  last  regular  re- 
port, port,  and  shall  compile  and  publish  therein  such  information  as 
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may  be  considered  of  value  to  the  industrial  interests  of  th6|tate, 
the  number  of  laborers  and  mechanics  employed,  the  number  of  ap- 
prentices in  each  trade,  with  the  nativity  of  such  laborers,  mechan- 
icsjand  apprentices'  wages  earned,  the  savings  from  the  same,  with 
age  and  sex  of  laborers  employed,  the  number  and  character  of  ac- 
cidents, the  sanitary  condition  of  institutions  where  labor  is  em- 
ployed, the  restrictions,  if  any,  which  are  put  upon  apprentices 
when  indentured,  the  proportion  of  married  laborers  and  mechan- 
ics who  live  in  rented  houses,  with  the  average  annual  rental  and 
the  value  of  property  owned  by  laborers  and  mechanics;  and  he 
shall  include  in  such  report  vi  hai  progress  has  been  made  with 
schools  now  in  operation  for  the  instruction  of  students  in  the 
mechanic  arts  and  what  systems  have  been  found  most  practical 
with  details  thereof. 

Such  report  when  printed  shall  not  consist  of  more  than  six  hun-  Report  of  not 
hundred  printed  pages  octavo.  ^  Jig^'*"*"^ 

Five  thousand  copies  thereof  shall  be  printed  and  bound  uni- 5,000  copies  of 
formly  similar  to  the  reports  of  other  state  officers  as  now  author-  pr^^ted?  ^ 
ized  by  law;   said  reports  when  published  to  be  disposed  of  as  fol-  Distribution  of 
lows,  viz:.  To  the  public  libraries  in  the  state,  to  the  various  trade  'cpo'^ 
organizations,  agricultural  and  mechanical  societies,  and  other 
places  where  the  commissioner  may  deem  proper  and  best  calcu- 
lated to  accomplish  the  furtherance  of  the  industrial  interests  of 
the  state. 

Sec.  6.     The  commissioner  shall  have  power  to  issue  subpoenas 

for  witnesses  and  examine  them  under  oath  and  enforce  their  at- ^^^f  ^^  ^°"^" 

1  .     a\  ^^I'.i  ..      mlS'ioncr. 

tendance  to  the  same  extent  and  m  the  same  manner  as  a  justice 

of  the  peace;  said  witnesses  to  be  paid  the  same  fees  as  are  now 

allowed  witnesses  before  a  justice  of  the  peace,  the   same  to  bo 

paid  by  the  state. 

443. 

MINES  AND  MINING. 

[18  G.  A.,  eh.  202  is  repealed  by  the  following:] 

[Twentieth  General  Assembly,  Chapter  21.] 

Section  I.     There  shall  be  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  senate,  one  state  mine  inspector,  in8P<'ctor'sap- 
who  shall  hold  his  office   for  two  years;  subject,  however,  to  he  Srin!"^*^"^  ^" 
removed  by  the  governor  for  neglect  of  duty  or  malfeasance  in 
office.     Said  term  of  office   shall  commence   on    the    1st   day  of 
April  of  each  even  numbered  year.     Said  inspector  shall  have  a 
theoretical  and  practical  knowledge  of  the  different  systems  ofsame:  Qaalifi- 
working  and  ventilating   coal   mines,  and   of    the   nature   and^^^"^^* 
properties  of  the  noxious  and  poisonous  gases  of  mines,  and  of 
raining  engineering;  and  said  inspector,  before  entering   upon 
the  discharge  of  his  duties,  shall  take  an  oath  or  affirmation  to  Same:  Oath, 
discharge  the  same  faithfully   and  impartially,   which   oath   or 
affirmation  shall  be  indorsed  upon  his  commission,  and  his  com- 
mission so  indorsed  shall  be   forthwith  recorded  in  the  office  :>£ 
the  secretary  of  state,  and   such  inspector  shall  give  bonds    in  Same:  Bond, 
the  sum  of    two    thousand   dollars,    with    sureties  to  the    ap- 
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provjl  of  the  governor,  conditioned  for  the  faithful  discharge  of 
his  duty. 

Sec.  2.  Said  inspector  shall  give  his  whole  time  and  attention 
to  the  duties  of  his  office,  and  shall  examine  all  the  mines  in  the 
state  as  often  as  his  duties  will  permit,  to  see  that  the  provisions 
of  this  act  are  obeyed;  and  it  shall  be  lawful  for  such  inspector 
to  enter,  inspect  and  examine  any  mine  in  this  state,  and  the 
works  and  machinery  belonging  thereto  at  all  reasonable  times 
by  night  or  by  day,  but  so  as  not-  to  unnecessarily  obstruct  or 
impede  the  working  of  the  mines;  and  to  make  inquiry  and 
examination  into  the  state  and  condition  of  the  mine  as  to  ventila- 
tion and  general  security  as  required  by  the  provisions  of  this  act. 
And  the  owners  and  agents  of  such  mines  are  hereby  required 
to  furnish  the  means  necessary  for  such  duty  and  inspection,  of 
which  inspection  the  inspector  shall  make  a  record  noting  the  time 
and  all  the  material  circumstances;  and  it  shall  be  the  duty  of 
the  person  having  charge  of  any  mine  whenever  any  loss  of  life 
shall  occur  by  accident  connected  with  the  workings  of  such 
mine,  or  by  explosion,  to  give  notice  forthwith  by  mail  or  other- 
wise to  the  inspector  of  mine?,  and  to  the  coroner  of  the  county 
in  which  such  mine  is  situated,  and  the  coroner  shall  hold  an 
inquest  on  the  body  of  the  person  or  persons  whose  death  has 
been  caused  and  inquire  carefully  into  the  cause  thereof,  and 
shall  return  a  copy  of  the  verdict  and  all  testimony  to  said 
inspector.  No  person  having  a  personal  interest  in,  or  employed 
in  the  management  of,  or  employed  in  any  coal  mine  shall  be 
qualified  to  serve  on  the  jury  impaneled  on  the  inquest.  And 
the  owner  or  agent  of  all  coal  mines  shall  report  to  the  inspector 
all  accidents  to  miners,  in  and  around  the  mines,  giving  cause  of 
the  same;  such  report  to  be  made  in  writing,  and  within  ten 
days  from  the  time  any  such  accidents  occur. 

S£c.  3.  Said  inspector  while  in  office  shall  not  act  as  an  agent 
or  as  a  manager  or  mining  engineer,  or  be  interested  in  operating 
any  mine,  and  he  shall,  biennially,  on  or  before  the  fifteenth  day 
of  August  preceding  the  regular  session  of  the  general  assembly, 
make  a  report  to  the  governor  of  his  proceedings,  and  the  con- 
dition and  operations  of  the  mines  iouthis  state^numerating  all 
accidents  in  or  about  the  same,  and  giving  all  such  information 
as  he  may  think  useful  and  proper,  and  making  such  suggestions 
as  he  may  deem  important  as  to  further  legislation  on  the  subject 
of  mining. 

Sec.  4.  Said  inspector  shall  receive  a  salary  of  seventeen 
hundred  dollars  per  annum,  payable  monthly,  necessary  sta- 
tionery, and  actual  traveling  expenses,  not  to  exceed  toOO  per 
annum ;  provided^  that  he  shall  file  at  the  end  of  each  quarter  of 
his  official  year,  with  the  auditor  of  state,  a  sworn  statement  of 
his  actual  traveling  expenses  incurred  in  the  performance  of  his 
official  duty  for  such  quarter.  He  shall  have  and  keep  an  office 
in  the  capitol  at  Des  Moines  in  which  shall  be  kept  all  records 
and  correspondence,  papers,  apparatus  and  property  pertaining 
to  his  duties,  belonging  to  the  state,  and  which  shall  be  handed 
over  to  his  successor  in  office. 

Sec.  5.     Any  vacancy  occurring  when  the  senate  is  not  in  scs- 
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sion,  either  by  death  or  resignation,  removal  by  the  governor  or 
otherwise,  shall  be  filled  by  appointment  by  the  governor,  which 
appointment  shall  be  good  until  the  close  of  the  next  session  of  the 
•senate,  unless  the  vacancy  in  sooner  filled  as  in  the  first  section 
provided. 

Sec.  6.     Tliere  shall  be  provided  for  said  inspector  all  instru- 
ments necessary  for  the   discharge  of  his  duties  under  this  act,  instruments, 
which  shall  be  paid  for  by  the  state,  on  the  certificate  of  the 
inspector,  and  shall  be  the  property  of  the  state. 

Sec.  7.  The  agent  or  owner  of  every  coal  mine  shall  make  or^^pgof^ork- 
cause  to  be  made,  an  accurate  map  or  plan  of  the  working  of  in«  of  J»iii<-8- 
such  mine  on  a  scale  of  not  less  than  one  hundred  feet  to  the 
inch,  showing  the  area  mined  or  excavated.  Said  map  or  plan 
shall  be  kept  at  the  office  of  such  mine.  The  owner  or  agent 
shall,  on  or  before  the  first  day  of  September  of  each  year,  cause 
to  be  made  a  statement  and  plan  of  the  progress  of  the  workings 
of  such  mine  up  to  said  date,  which  statement  and  plan  shall  be 
marked  on  the  map  or  plan  herein  required  to  be  made.  In  case 
of  refusal  on  the  part  of  said  owner  or  agent  for  two  months 
after  the  time  designated  to  make  the  map  or  plan,  or  addition 
thereto,  the  inspector  is  authorized  to  cause  an  accurate  map  or 
plan  of  the  whole  of  said  mine  to  be  made  at  the  expense  of  the 
owner  thereof,  the  cost  of  which  shall  be  recoverable  against  the 
owner  in  the  name  of  the  person  or  persons  making  said  map  or 
plan.  And  the  owner  or  agent  of  all  coal  mines  hereafter 
wrought  out  and  abandoned,  shall  deliver  a  correct  map  of  said 
mine  to  the  inspector,  to  be  filed  in  his  office. 

Sec.  8.  It  shall  be  unlawful  for  the  owner  or  agent  of  any 
coal  mine  worked  by  a  shaft,  to  employ  or  permit  any  person  to  ^"tlets or  ea- 
work  therein  unless  there  are  to  every  seam  of  coal  worked  in  ^^^^' 
such  mine,  at  least  two  separate  outlets,  separated  by  natural 
strata  of  not  less  than  one  hundred  feet  in  breadth,  by  which 
shafts  or  outlets  distinct  means  of  ingress  and  egress  are  always 
available  to  the  persons  employed  in  the  ^mine;  but  in  no  case 
shall  a  furnace  shaft  be  used  as  an  escape  shaft;  and  if  the  mine 
is  a  slope  or  drift  opening,  the  escape  shall  be  separated  from  the 
other  openings  by  not  less  than  fifty  feet  of  natural  strata,  and 
shall  be  provided  with  safe  and  available  traveling  ways,  and  the 
traveling  ways  to  the  escapes  in  all  coal  mines  shall  be  kept  free 
from  water  and  falls  of  roof;  and  all  escape  shafts  shall  be  fitted 
with  safe  and  convenient  stairs  at  an  angle  of  not  more  than 
sixty  degrees  descent,  and  with  landings  at  easy  and  convenient 
distances,  so  as  to  furnish  easy  escape  from  such  mine,  and  all 
air  shafts-used  as  escapes  where  fans  are  employed  for  ventila- 
tion, shall  be  provided  with  suitable  appliances  for  hoisting  the 
underground  workmen;  said  appliances  to  be  always  kept  at  the 
mine  ready  for  immediate  use;  and  in  no  case  shall  any  combus- 
tible material  be  allowed  between  any  escape  shaft  and  hoisting 
shaft,  except  such  as  is  absolutely  necessary  for  operation  of  the 
mine;  provided^  that  where  a  furnace  shaft  is  large  enough  to  proviso, 
admit  of  being  divided  into  an  escape  shaft  and  a  furnace  shaft, 
there  may  be  a  partition  placed  in  said  shaft,  properly  con-  partition  in 
structed  so  as  to  exclude  the  heated  air  and  smoke  from  the  side  ^^^n^ce  shaft. 


Digitized  by 


Google 


104 


SUPPLEMENT. 


Proviso. 


Mines  oon* 
uected. 


Proviso. 


Escape  shafts 
already  con- 
structed. 


Proviso. 
Small  mlaea. 


Time  allowed 
for  making 
outlets. 


of  the  shaft  used  as  an  escape  shaft,  such  partition  to  be  built  of 
incombustible  material  for  a  distance  of  not  less  than  fifteen  feet 
up  from  the  bottom  thereof;  and  provided^  that  where  two  or 
more  mines  are  connected  underground,  each  owner  may  make 
joint  provisions  with  the  other  owner  for  the  use  of  the  other's 
hoisting  shaft  or  slope  as  an  escape,  and  in  that  eyent  the  owners 
thereof  shall  be  deemed  to  have  complied  with  the  requirements 
of  this  section.  And  provided  further^  that  in  any  case  where 
the  escape  shaft  is  now  situated  less  than  one  hundred  feet  from 
the  hoisting  shaft  there  may  be  provided  a  properly  constructed 
underground  traveling  way  from  the  top  of  the  escape  shaft,  so 
as  to  furnish  the  proper  protection  from  fire,  for  a  distance  of  one 
hundred  feet  from  the  hoisting  shaft;  and  in  that  event  the  owner 
or  agent  of  any  such  mine  shall  be  deemed  to  have  complied 
with  the  reauirements  of  this  section;  and  provided  further^  that 
this  act  shall  not  apply  to  mines  operated  by  slopes  or  drift  open- 
ings where  not  more  than  five  persons  are  employed  therein. 

Sec.  9.  In  all  mines  there  shall  bo  allowed  one  year  to  make 
outlets  as  provided  in  section  eight  when  such  mine  is  under  two 
hundred  feet  in  depth,  and  two  years  when  such  mine  is  over  two 
hundred  Teet  in  depth;  but  not  more  than  twenty  men  shall  be  em- 
ployed in  such  mine  at  any  one  time  until  the  provisions  of  section 
eight  are  complied  with;  and  after  the  expiration  of  the  period 
above  mentioned  should  said  mines  not  have  the  outlets  afore- 
said, they  shall  not  be  operated  until  made  to  conform  to  the  pro- 
visions of  section  eight. 

Sbc.  10.  The  owner  or  agent  of  every  coal  mine,  whether  it 
be  operated  by  shaft,  slope,  or  drift,  shall  provide  and  maint-ain 
for  every  such  mine  an  amount  of  ventilation  of  not  less  than 
one  hundred  cubic  feet  of  air  per  minute  for  each  person  em- 
ployed in  such  mine,  and  not  less  than  five  hundred  cubic  feet  of 
air  per  minute  for  each  mule  or  horse  employed  in  the  same, 
whrch  shall  be  distributed  and  circulated  throughout  the  mine  in 
such  manner  as  to  dilute,  render  harmless,  and  expel  the  poison- 
ous and  noxious  gases  from  each  and  every  working  place  in  the 
mine.  And  all  mines  governed  by  the  provisions  of  this  act  shall 
be  provided  with  artificial  means  for  producing  ventilation,  such 
as  exhaust  or  forcing  fans,  furnaces,  or  exhaust  steam,  or  other 
contrivances  of  such  capacity  and  power  as  to  produce  and  main- 
tain an  abundant  supply  of  air  for  all  the  requirements  of  the 
persons  employed  in  the  mine;  but  in  case  a  furnace  is  used  for 
ventilating  purposes  it  shall  be  built  in  such  manner  as  to  prevent 
the  communication  of  fire  to  any  part  of  the  works  by  lining  the 
upcast  with  incombustible  material  for  a  sufficient  distance  up 
from  said  furnace  to  ensure  safety. 

Sec.  11.  The  owner  or  agent  of  every  coal  mine  oi>erated  by 
a  shaft  or  slope,  in  all  cases  where  the  human  voice  cannot  be 
distinctly  heard,  shall  forthwith  provide  and  maintain  a  metal 
tube,  or  other  suitable  means  for  communication  from  the  top  to 
the  bottom  of  said  shaft  or  slope,  suitably  calculated  for  the  free 

Eassage  of  sound  therein,  so  that  communication  can  be   held 
etween  persons  at  the  bottom  and  top  of  the  shaft  or  slope. 
And  there  shall  be  provided  a  safety  catch  of  approved  pattern 
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and  a  suflScient  cover  overhead  on  all  carriages  used  for  lowering 
and  hoisting  persons,  and  on  the  top  of  every  shaft  an  approved 
safety  gate,  and  also  approved  safety  spring  on  the  top  of  every 
slope,  and  an  adequate  brake  shall  be  attached  to  every  drum  or 
machine  used  for  raising  or  lowering  persons  in  all  shafts  or 
slopes,  and  a  trail  shall  be  attached  to  every  train  used  on  a 
slope,  all  of  said  appliances  to  be  subject  to  the  approval  of  the 
inspector. 

Sec.  12.  No  owner  or  agent  of  any  coal  mine  operated  by 
shaft  or  slope  shall  knowingly  place  in  charge  of  any  engine  used  Hoisting 
for  lowering  into  or  hoisting  out  of  such  mine  persons  employed  operation- 
therein,  anv  but  experienced,  competent  and  sober  engineers, 
and  no  engineer  in  charge  of  such  engine  shall  allow  any  person 
except  such  as  may  be  deputed  for  that  purpose  by  the  owner  or 
agent,  to  interfere  with  it,  or  any  part  of  the  machinery;  and  no 
person  shall  interfere  or  in  any  way  intimidate  the  engineer  in 
the  discharge  of  his  duties;  and  the  maximum  number  of  persons 
to  ascend  out  of  or  descend  into  any  coal  mine  on  one  cage  shall 
be  determined  by  the  inspector,  but  in  no  case  shall  such  number 
exceed  ten,  and  no  person  shall  ride  upon  or  against  any  loaded 
cage  or  car  in  any  shaft  or  slope  except  the  conductor  in  charge 
of  the  train. 

Sec.  13.  No  boy  under  twelve  years  of  age  shall  be  permitted 
to  work  in  any  mine;  and  parents  or  guardians  of  boys  shall  bcBoya. 
required  to  furnish  an  affidavit  as  to  the  ages  of  their  boys  when 
there  is  any  doubt  in  regard  to  their  age,  and  in  all  cases  of 
minors  applying  for  work  the  agent  or  owner  of  the  mines  shall 
see  that  the  provisions  of  this  section  is  [are]  not  violated. 
0  Sec.  14.  In  case  any  coal  mine  does  not,  m  its  appliances  for 
the  safety  of  the  persons  working  therein,  conform  to  the  pro-  Penalties, 
visions  of  this  act,  or  the  owner  or  agent  disregards  the  require- 
ments of  this  act  for  twenty  days  after  being  notified  by  the 
inspector,  any  court  of  competent  jurisdiction,  while  in  session,  or 
the  judges  in  vacation,  may,  on  application  of  the  inspector,  by 
civil  action  in  the  name  of  the  state,  enjoin  or  restrain  by  writ  of  injunction, 
injunction,  the  said  agei^t  or  owner  from  working  or  operating 
such  mines  with  more  than  ten  persons  at  once,  except  as  pro- 
vided in  sections  eight  and  nine,  until  it  is  made  to  conform  with 
the  provisions  of  this  act,  and  such  remedies  shall  be  cumulative, 
and  shall  not  take  the  place  of,  or  affect  any  other  proceedings 
against  such  owner  or  agent  authorized  by  law,  for  the  matter 
complained  of  in  such  action;  and  for  any  willful  failure  or  neg- 
lect to  comply  with  the  provisions  of  this  law  by  any  owner, 
lessee,  or  operator  of  any  coal  mine  or  opening  whereby  any  one 
is  injured,  a  right  of  action  shall  accrue  to  the  party  so  injured 
for  any  damage  he  may  have  sustained  thereby;  and  in  case  of 
loss  of  life  by  reason  of  such  willful  neglect  or  failure  aforesaid, 
a  right  of  action  shall  accrue  to  the  widow,  if  living,  and  if  not  Damages, 
living,  to  the  children  of  the  person  whose  life  shall  be  lost,  for 
like  recovery  of  damages  for  the  injury  they  shall  have  sus- 
tained. 

Sec.  15.     Any  miner,   workman   or   other  person  who   shall  j^^^^^j^^^ 
knowingly  injure  or  interfere  with  any  air-course  or  brattice,  or  mischiet 
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obstruct,  or  throw  open  doors,  or  disturb  any  part  of  the  ma- 
chinery, or  disobey  any  order  given  in  carrying  out  the  provis- 
Roof  support  ions  of  this  act,  or  ride  upon  a  loaded  car  or  wagon  in  a  shaft  or 
slope  except  as  provided  in  section  twelve,  or  do  any  act  whereby 
the  lives  and  health  of  the  persons,  or  the  security  of  the  mines 
and  machinery  is  endangered;  or  if  any  miner  or  person  em- 
ployed in  any  mine  governed  by  the  provisions  of  this  act,  shall 
Pisobedience  neglect  or  refuse  to  securely  prop  or  support  the  roof  and  entries 
o  orders.  under  his  control,  or  neglect  or  refuse  to  obey  any  order  given 
by  the  superintendent  in  relation  to  the  security  of  the  mine  in 
the  part  of  the  mine  under  his  charge  or  control,  every  such  per- 
son shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  not  exceeding  one  hun- 
dred dollars,  or  imprisonment  in  the  county  jail  not  exceeding 
thirty  days. 
Trial  of  inspec-  Sec.  16.  Whenever  written  charges  of  gross  neglect  of  duty 
fea/an^?n  ^^  malfeasance  in  office  against  any  inspector  shall  be  made  and 
office,  etc  ^_  filed  with  the  governor,  signed  by  not  less  than  fifteen  miners, 
or  one  or  more  operators  of  mines,  together  with  a  bond  in  the 
sum  of  five  hundred  dollars,  payable  to  the  state,  and  signed  by 
two  or  more  responsible  freeholders,  and  conditioned  for  the  pay- 
ment of  all  costs  and  expenses  arising  from  the  investigation  of 
such  charges,  it  shall  be  the  duty  of  the  governor  to  convene  a 
board  of  examiners,  to  consist  of  two  practical  miners,  one 
mining  engineer  and  two  operators,  at  such  time  and  place  as  he 
may  deem  best,  giving  ten  days'  notice  to  the  inspector  against 
whom  charges  may  be  made,  and  also  the  person  whose  name 
appears  first  in  the  charges,  and  said, board  when  so  convened, 
and  having  first  been  duly  swrorn  or  affirmed  truly  to  try  and 
decide  the  charges  made,  shall  summon  any  witness  desired  by 
either  party  and  examine  them  on  oath  or  affirmation,  which  may 
be  administered  by  any  member  of  the  board,  and  depositions 
may  be  read  on  such  examination  as  in  other  cases,  and  report 
the  result  of  their  investigations  to  the  governor,  and  if  their 
report  shows  that  said  inspector  has  grossly  neglected  his  duties, 
or  is  incompetent,  or  has  been  guilty  of  malfeasance  in  office,  it 
shall  be  the  duty  of  the  governor  forthwith  to  remove  said  in- 
spector and  appoint  a  successor,  and  said  board  shall  award  the 
costs  and  expenses  of  such  investigation  against  the  inspector  or 
person  signing  said  bond. 
Mi      '  ri  ht        ^^^*  ^"  *^^  ^^^^  mines  in  this  state  the  miners  employed 

to  exnmlne      and  working  therein  shall  at  all  proper  times  have  right  of  access 
weights.  ^jjj  examination  of  all  scales,  machinery  or  apparatus  used  in  or 

about  said  mine  to  determine  the  quantity  of  coal  mined  for  the 
purpose  of  testing  the  accuracy  and  correctness  of  all  such  scales, 
machinery  or  apparatus,  and  such  miners  may  designate  or 
appoint  a  competent  person  to  act  for  them,  who  shall  at  all  prop- 
er times  have  full  right  of  access  and  examination  of  such  scales, 
machinery  or  apparatus,  and  seeing  all  weights  and  measures  of 
coal  mined,  and  the  accounts  kept  of  the  same,  provided  not 
more  than  one  person  on  behalf  of  the  miners  collectively  shall 
have  such  right  of  access,  examination  and  inspection  of  scales, 
weights,  measures  and  accounts  at  the  same  time,  and  that  such 
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person  shall  make  no  unnecessary  interference  with  the  use  of 
such  scales,  machinery  or  apparatus. 

Sec.  18.     The  owner,  agent  or  operator  of  any  coal  mine  shall 
keep  a  sufficient  supply  of  timber  to  be  used  as  props,   so  thatsui^lyof 
the  workmen  may  at  all  times  be  able  to  properly  secure  the  p^ps. 
workings  from  caving  in,  and  it  shall  be  the  duty  of  the  owner, 
agent  or  operator  to  send  down  all  such  props  when  required. 

Sec.  19.  Any  person  willfully  neglecting  or  refusing  to  com- 
ply with  the  provisions  of  this  act  when  notified  by  the  mine  Penalties, 
inspector  to  comply  with  such  provisions,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punishea 
by  a  fine  not  exceeding  dye  hundred  dollars,  or  imprisonment  in 
the  county  j^il  not  exceeding  six  months,  except  when  different 
penalties  are  herein  provided. 

Sec.  20.     Chapter  202  of  the  acts  of  the  eighteenth  general  Acts  isth  g.  a., 
assembly  is  hereby  repealed.  pealed.'^ 

447. 
17  G.  A.,  Ch.  172. 
[This  act  is  repealed  by  the  following:] 

IXSPECTION   OF   COAL   OIL. 

[Twentieth  Greneral  Assembly,  Chapter  185.] 
Section  1.     The  governor,  by  and  with  the  advice  and  con-     . 
sent  of  the  senate,  shall  appoint  a  suitable  person,  resident  of  the  Governor  with 
state,   who  is  not  interested  in    manufacturing,   dealing  in,  or^^'^^®JJ* 
vending  any  illuminating  oils  manufactured  from  petroleum,  as  state  inspector 
state  inspector  of  oils,  whose  term  of  office  shall  commence  oq°'^^ 
the  first  day  of  April  of  each  even-numbered  year,  and  continue 
for  the  term  of  two  years  and  until  his  successor  is  appK)inted  and  Term, 
qualified.     It  shall  be  the  duty  of  such  state  inspector,  by  ^i"^- Sj^°/iSi 
self  or  his  deputies,  hereinafter  provided  for,  to  examine  andoeputies. 
test  the  quality  of  all  such  oils  offered  for  sale  by  any  manufact- 
urer, vender,  or  dealer;  and  if  upon  such  testing  or  examination 
the  oils  shall  meet  the  requirements  hereinafter  specified,  he  shall 
fix  his  brand  or  device^  ^^Approved^  flash  test — degrees  ^^  (inserting 
the  number  of  degrees),  with  the  date,  over  his  official  signature, 
upon  the  package,  barrel  or  cask  contamfng  the  same.     And  it 
shall  be  lawful  for  the  state  inspector,  or  his  deputies,  to  enter  May  enter ' 
into  or  upon  the  premises  of  any  manufacturer,  vender  or  dealer  0^^^^^^. 
of  said  oils,  and  if  they  shall  find  or  discover  any  kerosene  oil,  or  urer  or  dealer, 
any  other  product  of  petroleum  kept  for  illuminating  purposes, 
that  has  not  been  inspected  and   branded  according  to  the  pro- 
visions of  this  act,  they  shall  proceed  to  inspect  and  brand  the 
same.     It  shall  be  lawful  for  any  manufacturer,  vender  or  dealer 
to  sell  the  oil  so  tested  and  approved  as  an  illuminator;  but  if  the 
oil  or  other  product  of  petroleum  so  tested  shall  not  meet  said 
requirements,  he  shall  mark  in  plain  letters  on  said  package,  bar- 
rel or  cask,  over  his  official  signature,  the  words,  "  i?c;ec^  ybr  When  rejected. 
i^inminating  purposes;  flash  test — degrees^"^^  {inserting  the  num- 
ber of  degrees).     And  it  shall  be  unlawful  for  the  owner  thereof  uniawmito 
to  sell  such  oil  or  other  product  of  petroleum   for   illuminating  ^^  rejected 
purposes.     And  if  any  person  shall  sell  or  offer  for  sale  any  of 
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such  rejected  oil  or  other  product  of  petroleum  for  such  purpose, 
he  shall  bo  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 

Penalty.  11  thereof,  shall  be  subject  to  a  penalty  not  exceeding  three  hundred 
dollars. 

Sec.  2.  The  state  inspector  provided  for  in  this  act,  is  author- 
ized to  appoint  a  suitable  number  of  deputies,  which  deputies  are 
empowered  to  perform  the  duties  of  inspection,  and  shall  be 
liable  to  the  same  penalties  as  the  state  inspector;  prodded^ 
that  the  state  inspector  may  remove  any  of  said  deputies  for  rea- 
sonable cause.  It  shall  be  the  duty  of  the  inspector  and  his 
deputies  to  provide  themselves  at  their  own  expense  with  the 
necessary  instruments  and  apparatus  for  testing  the  quality  of 
said  illuminating  oils,  and  when  called  upon  for  that  purpose  to 
promptly  inspect  all  oils  hereinbefore  mentioned,  and  to  reject 
for  illuminating  purposes,  all  oils  which  will  emit  a  combustible 
vapor  at  a  temperature  of  one  hundred  degrees  standard  Fahren- 
heit thermometer,  closed  testf  provided  the  quantity  of  oil  used 
in  the  flash  test  shall  not  be  less  than  one-half  pint.  The  c  1 
tester  adopted  and  recommended  by  the  Iowa  state  board  of 
health,  shall  be  used  by  the  inspector  and  his  deputies  in  all  tests 
made  by  them.  And  said  board  shall  prepare  rules  and  regula- 
tions as  to  the  manner  of  inspection  in  the  use  of  the  oil  tester 
adopted,  which  rules  and  regulations  shall  be  in  efl*ect  and  bind- 
ing upon  the  inspector  and  deputies  appointed  under  this  act. 
Sec.  3.     The  state  inspector  before  he  enters  upon   the  dis- 

glvelSnd.  *"^c^*''g6  of  the  duties  of  his  office  shall  take  the  oath  or  affirmation 
provided  by  law,  and  file  the  same  in  the  office  of  the  secretary 
of  state,  and  execute  a  bond  to  the  state  of  Iowa  in  a  penal  sum 
not  less  than  twenty  thousand  dollars  with  sureties  thereto,  to  be 
approved  by  the  secretary  of  state,  who  shall  justify  as  provided 
by  law,  and  in  addition  thereto  state  under  oath  that  they  are 
not  interested,  directly  or  indirectly,  in  manufacturing,  dealing 
in  or  vending  any  illuminating  oils  manufactured  from  petroleum; 
such  bond  to  be  conditioned  for  the  faithful  performance  of  the 
duties  imposed  upon  him  by  this  act,  and  which  shall  be  for  the 
use  of  all  persons  aggrieved  by  the  acts  of  said  inspector,  or  his 
deputies,  and  the  same  shall  be  filed  with  the  secretary  of  state. 

Filed  with  pec-  Every  deputy  inspector  before  entering  upon  the  discharge  of 

retary  of  state,  his  duties,  shall  take  a  like  oath  or  affirmation  prescribed  herein 

Deputien  to-,.  ,  iij-i 

Rive  (lond  to     for  the  State   inspector,  and  execute  to  the  state  a  bond  in  the 

cferk^f  dls!*     penal  sura  of  five  thousand  dollars  with  like  conditions  and  for 

trict  court.        like  purposes,  and  with  sureties  thereto  who  shall  justify  and 

have  like  qualifications  as  herein  provided  for  the  sureties  for 

state*  inspector,  and  such  sureties  shall  be  approved  by  the  clerk 

of  the  district  court  of  the  county  in  which  such  deputy  inspector 

resides,  and  said  bond  and  oath  shall  be  filed  in  the  office  of  such 

clerk  and  such  deputy  inspector  shall  before  entering  upon  the 

discharge  of  his  duties  forward  said  clerk's   certificate  of  such 

filing  to  the  state  inspector  and  to  the  secretary  of  state  to  be 

placed  on  file. 

Inspection  to        Sec.  4.     All  inspections   herein   provided   for  shall  be  made 

iw  made  in  the  within  the  state  of  Iowa,  and  the  inspector  or  deputy  inspector 

shall  be  entitled  to  demand  and  receive  for  his  services  from  the 
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owner  or  party  calling  on  him,  or  for  whom  he  shall  perform  the 
inspection,  the  sura  of  forty  cents  for  a  single  barrel,  package  or 
cask;  twenty-five  cents  each  when  the  lot  exceeds  one  but  does^^^^ 
not  exceed  ten  in  number;  fifteen  cents  each  when  the  lot  ex- 
ceeds ten  but  does  not  exceed  twenty  in  number;  ten  cents  each 
when  the  lot  exceeds  twenty  but  does  not  exceed  one  hundred 
in  number,  and  five  cents  each  for  all  lots  exceeding  one  hun- 
dred barrels;  but  nothing  herein  shall  preclude  the  inspection  of 
oil  in  tanks  used  for  transportation  on  railroads  or  in  storage, 
provided^  the  inspector  or  deputy  so  inspecting  the  same  shall 
see  and  know  that  the  identical  oil  inspected  in  such  tank  is  Proviso, 
placed  in  the  package,  barrel  or  cask  upon  which  the  brand  or 
device  herein  provided  for  shall  be  placed  and  his  fees  therefor 
shall  be  four  dollars  for  each  tank.  All  fees  accruing  for  inspec- 
tion shall  be  a  lien  upon  the  oil  so  inspected. 

Sec.  5.     It  shall  be  the  duty  of  the  state  inspector  and  every 
deputy  inspector  to  keep  a  true  and  accurate  record  of  all  oils  so  Record  of  oil 
inspected  and  branded  by  him  which  record  shall  state  the  date^^*^^'®^ 
of  inspection,  the  number  of  gallons  rejected,  the  number  of 
gallons  approved,  the  number  of  gallons  inspected,  the  number 
and  kind  of  barrels,  casks  or  packages,  the  name  of  the  person 
for  whom  inspected  and  the  amount  of  money  received  for  such 
inspection;  and  such  record  shall  be  open  to  the  inspection  of  all 
persons  interested;  and  every  deputy  inspector  shall  return  a  true 
copy  of  such  record  at  the  beginning  of  each  month  to  the  state 
inspector.     It  shall  be  the  duty  of  the  state  inspector  to  make 
and  deliver  to  the  state  auditor  for  the  fiscal  period  ending  the 
thirteenth  "day  of  June,  1885,  and  every  two  years  thereafter,  a  f^^^  ^^ 
report  of  the  inspections  made  by  himself  and  deputies  for  such  state. 
period,  containing  the  information  and  items  required  in  this  act 
to  be  made  of  record,  and  the  same  shall  be  laid  before  the  gen-  Report  to  G.  a. 
eral  assembly. 

Skc.   6.     If  any  person   or  persons,   whether    manufacturer, 
ve^^dee  or  dealer  shall  sell  or  attempt  to  sell  to  any  person  in  this  Penalty  for 
state  any  illuminating  oil,  the  product  of  petroleum,  whether  f^'^yied!^  "^^ 
manufactured  in  this  state  or  not,  which  has  not  been  inspected 
as  provided  in  this  act,  he  shall  be  deemed  guilty  of  a  misde- 
meanor and  subject  to  a  penalty  in  any  sum  not  exceeding  three 
hundred  dollars,  and  if  any  manufacturer,  vendee  or  dealer  in 
either  or  any  of  said  illuminating  oils  shall    falsely  brand  the  For  falsely 
package,  cask  or  barrel  containing  the  same,  as  provided  in  this^fljf^f  ^' 
act,  or  shall  refill  packages,  casks  or  barrels  having  the  inspect- 
or's brand  thereon  without  erasing  such  brand,  having  the  oil 
inspected  and  such  packages,  casks  or  barrels  re  branded,  he  shall 
be  guilty  of  a  misdemeanor  and  shall  be  subject  to  a  penalty  not 
exceeding  three  hundred  dollars  or  be  imprisoned  in  the  county 
jail  not  exceeding  six  months  or  both  in  the  discretion  of  the 
court. 

Sec.   7.     Any  person  selling  or  dealing  in  illuminating  oils 
produced  from  petroleum  who  shall  sell  or  dispose  of  any  empty  Emp'y  barrels, 
kerosene  barrel,  cask  or  package  before  thoroughly  canceling, 
removing  or  effacing  the  inspection  brand  on  the  same,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  pay  a 
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fine  of  one  dollar  for  each  barrel,  cask  or  package  thus  sold  oi 
disposed  of;  and  any  person  who  shall  knowingly  use  any  illu- 
minating oil,  the  product  of  petroleum,  for  illuminating  purposes 
before  the  same  has  been  approved  by  the  state  inspector  of 
oils,  or  his  deputy,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  pay  a  fine  in  any  sum*  not  exceeding 
ten  dollars  for  each  offense. 

Sec.  8.  No  person  shall  a<lulterate  with  paraffine  or  other  sub- 
stance, for  the  purpose  of  sale  or  for  use,  any  coal  or  kerosene 
oils,  to  be  used  for  lights,  in  such  a  manner  as  to  render  them 
dangerous  to  use;  nor  shall  any  person  knowingly  sell  or  offer  for 
sale,  or  knowingly  use  any  coal  or  kerosene  oil,  or  any  products 
of  petroleum  for  illuminating  purposes  which  by  reason  of  being 
adulterated  or  for  any  other  reason,  will  emit  a  combustible 
vapor  at  a  temperature  less  than  one  hundred  degrees  of  standard 
Fahrenheit's  thermometer,  tested  as  provided  in  this  act;  pro- 
videdy  that  the  gas  or  vapor  from  said  oils  may  be  used  for 
illuminating  purposes  when  the  oils  from  which  said  gas  or  vapor 
is  generated  are  contained  in  closed  reservoirs  outside  the  build- 
ing illuminated  or  lighted  by  said  gas.  Any  person  violating  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  one  year,  or  by  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment  in  the  discretion  of  the  court;  provided  further^ 
that  nothing  in  fhis  act  shall  be  so  construed  as  to  prevent  the 
sale  for  and  use  in  street  lamps  of  lighter  products  of  petroleum, 
such  as  gasoline,  benzine,  benzole,  naphtha,  or  to  prevent  the  use 
of  machines  or  generators  constructed  on  the  principle  of  the 
"  Davy  safety  lamp." 

Sec.  9.  It  shall  be  the  duty  of  the  state  inspector,  and  of  any 
pn^'ecutejf  ^  ^®P^^y  inspector,  who  shall  know  of  the  violation  of  any  of  the 
provisions  of  this  act,  to  prosecute  before  a  court  of  competent 
jurisdiction  any  person  so  offending.  And  in  case  the  state  in- 
spector, or  any  deputy  inspector,  having  knowledge  of  the  viola- 
tion of  any  of  the  provisions  of  this  act,  shall  neglect  to  prosecute 
as  required  herein,  he  shall  be  deemed  fguilty  of  a  misdemeanor 
and  punished  accordingly,  and  upon  conviction,  shall  be  removed 
from  office. 
Sec.  10. 
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Oil  which  will 
ignite  at  300 
jlfKrees 
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No  oil,  nor  fluid,  whether  composed  wholly  or  in 
p^hfi,.part  of  petroleum,  or  its  products,  or  of  other  substances  or 
freight,  material,  which  will  ignite  and  burn  at  a  temperature  of  three 
hundred  degrees  of  the  standard  Fahrenheit  thermometer,  open 
test,  shall  be  carried  as  freight,  nor  shall  the  same  be  burned  in 
any  lamp,  or  vessel,  or  stationary  fixture  of  any  kind,  in  any 
passenger,  baggage,  mail  or  express  car  on  any  railroad,  noj  on 
any  passenger  boat  moved  by  steam-power,  nor  in  any  street  rail- 
way car,  stage  coach,  omnibus  or  other  public  conveyance  in 
Penalty.  which  passengers  are  carried,  within  this  state.     A  violation  of 

any  of  the  provisions  of  this  section  shall  be  deemed  a  misde- 
meanor, and  the  offender  shall  on  conviction  thereof  be  fined  not 
less  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars, 
and  shall  be  liable  for  all  damages  resulting  therefrom. 
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Sbc.  11.  If  any  inspector  or  deputy  shall  falsely  brand  or 
mark  any  barrel,  cask  or  package,  or  be  guilty  of  any  fraud,  de- Penalty  for 
ceit,  misconduct  or  culpable  negligence  in  the  discharge  of  his  ^^  branding, 
official  duties,  or  shall  deal  in,  or  have  any  pecuniary  interest, 
directly  or  indirectly,  in  any  oils  or  fluids  used  or  sold  for  illu- 
minating purposes,  while  holding  such  office  he  shall  be  deemod 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
fined  not  exceeding  one  hundred  dollars,  or  imprisoned  not  ex- 
ceeding thirty  days,  and  be  liable  to  the  party  injured  for  all 
damages  resulting  therefrom. 

Sec.  12.     It  shall  be  the  duty  of  the  governor  to  remove  from 
office,  and  to  appoint  a  competent  person  in  the  place  of  any  in-  Removal  from 
spector  who  is  unfaithful  in  the  duties  of  his  office.  ^  ^* 

Sbc.  13.  Any  person  who  shall  kilowingly  or  negligently  sell, 
or  cause  to  be  sold,  any  of  the  oils  mentioned  in  this  act,  for  Penalty  for 
illuminating  purposes,  except  for  the  purposes  herein  authorized,  iSw  ?4t! 
which  are  below  the  standard  and*  test  required  in  this  act,  shall 
be  liable  to  any  one  purchasing  said  oil,  or  to  any  person  injured 
thereby,  for  all  damages  resulting  from  any  explosion  of  said 
oil. 

Sec.  14.     "Within  sixty  days  after  the  passage  of  this  act,  the 
state  board  of  health  shall  make  and  provide  the  necessary  rules  state  board  of 
and  regulations  for  the  inspection  of  illuminating  oil  as  contem-  r^^***®"**^® 
plated  in  this  act,  and  on  application,  shall  furnish  the  inspector 
and  his  deputies  with  the  same. 

Sec.  15.     Chapter  172  of  the  acts  of  the  seventeenth  general 
assembly  and  section  3901  of  the  code  are  hereby  repealed.  BepeaL 

448. 
18G.  A.,Ch.  75. 

This  act  does  not  repeal  any  of  the 
provisions  of  title  ll,ch.6,of  the  Code, 
except  possibly  so  far  as  necessary  to 
allow  sales  by  the^registered  apoth- 


ecaries of  intoxicating  liqaors  for  med- 
icines: State  V.  Mercer,  58-182;  State 
V,  Knowles,  57-669. 


449. 

18  G.  A.  Ch.  75,  §  3. 

[19  G.  A.,  ch.,  175,  §  1,  provides  that  theconimissionersof  pharmacy  shall 
make  biennial  reports  to  the  governor,  on  or  before  the  15th  day  of  Augrust, 
preceding  the  regular  sessions  of  the  sreneral  assembly:  See  that  act,  in 
supplement  to  page  28.] 

Sec.  4. 

[19  G.  A.,  ch.  137,  §  1,  amends  this  section  by  striking  out  all  after  the 
word  **thereof,"  in  the  fourth  line,  and  enacting  in  lien  thereof  the  follow- 
ing:] 

Druggists  and  pharmacists,  who  were  registered  without  exami- porfeltnrcof 
nation,  forfeit  their  registration  when  they  have  voluntarily  sold, '^firisiratioii. 
parted  with,  or  severed  their  connection  with  the  drug  business 
for  a  period  of  two  years  at  the  place  designated  in  certificate  of 
registration.     Should  such  party  who  has  thus  forfeited  his  reg- 
istration wish  to  re-engage  in  the  practice  of  pharmacy,  he  is  re- 
quired to  be  registered  by  examination  as  per  section  5.      Everv« 
registered  pharmacist,  who  desires  to  continue  his  profession,  shall,  tlttcatc.^  ^''^ 
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on  or  before  the  22d  day  of  March  of  each  year,  pay  to  the  commis- 
sion of  pharmacy  the  sum  of  one  dollar,  for  which  he  shall  receive  a 
renewal  of  his  certificate  unless  his  name  has  been  stricken  from 
Change  In  lo-   the  register  for  violation  of  law.     It  shall  be  the  duty  of  each 
caUon.  registered  pharmacist,  before  changing  his  locality  as  designated 

in  his  certificate  of  registration,  to  notify  the  secretary  of  the 
commission  of  pharmacy  of  his  new  place  of  business,  and  for  re- 
cording the  same  and  certification  thereto,  the  secretary  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  It  shall  be 
Posting  certifl-  the  duty  of  every  registered  pharmacist  to  conspicuously  post  his 
^^^  certificate  of  registration  in  his  place  of  business.      Any   person 

continuing  in  business,  who  shall  fail  or  neglect  to  procure  his 
annual  renewal  of  registration,  or  who  shall  change  his  place  of 
business  without  complying  with  this  section,  or  who  shall  fail  to 
conspicuously  post  his  certificate  of  registration  in  his  place  of 
business,  shall  for  each  such  offense  be  liable  to  a  fine  of  ten  dol- 
lars for  each  calendar  month  during  which  he  is  so  delinquent. 

450. 

Skc.  8. 

[Section  1  of  the  bDl  referred  to  in  supplement  to  pagre  442  under  §§  1527 
and  1529,  amends  this  section  by  strismg  out  all  ai'ter  the  word  *'  pro- 
vided,'' in  the  fifth  line,  and  ineertinjr  in  lieu  thereof,  the  following;:] 

That  all  the  provisions  of  chapter  six,  title  eleven,  of  the  code 
of  1873,  and  of  any  laws  that  may  be  hereafter  made,  amendatory 
or  in  addition  thereto,  regulating  the  sale  of  intoxicating  liquors 
for  mechanical,  culinary,  medicinal  or  sacramental  purposes,  shall 
be  applicable  to  persons  selling  liquors  under  this  act,  or  the  act 
to  which  this  is  amendatory:  Provided^  further^  that  any  reg- 
istered pharmacist,  who  shall  be  convicted  of  any  violation  of  said 
chapter  six,  title  eleven,  of  the  code,  or  of  chapter  seventy-five 
of  the  laws  of  the  eighteenth  general  assembly,  or  any  law  here- 
after made  amendatory  thereto,  shall  have  his  name  stricken  from 
the  register  by  the  commissioners  of  pharmacy. 

[There  may  be  some  doubt  as  to  whether  this  bill  became  a  law.  For  par- 
ticuIai-9  as  to  its  return  by  the  jfovemor  to  the  office  of  the  secretary  of  slate, 
etc.,  see  notes  in  supplement  to.paffe  424.] 

Skc.  10. 

[19  G.  A.,  ch.  137,  §  2,  amends  this  section  by  striking  out  all  after  the 
word  *'  paid,'^  in  the  sixth  line,  and  enacting  in  lieu  thereof  the  following:] 

to  the  treasurer  of  the  commission  of  pharmacy,  whereupon  the 
secretary  of  said  commission  shall  issue  such  license  for  one 
year.  Any  person  violating  this  section  shall  be  deemed  guilty 
Fineapaidto  of  a  misdemeanor,  and  shall,  upon  conviction,  pay  a  fine  of  not 
auditor  of  state  jggj^  ^^^j^  twenty-five  dollars;  all  moneys  received  for  licenses  to 
Expenses  of  be  reported  to  the  auditor  of  state.  The  sum  of  one  thousand 
dollars  per  year,  or  as  much  thereof  as  may  be  necessary,  is  here- 
by appropriated  out  of  the  moneys  so  received  for  licenses,  for 
the  expenses  of  said  commission,  all  exceeding  said  amount  to  be 
paid  into  the  state  treasury. 

Seo.  11. 
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[19  Qt.  A.,  ch.  137,  §  3,  amends  this  section  by  addinff  at  the  end  therorf 
the  following  words,  **  nor  morethan  two  hundnd  doliari/*] 
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Sec.  12. 

[19  G.  A.,  ch.,  137,  g  4,  amends  this  section  by  adding  at  the  end  thereof 
the  following  words:  **  manufactured  in  the  Biate^  when  same  ar€  sold  and 
distributed  by  agents  from  an  established  place  cf  business »''] 

PRACTICB  OF  DKNTISTBY. 

[Nineteenth  General  Assembly,  Chapter  %.] 
Section'.  1.     It  shall  be  unlawful  for  any  person  who  is  not  at 

the  time  of  the  passaire  of  this  act.  enffaflred  iu  the  practice  of  den-  pentutmtist 

.  ^       .     ^1  •      ^  r     ^   °  1  ^         i.»  1  1  *       have  liceu8«  or 

tistry  in  this  state  to  commence  such  practice  unless  such  person  diploma. 

shall  have  received  a  license  from  the  board  of  examiners,  or 
some  member  thereof  as  hereinafter  provided,  or  a  diploma  from 
the  faculty  of  some  reputable  dental  college  duly  authorized  by 
the  laws  of  this  state,  or  by  some  other  of  the  United  States,  or 
by  the  laws  of  some  foreign  country  in  which  college  or  col- 
leges there  was,  at  the  time  of  the  issue  of  such  diploma,  annu* 
ally  delivered  a  full  course  of  lectures  and  instructions  in  dental 
surgery. 

Sec.  2.  A  board  of  examiners  is  hereby  created  whose  duty  it 
shall  be  to  carry  out  the  purposes  and  enforce  the  provisions  of  BoArdof  exam- 
this  act.  The  members  of  said  board  shall  be  appointed  by  the  *"**'* 
governor,  and  shall  consist  of  five  practicing  dentists,  who  shall 
have  been  engaged  in.  the  continuous  practice  of  dentistry  in 
the  state  for  five  years  or  over,  at  the  time  of,  or  prior  to,  the 
passage  of  this  act.  The  term  for  which  the  members  of  said 
board  shall  hold  their  office  shall  be  five  years,  except  that  the 
members  of  the  board  first  to  be  appointed  under  this  act  shall 
hold  their  offices  for  the  term  of  one,  two,  three,  four  and  five  years 
respectively,  and  until  their  successors  shall  be  duly  appointed. 
In  case  of  vacancy  occurring  in  said  board,  such  vacancy  shall 
be  filled  by  the  governor. 

Sec.  3.     Said  board  shall  choose  one  of  its  members  president, 
and  one  the  secretary  thereof;  and  it  shall  meet  at  least  once  in  Or^nnlaatlnn 
each  year,  and  as  much  oftencr,  and  at  such  times  and  places,  as Sfbourd!"'*^ 
it  may  deem   necessary.     A  majority  of  said  board  shall  at  all 
times  constitute  a  quorum,  and  the  proceedings  thereof  shall  at 
all   reasonable  times  be  open  to  public  inspection. 

Sec.  4.  It  shall  be  the  duty  of  every  person  who  is  engaged 
in  the  practice  of  dentistry  in  this  state,  within  six  months  fromReprt^of 
the  date  of  the  taking  effect  of  this  act,  to  cause  his  or  her  name  ^"^^  'on««- 
and  residence,  or  place  of  business,  to  be  registered  with  the  said 
board  of  examiners,  who  shall  keep  a  book  for  that  purpose; 
and  every  person,  who  shall  so  register  with  said  board  as  a 
practitioner  of  dentistry,  may  continue  to  practice  the  same  as 
such  without  incurring  any  oi  the  liabilities  or  penalties  of  this 
act 

Sec.  6.    No  person  wtiose  name  is  not  registered  on  the  books 
of  said  board  as  a  regular  practitioner  of  dentistry,  within  the  lim*  Persons      t  r  i 
its  prescribed   in    the  preceding  section,  shall    be  permitted  to  K^S^nSiX? 
practice  dentistry  in  this  state  until  such  person  shall  have  been 
duly  examined  by  said  board,  and  regularly  licensed  in  accord* 
anjse  with  the  provisions  of  this  act. 
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Examination 
and  license. 


Temporary  11 
cense. 


Penal*y, 


Fees :  Compen- 
sation. 


Report 


Regrlstry  of  li- 
censes. 


Penalty. 


Sec.  6.  Any  and  all  persons,  who  shall  so  desire,  may  appear 
before  said  board  at  any  of  its  regular  meetings,  and  be  examined 
with  reference  to  their  knowledge  and  skill  in  dental  surgery, 
and  if  such  person  shall  be  found,  after  having  been  so  examined, 
to  possess  the  requisite  qualifications,  said  board  shall  issue  a  li- 
cense to  such  person  to  practice  dentistry  in  accordance  with  the 
provisions  of  this  act.  But  said  board  shall  at  all  times  issue  a 
license  to  any  regular  graduate  of  any  reputable  dental  college, 
without  examination,  upon  the  payment  by  such  graduate  to  the 
said  board,  of  a  fee  of  one  dollar.  All  licenses  issued  by  said 
board  shall  be  signed  by  the  members  thereof  and  be  attested  by 
its  president  and  secretary;  and  such  license  shall  he  prima  facie 
evidence  of  the  right  of  the  holder  to  practice  dentistry  in  the 
state  of  Iowa. 

Sec.  7.  Any  member  of  said  board  shall  issue  a  temporary  li- 
cense to  any  applicant  upon  the  presentation  by  such  applicant 
of  the  evidence  of  the  necessary  qualifications  to  practice  dentist- 
ry; and  such  temporary  license  shall  remain  in  force  until  the 
next  regular  meeting  of  said  board  occurring  after  the  date  of 
such  temporary  license  and  no  longer. 

Sec.  8.  Any  person  who  shall  violate  any  of  the  provisions  of 
this  act  shall  be  liable  to  prosecution,  before  any  court  of  com- 
petent jurisdiction,  upon  information,  and  upon  conviction  shall  be 
fined  not  less  than  twenty-five  dollars,  nor  more  than  fifty  dollars, 
for  each  and  every  oflFense. 

Sec.  9.  In  order  to  provide  the  means  for  carrying  out  and 
maintaining  the  provisions  of  this  act,  the  said  board  of  examiners 
may  charge  each  person  applying  to  or  appearing  before  them 
for  examination  for  license  to  practice  dentistry  a  fee  of  two 
dollars;  and  out  of  the  funds  coming  into  the  possession  of  the 
board  from  the  fees  so  charged,  the  members  of  said  board  may 
receive  as  compensation  the  sum  of  five  dollars  for  each  day 
actually  engaged  in  the  duties  of  their  office.  And  no  part  of  the 
salary  or  other  expenses  of  the  board  shall  ever  be  paid  out  of 
the  state  treasury.  All  mdneys  received  in  excess  of  said  per  diem 
allowance  shall  be  held  by  the  secretary  of  said  board  as  a  special 
fund  for  meeting  the  expenses  of  said  board,  he  giving  such  bond 
as  the  board  shall  from  time  to  time  direct.  The  said  board  shall 
make  an  annual  report  of  its  proceedings  to  the  governor,  by  the 
fifteenth  of  November  of  each  year,  together  with  an  account  of 
all  moneys  received  and  disbursed  by  them  pursuant  to  this  act. 

Sec.  10.  Any  person  who  shall  be  licensed  by  said  board  to 
practice  dentistry,  shall  cause  his  or  her  license  to  be  registered 
with  the  county  clerk  of  any  county,  or  counties,  in  which  such 
person  may  desire  to  engage  in  the  practice  of  dentistry;  and  the 
county  clerks  of  the  several  counties  in  this  state  shall  charge  for 
registering  such  license  a  fee  of  twenty-five  cents  for  each  regis- 
tration. Any  failure,  neglect,  or  refusal  on  the  part  of  any  per- 
son holding  such  license  to  register  the  same  with  the  county 
clerk,  as  above  directed,  for  a  period  of  six  months,  shall  work  a 
forfeiture  of  the  license;  and  no  license,  when  once  forfeited,  shall 
be  restored,  except  upon  the  payment  to  the  said  board  of  exam- 
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iners  of  the  sum  of  twenty-five  dollars,  as  a  penalty  for  such  neg- 
lect, failure,  or  refusal. 

Sec.  11.     Nothing  in  this  act  shall  be  construed  to  prevent  per-  Extracting 
sons  from  extracting  teeth. 


teeth. 


452. 
18  G.  A.,  Ch.  151,  §  3. 

[19  G.  A.,  ch.  140,  amends  this  section  by  adding  thereto  the  following:] 
For  which  service  the  clerk  shall  receive,  in  addition  to  the  com-  Compensation 
pensation  already  allowed  him  by  law,  the  sura  of  ten  cents  for^^^®'^* 
each  birth,  marriage,  or  death  so  recorded  by  him,  and  the  fur- 
ther sum  of  ten  cents  for  each  one  hundred  words  of  written 
matter  contained  in  said  report,  the  same  to  be  paid  out  of  the 
county  fund* 

Sec.  5. 

This  statute,  so  far  as  it  authorizes 
the  board  of  health  to  require  a  phy- 
sician to  report  information  as  to 
births  and  deaths/ is  not  unconstitu- 
tionaL    Its  objects  are  within  the 


authority  of  the  state^  and  may  be 
attained  in  the  exercise  of  its  police 
power:  Robinson  v.  Hamilton^  60- 
184. 


453. 


18  G.  A.,  Ch.  151,  §  10. 

[20  G.  A.»  ch.  173,  amends  this  section  by  striking  out  the  word  "  auar- 
terly''  in  the  eighth  line  of  said  section  and  inserting  in  lieu  thereot  the 
word  **  monthly.  '] 

Sec.  11. 

[19  G.  A.,  ch.  175,  §  1,  provides  fhat  the  report  be  made  biennially  to  the 
governor,  on  or  before  the  15th  day  of  August  preceding  the  regular  session 
of  the  general  assembly:    See  that  act,  in  supplement  to  page  28.] 

Sec.  12. 

[20  G.  A.,  ch.  178,  amends  this  section  by  inserting  after  the  word 
**  paid,"  in  the  sixth  Ime,  the  word  **  monthly.  '] 


SEa  21. 

The  board  of  health  may,  under 
this  section,  provide  a  temporary 
building  to  which  infected  persons 
may  be  removed  for  isolation,  and 
the  county  will  be  liable  for  the  ex- 
penses thereof  in  case  of  the  inability 
of  the  infected  person  or  persons  to 
pay  such  charge.  Whether  the  in- 
rected  persons  would  be  liable  for 
such  expenses  in  any  event,  doubled: 
Staples  r.  Plymouth  Co.,  17  N.  W. 
Rep.,  569. 

The  sick  person  ia  properly  charge- 
able with  all  the  expenses  which  mav 
be  incurred  under  this  and  the  fol- 
lowing section,  as  including  expenses 
of  removal,  if  that  is  adopted,  or  iso- 
lation, if  that  is  adopted;  and,  in- 
the  latter  case,  the  expense  of  food 


455. 


furnished  to  the  entire  family  during 
the  period  of  isolation  may  be  in- 
cluded; also,  the  supplying  of  cloth- 
ing in  place  of  clothing  worn  by  the 
family  which  is  burned.  For  all  such 
expenses  which  the  sick  person  or 
those  liable  for  his  support  are  una- 
ble to  pay,  the  county  is  ultimately 
liable:  City  of  Clinton  v.  County  of 
Clinton,  61-205. 

It  is  the  imperative  duty  of  the  lo- 
cal board  of  health  to  provide  for  a 
sick  person,  regardless  of  his  settle- 
ment—as where  the  person  is  a  for- 
eigner, not  yet  having  acquired  a 
settlement.  The  sick  or  afflicted  per- 
son must  in  such  case  be  deemea  to 
belong  to  the  county  where  the  relief 
becomes  necessary:  Ibid. 
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460. 

Sec.  1583. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  biennial  reports  be  made  to  the 
governor  on  or  before  the  i5th  day  of  August  preceding  each  regular  session 
of  the  general  assembly:  See  that  act,  in  supplement  to  page  2§.] 

STATE  EDUCATIONAL  BOABD  OF  £XAMI]!nBBS. 

[Nineteenth  General  Assembly,  Chapter  167.] 
Who  constiiute     SECTION  1.    The  superintendent  of  public  instruction,  the  presi- 
^  *  -  dent  of  the  state  university,  the  principal  of  the    state    normal 

school,  and  two  persons,  to  be  appointed  by  the  executive  council, 
one  of  whom  shall  be  a  woman,  for  terms  of  four  years:  Provided^ 
that  of  the  two  first  appointed,  one  shall  be  for  two  years:  and 
provided  further^  t\i2^,  no  one  9ihM  he  his  own  successor  in  said 
appointments:  are  hereby  constituted  a  state  board  of  examiners, 
with  the  superintendent  of  public  instruction  as,  ex-ofl5cio,  its 
president. 
Public  cxami-  Sec.  2.  The  board  shall  meet  at  such  times  and  places  as  its 
president  shall  direct  for  transaction  of  business,  and  shall 
hold  annually  at  least  two  public  examinations  of  teachers  at 
each  of  which  examinations  one  member  of  the  board  shall  preside, 
assisted  by  such  well  qualified  teachers,  not  to  exceed  two  in  num- 
ber, as  the  board  of  examiners  may  elect.  Said  board  may  adopt 
such  rules,  not  inconsistent  herewith  and  with  the  statutes  of 
Iowa,  as  they  may  deem  proper;  and  said  board  shall  keep  a  full 
record  of  their  proceedings,  and  a  complete  register  of  all  per- 
p^ns  to  whom  certificates  and  diplomas  are  issued: 
State  ccrtifl-  Skc.  3.     Said  board  sliall  have  power  to  issue  state  certificates 

mnl*"^  ^^^^^  ^^^  state  diplomas  to  such  teachers  as  are  found,  upon  examina- 
tion, to  possess  good  moral  character,  thorough  scholarship,  clear 
and  comprehensive  knowledge  of  didactics,  and  successful  ex- 
perience in  teaching. 
Jximinotfon.'  ^^^*  ^'  Candidates  for  state  certificates  shall  be  examined 
upon  the  following  branches:  orthography,  reading,  writing, 
arithmetic,  geography,  English  grammar,  book-keeping,  phj'siolo- 
gy,  history  of  the  United  States,  algebra,  botany,  natural  philoso- 
phy, drawing,  civil  government,  constitution  and  laws  of  Iowa, 
and  didactics:  and  candidates  for  state  diplomas  shall  pass  ex- 
amination upon  all  branches  required  by  candidates  for  state  cer- 
tificates and  in  addition  thereto  in  geometry,  trigonometry, 
chemistry,  zoology,  geology,  astronomy,  political  economy, 
rhetoric,  English  literature  and  general  history,  and  such  other 
branches  as  tne  board  of  examiners  may  require. 

fi*^^L^!?«?J/!?A      Sec.  6.     A  state  certificate  shall  authorize  the  person  to  whom 
id :  rti  vocation. ...  -  ,.  ,,.         11/..1  *^-        . 

it  18  issued  to  teach  in  any  public  school  of  the  state  for  the  term 

of  five  years  from  the  date  of  its  issue,  and  a  state   diploma  shall 

be  valid  for  the  life  of  the  person  to  whom  it  is  issued:  Provided^ 

that  any  state  certificate,  and  any  state  diploma,  may  be  revoked 

by  the  board  of  examiners  for  any  cause  of  disqualification,  on 

well-founded  complaint  entered  by  any  county  superintendent  of 

schools. 

Fjo.  Sfic.  6.    The  fee  for  each  state  dertificato  shall  be  three  dollars, 
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and  for  each  state  diploma  five  dollars,  which  fee  shall  be  paid 
before  examination  to  such  person  as  the  board  of  examiners  may 
designate  from  their  own  number,  and  the  same  shall  be  paid  into 
the  state  treasury,  when  so  collected:  Provided^  that  if  said  ap- 
plicant shall  fail  in  said  examination,  one-half  of  the  fee  shall  be 
returned. 

Sec.  7.  Every  holder  of  a  state  certificate,  or  of  a  state 
diploma  shall  have  the  same  registered  by  the  county  superintend-  Registration, 
ent  of  schools  of  the  county  in  which  he  wishes  to  teach,  before 
entering  upon  his  work,  and  each  county  superintendent  of 
schools  is  required  to  include  in  his  annual  report  to  the  superin- 
tendent of  public  instruction  a  full  account  of  the  registration  of 
state  certificates  and  diplomas. 

Sec.  8.  Each  member  of  the  state  education  board  of  ex- 
aminers, and  each  person  appointed  by  said  board  to  assist  in  CompcnMtion 
conducting  examinations  as  provided  for  in  section  two  of  this  act,  board!"  "  ° 
shall  be  entitled  to  receive  for  the  time  actually  employed  in  such 
service  his  necessary  expenses:  And  provided  further^  that  each 
member  of  said  board,  not  a  salaried  officer,  shall,  in  addition  to 
his  necessary  expenses,  receive  the  sum  of  three  dollars  per 
day  he  or  she  is  actually  employed  in  said  examination,  which 
amounts  shall  be  certified  by  the  superintendent  of  public  instruc- 
tion; and  the  auditor  of  state  is  hereby  authorized  to  audit  and 
draw  his  warrant  for  the  same  upon  the  treasurer  of  state:  Pro- 
vided^ the  aggregate  amount  for  any  one  year  shall  not  exceed 
three  hundred  dollars. 

Sec.  9.     The  board  of  examiners  shall  keep  a  detailed  and  ac- 
curate account  of  all  moneys  received  and  expended  by  them,  Acconntp  of 
which,  with  a  list  of  the  names  of  persons  receiving  certificates  and  mjneys. 
diplomas,  shall  be  published  by  the  superintendent  of  public  in- 
struction in  his  annual  report. 

464. 

Sec.  1601. 

[19  6.  A.,  ch.  175,  §  1.  seems  to  provide  that  the  biennial  reports  be  made 
to  the  governor  on  or  before  the  15th  of  Auffust  preceding  the  regular  ses- 
sion of  the  general  assembly:  See  that  act,  in  supplement  to  page  28.] 

Afteb  Sec.  1603. 

[Twentieth  General  Assembly,  Chapter  115.] 
Sectiox  1.     There  is  hereby  appropriated  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated,  for  the  support  f8,ooo annually, 
of  the  state  university  in  the  several  departments  and  chairs,  and*Pi*'^P^'*^*** 
in  aid  of  the  income  fund  and  for  the  development  of  the  institu- 
tion, the  sum  of  eight  thousand  dollars  annually. 

465. 
17G.A.,Ch.45. 

[19  G.  A.,  ch.  175,  §  1,  provides  for  a  biennial  report  to  the  governor  on  or 
before  the  15tb  of  August  preceding  each  regular  session  of  the  general 
assembly.  See  that  act,  in  supplement  to  page  28.] 
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Sec.  1604. 

[20  G.  A.,  ch.  76,  §  1,  amends  this  section  by  striking  out  all  tliat  portion 
thereof  after  the  word  "  board  *'  in  the  eleventh  line  and  adding  in  lieu 
thereof  the  following:  "o/  trustees  consisting  of  one  person  from  each  con- 
gressional  district  of  the  state.  But  the  present  board  of  trustees  shall  con- 
tinue as  members  of  the  board  of  trustefsfrom  their  sevetxU  congressional 
districts  until  their  terms  of  office  expire,^'] 

Sec.  1605. 

120  6.  A.,  ch.  76,  §  2,  repeals  this  section  and  enacts  in  lieu  thereof  the 
following:] 

Sec.  1605.  That  of  the  members  of  said  hoard  representing 
the  different  congressional  districts  there  shall  be  elected  by  this 
general  assembly  one  to  serve  two  years,  four  to  serve  four 
years,  and  three  to  serve  six  years  from  the  first  day  of  May, 
A.  D.  1884,  and  as  the  term  of  office  of  the  members  of  the  board 
expire,  the  general  assembly  shall  elect  their  successors  whose 
term  of  office  shall  be  six  years.  The  board  of  trustees  shall  .fill 
all  vacancies  occurring  therein,  except  when  the  legislature  is  in 
session,  and  the  persons  so  appointed  shall  hold  their  office  until 
the  next  session  of  the  general  assembly  after  such  appointment: 
but  neither  the  president  nor  any  other  officer  or  employe  of  the 
college  and  farm,  nor  any  member  of  the  general  assembly,  shall 
be  eligible  as  trustees. 


Election  and 
term  of  trus- 
tees. 


Board  of  tras- 
tees  to  fill  va- 
caucies. 


Persons  not 
eligible. 


Trosteea  '    "" 
authorized  to 
sell. 


How  sold. 


Deferred  pay- 
ment. 


interest  fur  GO 
days,  a  forfeit- 
ure. 


Trustees  may 
extend  time. 


Tnistees  may 
lease  for  ten 
years  ai  8  per 
cent. 

Lessee  may 
purchase. 


468. 
After  Sec.  615. 

sale  or  lease  of  agricitlturai^  college  lands. 

[Twentieth  General  Assembly,  Chapter  72.] 
Section  1.  The  trustees  of  the  Iowa  state  agricultural  col- 
lege and  farm  are  hereby  authorized  to  sell  the  lands  granted  to 
the  state  of  Iowa  by  an  act  of  congress  entitled  "  An  Act  donat- 
ing public  lands  to  the  several  states  and  territories  which  may 
provide  colleores  for  the  benefit  of  agriculture  and  mechanic 
arts,"  approved  July  2d,  1862.  Such  sale  shall  be  for  cash,  or 
upon  a  partial  credit  not  exceeding  ten  years,  at  such  appraised 
value  as  shall  be  fixed  by  said  trustees.  All  deferred  payments 
shall  draw  interest  at  the  rate  of  eight  per  cent  per  annum,  paya- 
ble annually  in  advance. 

Upon  a  failure  to  pay  the  annual  interest  or  principal  within 
sixty  days  after  it  becomes  due  and  within  sixty  days  after  notice 
thereof  in  writing  by  mail  or  otherwise  from  the  trustees  or  land 
agent  of  said  college  to  the  holder  of  the  lease  shall  have  been 
given,  the  purchaser  shall  forfeit  all  claim  to  said  land  and  the 
improvements  made  thereon  and  all  sums  paid  on  said  contract, 
unless  in  the  opinion  of  the  trustees  an  extension  should  be  al- 
lowed. 

Sec.  2.  Said  trustees  are  also  authorized  to  lease  the  said 
lands  for  a  term  not  exceeding  ten  years  at  an  annual  rent  equal 
to  eight  per  cent  per  annum  upon  the  appraised  value*  of  the 
tract,  payable  annually  in  advance^  and  the  said  lessee,  his  heirs 
or  assigns,  shall  have  the  privilege  of  purchasing  said  tract  of 
land  at  the  expiration  of  the  lease  at  the  appraised  value  stated 
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in  the  lease.     The  lessee  failing  to  pay  the  annual  interest  upon  Lease  forfeited 

said  lease  within  sixty  days  after   thi  same   becomes  due  andmeni*of?Q-' 

within  sixty  days  after  notice  thereof  in  writing  by  mail  or  other-  terest. 

wise  from  the  trustees  or  land  agent  of  said  college  to  the  holders 

of  the  lease  shall  have  been  given,  shal^  forfeit  his  lease  together 

with  the  interest  paid  thereon  and  improvements  made  on   said 

lands. 

Sec.  3.     The   said  trustees   are  authorized  at   their  option  to 
cause  to  be  revived  [reviewed]  the  purchase  price  of  the  land  so  '^^'^^'^EJS'' 
sold  or  leased,  or  which  has  been  heretofore  sold  or  leased  before  price  to  be  re- 
the  same  becomes  due,  upon  such  terms  and  conditions  of  pay-  v*«wed. 
ment  as  said  trustees  may  deem  for  the  best  interest  of  the  insti- 
tution. 

Said  trustees  may  also  renew  leases  as  they  expire,  and  when 
so  renewed  the  leasehold  estate  shall  be   subject  to  taxation   as  May  review 
provided  in  chapter  one  hundred  and  sixty-nine  of  the  acts  of  the  ^^^  ^^  j- 
nineteenth  general  assembly  entitled,  "  An  Act  to  provide  for  tax-  aiion. 
ation  of  leasehold  estates  in  Agricultural  College   Lands,"  ap- 
proved March  25th,  1882. 

Sec.  4.     Leases  heretofore  issued  by  said  trustees  under  the 
authority  of  former  acts  of  the  general  assembly  of  this  state  and  Ailleaf^ 
all  renewals  of  such  leases  shall  be  deemed  assignable  and  all  *'*^"* 
transfers   of  such   leases  or  renewals  heretofore  made  shall  be 
valid,  and  the  owner,  whether  holding  one  or  more  than  one  suchTi^nsfera  Jere- 
lease  or  renewal,  who  has  made  the  annual  payments  therein  re-  valid.' 
quired,  shall  be  entitled  to  all  the  benefits  of  such  contract  or  con- 
tracts, and  shall  have   the   privilege  of  purchasing  the   tract  or 
tracts  of  land  so  held  by  him  as  provided  in  the  lease,  and  upon 
payment  of  the  purchase  money  shall  be  entitled  to  a  patent  for 
the  land  described  in  said  lease  or  leases. 

Sec.  5.     The  said  trustees  are  hereby  authorized  in  like  man-  Lands 
ner  to   sell  or   lease    the  lands    belonging  to   the    said    Iowa  J^rch^,^^ 
agricultural  college    acquired  by  purchase    with    accumulated  subject  to 
interest  fund.  dlUous. 

Sec.  6.     Whenever  a  sale  shall  be  made  of  any  of  said  lands  as 
hereinbefore  provided,  the  president  of  the  said  agricultural  col-  ^*'^*^'**  *"*^ 
lege   shall   issue  to  the  purchaser  a  certificate,  countersigned  by  lasue  cmtittcate 
the  secretary  of  said  board,  stating  the  fact  of  purchase,  the  name'^^**'^**^*®''* 
of  the  purchaser,  description  of  land  and  the  appraised  value 
thereof.     Upon  payment  of  such  purchase  price  to  the  treasurer 
of  state  the  purchaser  or  his  assigns  shall  be  entitled  to  a  patent 
or  patents  for  such  tract  or  tracts  of  land.     And   upon  presenta- 
tion of  such  certificate  to  the  secretary  of  state  with  the  receipt  ^^P"?*  ^  ^ 
of  the  treasurer  of  state  showing  full  payment  of  the  purchase  Jreasurer  of 
money  and  stating  the  amount  thereof,  said   secretary  of  state  ***^ 
shall  issue  to  the  purchaser  or  to  his  assignee  a  patent  or  patents  Sf^cretary  of 
for  the  tract  or  tracts  of  land   therein  described,  which  patents  Jltent*^^^ 
shall  be   signed  by  the  governor  and  secretary  of  state,  as  other 
patents  or  deeds  for  lands  conveyed  by  the  state,  and  shall  vest  in  Title  to  vest  in 
the  purchaser  all  the  right,  title  and  interest  of  the  state  and  of  P**"'****®'^- 
sa^d  college  in  and  to  the  lands  therein  described.      , 

Sec.  7.     The  principal  of  all  moneys  collected  under  the  pro- 
visions of  this   act,  shall  be  paid  to  and  held  by  the  treasurer  of 
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Principal  to  be  state,  and  shall  be  drawn  out  for  the  purpose  of  investment  on 
Srer  o^^sSSSf'  the  order^f  the  board  of  trustees,  only  when  required  to  complete 
How  drawn 


out. 

Chapter  71 
15th  G.  A. 
r.pealed. 


a  loan.     The   interest  collected   shall  be  paid  to  the  treasurer  of 
the  college  upon  the  order  of  the  board  of  trustees. 

Sec.  8.  Chapter  seventy -one  of  the  acts  of  the  fifteenth  gen- 
eral assembly  entitled,  **  An  Act  to  regulate  the  leasing  of  the 
lands  belonging  to  the  Iowa  State  Agricultural  College,"  ap- 
proved March  19th,  1874,  and  all  acts  and  parts  of  acta  conflict- 
ing with  the  provisons  of  this  act  are  hereby  repealed. 


Management 
and  invest- 
ment ot  en- 
dowment Ait\d 
vested  In  trus- 
tees. 


Approvedby 

executive 

council. 


Funds :  how 
loaned. 


First 


Second. 


Third. 


Fourth. 


469. 

Sec.  1617. 

[Thia  section  is   evidently   superseded  by  the  followingr:] 
[Twentieth  General  Assembly,  Chapter  193.] 

Section  1.  The  board  of  trustees  of  the  Iowa  state  agricult- 
ural college  and  farm,  are  hereby  charged  and  intrusted  with 
the  management  and  investment  of  the  endowment  fund  of 
said  college,  derived  from  the  sale  of  the  lands  granted  to 
the  state  of  Iowa  by  an  act  of  congress  entitled,  "An  Act 
donating  public  lands  to  the  several  states  and  territories  which 
may  provide  colleges  for  the  benefit  of  agriculture  and  mechanic 
arts,"  approved  July  2d,  1862.  Such  investment  may  be  in  the 
stocks  of  the  United  States,  or  of  the  states,  or  some  other  safe 
stocks  yielding  not  less  than  five  per  centum  of  the  par  value  of 
said  stocks,  as  provided  by  act  of  congress  granting  said  lands. 
Before  the  purchase  of  any  such  stocks  shall  be  made  the  pro- 
posed investment  shall  be  submitted  to  and  approved  by  the 
state  executive  council. 

Sec.  2.  Said  board  of  trustees  are  also  authorized  to  loan  said 
fund  upon  approved  real  estate  security  in  accordance  with  the 
following  rules  and  regulations: 

FiBST.  Each  loan  shall  be  for  a  term  not  exceeding  ten  years, 
at  a  rate  of  interest  to  be  fixed  by  said  board  not  exceeding  ten 
per  centum,  and  not  less  than  six  per  cent  per  annum,  payable 
annually. 

Second.  Each  loan  shall  be  secured*  by  a  mortgage  para- 
mount to  all  other  liens  upon  improved  farm  lands  in  the  state  of 
Iowa,  and  shall  not  exceed  forty  per  cent  of  the  cash  value  of  the 
mortgaged  premises,  exclusive  of  buildings. 

Third.  Principal  and  interest  shall  be  payable  to  the  order  of 
said  board  at  the  office  of  the  state  treasurer  at  Des  Moines, 
Iowa,  and  the  notes  and  mortgages  shall  provide  for  the  payment, 
by  the  borrower,  of  all  expenses,  attorneys'  fees  and  costs,  which 
shall  be  incurred  in  collecting  the  principal  and  interest  of  such 
loans,  or  any  part  thereof,  by  reason  of  the  default  of  such  bor- 
rower. 

Fourth.  A  register  containing  a  complete  abstract  of  such 
loan,  and  showing  its  actual  condition  shall  be  kept  by  the  sec- 
retary of  said  board,  and  shall  be  at  all  times  open  to  inspection. 
The  attorney  general,  under  the  direction  of  the  executive 
council,  shall  prepare  all  blanks,  forms  and  instructions  neces- 
sary  to  carry   into  eflfoct  the  provisions  of  this  section,  and  to 
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keep  the  funds   loaned   as  herein   provided  secure  and  unim- 
paired. 

Sec.  3.     For   the  purpose  of  carrying   into   effect    the   pro-  Tmstcos  au- 
visions  of  this  act,  the  said  trustees  are  authorized  to  appoint  a  {Ii?JI^a\j^^^^ 
financial  agent  to  receive  applications  and  negotiate  loans  in  ac-  ciai  ago!it 
cordance    with   the    conditions  herein  contained.     The  trustees 
shall  require  any  agent  appointed  under  this  act,  before  entering 
upon  the  discharge   of  his  duties,  to  give  bond  with  approved  To  give  bond, 
sureties  in  a  penal  sum  to  be  determined  by  said  board  of  trus- 
tees, which  shall  be  at  least  double  the  amount  of  funds  liable  to 
come  into  his  hands  at  any  time,  and  shall  be  for  the  use  and 
bene6t  of  said  Iowa   state  a^rricultural  college  and  farm,  and 
actions  for  breach  of  the  conditions  hereof  may  be  brought  in  the 
name  of  said  board  of  trustees.     The  appointment  of  such  agent,  Approval  by 
and  the  bond  given  by  him,  shall  be  subject  to  approval   by  the  ^^ncii!^^^ 
state  executive  council.      Such  agent  shall  hold  his  office  during 
the  pleasure  of  the  board  of  trustees. 

Sec.  4.     The  secretary  of  the  board  of  trustees   shall  semi-an- 
nually report  to  the  executive  council,  and  to  the  board  of  trus-  Duty  o^the 
tees  at  every  meeting,  all  loans  made  under  this  act,  giving  a*^'®^'* 
description  of  the  security  taken  and  the  value  thereof,  the  name 
of  the  borrower,  length  of  time,  and  amount  of  loan  and  rate  of 
interest 

Sec.  5.  Foreclosure  of  mortgages  taken  under  this  act  may  be  Foreclosure  of 
made  in  the  name  of  the  board  of  trustees  of  the  Iowa  state  agri-  mortgages. 
cultural  college  and  farm,  and  in  case  of  sale  on  execution  under 
such  foreclosure  the  mortgaged  premises  may  be  bid  off  in  the 
name  of  the  state  of  Iowa,  and  if  deed  therefor  be  made,  said 
premises  shall  be  held  by  the  state  in  trust  for  the  benefit  of  said 
agricultural  college.  Such  land  shall  be  subject  to  lease  or  sale 
the  same  as  other  land  belonging  to  the  college. 

Sec.  6.     The  agent  provided  for  by  section  three  of  this  act 
shall  receive  compensation  to  be  fixe  4  by  said  board  of  trustees  (^mpensntion 
at  a  rate  not  exceeding  the  sum  of  two  thousand  dollars  j  er  an-  °  *s®"'* 
num,  and  all  necessary  expenses  while  necessarily  away  from  his 
office,  in  the  discharge  of  his  official  duties,  to  be  paid  as  other 
officers,  out  of  the  treasury  of  the  state. 

Sec.  7.     Moneys  collected  from  delinquents  shall  be  paid  at  ^^^^^J  ^^  ^^^ 
once  into  the  state  treasury.     The  principal  of  the  fund  shall  be  treasury  and 
kept  by  the  treasurer  of  state  atid  shall  be  drawn  out  for  the  pur-  Ey  "r^easuror'^of 
pose  of  investment  as  hereinbefore  provided   upon   the   order  8tat«. 
of  the   board  of  trustees  subject  to  such  restrictions  as  may  be  How  drawn 
imposed  by  the  attorney  general  and  the  state  executive  council.  ^^^' 
The   treasurer   of  state  shall  make  monthly  reports  to  the  secre- Monthly  re 
tary  of  the  board  of  trustees  showing  all  payments  of  principal  Srer.**   ^'^ 
and  interest  and  shall  remit  to  the  treasurer  of  the  college  all  in- 
terest then  in  his  hands,  as  shown  by  such  reports. 

Skc.  8.     All  acts  and  parts  of  acts  conflicting  with  the  provis-  Repealing 
ions  of  this  act  are  hereby  repealed.  '«-"-- 
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TAXATION   OF   LEASSHOLD   ESTATES    IN    AGSICULTUBAL     COLLEGE 

LANDS. 

» 

[Nineteenth  Greneral  Assembly,  Chapter  169.] 
Section  1.     In  all  cases  where  leases  of  lands  executed  by  the 
Taxable  M  rpal  trustees  of  the  agricultural  college  have  been,  or  shall  hereafter 
uS^^fi^Sament  ^®»  renewed  ten  years  after  the  date  of  the  original  lease  has  ex 


and  sale.   _    pired,  the  interest  in  such  lands  of  the  lessee,  his  heirs,  or  assigns 
shall  be  subject  to  assessment  and  taxation  as  real  property.  The 
value  of  such  interest  shall  be  ascertained  by  deducting  from  the 
value  of  such  lands  and  the  improvements  thereon  the  amount 
required  to  be  paid  by  the  terms  of  the  lease  to  acquire  the  title 
thereto.     Such  leasehold  interest   shall  be  assessed,  taxed,  and 
sold  for  delinquent  taxes,  and  redemption  from  such  sale  be  made 
or  tax  deed  be  issued,  in    all  respects  like  other  real    estate, 
save  as  herein  otherwise  provided,  with  the  same  rights,  liabilities, 
and  effect,  and  the  treasurers  tax  deed  shall  operate  as  a  full  and 
complete  assignment  of  said  leasehold  interest  to  the  grantee 
named  in  such  deed. 
Payments  after     Sec.  2.     At  any  time  after  such  leasehold  interest  shall  have 
sale;  redemp-  been  sold  for  delinquent  taxes  the  holder  of  the  certificate  of  pur- 
"^  chase  may  pay  any  interest  or  principal  due  by  the  terms  of  the 

lease,  or  do  any  other  act  necessary  to  prevent  a  forfeiture  of 
such  lease  by  the  terms  thereof,  and  the  proper  voucher  for  such 
payment  shall  be  filed  with  the  auditor  of  the  county  where  the 
land  is  situated.  No  redemption  from  a  sale  of  such  land  shall 
be  allowed  until  the  amounts  paid  by  the  holder  of  the  certificate 
of  sale  by  virtue  of  this  act,  together  with  interest  thereon  at 
eight  per  cent,  per  annum  from  the  dates  of  payment  shall  be 
paid  to  the  auditor,  with  all  other  amounts  required  by  law  to 
complete  such  redemption,  to  be  by  him  paid  to  the  holder  of 
such  certificate,  and  the  certificate  of  redemption  shall  show  the 
amounts  paid  by  the  party  redeeming  on  account  of  such  lease. 
Purchase.  Sec.  3.     Where  any  leasehold  interest  has  been  sold  for  de- 

linquent taxes  and  a  treasurer's  deed  issued  thereon,  the  grantee 
in  such  deed  named,  his  heirs  or  assigns,  shall  be  entitled  to  pur- 
chase the  land  conveyed  by  such  deed  at  the  price  and  on  the 
terms  specified  in  the  lease  therefor  then  in  force,  and  to  receive 
a  patent  therefor.  In  case  such  lease  shall  expire  before  the 
holder  of  the  certificate  of  sale  shall  be  entitled  to  a  treasurer's 
deed,  such  holder  may  pay  the  amount  required  by  the  terms  of 
such  lease  to  acquire  the  title  in  fee  to  said  land,  and  receive  a 
conveyance  of  the  same,  and  after  such  conveyance  is  made,  no 
redemption  from  the  tax  sale  of  the  land  thereby  conveyed  shall 
be  allowed. 
Certificate  of  Sec.  4.  The  right  of  the  tax  sale  purchaser  or  his  assigns  to 
«ae^oriax  J  pay  any  amount  due  by  virtue  of  any  lease  shall  be  evidenced  bv 
a  copy  of  the  certificate  of  sale  or  treasurer's  deed,  as  the  case 
may  be,  duly  certified  by  the  officer,  or  officers,  executing  the 
same,  and  in  case  no  tax  deed  has  been  issued  the  auditor  of  the 
proper  county  shall  further  certify  that  redemption  from  the  tax 
sale  has  not  been  made.  Such  copy  and  certificate  shall  be  filed 
with  the  secretary  of  the  board  of  trustees  and  become  a  part  of 
the  records  of  his  office. 
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Sec.     5.     The  board  of  trustees  shall  cause  to  be  certified  to  ^^  , 
the  auditor  of  each  county  in  which  leased  college  lands  are  sit-  tocou.ty  au- 
uated,  on  or  before  the  first  day  of  April,  A.  D.  1882,  and  on  or  f^Jj^g^^^^JI^^^^ 
before  the   fifth  day  of  January  of  each  year  thereafter,  a  list  of  taxation, 
such  lands  held  under  renewed  leases,  together  with  the  name  of 
each  lessee  thereof,  the  date  and  terms  of  each  lease,  the  amounts 
to  be  paid  thereunder,  and  the  dates  when  such  amounts  will  be- 
come due.     Each  auditor  of  a  county  in  which  such  lands  are 
situated  shall  deliver  to  the  assessor  of  each  township,  which  con- 
tain any  of  said  lands,  on  or  before  the  first  day  of  April,  A.  D. 
1882,  and  on  or  before  the  6fteenth  day  of  January  for  each  year 
thereafter,  a  list  of  such  land  situated  in  such  township,  together 
with  a  statement  showing  the  lessee  of  each  tract  and  the  amounts 
to   be    paid    by  virtue  of   the  lease  thereon,  and  the  dates  of 
pajnnent. 

Ssa  6.     Nothing  in  this  act  shall  be  so  construed  as  to  au- 
thorize the  taxation  of  any  leasehold  interest  under  and  by  virtue  Act  takes  effect 
of  this  act,  for  any  year  prior  to  1882. 

Sec.  7.     All  acts  and  parts  of  acts,  so  far  as  they  conflict  with  ciSSaJJ**** 
thid  act,  are  hereby  repealed. 

470. 
Sec.  1621. 
[20  G.  A.,  eh.  27,  repeals  this  section  and  enacts  in  lieu  of  it  the  following:] 
Sec.  1621.     There   shall  be  adopted  and  taught  at  the  state 
agricultural  college  a  broad,  liberal  and  practical  course  of  study  in  Course  of  study 
which  the  leading  branches  of  learning  shall  relate  to  agricult- 
ure and  the  mechanic  arts,   and    which  shall  also  embrace  such 
other  branches  of  learning  as  will  most  practically  and  liberally 
educate  the  agricultural  and  industrial  classes  in  the  several  pur- 
suits and  professions  of  life  including  military  tactics. 

.  [Sec.  2  of  the  same  act  repeals  '*  all  acts  and  parts  of  acta  inconsistent 
with  this  act."] 

471. 
Sec.  1632. 

[19  G.  A,  ch.  175,  §  1,  provides  that  the  biennial  reports  shall  be  made  to 
the  fifovemor  on  or  before  the  15th  day  of  August  preceding  the  regular 
session  of  the  general  assembly:  See  that  act,  in  supplement  to  page  28.  J 

475. 

INSTITUTION   FOB  FEEBLE-MINDED   CHILDBBN. 

[Nineteenth  General  Assembly,  Chapter  40.] 

Section  1.  Chapter  152  of  the  sixteenth  general  assembly,  and  iq  q,  j^_  ch.  152 
chapter  164  of  the  eighteenth  general  assembly,  are  hereby  re-  ?.^^,1?'  ^-  \ 
pealed,  and  the  following  enacted  in  lieu  thereof:  ed.'      ^^^ 

Sec  2.     The  institution  located  at  Glen  wood,  in  Mills  county, 
and  heretofore  known  as  the  Asylum  for  Feeble-Minded  Chil- chanee of 
dren,  shall   by  this  act  be   termed   the  Institution  for  Feeble-  SruSjite*^*"* 
Minded  Children.     Said  institution  shall  be  under  the  manage- 
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ment  of  a  board  of  trustees,  consisting  of  three  persons,  two  of 
whom  shall  constitute  a  quorum  for  the  transaction  of  business. 
Said  trustees  shall  be  elected  by  the  p^eneral  assembly,  one  of 
whom  shall  be  elected  for  two  years,  one  for  four  years,  and  one  for 
six  years;  and  at  least  one  of  them  shall  be  a  resident  of  Mills 
county,  and  each  general  assembly  shall  hereafter  elect  one  trus- 
tee for  six  years. 
Objects  of  la-  Skc.  3.  The  purposes  of  this  institution  are  to  train,  instruct, 
Btitution.  support  and  care  for  feeble-minded  children, 

snnerinteud-         Sec.  4.     The  board  of  trustees  shall  appoint  a  superintendent, 
^"^  whose  duty  it  shall  be,  under  'the  direction  of  the  board,  to  super- 

intend the  care,  management,  training  and  instruction  of  the 
wards  of  the  institution,  and  the  management  of  its  finances. 
He  shall  give  a  bond  to  the  state  of  Iowa,  in  such  a  sum  as  the 
board  shall  require,  to  be  approved  by  the  board,  conditioned  for 
the  faithful  performance  of  his  duties.  He  shall  make  quarterly 
settlements  with  the  treasurer  of  the  board. 
Powers  and  Sec.  5.     The  board  of  trustees  shall  have  the  general  supervis- 

tee«fomcera^  ^^^  ^^  *^®  institution  and  all  its  affairs,  and  shall  adopt  such  rules 
compeusation.  and  regulations  for  the  management  of  the  same  as  will  carry 
into  effect  the  provisions  and  purpos  ^s  of  this  act.  The  trustees 
shall  elect  one  of  their  number  president;  and  they  shall  elect  a 
secretary  and  treasurer,  who  may  or  may  not  be  members  of  the 
board.  The  treasurer  shall  give  bonds,  as  the  board  may  require, 
conditioned  for  the  faithful  accounting  of  all  moneys  that  come 
into  his  hands.  The  secretary  and  treasurer,  if  not  a  member  of 
the  board,  shall  receive  three  dollars  per  day  for  the  time  he  is 
actually  employed  during  the  sessions  of  the  board,  or  under  their 
directiun.  Said  board  shall  meet  at  the  institution  on  the  first 
Wednesday  in  October  of  each  year,  and  every  three  months  there- 
after', and  at  such  other  times  as  two  of  their  number  may  de- 
cide. The  full  compensation  of  the  members  of  the  board  shall 
be  four  dollars  per  day  for  time  actually  employed,  and  mile- 
age, such  as  is  allowed  by  law  to  members  of  the  general  assem- 

\Mio  entitled  to      Sec.  6.     Every  child  and   youth  residing  in  the  state,  between 
admission.        ^j^^  ages  of  five  and  eighteen  years,  who,  by  reason  of  deficient  in- 
tellect, is  rendered  unable  to  acquire  an  education  in  the  common 
schools,  shall  be  entitled  to  receive  the  physical  and  mental  train- 
ing and  care  of  this  institution  at  the  expense  of  the  state;  and  it 
countv  super-  shall  be  the  duty  of  the  county  superintendent  of  common  schools 
intendeuttore-in  each  county  to  report  to  the  superintendent  of  the  institution, 
^^^  on  the  first  day  of  October  of  each  year,  the  name,  age,  and  post- 

office  address  of  every  person  in  his  county  between  the  ages  of 
five  and  twenty-one,  who  by  reason  of  feeble  mental  and  physical 
condition  is  deprived  of  a  reasonable  degree  of  benefit  from  the 
common  schools.  He  shall  also  state  in  said  report  whether  or 
not  such  person  has  ever  attended  school,  and  how  long,  if  at  all; 
and  he  shall  also  give  the  post-office  address  of  the  parent,  guard- 
ian, or  nearest  friend  of  such  person. 
Method  of  ad-  Sec.  7.  There  shall  be  received  into  the  institution  feeble- 
mission,  niinded  children  between  the  ages  of  five  and  eighteen  years, 
whose  admission  shall  be  applied  for  as  follows: 
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First »  By  the  father  and  mother,  or  either  of  them,  if  the  other 
be  adjudged  insane. 

Second.     By  the  guardian  duly  appointed. 

Third.  In  all  other  cases,  by  the  board  of  supervisors  of  tho 
county  in  which  the  child  resides.  It  shall  be  the  duty  of  such 
hoard  of  supervisors  to  make  such  application  for  any  such  child 
that  has  no  living  sane  parent  or  guardian  in  the  state,  unless 
such  child  is  comfortably  provided  for  already. 

Skc.  8.     The  forms  for  applications  for  admission  into  the  insti- 
tution shall  be  sueh  as  the  trustees  shall  prescribe,  and  each  ap-  Appiicntion. 
plication  shall  be  accompanied  by  answers  to  such  interrogatories 
as  the  trustees  shall  require  propounded. 

Skc.  9.  For  the  support  of  said  institution  there  is  hereby  ap- 
propriated, out  of  any  money  in  the  treasury  not  otherwise  appro-  pJSSon.*^^^'^ 
priated,-the  sum  of  ten  dollars  per  month  for  each  inmate  therein 
supported  by  the  state,  counting  the  actual  time  such  person  is 
an  inmate  and  supported  by  the  institution;  and  upon  presentation 
to  the  auditor  of  state  of  a  sworn  statement  of  the  average  num- 
ber of  inmates  supported  in  the  institution  by  the  state,  for  the 
preceding  month,  the  auditor  of  state  shall  draw  his  warrant  upon  • 

the  treasurer  of  the  state  for  such  sum.  For  the  ordinary  ex- 
penses of  the  institution,  including  furniture,  books,  fchool  ap- 
paratus, and  compensation  of  officers  and  teachers,  there  is  here- 
uy  appropriated  the  sum  of  eleven  thousand  dollars  annually,  or 
so  much  thereof  as  may  be  necessary,  which  may  be  drawn 
quarterly  upon  the  order  of  the  trustees. 

Skc.  iO.  When  the  pupils  of  the  institution  are  not  otherwise 
provided  with  clothing,  the  same  shall  be  furnished  by  the  super-  SiwimMuuT 
nitendent,  who  shall  make  out  an  account  of  the  cost  thereof,  in  clothing, 
each  separate  case,  together  with  the  cost  of  transmission  of  tho 
pupil,  when  the  latter  is  not  otherwise  provided  for;  and  said  ac- 
count shall  be  made  against  the  parent  or  guardian,  if  there  be 
such,  or  otherwise  against  the  inmate;  and  when  said  account  shall 
have  been  certified  to  by  the  superintendent,  it  shall  be  presumed 
to  be  correct  in  all  courts,  and  shall  be  transmitted  by  mail  to  the 
county  auditor  of  the  county  from  which  said  pupil  was  sent  to 
the  institution.  The  said  auditor  shall  then  proceed  at  once  to 
collect  the  same,  by  suit,  if  necessary,  in  the  name  of  the  county, 
and  pay  the  same  mto  state  treasury.  The  superintendent  shall, 
at  the^ame  time,  transmit  a  duplicate  of  the  same  account  to  the 
auditor  of  state,  who  shall  credit  the  same  to  the  account  of  the 
institution,  and  charge  it  to  the  proper  county:  Provided^  [if]  it 
shall  appear  by  the  affidavit  of  three  disinterested  citizens  of  the 
county,  not  kin  to  the  inmate,  that  the  parent  or  guardian  would 
be  unreasonably  oppressed  by  such  suit,  then  such  auditor  shall 
not  institute  such  suit,  but  shall  credit  the  same  to  the  state  on 
his  books,  and  report  the  amount  of  such  account  to  the  board  of 
supervisors  of  his  county,  and  the  said  board  shall  draw  from  the 
county  fund  the  amount  claimed,  and  cause  the  same  to  be  paid 
into  the  state  treasury.  All  accounts  for  clothing  and  transpor- 
tation of  pupils  on  the  books  of  the  superintendent  of  this  institu- 
tion, and  not  paid  at  the  time  of  tho  enactment  of  this  section, 
hereby  are  made  subject  to  the  same,  and  shall  be  collected  ac- 
cordingly. 
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Reuirn  of  In-  Sec.  11.  Any  inmate  of  the  institution  may  be  returned  to  the 
°^*^^"^  parents  or  guardian,  whenever  the  trustees  may  so  direct. 

Sec.  12.     The  term  "  feeble-minded,''  as  used  in  connection 

"  Feebie-mind-  ^^ith  this  institution,  shall  be  so  construed  as  to  include  idiotic 

lots.  "^  **  ®    ■  children,  and  the  institution  shall  provide  a  custodial  department 

for  the  care  of  such  children  as  cannot  be  benefited  by  educational 

training. 

Sec.  13.     The  board  of  trustees  shall  make  a  full  report  of  the 
SjurtL  ^'  '  •   disbursements  of  the  institution,  and  its  condition,  financial  and 
otherwise,  to  the  general  assembly,  at  each  regular  session  there- 
of. 

[As  to  general  provisions,  regrulating  reports  of  boards  of  trustees  of  state 
institutions,  see  19  G.  A.,  ch.  175,  §  1,  in  supplement  to  page  28.] 

Sec.  14.     The  superintendent  may,  under  the  direction  o£  the 
Apt^intment    board  of  trustees,  appoint  such  subordinate  ofllcers,  teachers,  at- 
^ciiera?'etc    tendants  and  other  help  as  may  be  needed  for  the  efficient  work- 
ing of  the  institution. 

Sec.  164a. 

[Twentieth  General  Assembly,  Chapter  153.] 

Name  or  *  SECTION  1.     The  reform  schools  of  this  state  shall  be  hereafter 

reform  schools  known  as  industrial  schools  instead  of  reform  schools  and  the 
duBtiS?  ^  ^^  trustees  of  said  schools  shall  be  known  as  the  board  of  trustees  of 
bchoois.  the  industrial  schools. 

girls'  department  of  state  reform  school. 

[Eighteenth  General  Assembly,  Chapter  171.] 
Section  1.  The  executive  council  is  hereby  authorized  and 
instructed  to  purchase  for  the  use  and  occupancy  of  the  girls' 
department  of  the  reform  school  the  building,  furniture,  and 
grounds  of  the  Mitchell  Seminary,  located  at  Mitchellville,  Iowa, 
.  and  twenty  acres  of  land  adjoining  said  grounds  on  the  south, 
comprising  forty  acres  in  all,  and  in  payment  therefor  the  auditor 
of  state  is  hereby  required  to  draw  warrants  on  the  state  treasur- 
er for  the  amount  of  the  purchase  money,  and  the  warrants  so 
drawn  shall  be  payable,  one  half  in  the  year  1882,  and  the  other 
half  in  the  year  1884:  Provided^  that  the  cost  of  the  said  property 
shall  not  exceed  the  sum  of  twenty  thousand  dollars,  and  jur- 
ther  Provided^  That  no  money  shall  be  paid  for  said  property 
until  a  title  thereof  is  furnished  to  the  state  free  of  all  liens  and 
incumbrances. 

Sec.  2.  It  shall  be  the  duty  of  the  trustees  of  the  reform 
school  to  take  possession  of  said  property  after  the  completion  (if 
the  purchase,  and  cause  the  building  to  be  painted  and  repaired, 
and  erect  suitable  stables,  and  out- buildings  on  the  said  grounds, 
at  an  expense  not  exceeding  the  sum  of  one  thousand  dollars;  and 
they  shall  hereafter  as  soon  as  practicable  remove  to  said  prem- 
ises the  girls'  department  of  the  reform  school  which  is  now  tem- 
porarily located  at  Mt.  Pleasant,  Iowa. 

[Sec.  3  makes  a  t<»mporary  appropriation.    In  preparing  the  ori^al 
edition  of  this  work  the  whole  act  was  omitted  as  not  containmff  any  general 
provisions,  but  it  is  the  only  act  which  relates  to  the  establishment  of  the 
'  girls'  department  at  Mitchellville  and  is  therefore  here  inserted.] 
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479. 

Secs.  1659,  1660  and  1661. 

[19  G.  A.)  ch.  150,  amendB  ihene  sections  bjr  storikin^r  out  the  word  "  ma- 
jority" wherever  it  occurs  therein  and  inserting  in  lieu  thereof  the  words, 
^*  twenty-one  year8.*^\ 

480. 

SUPPORT  OP  GIRLS  IN^STATE  REFORM  SCHOOL. 

[Nineteenth  General  Assembly,  Chapter  92.] 

Section  1.  There  is  hereby  appropriated,  out  of  any  money  in  Appropriation, 
the  state  treasury  not  otherwise  appropriated,  the  sum  of  ten  dol- 
lars per  month,  or  so  much  thereof  as  may  be  necessary,  for  each 
girl  actually  supported  in  the  state  reform  school,  counting  the 
average  number  sustained  in  the  school  for  the  month,  and  upon 
the  presentation  to  the  auditor  of  state,  each  month,  of  a  sworn 
statement  of  the  superintendent  of  the  average  number  of  girls 
supported  by  the  school  for  the  preceding  month,  the  auditor  of 
state  shall  draw  his  warrant  on  the  treasurer  of  state  in  favor  of 
the  treasurer  of  the  board  of  trustees  of  the  state  reform  school 
for  the  sum  hereinbefore  provided. 

Sec.  2.  The  provisions  of  section  1  of  this  act  shall  apply  from 
and  after  October  1,  1881. 

481. 

Sec  1675. 

[19  G.  A.,  ch.  166,  %  1,  amends  this  section  by  striking  out  the  words 
''  eight  thousand '*  in  the. fourth  line  and  inserting  in  lieu  thereof  the  words  * 

**ten  thousand/'] 

Sec.  1676. 

ri9  G.  A.,  ch.  166«  §  2,  repeals  this  section  as  amended  and  enacts  the 
following  as  a  substitute  therefor:] 

Sec  1676.  For  the  purpose  of  meeting  current  expenses 
there  is  appropriated  out  of  the  state  treasury  so  much  as  is 
necessary,  not  to  exceed  forty  dollars  per  quarter  for  each  pupil 
in  said  institution  except  non-residents  at  the  time  of  their  re- 
ception. 

Sec*  3.  All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

Sec  1677. 

[^19  G.  A.,  ch.  175,  §  1,  provides  that  all  boards  of  trustees  of  state  insti- 
tutions shall  make  biennial  reports  to  the  governor  on  or  before  the  fifteenth 
day  of  August  preceding  the  resrular  session  of  the  general  assembly:  See 
that  act  in  supplement  to  page  28.] 

483. 

Sec  1692. 

[19  G.  A.,  ch.  105,  amends  18  G.  A.,  ch.  203,  so  as  to  insert  in  this  section 
the  word  *' thirty -Jive''  in  place  of  the  word  **twenty-eisrht,'' with  the 
proviso  that  such  change  shall  **  commence  and  have  effect  from  the  quarter 
commencing  January  1,  1882."] 
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Sec.  1693. 

fThe  word  "eleven"  before  "thousand"  in  the.foarth  line  is  made 
'*  Itrenti/'one  "  by  20  O.  A.,  ch.  73.  The  amount  had  bt?en  previously 
changed  by  18  G.  A.,  ch.  203,  and  19  G,  A.,  ch.  105.] 

Sec.  1694. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  boards  of  trustees  of  slate  institu- 
tions shall  make  biennial  reports  to  the  fjovemor  on  or  before  the  15th  day 
of  August  preceding  the  regular  sessions  of  the  general  assembly:  See  that 
act  in  supplement  to  page  28.]  , 

486. 

16  G.  A.,  Ch.  129,  §  9. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  reports  of  boards  of  trustees  of 
state  institutions  shall  be  made  biennially  to  the  governor  on  or  before  the 
15th  day  of  August  preceding  the  regular  sessions  of  the  general  assembly: 
See  that  act  in  supplement  to  page  ^.] 


Sec.  1713. 

The  school  district  being  a  public 
corporation  or  quasi  corporation,  is 
not  liable  for  personal  injuries  sus- 
tained on  account  of  the  negligent 


4S9. 


construction  of  its  school  houses,  or 
negligence  in  failing  to  keep  them  in 
repair:  Lane  v.  District  Toumship  of 
Woodbury,  58-462. 


490. 


Sec.  1715. 

A  court  of  equity  may,  in  a  proper 
case,  set  aside  an  award  by  arbitra- 
tors chosen  under  this  section.  Ap- 
peal to  the  county  superintendent, 
under  §  1829,  is  not  the  proper 
remedy:  D\si.  Vpof  Algona  v.  Dist, 
Tto  of  Lotfs  Creek,  54-286. 

The  arbitration  here  coniemplated 
is  the  nrbitration  provided  for  by  the 
statute  (see  Code  §§  3416-3431),  and 
a  court  cannot  enter  up  judgment  for 
a  different  amount  than  that  taxed  in 
the  award:  Dist.  Twp,  cfLittU  Sioux 

Sec.  1717. 

[  19  G.  A.,  ch.  51,  SI,  amends  subdivision  2  of  this  section  by  mlding^ 
thereto  the  followinjr:  '*And  to  authorize  the  hoard  of  directors  to  obtain^ 
at  the  expense  of  the  district  township,  such  highways  as  such  hoard  matt 
deem  necessary  for  proper  access  to  the  school' houses  in  their  district.^^ 
And  §  2  of  the  same  act  amends  subdivision  3  by  adding  thereto  the  follow* 
ing:  **  And  for  ohlaining  highways  for  access  to  schooUhotises,*''] 

of  a  debtor  of  the  district  without 
consideration :  Distt^ct  Toirnship  qf 
Washington  v.  Thomas^  59-50. 


v.  Ind.  Dist.  of  Little  fHouT,  60-141. 
Where  a  portion  of  an  independent 
district  is  severed  and  restored  to  a 
district  town^ip,  to  which  it  geo* 
graphically  belongs,  it  seems  that 
bonds  issued  by  the  independent 
district  must  be  taken  into  account 
in  apportioning  the  liabiiitiee  be- 
tween it  and  *he  district  township, 
although  the  district  township  can- 
not issue  such  bonds:  Albin  r.  Board 
of  Directors  of  Ind.  Diet,  qf  West 
Branch,  58-71 


The  electors  of  a  district  township 
have  no  power  under  this  section,  or 
otherwise,  to  aathoriae  the  discharge 


Sec.  1723. 

The  board  of  directors  has  no  au* 
thority  to  bind  the  district  township 
for  insurance  of  building,  furniture, 
kc,\  Anu  Ins.  Co*  ».  Dist.  Tp.  of 
Willow,  ry%-^OQ.  ' 

A  board  of  directors  hni  no  autho^ 


493. 


ity  to  employ  one  of  its  number  for  a 
compensation  to  oversee  the  comple- 
tion of  a  school-house  abandoned  by 
the  contractor:  More  r.  lud,  Diui* 
qf  Toledo  City,  55-654. 
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BARB  WIRE  FENCE  AROUND  SCHOOL  GROUNDS. 

[Twentieth  General  Assembly,  Chapter  103.]    . 

Section  1.  It  is  hereby  made  the  duty  of  the  board  of  direct-  To  be  removed 
ors  of  every  independent  district  and  of  every  district  township  i^^  ^*^^*  ^' 
to  remove  before  the  first  day  of  September,  A.  D.  1884,  any 
barb  wire  fence  enclosing  in  whole  or  part  any  public  school 
grounds  in  such  district  and  it  is  also  made  the  dut^  of  any  per- 
son owning  or  controlling  any  barbed  wire  fence  within  ten  feet 
of  any  public  school  grounds  to  remove  the  same  within  the  time 
heroin  above  named. 

Sec.  2.     Hereafter  barb  wire  shall  not  be  used  in  enclosing  in  Shalt  not  he 
whole  or  in  part  any  public  school  building  or  the  grounds  upon  )^'St^o7ichoI)i^^ 
which  the  same  may  stand;  and  no  barbed  wire  shall  he  used  fors^uud. 
a  fence  or  other  purpose  within  ten  feet  of  any  public  school 
ground. 

Sec.  3.  For  a  failure  or  neglect  on  the  part  of  any  board  of  Penalty, 
directors  of  any  independent  district  or  of  any  district  township 
to  carry  out  the  provisions  of  this  act  any  member  of  such  board 
shall  be  fined  on  conviction  not  exceeding  twenty-five  dollars, 
any  person  violating  the  provisions  of  this  act  shall  on  conviction 
thereof  be  fined  not  exceeding  twenty^fivo  dollars. 

494. 

Sec  1726. 

As  to  what  rules  it  is  competent  I  see  notes  to  §  1735. 
for  the  board  to  make  and  enforce,  | 

INSURANCE  OP  SCHOOL  PROPERTY. 

[Nineteenth  General  Assembly,  Chapter  149.] 
Section  1.  The  board  of  directors  of  any  independent  school 
district  organized  under  any  of  the  laws  of  this  state  may  use  un- 
appropriated contingent  funds  for  the  purpose  of  effecting  an  in- 
surance on  the  school  property  of  their  district,  but  they  may 
contract  no  debts  for  this  purpose. 

BETTINO  OUT   SHADE  TREES. 

[Ninteenth  General  Assembly,  Chapter  23.] 

Section  1.   The  board  of  directors  of  each  district  township  and  getting  ont 
independent  district  shall  cause  to  be  set  out,  and  properly  pro-  "^<^^«  ^^^ 
tected,  twelve  or  more  shade  trees  on  each  school'house  site,  be- 
longing to  the  district,  where  such  number  of  trees  are  not  now 
growing,  and  such  expense  shall  be  paid  from  the  contingent 
fund. 

Sec  2.    It  shall  be  the  duty  of  the  county  superintendent,  in  rountyfrnper. 
visiting  the  several  schools  in  his  county,  to  call  the  attention  of  i«t«na«?ttt  to 
any  board  of  directors  neglecting  to  comply  with  the  require-  to  riuuw!  , 
ments  of  this  statute,  and  the  required  number  of  shade  trees 
shall  be  planted  as  soon  thereafter  as  the  season  will  admit. 

[Section  3  amends  §  1745,  which  see,  in  fiupplemeut  to  page  498.] 
9 
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495. 


Sec.  1734. 

A  teacher,  who  ia  aggrrieved  by  be- 
in^  discharged  hy  the  board  without 
being  permitted  to  be  present  or 
make  defense,  ahoald  appeal,  under 

Sec.  1735 

A  rule  providing  for  expulsion  of  a 
pupil  for  failure  to  pay  for  damages 
done  by  him  to  school  property,  when 
his  default  is  no  breach  of  good  or- 
der or  good  morals,  is  beyond  the 


§  1829,  to  the  county  superintendent 
He  cannot  treat  the  action  of  the 
board  as  void :  Kirhpatrick  r.  Ind. 
Sch,  Dist.  ofUherty,  53-585. 


authority  of  school  officecB  to  pro- 
mulgate or  enforce :  Perkins  ^  Board 
of  Directors,  dtc,  of  West  Dcs 
Moines,  56-476. 


496. 
Sec.  1739. 

[19  G.  A.,  ch.  46,  repeals  this  section,  and  re-enacts  it  with  the  insertion 
of  the  words  **  of  independent  districts  "  after  the  word  **  directors,"  in  the 
second  line,  and  with  the  addition  at  the  end  of  the  section  of  the  following 
words:  **  and  shall  be  empowered  to  administer  the  oath  of  office  to  the  seC' 
retary,  treasurer,  and  members  of  the  board/'} 


498. 
Sec.  1745. 

,    [19  G.  A.,  ch.  23,  §  3,  amends  this  section  by  adding  to  it  the  following:] 
12.     The  number  of  trees  set  out  and  in  thrifty  conditioa  on 
each  school- house  grounds. 

[llie  other  sections  of  the  same  act  are  inserted  following  §  1729,  in  sup- 
plement to  page  494.] 

Sec.  1747. 

The  treasurer  of  a  district  town- 
ship has  no  authority  to  bind  the 
township  by  his  contracts  or  admis- 


sions:   Carpenter 
Union,  5&-«35. 


V.  Dist,  Tfcp.  of 


Sec.  1748. 

The  payment  of  money  out  of  the  I 
contingent  fund  to  secure  a  highway 
to  a  school-house  is  not  unlawful: 


Ind.  Dist.  of  Flint  River  v,  Kelley, 

55-568. 


499 


Sec.  1753. 

It  is  the  duty  of  the  president  to 
determine  whether  the  contract  of 
the  sub-director  conforms  to  the  pro- 
visions of  law,  and  give  or  withhold 
his  approval  accordingly.  If  he  with- 
hold approval,  thougn  erroneously, 
the  contract  is  incomplete.  An  ac- 
tion, however,  may  be  mainteined 
on  the  contract  if  it  has  been  per- 
formed without  objection  on  the  part 
of  the  district,  or  part  payment  has 
been  made  thereunder  for  services 
rendered,  or  there  have  been  other 


acts  upon  the  part  of  the  district 
evincing  an  intention  to  ratify  the 
contmct  and  waive  its  formal  approv- 
al. But  where  the  services  were  ren- 
dered after  notification  b^  the  j)refii- 
dent  that  he  would  not  approve  the 
contract,  and  there  is  no  proof  that 
the  services  were  accepted  or  the  con- 
tract ratified,  the  mere  rendering  of 
the  services  will  not  entitle  plaintiff 
to  recover:  Place  t.  Dist,  T'p  of 
Colfax,  56-573. 
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501. 

Sec.  1767. 

[19  G.  A.,  ch.  167,  providing  for  a  board  of  examiners  to  examine  teach- 
ers for  state  certificates  and  diplomas,  is  inserted  in  supplement  to  page  460.] 

503. 

Sec.  1774. 

[19  G.  A.,  ch.  161,  S  2,  amends  this  section  by  striking  out  all  the  words 
after  **  directed,"  in  the  seventh  line,  and  insertmg  in  lien  thereof  the  fol- 
lowinff:  **  he  may,  at  his  discretion,  visit  the  different  schools  in  his  county, 
and  shall,  at  the  request  of  a  majority  of  the  directors  of  a  district,  visit 
the  school  in  said  district  at  least  once  during  each  term,**] 

Sec.  1776. 

[19  G.  A.,  ch.  161,  §1,  amends  this  section  by  striking  out  the  word 
"  three  "  in  the  second  line,  and  inserting  in  lieu  thereof  the  word  '^four,'*] 


508. 


Sec.  1796.       ' 

This  section,  as  to  change  of  bound- 
aries of  sub-districts,  does  not  apply 
to  independent  districts,  the  bounaa* 
ries  of  which  can  be  changed,  if  at 
all,  only  in  pursuance  of  §§  1797  and 
1806:   Eason  v,  Douglass,  55-890. 

Where  a  restoration  of  territory  is 
agreed  to,  and  no  time  fixed  therefor, 

Skc.  1797. 

There  is  now  no  provision  exempt- 
ing sub-districts  irom  the  rec^uire- 
ment  that  they  shall  be  co-termmous 
with  the  district  township,  except 
that  made  by  this  section :  Large  v. 
Dist,  Tp.  of  Washington,  53-^68. 

To  warrant  the  action  of  the  coun- 
ty superintendent  in  attaching  a  por- 
tion of  a  district  township  to  another 
township,  the  consent  of  the  direct- 
ors of  the  township  from  which  the 
territory  is  detached,  and  the  exist- 
ence of  natural  obstacles,  must  both 
apx>ear  Otherwise  such  action  is 
unauthorized  and  void.  Such  action 
may,  however,  be  le^lized  by  a  cu- 
rative act    But  the  district  township 


it  will  be  considered  as  taking  place 
the  first  of  March  following;  and 
taxes  collected  prior  to  that  time 
should  be  paid  to  the  township  to 
which  the  territory  had  previously 
been  attached:  District  Township  cf 
Honey  Creek  v.  Floete,  59-109. 


cannot  be  deprived,  by  such  curative 
act,  of  taxes  already  levied  on  the 
territory  at  the  time  the  transfer  was 
made:  Ind,' Dist.  of  Union  v.  Tnd, 
Dist.  of  Cedar  Rapids,  17  N.  W. 
Rep^,  895. 

Whether  a  portion  of  one  district 
township,  which  is  annexed  to  an- 
other district  township  for  school 
purposes,  is  properly  so  annexed  or 
not,  taxes  leviea  and  collected  upon 
the  certificate  of  the  township  to 
which  the  territory  is  attached  should 
be  paid  to  such  township,  and  not  to 
the  township  to  which  the  territory 
properly  belongs:  District  Township 
of  Honey  Creek  v.  Floete,  59-109. 


509. 

Sec.  1798. 

[19  G.  A.,  ch.  160,  amends  this  substitute  (18  G.  A.,  ch.  111)  by  adding 
thereto  the  following:] 

Provided^  however^  that  no  such  restoration  shall  be  made  un- Restoration  not 
less  there  are  fifteen  or  more  pupils  between  the  ages  of  five  and  {^jhere^  are 
wenty-one  years  actually  residing  upon  said  territory  sought  to  15  pupils  anda 
be  restored  and  not  until  there  has  been  a  suitable  school-house*^^^  ^^"*^' 
erected  and  completed  within  the  limits  of  said  territory  suitable 
for  school  purposes. 
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The  primary  object  of  the  amend- 
ment of  this  section  seems  to  have 
been  to  place  independent  districts 
on  the  same  footing  as  district  town- 
ships and  sub-distncts  therein.  Up- 
on the  change  of  territoiy  from  an 
independent  district'  to  a  district 
township,  there  must  be  an  ap^r- 
tionment  of  all  assets  and  liabilities, 
as  provided  in  §  1715,  although  a 
part  of  such   liabilities    consists  of 

After  Sec.  1800. 


bonds  issued  by  the  independent  dis- 
tricts which  the  district  township 
would  have  no  authority  to  issue. 
This  section  applies  as  well  to  terri- 
tory incorporated  into  an  independ- 
ent district  at  the  time  of  its  organi- 
zation, as  to  such  as  is  subsequently 
attached  thereto:  Albin  v.  Board  of 
Directors  of  Ind.  Dist.  of  West 
Branch,  58-77. 


BOUXDABIES  OP  INDEPENDENT  DISTRICTS. 

[Nineteenth  General  Assembly,  Chapter  118.] 

Section  1.    All  the  territory  of  an  incorporated  city  or  town, 

Territory  in-     whether  included  within  the  original  incorporation  or  afterward 

ward  attached  attached  thereto  in  accordance  with  the  provisions  of  law,  shall 

be  or  become  a  part  of  the  indeuendent  district  or  districts  of  said 

city  or  town. 

Sec.  2.     When  boundaries  are  changed  by  the  taking  effect  of 
Settlement  of    this  act,  the  respective  boards  of  directors  shall  make  an  equita- 
bimies?"*^  "*  ble  settlement  of  the  then  existing  assets  and  liabilities  of  their 
districts,  as  provided  for  by  section  1715  of  the  code. 

510. 

Sec.  1802. 

[By  20  G.  A.,  ch.  103,  boards  of  directors  of  independent  districts,  as  well 
as  district  townships,  are  directed  to  remove  any  barb  wire  fence  enclosini? 
public  school  grronnds,  and  the  use  of  such  wire  in  fencing  school  grounds  is 
prohibited:  See  that  act  in  supplement  to  page  493.] | 


Sec  1829. 

A  teacher,  claiming  that  he  is 
wronjD[fully  discharged  by  the  board 
for  incompetency  without  being 
heard,  should  appeal »  as  here  pro- 
vided. He  cannot,  without  doinff 
so,  maintain  an  action  for  his  salary 
on  the  ground  that  such  dismissal  fs 
void:  Kirkpatrich  f.  Tnd.  Sch,  Dist, 
of  Liberty,  53-585. 

Cases  wherein  the  jurisdiction  and 
power  of  directors  are  brought  in 
question,  and  wherein  questions  arise 


521. 


involving  the  construction  of  statutes 
conferring  power  upon  school  officers, 
may  properly  be  brought  in  the 
courts,  as  by  mandamus  for  instance, 
without  prosecutinff  the  appeal  here 
provided.  So  held,  as  to  power  of 
directors  to  make  certain  rules,  under 
which  plaintiff  was  excluded  from 
school :  Perkins  v.  Board  of  Dirert' 
or  ft,  (£•€.,  of  West  Des  Moines.  56- 
476. 


Sec  1850. 

This  section  applies  to  land  pur- 
chased upon  judgments  recovered 
upon  mortgages  or  contracts  referred 
to  in  §  1874f  being  such  mortgages 
or  contracts  as  county  authorities  are 
authorized  to  make  under  the  chap- 
ter of  the  Code  relating  to  the  school 
fund.    In  a  case  where  the  school 


525. 


fund  was  not  loaned  by  the  county 
authorities  under  the  provisions  of 
the  general  statute,  but  was  loaned 
by  the  state  under  the  provisions  of  a 
special  statute^  held,  that  the  county 
had  no  authority  in  the  matter:  Car- 
ter  V.  Sherman^  16  N.  W.  Rep.,  707. 
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528. 
Skc.  1862. 

[19  G.  A.,  ch.  174,  §  2,  amends  this  section  bjr  striking  out,  in  the  fourth 
line,  the  words,  ^*  together  with  two  good  sureties.''] 

529, 

Sec.  1865. 
[Repealed  by  19  G.  A.,  ch.  174,  §  1.] 


Sec.  1873. 

The  change  in  this  section  made  by 
18  G.  A.,  ch.  12,  §  5,  pertains  to  the 
mere  question  of  costs,  and  therefore, 
as  applicable  to  mortgages  executed 


531. 


prior  to  its  passage,  is  not  unconsti- 
tutional as  mipairing  the  obligation 
of  contracts:  County  of  Kossuth  r. 
Wallace,  60-508. 


535. 

Sec.  1897. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  librarian  shall  make  biennial 
reports  to  the  governor,  on  or  before  the  15th  day  of  August  preceding  the 
regular  session  of  the  general  assembly:  See  that  act  in  supplement  to 
page  28.] 

536. 

Sec.  1899. 

[19  G.  A.,  ch.  13,  amends  this  section  as  it  here  stands  by  inserting  after 
the  word  **  dollars,"  in  the  sixth  line,  the  words,  **  annually  from  and  after 
the  first  day  of  January  y  1882."  19  G.  A.,  ch.  113,  amends  18  G.  A.,  ch. 
194,  so  as  to  insert  in  place  of  the  word  '*  two,'*  in  the  second  line  of  this 
section,  the  word  **  three,''] 

[20  G.  A.,  ch.  191,  §  3,  repeals  the  provision  in  this  section  [as  amended] 
appropriating  $500  per  annum  for  an  assistant  librarian.  Sec.  4  of  same 
act  changes  tne  salary  of  the  librarian.  See  that  section,  inserted  in  sup- 
plement to  page  9i4.  The  other  sections  of  the  act  make  temporaiy  provis- 
ion for  assistants  and  purchase  of  books.] 

537. 

Sec.  1906. 

[19  G.  A.,  ch.  175,  §  1,  provides  that  the  board  shall  make  biennial  reports 
to  the  governor  on  or  before  the  15th  day  of  August  preceding  the  regular 
sessions  of  the  general  assembly:    See  that  act  in  supplement  to  page  28.] 

541; 

Sec.  1920. 

A  lease  for  999  years  held  not  in-  I  v,  Z).  Jf.,  J.  dt  M.  R.  Co.,  58-205, 
valid  under  this  section:  Todhunter  \ 


542. 


Sec.  1923. 

An  instrument  assigning  a  judg- 
ment need  not  be  recorded  to  be  val- 
id as  to  third  parties.  The  chose  in 
action  so  assigned  can  not  be  re- 
garded as  in  the  possession  of  the 
assignor  at  the  time  of  the  transfer. 


or  as  retained  in  his  possession  after* 
ward:  Howe  v,  Jones,  60-70. 

Possession  retained  by  vendor  or 
mortgagor  after  recording  the  in- 
strument, as  authorized  by  this  sec- 
tion and  §  1925,  is  strictly  lawful  and 
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not  fraudulent  or  a  badge  of  fraud, 
unless  such  retention  is  a  part  of  the 
consideration  of  the  sale:  Jordan  r. 
Lendrum,  55-478. 

A  creditor  who  does  not  s  cure  a 
levy  under  attachment  or  execution 
uefore  notice  of  an  unrecorded  sale 
or  mortjrage,  is  not  protected:  (fol- 
lowing Cragin  v,  Carmichael^  2  Dill., 
519;  Allen  v.  McCalla,  25-464) 
Crooks  V,  Stuart  (U.  S.  C,  C.  for 
Iowa).  7  Fed.  Rep.,  800. 

where  the  property  at  the  time 
of  the  sale  is  in  the  actual  possession 
of  a  third  person  as  lessee  or  the 
like,  a  sale  without  notice  and  with- 
out change  of  possession  is  valid, 
and  it  is  wholly  immaterial  in  such 
cases  whether  or  not  the  owner  has 
the  right  to  the  immediate  possession : 
Campbell  v,  Hamilton,  19  N.  W. 
Rep.,  220. 

This  section  has  no  application  to 
an  assignment  of  a  judgment:  Howe 
V,  Jones,  57-130. 

The  mortgage  must  be  filed  in  the 
county  where  the  mortgagor  resides. 
It  is  not  sufficient  that  it  is  filed  in 
the  county  where  the  property  is 
situated:  Stewart  v.  Smith,  60-275. 

Where  the  mortgaged  property  is 
in  the  posses-tion  of  an  a^nt  of  the 
mortgagee,  an  officer  levymg  an  at- 
tachment thereon  is  bound  to  take 
notice  of  the  possession  of  such 
mortgagee,  althouerh  the  mortgage 
is  not  properly  filed  for  record:  Ibid. 

To  bind  an  officer  levying  an  at- 
tachment with  notice  of  an  existing 
unrecorded  mortgage  thereon,  it  is 


not  necessary  that  such  notice  be  re- 
ceived by  him  subsequent  to  th^ 
writ  being  placed  in  his  handa: 
Ibid. 

An  attaching  creditor  who  makes 
a  levy  without  notice  of  an  unrecorvl- 
ed  mortgage,  is  protected  against 
such  mortgage,  although  he  receives 
notice  thereof  before  the  sale  under 
his  levy.  (Overruling  Kest^et/  t.  Mc- 
Henry,  bAr-V^iy,  Bacon  v.  Thompson, 
60-284. 

Where  the  description  of  the  prop- 
erty covered  by  the  mortgage  was 
**  all  the  cut  and  growing  and  having 
grown  on  the  "  premises  described. 
held,  that  the  description  was  too  un- 
certain to  be  of  any  validity  against 
an  officer  who  had  levied  upon  the 
property,  and  that  the  court  would 
not  insert  or  understand  the  word 
**  crops  "for  the  purpose  of  curing 
the  defect:  Clay  v.  Currier,  17  N.W. 
Rep.,  760. 

The  description  of  the  mortgaged 
property  as  *'  one  oscillation  thresher, 
size  6,  30  inch  cylinder,  and  also 
one  Chicago  Pitts  ten  horse  power," 
held,  insufficient:  Hayes  v.  Wilson, 
17  N.  W.  Rep.,  110. 

The  fact  that  a  chattel  mortgage 
is  given  after  the  mortgagor  becomes 
insolvent,  and  contains  an  agreement 
that  he  may  remain  in  possession  of 
the  property,  and  sell  it  in  the  ordi- 
nary course  of  trade,  and  aopiy  the 
proceeds  to  his  own  use,  aoes  not 
render  the  mortgage  fraudulent: 
Sperry  v.  Ethridge,  19  N.  W  Rep., 
657. 


644. 


Sec.  1927. 

The  equity  of  redemption  of  the 
mortgagor  of  personal  property  after 
conditions  broken,  is  subject  to  sale 
or  transfer  as  other  property,  and 
passes  under  a  general  assignment. 
After  such  general  assignment  the 
assignee  is  not  subject  to  garnish- 
ment in  a  suit  against  the  mortgagor: 
Gimble  v.  Ferguson,  58-414.  So, 
also,  where,  by  agreement  between 
mortgagor,  mortgagee  and  an  at- 
taching creditor,  it  was  agreed  that 
the  mortgaged  property  be  sold  in 
bulk  and  the  proceeds,  after  satisfy- 
ing the  mortgage,  be  applied  upon 
the  attachment,  held,  that  this  agree- 


ment transferred  the  mortgagor's 
equity  of  redemption  and  took  prior- 
ity over  a  subsequent  attachment  of 
such  proceeds  by  another  creditor: 
Phelps  V,  Winters,  59-561. 

It  mortgagee  has  the  right  to  take 
posseasion,  he  may  do  so  even  after 
levy,  and  leave  no  interest  in  the 
mortgagor  subject  to  levy:  Wells  r. 
Chapman,  59-658. 

The  mortgagor  of  exempt  personal 
property  may  maintain  an  action  for 
danfage  where  the  same  has  been 
wrongfully  seized  and  sold  upon  ex- 
ecution :  Evans  v.  St.  Paul  Harvester 
Works,  IS  N.W.  Rep.,  881. 
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545. 
Sec.  1931. 
A  mortgage  will  attach  to  an  after  |  acquired  title:  Rice  v,  Kelso,  57-115. 


Sec.  1933. 

A  grant  of  an  estate  to  commence  in 
futuro  would  give  the  grantee  a  pres- 
ent interest  in  the  property;  therefore, 
held,  that  an  instrument  purporting 
to  convey  premises  in  the  usual  form 
of  a  deed,  but  containing  the  stipu- 

Sec.  1934. 

Though  the  conveyance  to  the 
trustee  is  absolute  in  form,  a  pur- 
chaser from  the  trustee,  with  knowl- 
edge of  the  trust,  takes  subject  there- 


lation  that  the  grantee  **  shall  have 
no  interest  in  the  said  premises  as 
long  as  the  said  grantor  shall  live  *' 
did  not  transfer  any  estate  to  the 
grantee:  Leaver  v.  Gauss,  17  N.  W. 
Uep.,  522. 


to:  Sleeper  r.  Iselin,  17N.W.  Rep., 
922. 

Seftion    applied:     McHenry    v. 
Painter,  58-365. 


546. 


Sec.  1937. 

This  section  applies  where  the  per- 
son purporting  to  convey  the  title 
has  no  title,  as  well  as  where  he  is 
in  fact  the  owner,  but  his  title  is  sub- 
ject to  incumbrances,  in  violation  of 
his  covenants.  In  either  case  the 
wife  joining  is  not  estopped  from 
relying  upon  an  outstanding  title  or 
incumorance  inconsistent  with  the 
conveyance    in    which    she     joins: 

Sec.  1940. 

The  taking  of  a  mortgage  on  the 
same  property  is  a  merger  or  waiver 
of  the  vendor's  lien:  Stuart  v,  Har- 
rison, 52-511;  Escher  v,  Simmons, 
54-269. 

A  contract  by  the  vendee  to  con- 
vey, will  not  operate  to  defeat  the 

547. 
Sec.  1941. 


Thompson  v.  Merrill,  58-419. 

The  fact  that  the  land  conveyed  is 
not  owned  by  the  husband  does  not 
render  the  wife  liable  to  any  greater 
extent  under  the  covenants  of  the  deed 
than  if  it  had  been  owned  by  him,  in 
case  the  title  is  not  in  her,  and  such 
covenants  will  not  work  an  estoppel  as 
to  her:  Thompson  v,  Merrill,  58-419. 


vendor's  lien :  Noyes  v.  Kramer,  54- 
22. 

This  section  is  unconstitutional,  so 
far  as  it  applies  to  liens  existing  be- 
fore its  enactment:  Webster  v,  Mc 
Cullough,  61-496. 


A  deed  which  does  not  purport  to 
convey  the  property,  but  quit-claims 
the  grantor  s  nght,  title,  interest  and 
estate  therein,  is  a  quit-claim  deed, 
and  the  grantee  therem  can  not  be  re- 
garded as  a  purchaser  without  notice 
of  equities  affecting  grantor's  title; 
Wightman  v.  Spofford,  56-145. 

A  subseouent  purchaser  by  war- 
ranty deed  from  one  holding  by 
quit-claim,  is  protected  as  a  bona  fide 
purchaser:  Winkler  t?.  Miller,  54- 
476. 

A  purchaser  at  a  sheriff's  sale  with- 
out notice  is  protected  against  latent 
equities,  but  a  mere  creditor  is  not: 
Jones  V,  Brandt,  59-332. 

The  fact  that  a  party  having  a  deed 
to  property  on  record,  stands  by  and 
lets  it  be  sold  as  the  property  of  an- 
other, without  taking  steps  by  injunc- 
tion to  restrain  such  sale,  is  not  es- 


topped from  setting  up  his  title  as 
against  the  purchaser  at  such  sale: 
Ibid, 

Where  a  mortgage  is  given  to  se- 
cure a  pre-existing  indebtedness  and 
not  in  consideration  of  any  extension 
of  time,  the  mortgagee,  even  without 
notice  of  a  prior  unrecorded  mort- 
gage, does  not  acquire  any  rights 
superior  thereto:  Phelps  v.  Fockler, 
61-340. 

Where  an  assignment  of  a 
mortgage  is  not  recorded  and  a  sub- 
sequent purchaser  of  the  premises  re- 
leases a  mortgage  he  holds  upon  oth- 
er land  in  consideration  oF  the  release 
by  the  mortgagee  of  the  mortgage 
which  has  been  assigned,  such  I'elease 
will  extinguish  the  mortgage  as  to 
the  property  and  it  cannot  be  fore- 
closed by  the  assignee:  Dows  v, 
Craig,  17  N.  W.  Rep.,778. 
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549. 


Sec.  1944. 

Where  a  mortgrage,  after  being 
filed  with  the  recorder,  and  indexed, 
was  withdrawn,  and  not  recorded  for 
two  years,  held^  that  the  indexing 
alone  did  not  impart  constructive 
notice  to  persons  acqairing  liens 
without  other  notice  thereof.  The  in- 
dex alone  only  amounts  to  construct- 
ive notice^  for  the  time  intermediate 
the  indexing  and  recording  in  the 
usual  manner,  and  while  the  instru- 
ment remains  on  file  with  the  re- 
corder: Yerger  v.  Barz,  6&-n^ 

If  a  party  is  not  charged  with  con- 
structive notice  bv  what  appears  in 
the  index  book,  ae  is  not  bound  to 


look  further,  and  is  not  bound  by 
what  appears  of  record:  Thomas  v, 
Deaney,  57-58. 

**Helen"  and  "Ellen"  are  not  the 
same  christian  name,  and  an  index 
entry  in  name  of  one  does  not  impart 
notice  as  to  lien  against  the  other: 
Ihid, 

Where  the  index  erroneously  de- 
scribes the  propertv,  a  subsequent 
purchaser  will  not  be  affected  with 
notice,  even  though  the  examination 
of  the  record  of  the  instrument  would 
have  disclosed  facts  which  might 
have  put  him  upon  inquiry:  FeUra 
V.  How,  18  N.  W^^fWp.,  2%. 


553. 


Sec.  1958. 

Whilst  a  notary  "continues  in  oflRce, 
it  is  competent  for  him  to  amend  his 
certificate  of  acknowledgment  to 
supply  a  defect,  by  making  a  new 
one,  provided  it  is  in  accordance 
with  the  real  facts:  C,  B,  d^  Q,  B. 
Co.  0.  Uu?i8,  53-101. 


The  certificate  of  the  officer,  and 
his  testimony  as  to  the  acknowledg- 
ment, are  entitled  to  great  weight. 
The  presumption  is  very  stiting  in 
his  favor:  Bailey  v,  Landingham, 
53-722. 


555. 


Applies  to 
dee'is,  mort- 
gHges  and  con 
vvyances. 


stated  a   material   fact:  Scotten  t. 
iV^art,  17  N.W.  Rep.,  491.. 


Sec.  1964. 

In  an  action  against  a  notary  for 
damages  under  this  sectiouj  it  must 
be  alleged  that  he  knowingly  rois- 

Sec.  1966. 

[20  G.  A.,  ch.,  203,*§  1,  is  a  re-enactment  of  the  provisions  of  this  section, 
substituting,  however,  **  shall"  for  *'  may"  in  the  tenth  line,  inserting  **/^- 
gally"  before  "recorded"  in  the  eleventh  line,  and  omitting  *'thereof" 
m  the  twelfth  line.    The  ramainder  of  the  act  is  as  follows:] 

Sec.  3.  This  act  shall  apply  to  all  deeds,  mortgajjes  and  con- 
veyances made,  filed,  recorded  and  proved  as  contemplated  in 
section  one  of  this  act  prior  to  the  first  day  of  January,  1884. 


These  provisions  legalizing  defect- 
ive acknowledgments  do  not  apply  to 
tax  deeds.  The  acknowledgment  in 
such  cases  is  by  the  statute  essential 


to  the  validity  of  the  instrumenf,  and 
a  defect  therein  is  not  cured  by  such 
statute:  Goody kuntz  v,  Olaen,  54- 
174. 


Sec  1967. 
Following  Brinton  v.  Seecen,  12-  |  389;  Ferguson  r.  Williams,  53-717. 

560. 

Sec.  1988. 

[20  G.  A.,  ch.  23,  §2,  exempts  the  homestead  of  a  pensioner,  whether  the 
head  of  a  family  or  not,  paid  for  with  pension  money  or  the  proceeds  or  ac- 
cumulations thereof:    See  that  act  in  supplement  to  page  816.] 
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An  unmarried  woman  who  had  ac- 
cepted»  protected  and  wa»  providinsr 
for  children  of  a  deceased  sister,  held, 
to  be  entitled  to  the  homestead  ex  • 
emption:  Arnold  v,  Waitz,  53-706. 

As  to  who  is  "head  ot  a  fdmily  " 
under  the  provisions  for  exemption 
of  personal  property,  see  notes  to 
§  3072, 


Where  a  portion  of  the  homestead 
is  by  proper  proceeding  condemned 
ior  right  of  way,  the  damages  al- 
lowed are  exempt  from  execution. 
Whether  the  proceeds  of  a  voluntary 
conveyance  by  the  husband  of  a  por- 
tion of  the  homestead  for  right  of 
way  would  be  exempt,  quwre:  Kaiser 
r.  SeatQn,  17  N.  W.  Rep.,  664. 


561. 


Sbc.  1990. 

If  the  wife  actually  sums  an  instru- 
ment of  conveyance  or  incumbrance, 
she  will  not  be  allowed  to  dispute  its 
validity  ^n  the  ground  that  she  was 
ignorant  of  its  contents  or  that  she 
was  induced  to  do  so  by  fraud  or  de- 
ception of  her  husband,  in  the  ab- 
sence of  a  showing  that  the  grantee 
or  mortgagee  was  cognizant  of  such 
deception  and  fraud:  Edgell  v.  Ha- 
gens,  53-223;  Van  Sickles  v.  Town, 
5;^259. 

An  instrument  in  which  the  wife 
only  joins  for  the  purpose  of  releasing 
her  dower,  is  not  such  a  joint  instru- 
ment as  is  required  to  convey  or  en- 
cumber the  homestead:  Wilson  v. 
Christopher  son,  53-481. 

A  conveyance  of  the  homestead 
property  firom  the  husband  to  the 
wife  will  not  vest  in  her  such  title 
that  she  alone  can  make  a  valid  con- 
veyance thereof:  Spoon  v.  Van  Fos- 
sen,  53-494. 

An  oral  agreement  by  the  parties 
to  execute  a  mortgage  upon  the 
homestead,  for  money  Sorrowed  to  re- 
deem the  same  from  execution,  can 
not  be  specifically  enforced,  nor  can 
the  money  so  advanced  be  made  a 
lien  upon  the  premises  by  judicial 
decree:  Clay  v.  Richardson,  59-483. 

The  verbal  assent  of  the  wife  will 
not  bind  her  to  a  conveyance  of  the 
homestead:  Donner  v,  Rodenhaugh, 
61-269. 

Where  tha  husband   enters  into 


a  contract  to  convey,  to  which  both 
parties  expect  to  secure  the  as- 
sent of  the  wife,  but  such  assent  is 
not  secured,  the  husband  is  not  liable 
in  damages  for  failure  to  convey,  to 
the  same  extent  as  in  case  of  fraud. 
It  is  doubtful  whether  the  measure  of 
damage  in  such  case  against  the 
husband  would  be  more  than  the  pur- 
chase money  paid  and  interest.  At 
any  rate,  he  would  not  be  liable  to 
the  extent  of  the  difference  between 
the  contract  price  and  siich  greater 
sum  as  the  property  might  be  worth 
at  the  time  the  contract  should  have 
been  performed:  Ihid. 

Where  the  concurrence  of  the  wife 
in  a  mortgage  of  the  homestead  is 
procured  by  duress,  it  can  not  be  en- 
forceil:  First  National  Bank  of  Nc' 
vada  V.  Bryon,  17  N.  W.  Rep.,  165. 

Where  ii  husband  and  wife  have 
a  homestead  right  as  to  property 
greater  in  amount  than  can  be  claimed 
under  the  homestead  law,  the  boun- 
daries of  the  homestead  not  having 
been  established,  the  husband  can- 
not, by  conveyinpr  a  portion  of  the 
property  by  an  instrument  in  which 
the  wife  does  not  join,  limit  the 
homestead  right  to  another  portion 
thereof.  He  cannot  mnke  a  valid 
sale  of  any  portion  until  the  pro- 
visions of  §  1998  have  been  complied 
with:  Goodrich  v.  Brown ^  18  N.  W. 
Rep.,  893. 


562. 

Sec.  1992. 

[20  G.  A.,  Ch.  23,  §  2,  exempts  to  a  pensioner  his  homestead  acquired  with 
pension  money,  even  as  to  debts  contracted  prior  to  the  purchase  thereof. 
See  that  act  in  supplement  to  page  816.] 

The  entry  of  land  under  the  U.  S.  (  the  purchase  of  the  homestead  with- 
homestead  laws,  which  is  afterward  in  the  moaning  of  this  section.  The 
occupied  as  a  homestead,  constitutes    exemption  dates  from  stich  entty  and 
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not  from  the  issuance  of  a  patent: 
Green  v,  Farrar,  5{M26. 

The  homestead  being  subject  to 
the  lien  of  a  judgment  for  a  debt  con- 
tracted before  its  acquisition  from  the 
time  such  judgment  is  rendered,  a 
purchaser  after  the  lien  attaches, 
takes  subject  thereto,  and  in  case  of 
sale  of  the  propert^r  under  such  judg- 


ment has  no  other  riffht  than  that 
of  making  statutory  redemption  from 
the  sale:  Kimball  v.  Wilson,  59- 
638. 

A  conveyance  of  the  homestead 
can  not  be  set  aside  as  a  fraud  upon 
creditors  whose  claims  are  not  a  lien 
against  it:  AuUtnan  v.  Heiruff,  59- 
654. 


Sbc.  1993. 

Where  possession  of  the  property 
as  a  homestead  was  taken  pending 
foreclosure  proceedings,  held^  that 
the  wife  acquired  no  right  which 
she  could  assert  as  against  the  mort- 
gage, even  to  compel  the  plaintiff  to 
first  exhaust  other  property :  iTemerer 
V,  Bournes,  53-172. 

This  section  applies  onljr  where  the 
other  property  pledged  still  belongs 
to  the  mortgagor.  If  he  has  sold 
such  other  property  he  cannot  require 
that  it  be  proceeded  against,  in  the 
hands  of  a  third  party,  before  the 
homestead  is  sold.  Also,  by  a  sale 
of  a  portion  of  homestead  premises, 
the  homestead  right  thereto  is  lost, 
and  mortgagor  cannot  insist  that 
such  portion  be  first  applied  to  the 
payment  of  the  mortgage:  Dilger  v. 
Palmer,  60-117. 

The  lien  of  a  mortgage  of  the  home- 
stead executed  by  me  owner  before 
marriage,  is  prior  to  any  claim  the 
wife  may  have  by  the  subs*Hjuent 
man-iage,  but  in  a  foreclosure  suit  the 
wife  must  be  made  a  party  in  order 
that  the  judgment  be  binding  upon 


563. 


her  and  that  a  sale  therennder  may 
cut  off  her  dower  rights:  Chase  t>, 
Abbott,  20-154. 

Where  a  mortgage  is  given  cover- 
ing the  homestead  and  otker  land, 
and  then  a  second  mortgage  is  exe- 
cuted upon  the  same  land  so  far  as 
not  included  in  the  homestead,  and 
the  second  mortgage  is  foreclosed 
and  the  land  covered  by  it  sold,  the 
purchaser  thereof  can  not  insist  that 
the  homestead  be  first  subjected  to  the 
payment  of  the  first  mortgage:  Equi- 
table  Life  Ins.  Co,  v,  Gleason,  17  N. 
W.  Rep.,  524. 

Where  a  homestead  was  sold  un- 
der special  execution  and  the  surplus 
in  the  sheriff's  hands  was  applied  up- 
on other  executions  against  the  de- 
fendant, and  it  was  shown  that  such 
other  executions  were  not  upon  judg^ 
ments  which  could  be  enforced  against 
the  homestead,  but  such  application 
of  the  surplus  was  made  without  ob- 
jection on  the  part  of  plaintiff,  held, 
that  he  could  not  recover  such  sur- 
plus in  an  action  against  the  sheriff: 
Brumbach  V.Zollinger,  59-384. 


Sec.  1994. 

Upon  sale  of  the  portion  of  the 
homestead  upon  which  the  house  is 
situated,  without  intention  to  build 
upon  and  occupy  the  residue  as  a 
homestead,  the  remaining  portion 
loses  its  homestead  character:  W indie 
r.  Brandt,  55-221. 

Continuing  to  occupy  the  house  as 
tenant  at  will,  after  the  conveyance, 
will  not  continue  the  homestead 
right:  Ibid, 

Where  the  building  was  not  in- 
tended for  business  purposes,  but  the 
lower  story  was  occupied  for  such 
purposes  by  the  owner,  while  the 
cellar  and  second  story  were  used  by 
him  for  pur^ses  of  a  residence,  held, 
that  the  entire  building  was  exempt: 
Wright  v.  DUzler,  54-620. 


564. 


Where  a  wife,  owning  a  home- 
stead, left  it,  and  removed  with  her 
husband  to  another  state,  for  a  tem- 
porary purpose,  held,  that  the  inten- 
tion to  return  must  have  existed,  and 
would  be  presumed  to  continue  until 
a  contrary  intent  was  shown:  Brad- 
show  V,  hurst,  57-745. 

Where  the  house  used  as  a  home  is 
situated  upon  lands  of  the  wife,  the 
homestead  may  also  include  land 
owned  by  the  husband.  It  is  entire- 
ly immaterial  whether  the  legal  title 
be  in  the  husband  or  wife,  or  whether 
one  of  them  holds  the  title  to  one 
tract  and  the  other  to  another  tract, 
where  the  two  tracts  are  used  as  a 
homestead:  Lowell  v.  Shannon,  60- 
713. 
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The  case  of  Rhode  ft  v,  McCormick, 
4-368,  as  to  a  homestead  right  in  the 
upper  story  of  a  building,  followed: 
Maviield  r.  Maasden,  59-517. 

Where  it  appeared  that  a  party 
owning  and  occupying  a  farm  as  a 
homestead  moved  to  town  to  practice 
law  with  the  intention  of  pursuing 
his  profession  permanently  \i'  hd  was 
able  to  make  a  living  by  it,  heldf  that 
the  intention  was  such  as  to  consti- 
tute an  abandonment  of  the  home- 
stead: Kimball  v.  Wihon,  59-638. 

Where  the  owner  with  his  family 
removed  permanently  from  the  prop- 
erty, resided  in  different  places,  voted 
at  elections  where  so  residing,  and 
had  no  definite  intention  of  returning 
to  the  property,  but  intended  to  ex- 
change it  for  another  homestead 
when  possible,  held^  that  the  facts 
showed  an  abandonment.  Abandon- 
ment may  be  shown  without  proof 


of  the  acquisition  of  a  new  homestead: 
Cotton  V,  Hamilf  58-594. 

Facts  held  sufficient  to  show  an 
abandonment:  Leonard  v.  Ingraham, 
58-406. 

Where  the  wife,  while  absent  from 
the  homestead,  requested  a  creditor 
of  the  husband  to  levy  an  attachment 
thereon,  held^  that  she  thereby  aban- 
doned her  homestead  right  and  could 
not  insist  upon  it  as  against  such  at- 
tachment: Parson  V.  Cooley^  6(^-268. 

The  homestead  exemption  is  for 
the  benefit  of  the  family.  So  long  as 
the  family  desires  to  keep  the  home- 
stead as  such,  and  does  actually  keep 
it,  it  remains  exempt,  although  the 
head  of  the  family  may  have  gone  to 
another  state,  and  acquired  property 
and  a  residence  there,  with  the  in- 
tention of  subsequently  removing  his 
family:  Savings  Bank  of  Decorah  v. 
Kennedy,  58-454. 


565. 


Sec.  1997. 

A  stable  kept  for  domestic  use,  in 
coimection  with  the  house,  is  appur- 
tenant to   the  homestead,  and  ex- 

Sec.  1998. 

Where  a  portion  of  defendant's 
farm,  upon  which  he  resided,  was 
sold  without  platting  a  homestead, 
but  the  dwelling  and  more  than 
enough  land  for  a  homestead  were 
left,  heldy  that  the  sale  might  l)e  set 
aside  as  between  the  parties,  but  was 
not  void:  Martin  v  Knapp,51S^&. 

Even  though  a  homestead  right 
may  exist  in  the  undivided  interest 
of  a  tenant  in  common,  yet  in  case  of 
an  execution  sale  of  such  tenant *s  in- 
terest it  is  not  proper  for  the  officer 
to  set  off  any  specific  portion  as  a 
homestead:    Farrv.Reilly,  58-899. 

White  r.  Roicleg,  46-680.  followed; 
Lowell  V,  Shannon,  60-71o. 

Sec.  2000. 

The  change  of  metes  and  bounds 
contemplated  by  this  section  has  no 
reference  to  a  conveyance  or  mortr 
gage,  and  the  change  herein  referred 
to  cannot  be  effected  in  that  way 
without  the  consent  of  the  husband 
or  wife,  unless  it  is  for  the  purpose  of 
the  acquisition  of  a  new  homestead: 
Goodrich  v.  Brown,  13  N.  W.  Rep.,« 
309. 

The  purchase  of  a  second  home- 
stead with  the  proceeds  in  part  of  the 


empt   without     regard    to    value: 
Wright  v.  Ditzler,  54-620. 


Failure  of  the  officer  to  plat  the 
homestead  as  here  directed  will  ren- 
der the  sale  void,  whether  it  be  on  a 
general  or  special  execution,  and  it  is 
immaterial  that  the  owners  make  no 
objection  to  a  sale  en  mtisse:  Owens 
V,  Hart,  17  N.  W.  Rep.,  898. 

Where  a  tract  of  land  including 
the  owner's  homestead  was  sold  on 
special  execution  in  a  lump,  after  first 
having  been  offered  in  forties,  held, 
that  tliere  was  no  prejudice  to  the 
owner  resulting  from  tailure  of  the 
sheriff  to  mark  out  and  plat  the 
homestead:  Brumbaugh  v.  Zollin" 
ger,  59-384. 


first  and  other  means  entitles  the 
owner  to  hold  it  exempt  from  debts 
contracted  subsequent  to  the  occu- 
pancy of  the  old  homestead,  where 
the  value  of  the  second  homestead 
does  not  exceed  that  of  the  first:  Lag 
V,  Templeton,  59-684. 

The  proceeds  of  the  homestead 
when  invested  in  a  new  homestead 
in  another  State  do  not  remain  ex- 
empt. Therefore,  where  a  party  sold 
his  homestead  in  Iowa  and  purchased 
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one  in  Missouri,  and  thereafter  sold 
hi&  homestead  in  Missouri  and  in- 
vested the  proceeds  in  a  homestead 
in  Iowa,  held,  that  he  could  not  hold 
the  last  homestead  in  Iowa  exempt 
from  debts  existing:  at  the  time  of 
its  purchase,  even  though  they  did 
not  antedate  the  first  homestead: 
Bogers  v,  Raisor,  60-365. 

Where  a  debtor  holding  a  home- 
stead exempt  from  execution  for  his 
debts  exchanged  the  same  for  other 
property  whicn  he  procured  to  be  con- 
veyed directly  to  his  wife,  held,  that 


the  property  thus  conveyed  to  the  wife 
did  not  become  subject  to  paypient 
of  his  debts,  and  that  such  convey- 
aiiceto  the  wife  was  not  fraudulent: 
Jones  V.  Brandt,  59-332. 

Where  defendant  relies  upon  the 
fact  that  his  homestead  was  procured 
with  the  proceeds  of  a  previous  home 
stead  in  order  to  establish  its  exemp- 
tion from  a  claim  which  antedates 
the  last  homestead,  the  burden  of 
proof  to  establish  that  fact  is  upon 
him :  First  National  Bank  ofDaven- 
port  V.  Baker,  57-197, 


566. 


•      Skc.  2001. 


The  defendant  claiming  that  his 
homestead,  purchased  since  the  con- 
b*acting  of  a  debt  which  it  is  sought 
to  enforce  against  it,  was  purchased 
with  the  proceeds  of  a  pnor  home- 


stead, has  the  burden  of  proving 
such  fact.  Plaintiff  makes  a  prima 
fade  cajse  by  showing  that  his  claim 
antedates  the  homestead:  First  Na$, 
Bk  of  Davenport  v.  Baker,  57-197. 


Sec.  2005. 

These  provisions  apply  where  the  I  exempt  as  a  homestead:  Green  r. 
party  claims  more  than  forty  acres  |  Furrar,  53-426. 


567. 


Sec.  2007. 

The  survivor  is  entitled  to  occupy 
the  homestead  for  a  reasonable  time 
in  which  to  make  an  election  wheth- 
er to  retain  such  possession  for  life, 
or  take  a  distributive  share  of  the 
property.  During  occupancy  for 
such  reasonable  time  the  survivor 
should  be  allowed  to  receive  the  in- 
come and  profits  therefrom.  So  Md, 
as  to  rent  of  coal  mine  on  premises: 
Cunningham  v.  Gamble,  57-46. 

As  to  right  of  survivor  to  recover 
damages  for  injuries  to  the  property 
during  occupancy,  see  Cain  v.  0.,  R. 
I.  d'  P.  R.  Co.,  54-255. 

The  right  of  the  wife  to  occupy 

Sec.  2008. 

WTiere  at  the  time  of  the  death  of 
the  wife,  owning  the  fee  of  the  home- 
stead, she  and  tne  husband  were  ab- 
sent from  the  homestead,  but  without 
having  as  yet  abandoned  it,  held, 
that  there  could  not  subsequently  be 
an  abandonment  by  the  husband  of 
his  life  interest,  except  by  a  setting  off 
of  a  distributive  share,  and  that  up- 
on his  death  the  property  descended 
to  the  heirs  free  from  his  debts:  Brad- 
shaw  V.  Hurst,  57-745. 

The  homestead  is  not  liable  in  the 
hands  of  the  survivor  or  heirs  for 
funeral  expenses  and  expenses  of'last 
sickness  or  deceased  owner:  Knox  v. 


the  homestead  after  the  death  of  the 
husband  is  not  a  nght  or  interest  in 
his  estate  which  she  takes  by  inherit- 
ance, but  a  mere  personal  right  un- 
accompanied by  a  title  or  proper- 
ty interest  therein;  therefore,  held, 
that  the  stipulation  in  an  ante-nuptial 
contract  by  which  the  wife  accepted 
the  provision  therein  made  in  lien  of 
her  rights  of  dower  and  inheritance, 
did  not  constitute  a  relinquishment 
of  her  right  to  occupy  and  possess 
the  homestead  during  her  life:  Ma- 
haffy  t>,  Mahaffy,  18  N.  W.  Bep., 
685. 


Hanlon,  48-252. 

Where  the  entire  homestead  ex- 
ceeds in  extent  the  dower  interest  of 
the  wife,  and  she  continues  occnpy- 
ing[  it  for  ten  vears  without  makmg 
claim  to  have  dower  admeasured,  she 
will  be  regarded  as  having  elected  to 
take  the  homestead  for  life  in  lieu  of 
the  distributive  share:  Conn  v.  Conn, 
58-747. 

The  occupancy  of  the  homestead 
under  a  devise  of  a  life  estate  of  land 
including  the  homestead,  will  not  be 
considered  as  an  election  defeating 
the  widow's  right  to  dower:  Blair  c. 
Wilson,  57-177. 
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568. 
Si:c.  2014. 

Where  the   person  in  possession  I  tenant  at  will:   Martin    r.  Knapp, 
does  not  recognize    the    owner  as    57-836. 
landlord,  he  can  not  be  regarded  as  | 


569. 


Sec.  2015. 

A  tenant  holding  over  after  the  ter- 
mination of  a  tenancy,  which  by  ex- 
press terms  of  the  lease  was  to  end 
at  a  particular  time,  is  entitled  onl^ 
to  three  days*  notice  to  quit,  as  speci- 
fied in  §  3611:  Kellogg  v.  Grave,  53- 
395. 

Where  property  was  bought  in  at 
an  execution  sale  under  such  circum- 

Sec.  2017. 

A  creditor  of  the  tenant  can  not, 
by  levy  on  a  growing  crop,  acquire 
priority  over  we  landlord's  lien  for 
rent:  Atkins  v,  Womeldorf,  53-150. 

Where  a  chattel  mortgage  was  ex- 
ecuted by  the  tenant  during  the  term 
of  the  lease,  and  afterward,  before 
the  expiration  of  the  term,  a  new 
lease  was  executed  covering  the  re- 
mainder of  the  term  and  an  addition- 
al period,  held,  that  for  rent  accruing 
during  the  unexpired  term  of  the  old 
lease,  the  landlord's  lien  remained 
paramount  to  the  chattel  mortgage: 
EolUna  v.  Proctor,  56-326. 

Where  a  grocer  used  horses  and 
wagons  in  connection  with  his  busi- 
ness, but  did  not  keep  them  on  the 
premises  leased  for  a  grocery,  held, 
that  the  landlord  owning  such  prem- 
ises did  not  have  a  lien  upon  such 
horses  and  wagons:  Van  Patten 
fj.  Leonard,  55-520. 

A  hen  exists  upon  crops  raised  by 
the  tenant,  and  such  crops  may  be 
followed  bv  the  landlord  into  the 
hands  of  the  purchaser:  Holden  v. 
Cox,  60-447. 

The  lien  of  the  landlord  can  be  en. 


stances  that  there  was  no  right  of  re- 
demption, but  the  execution  defend- 
ant was  allowed  to  remain  in  posses- 
sion during  the  year  following  the 
sale,  and  thereafter,  held,  that  he 
became  a  tenant  at  will:  Dobbins  v, 
Lusch,  53-304:  Munsofi  r.  Plummer, 
59-120. 


forced  againt  a  piprchaser  from  the 
tenant,  of  property  which  in  the  or- 
dinaiy  course  of  business  of  the  ten- 
ant is  kept  for  use  and  not  for  sale, 
such  as  the  team  of  horses  used  m 
cultivating  a  farm:  Richardson  r. 
Peterson,  58-724. 

Negotiation  of  a  note  which  is  giv- 
en for  rent  does  not  prevent  the 
landlord  (payee),  who  is  afterward 
compelled  to  take  up  the  note  as  in- 
dorser,  from  enforcing  his  lien  for 
the  rent  for  which  the  note  was  giv- 
en: Farwell  v.  Grier,  38-83;  and 
see  German  Bank  v,  Schloth,  59-316, 
323. 

If  the  landlord  proceeds  under  the 
general  attachment  law  for  rent  not 
due,  he  will  be  confined  to  the  rem- 
edy there  given,  and  can  not  claim 
the  benefit  of  nis  landlord's  lien: 
Clark  V.  Haynes,  57-96. 

A  landlord  can  not  claim  a  lien 

Erior  to  that  of  a  mortgage,  where 
e  did  not,  at  the  time  of  the  execu- 
tion of  the  mortga^jge,  have  a  subsist- 
ing contract  by  virtue  of  which  the 
rent  claimed  was  to  accrue:  Thorpe 
r.  Fowler^  57-541. 


672. 

Sec.  2031. 

A  highway  can  not  be  established 
by  user  alone,  although  the  owner 
may  have  had  knowledge  of  the  use, 
if  he  did  not  have  also  express  notice 


tbat  a  claim  was  made  based  theron, 
independent  of  or  additional  to  the 
mere  use:  State  v,  Mitchell »  58-567. 


680. 
Sec.  2077. 

Under  a  contract  not  in  writing  to 
paY  ten  per  cent,  interest,  the  plain- 
tiff may  set  np  and  recover  upon  a 


contract  to  pay  six  per  cent,  interest: 
Brockway  v.  Holier,  57-368. 
A  contract  providing  for  interest  at 
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the  rate  of  ten  per  cent,  payable 
semi-annually,  ana  that  the  semi-an- 
nual installments  of  interest  shall 
draw  interest  at  the  rate  of  ten  per 
cent,  after  they  become  due,  is  not 
usurious:  Hawlet/  v,  Howell,  60-79. 
When  money  is  paid  for  tiie  use  of 


another,  imposing  an  obligation  upon 
the  party  who  received  the  benefit  gf 
the  parent  to  reimburse  the  party 
paid,  interest  from  the  day  of  pay- 
ment is  recoverable:  Goodnow  v. 
LMchfUld,  19  N.  W.  Rep.,  226. 


Sec.  2079. 

Usurious  interest  paid  on  a  note 
afterward  put  in  judgment,  cannot 
subsequently  be  applied  as  payments 
on  other  notes.  In  the  absence  of 
collusion,  or  intent  to  cover  usury,  a 
judgment  is  conclusive  between  par- 
ties and  privies:  Phillips  v,  Gepnart^ 
58-396. 

Usury  once  paid  cannot  be  re- 
covered back.  If  in  separate  transac- 
tions two  notes  are  mven,  both  usu- 
rious, and  one  is  paid,  the  unlawful 
interest  thus  paid  cannot  be  set  up  in 
an  action  on  tne  note  remaining  un- 
paid: Ibid, 

If,  by  consent  of  both  parties  to  a 
usurious  contract,  the  unlawful  in- 
terest already  paid  is  refunded,  with 
the  agreement  that  thereafter  only 
lawful  interest  shall  be  charged,  the 
contract  is  thereby  purged  of  usury: 
Phillips  V.  Columbus  City  Building 
Association,  53-719. 

Where  deposits  were  made  from 
time  to  time  by  a  debtor  with  his 
creditor,  such  creditor  being  a  bank 
which  held  his  notes,  and  from  time 
to  time  balances  were  struck  and  new 
notes  given,  usurious  interest  being 


included  in  the  computation,  held, 
that  the  deposits  must  be  regarded, 
in  the  absence  of  evidence  of  an 
agreement  to  the  contrary,  as  having 
been  applied  pro  rata  upon  interest 
and  principal,  notwithstanding  the 
entry  upon  the  books  of  the  bank 
showing  application  of  such  pay- 
ments to  the  extinguishment  of  in- 
terest: Kinser  r.  Farmers'  National 
Bank  of  C  entreville,  58-728. 

Where  a  party,  in  order  to  raise 
an  additional  loan  of  money,  agreed 
that  if  the  person  who  already  held 
his  note  ana  mortgage  for  a  certain 
sum  would"  sell  it  and  then  take 
another  loan  under  a  mortgage  for  a 
similar  amount,  the  bearer  would 
repay  to  him  whatever  discount  he 
was  compelled  to  suffer  in  selling  the 
first  note  and  mortgage,  held,  that 
such  transaction  was  not  usurious: 
Comstoch  V,  Wilder,  61-274. 

Where  a  usurious  indebtedness  has 
been  paid  in  frill  and  discharged, 
notes  subsequently  given  in  partial 
revival  of  such  indebtedness  will  not 
be  usurious:  Hoopes  v,  Furgeson, 
57-39. 


582. 


Sec.  2080. 

It  is  not  compjetent  for  the  parties 
to  settle  a  suit  in  which  usury  ap- 
pears, in  j-uch  manner  as  to  deprive 
the  state  of  a  judgment  on  account  of 
the  Ubury:  Reynolds  v,  Bahcock,  60- 
289. 

The  existence  qf  usury  in  the  note 
upon  which  a  judgment  by  confession 
is  rendered,  does  not  alone  authorize 
the  conclusion  that  the  parties  caused 


the  judgment  to  be  entered  for  the 
purpose  of  concealing  it  or  to  evade 
the  statute  against  it:  Kendig  t. 
Marble,  58-529. 

Usury  cannot  be  shown  as  a 
defense  in  the  foreclosure  of  a  mort- 
ga^,  when  the  deb  itself  is  reduced 
toiudgment:  Kendig  v,  Marble,  58- 


584. 


Src.  2082. 

The  doctrine  of  Richards  f^.  Daily, 
34-427,  is  not  applicable  under  § 
2546i  as  it  now  stands:  See  Downing 


V.  Gibson,  53-517,  cited  in  supple- 
ment to  that  section. 
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586. 
Sec.  2086. 

[20  G.  A.,  ch.  183.  §  1,  amends  this  section  by  striking  out  the  words 
'*8ait  ia  commenced  thereon"  in  the  last  line  of  said  section  and  insertinsr  in 
lieu  thereof  the  words  ** notice  of  the  cn/signment  thereof  ia  given  in  writing 
to  the  maker  of  such  instrument,''^} 


As  to  defenses  and  counter-claims 
which  may  be  set  up  by  the  maker  of 
a  negotiable  instrument  in  an  action 
by  an  a<(signee  thereof  acquiring  the 
same  after  maturity,  see  §  2546. 

The  word  instrument  as  used  in 
this  section  does  not  apply  to  a  rail- 


way ticket  issued  to  a  particular  per- 
son by  name,  and  expressly  made 
non-transferable;  and  another  person 
attempting  to  ride  upon  such  ticket 
would  be  guilty  of  fraud:  Way  v. 
C,  H.  L  dr  P.  H.  Co,,  19  N.  W.  Rep., 
«28. 


Sec.  2087. 

[20  G.  A.,  oh.  183,  §  2,  amends  this  section  by  inserting  after  and  as  a 
part  of  said  section  the  words  ** before  notice  of  such  assignment  is  given 
in  writing  by  the  assignee  to  the  debtor.] 


While  the  debtor  might,  under  the 
section  as  it  originally  stood,  volunta- 
rily pay  the  assignor  and  thus  avoid 
liability  to  the  assignee,  he  is  not 
under  obligation  to  do  so,  and  the 
assignor  cannot  compel  him  to  make 
such  payment:  Bailey  v,  U,  P,  H, 
Co.,  17  N.  W.  Rep.,  167. 


The  account  in  a  particular  case 
held  to  be  an  open  account  under  the 
provisions  of  this  section,  and  the  as- 
signment thereof  subject  to  counter- 
claims arising  befoi*e  suit  commenced : 
Wing  V.  Page,  17  N.  W.  Rep.,  181 
(On  rehearing). 


589. 


Sec.  2104. 

In  order  to  make  a  sufficient  tender 
after  action  brought,  the  amount 
tendered  should  be  sufficient  to  cover 


the  sum  admitted  to  be  due  and  costs 
accrued  at  the  time:  Martin  v» 
Whisler,  17  N.  W.  Rep.,  593. 


590. 


Sec.  2105. 

Where  a  contract  for  the  delivery 
of  butter  provided  that  such  delivery 
should  be  made  within  a  specified 
time  after  demand,  held,  that  a  writ- 
ten offer  in  accordance  with  this  sec- 


tion was  sufficient,  although  the  party 
making  the  offer  had  not  at  the  time 
any  butter  on  hand  with  which  to  fill 
the  offer:  Holt  v.  Brown,  19  N.  W. 
Rep.,  235. 


591. 

J  Sec.  2109. 

*  It  is  not  sufficient  for  the  creditor  |  must  see  that  such  suit  is  actually 
to  direct  the  institution  of  a  suit  (as  |  commenced  within  the  time  fixed: 
by  sending  a  claim  to  a  justice  of  the  German- American  Bank  v,  Denmire, 
peace  with   orders  to  sue)   but  he }  5S-137. 


592. 


Sec.  2113. 

Although  a  written  contract  (under 
our  statute)  imports  a  consideration, 
it  is  competent  to  show  a  failure  of 
consideration  to  defeat  the  contract, 


the  burden  of  proof  being  upon  the 
defendant:  University  ofDes  Moines 
V.  Livingstone,  57-307. 
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Sec.  2115. 

To  justify  the  court  in  finding  that 
a  mortgafire  may  be  taken  in  con- 
nection with  some  other  instrument 
as  constituting  an  assignment,  it 
should  appear  that  the  mortgagor  at 
the  time  he  made  the  mortgage  had 
an  intention  to  make  an  assignment: 
Ferry  p.  Vezina,  18  N.  W.  Rep., 
657. 

The  fact  that  mortgages  and  an 
instrument  purporting  to  be  a  general 
assignment,  were  all  made  on  the 
same  day,  acknowledged  before  the 
same  officer,  and  delivered  to  the  re- 
corder by  the  same  ^  person,  held,  not 
sufficient  to  show  that  the  mortga^s 
were  a  part  of  the  assi^ment,  it  bemg 
proved  by  positive  evidence  that  the 
mortgaares  were  executed  in  the  fore- 
noon, wlien  the  party  did  not  contem- 
plate making  the  assignment,  and 
that  the  purpose  to  do  so  was  con- 
ceived after  noon  when  the  parties  to 
whom  the  mortgages  were  given  had 
separated.  To  bring  the  case  within 
the  rule  of  Van  Patten  c  Burns,  52 
^518,  it  must  be"  shown  that  all  of  the 
instruments  were  part  of  the  same 
transaction:  Farwell  v,  Jones,  19  N. 
W.  Rep..  241. 

A  mortgEige,  though  executed  bv 
an  insolvent  ^rson  and  covering  all 
hia  property,  is  not  necessarily  an  as- 
signment.   Whether  it  is  to  be  con- 


strued as  such  or  not  depends  upon 
the  intent  with  which  it  is  made.  It 
is  not  to  be  considered  an  assi^ment 
where  there  is  nothing  to  indicate 
that  the  mortgagor  intended  any- 
thing but  the  giving  of  security: 
Kohn  V,  Clement,  58-^9. 

Where  a  debtor  conveyed  a  stock 
of  merchandise  to  his  wife,  who  there- 
upon and  in  consideration  thereof  ex- 
ecuted a  chattel  mortgage  upon  the 
same  to  secure  the  payment  of  her 
husband*8  indebtedness,  in  which 
mortgage  certain  creditors  were  pre- 
ferred to  others,  held,  that  the  trans- 
action was  in  the  nature  of  a  general 
assignment  and  therefore  void;  Van 
Horn  V,  SmUh,  59-142. 

An  assignment  for  benefit  of  cred- 
itors made  by  one  partner  without 
the  consent  of  his  co-partner,  who 
might  be  consulted  and  is  cai>able  of 
giving  assent  or  dissent,  is  void  and 
does  not  prevent  attachment  by  a 
creditor  although  no  proceedings  are 
taken  by  the  partner  not  consenting 
to  set  the  aasiffnment  aside:  Loeb  r. 
Pierpont,  58-469. 

An  assignment  is  not  rendered  in- 
valid by  the  fact  that  a  reservation  is 
therein  made  as  to  property  exempt 
from  execution:  Perru  v,  Vezina,  13 
N.  W.  Rep.,  657. 


593. 


Sec.  2117. 

The  provision  as  to  recording  the 
asfligntnent  is  intended  for  the  pro- 
tection of  subsequent  purchasers,  and 
if  the  assignment  is  duly  executed 
and  acknowledged  and  the  assignee 
consents  to  accept  the  trUbt  before  the 


levy  of  an  attachment,  the  failure  to 
record  it  until  thirty  secx)nds  after  the 
writ  of  attachment  comes  into  the 
sheriff 's  hands  will  not  render  it  in- 
valid: American  t>.  Franks  17  N.  W. 
Rep.,  464. 


PorsonAl  ser- 
vice, apiefe 
red  clAlm. 


694. 
Aptkr  Sec.  2122.  .    • 

[Twentieth  General  Assembly,  Chapter  124.] 

Skction  1.    Upon    making    order  for    the    distribution   of 

the  assets  iti  the  hands  of  the  assignee  of  an  insolvent,  as  pro* 

vided  in  section  2122  of  the  code,  the  court  shall  order  to  be  paid 

in  full,  as  a  preferred  claim,  the  earning  of  any  creditor  for  his 

personal   services  rendered  to  the  assignor  at  any  time  within 

ninety  days  next  preceding  the  execution  of  the  assignment. 

Report  to  the        Sec.    2.     If  Upon   the   making  of  the  final  dividend  to  the 

r  iirt  «heii      creditors  of  the  estate  of  an  insolvent  by  the  assignee,  he  shall  be 

cr"aiwn°        unable,  after  proper  efforts,  to  ascertain  the  place  of  residence  of 

any  creditor,  or  any  person  who  is  authorized  to  receive  the  div* 
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idend  due  such  creditor,  he  shall  report  the  'same  to  the  court, 
with  evidence  showing  diligent  attempt  to  find  the  creditor,  or  Court  may  or- 
person  authorized  to  receive  the  dividend.     Whereupon  the  court  tion1)f 'un -"* 
may,  in  its  discretion,  order  the  distribution  of  the  unclaimed  ^^ii!;?^  ^^^**' 
dividend  among  the  other  creditors. 


deua. 


Sec.  2127. 

The  right  of  action  for  damages 
for  the  wrongful  suing  out  of  an 
attachment  upon  property  subsequent 
to  a  general  assignment  thereof  is  in 
the  assignee,  and  not  in  the  person 
making  the  assignment:  Ramsey  v. 


695. 


Robinson,  58-225. 

The  sale  of  real  property  by  an  as- 
signee is  a  judicial  sale,  and  cuta  otf 
contingent  right  of  dower  in  the 
property:  Stidger  r.  EmnSt  19  N. 
W.  Rep.,  850. 


596. 


16  G.  A.,  Ch.  14. 

A  tax  levied  upon  personal  proper- 
ty, at  least  if  subsequent  to  the  as- 
signment, should  be  paid  by  the  as' 
signee,  rather  than  allowed  to  become 
a  Tien  upon  real  property  as  agamst  a 
mortgagee:  Brooke  v,  Eighinty^  5IJ- 
276. 

It  is  the  duty  of  the  assignee,  to 
the  extent  of  the  property  which 
comes  into  his  hands,  to  devote  the 

lea  A.,  ch.ioo,§2. 

A  sub-contractor  furnishing  mate- 
rial is  not  barred  of  his  lien  by  taking 
collateral  security  after  such  material 
is  all  fumwhed,  although  the  build- 
ing be  not  yet  completed :  Bieeell  v, 
Lewis,  56-2:31. 

Where  the  person  entitled  to  a  lien 

Sec.  3. 

Breaking  the  sod  is  not  such  *•  im- 
provement upon  land*'  ns  to  entitle 
the  person  performing  such  labor  to 
a  mechanic  8  lien:  Brotcnv.  ^'^gman, 
56-452. 

Proof  of  performance  of  labor  upon 
a  building  is  sutllciont  to  entitle  a 
party  to  a  lien;  he  is  not  required  to 
show  a  special  agreement  that  the 
labor  was  to  be  performed  aboot  that 
building.  An  implied  contract  will 
support  a  Hen:  Foerdet'  p*  Wesner, 
66-157. 

foHng  V.  Small,  50-271.  followed: 
Whiting  v.  Sloru  Co.,  54-81. 

A  mechanic's  lien  will  attach  upon 
an  equitable  title,  and  will  follow  the 
title  into  whosesoever  hands  it  mny 
pass,  and  a  mere  substitution  of  an- 
other contract  for  that  under  which 
the  property  ii  held,  will  not  defeat 
10 


same  to  the  payment  of  taxes,  subject 
possibly  to  the  payment  of  expenses 
of  executing  the  trust.  No  claim  for 
taxes  is  required  to  be  filed,  nor  need 
any  demand  be  made.  The  asj<ignee 
must,  at  his  peril,  inquire  whether 
the  property  or  fund  in  his  hands  is 
liable  for  assessments  or  levies  of 
taxes:  Huiscamp  v,  Atbtrts,  60-421. 


takes  a  negotiable  note  for  t1  e 
amount  of  his  claim  and  negotiate;* 
it,  but  upan  its  dishonor  is  compelled, 
as  indorser,  to  take  it  up,  he  may 
enforce  his  original  right  to  a  lien: 
German  Bank  v,  Schloth,  59-316. 


the  Hen,  if  the  new  contract  was 
given  as  evidence  of  the  same  rights 
which  wei-e  held  under  the  old: 
Clark  r.  Parker,  58-509. 

The  lien  having  attached  to  the 

land  Will  rem.iin  thereon  after  the 

improvem3nt«<  have  been  destroyed  or 

j  rcmoveii :    Clark  r.  Parker,  58-509. 

The  hold,'r  of  a  claim,  which  in 

I  his  hands  may  constitute  the  founda- 

I  tion  of  a  lien,  or  one  bound  by  a  con- 

]  tnct  to  famish  labor  or  material, 

I  may  do  all  things  necessary  to  en* 

!  force  the  hen  allowed  by  law;  th(?re- 

i  fore,  hfld,  that  where  a  firm  made  a 

conti-act  to  furnish,  and  did  t'urnis  i 

materials,  and  a  p  «rt  of  the  memberj* 

of  the  firm  afterward  transferred  their 

interest  in  the  partnership  to  othen?, 

one  of  such  members  had  authority 

in  the  name  of  the  original  firm  to 
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perfect  the  lien  for  the  material  so 
furnished,  and  the  assiipee  of  snch 
firm  might  enforce  the  lien  thus  per- 
ffvted:  Gef-man  Bank  v.  iSchloth,  59- 
816. 


An  assigrnee  for  the  benefit  of 
creditors,  may  enforce  a  mechanic*g 
lien  existing  in  favor  of  the  assignor: 
Ibid. 


597. 


Sec.  4. 

Where  defendants,  lessees  of  a 
mill  under  verbal  lease  for  five  years, 
put  in  machinery  and  fixtures,  and 
afterward  gave  a  chattel  mortgage 
thereon,  heldf  that  the  plaintiifs  who 
fnrnisbed  such  machinery,  and  filed 
their  statement  within  proper  time, 
had  a  mechanic's  lien  upon  such  ma- 


chinery, and  were  prior  to  the  claim? 
of  the  chattel  mortgagee.  Although, 
as  between  lessor  and  lessee,  such 
machinery  and  fixtures  were  chattel 

{)roperty,  yet  in  connection  with  a 
easehold  mterest  they  were  subject 
to  the  lien:  Nordvke  v.  Hawkey t 
Woolen  Mills  Co.,  63-521. 


Sec.  6. 

A  simple  statement  that  a  sum  is 
due  the  person  claiming  a  lien  is  not 
the  **  statement  or  account"  reauired 
by  statute  to  be  filed.  It  snould 
show  the  account  whereon  the  de- 
mand is  founded.  The  claim  should 
show  that  the  party  is  entitled  to  a 
lien,  and  the  nature  of  the  demand, 
and  the  time  when  it  accrued  should 
therefore  appear:  Valentine  v.  Rata- 
son,  57-179. 

Under  corresponding  provision  of 
the  Revision,  held^  that  it  was  not  re- 
quired that  the  name  of  the  owner  of 
the  property  against  which  the  lien 
was  claimed,  should  be  mentioned  in 
the  statement.  Where  the  owner 
had  died  before  the  filing  of  the 
statement  for  a  lien,  held,  that  the 
statement  was  suihcient  if  made  out 
against  the  estate,  though  the  names 
of  the  heirs  owning  the  property 
were  not  mentioned:  Welsh  v,  Mc- 
Grath,  69-519. 


598. 


As  to  limitation  of  actions  (o  en- 
force mechanic's  liens,  see  §  2o29,  •? 
2.  The  statute  begins  to  run  ^m 
the  expiration  of  the  thirty  or  ninety 
days  here  allowed  for  filing  the  state- 
ment for  a  lien,  whether  the  state- 
ment be  filed  within  that  time  or  not: 
Squier  v.  Parks,  56-407;  Dimmick 
p.  Hinckley,  57-757. 

The  meaning  of  the  proviso  at  the 
end  of  this  section  is  that  the  sub- 
contractor shall  have  sixty  days  from 
the  last  day  of  the  calendar  month 
within  which  the  work  was  j^er- 
formed,  within  which  to  file  his  claim : 
Saadval  v.  Ford,  55-461. 

But  this  distinction  between  rail- 
road sub-contractors  and  others,  as 
to  the  time  for  filing  claims,  does  not 
exempt  the  former  from  the  provis- 
ions of  the  next  section  as  to  time 
within  which  such  sub-contractor 
must  serve  notice  upon  the  owner  of 
the  filing  of  his  cleum:  Ibid, 


599. 


Sec.  7. 

I  Where  the  principal  contract  rec- 
ognizes the  fact  that  there  are  to  be 
sub-contractors  whom  the  owner  may 
be  required  to  pay,  and  he  knows 
that  certain  persons,  as  sub-contract- 
ors, have  furnished  material,  he  will 
be  liable  to  the  sub-contractors  if 
their  claims  are  properly  filed,  and 
notice  served  within  the  thirty  days, 
although  he  has  previously  paid  the 
owner;  Winter  v,  Hudson,  54-336. 
The  court  Hberally  construing  this 


section  so  as  to  protect  the  owner  who 
in  good  faith  pays  the  contractor 
within  the  thirty  days  in  accordance 
with  the  agreement  between  them, 
has  held  that  such  payment  to  the 
contractor  made  without  knowled^ 
of  the  claim  of  the  sub^ion tractor  will 
defeat  the  lien  of  the  latter;  but  that 
if  payment  is  made  within  the  thirty 
days,  with  knowledge  of  the  sub-con- 
tractor's claim,  even  though  such 
knowledge  be  merely  through  verbal 


Digitized  by 


Google 


BUPPLEMEST. 


147 


Dotioe,  the  lien  of  Ihe  sub-contractor 
is  not  defeated.  The  fact  that  the 
building  was  not  completed  within 
the  time  prescribed  in  the  contract 
can  not  cnange  the  result  in  such 
casep:  Andrews v,  Burdick,  16  N.  W. 
Eep.,  275. 

Where  an  owner  seeks  to  escape 
liability  to  a  sub-contractor  of  whose 
claim  ne  has  notice  within  the  tbirty 
days,  on  the  pounds  that  before  no- 
tice of  such  claim  he  had  settled  with 
such  contractor  in  accordance  with  the 
terms  of  his  contract,  the  test  as  to 
whether  he  is  to  be  protected  in  hav- 
ing made  such  settlement  with  the 
contractor  is  determined  by  whether 
he  could  probably,  in  the  exercise  of 
reasonable  diligence,  have  discovered 
that  the  sub-contractor  was  entitled 
to  a  lien;  and  where  it  appl^ared  that 
the  owner  knew  that  the  contractor 
had  to  buy  material,  although  he  did 
not  know  from  whom  he  bought  it. 
heldfthtit  if  he  might  have  ascertained 
that  fact  from  inquiry  he  should  have 
done  so  and  would  not  be  protected : 
Gilchrist  v.  Anderson^  59-274. 

It  appearing  that  the  owner  of 
property  before  making  the  last  pay- 
ment under  a  contract  had  knowledge 
that  the  contractor  had  procured  the 
materials  used  from  the  plaintiff,  held, 
that  as  such  owner  could,  in  the 
exercise  of  ordinary  care,  have  ob- 


tained knowledge  of  plaintiff^s  claim 
by  inquiring  whether  the  material 
had  been  paid  for,  the  sub-contractor 
might  have  his  lien  for  materials  used: 
Fay  V.  Orison,  60-136. 

If  the  owner  has  knowledge  of  sub- 
contractors, or  of  facts  sufficient  to  put 
him  upon  inquiry,  he  should  withhold 
payment  during  the  thirty  days. 
After  that,  if  no  notice  be  served  up- 
on him,  he  may,  of  course,  proceed, 
whatever  his  knowledge  may  be,  for 
he  would  be  justified  in  assuming 
that  the  right  to  a  lien  was  waived: 
Jones,  etc,  Co.  v.  Murphy,  19  N.  W. 
Rep.,  898. 

While  it  may  be  that  the  mere 
stipulation  on  the  part  of  the*  con- 
tractor not  to  claim  a  mehanic's  lien 
would  not  preclude  sub-contractors 
from  doing  so,  they  are  precluded 
where  the  contractor  stipulates  in  the 
outset  for  a  mode  of  payment  incon- 
sistent with  the  mechanic*s  lien: 
Ibid, 

If  the  principal  contractor  by  the 
terms  of  nis  contnict  is  entitled  to 
compensation  in  full  before  the  work 
is  completed,  and  this  compensation 
is  fully  paid  to  him  before  that  time, 
and  without  any  notice  of  claims  for. 
liens,  no  liens  can  be  enforced  against 
the  property  owner  or  the  property: 
Roland  v.  C,  M.  d^  A.  R,  Co.,  61- 
:380. 


600. 


Sec.  9. 

If  the  premises  do  not  sell  for 
more  than  enough  to  pay  for  the 
prior  mortgage  or  other  lien,  the  ac- 
counting or  distribution  of  proceeds  of 
sale  is  not  required.  The  entire  pro- 
ceeds are  to  be  applied  in  such  cases 
to  the  pnor  mortgage  or  other  lien: 
German  Bank  r.  Schloth,  59-^16. 

The  provision  of  paragraph  four 


of  this  section  has  no  application 
where  the  mortgage  has  been  fore- 
closed and  the  premises  sold  thereun- 
der before  the  materials  for  which  the 
lien  is  claimed  have  been  furnished; 
in  such  case  the  statutory  right  to 
i-edeem  is  the  only  right  which  can 
be  enforced :  Shepherdson  v,  John- 
son.  6:-239. 


Sec.  13. 

Under  15  G.  A.,  ch.  44,  held,  that 
an  assignment  of  an  installment  due 
a  mechanic,  before  completion  of  his 
contract,  would  not  entitle  assignee 
to  a  lien:  Merchant  v.  Ottumwa 
Water  Power  Co.,  54-451;  and  un- 
der the  present  section,  held,  that  it 
was  the  lien  which  was  assignable, 
and  followed  the  assignment  of  the 
debt,  and  not  the  mere  right  to  a 
lien  which  the  mechanic  has  not  yet 
availed  himself  of  under  the  statute : 
Broivn  v.  Smith,  55-31;  iMngan  v. 


602. 


Sankefj,  55-52. 

Where  an  attempt  to  commence 
action  within  the  thirty  days  was 
made,  but  the  notice  served  was  void 
because  not  stating  the  term  at  which 
defendant  was  required  to  appear, 
held,  that  another  notice  served  after 
the  expiration  of  the  thirty  days,  to 
which  defendant  appeared,  would  not 
constitute  a  compliance  with  this 
section,  and  a  lien  ccmld  not  be  es- 
tablished in  such  action:  Jones,  etc., 
Co.  V.  Boggs,  19  N.  W.  Rep.,  678. 
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Sec.  14. 

Under  the  provisions  of  Rev.  §  1852, 
similar  to  this  section,  held^  that  the 
requirement  that  the  clerk's  abstract 
shall  contain  the  name  of  the  person 
affrtinst  whose  propertv  the  lien  was 
filed  really  amounts  to  no  more  than 
that  it  shall  contain  the  name  of  Uie 
person  ai^ainst  whom  the  account 
was  filed  and  the  claim  for  lien  was 
made  and  that  it  did  not  require,  by 
inference,  the  claim  should  state  the 


name  of  the  owner  of  the  property 
acramst  which  the  lien  was  claimed. 
Therefore,  htld,  that  where  the  per- 
son afifainst  whom  the  claim  existed 
was  dead,  the  claim  for  a  lien  was 
properly  filed  as  against  the  adminis- 
trator of  his  estate,  without  naming 
the  heirs,  who  were  owners  of  the 
property  against  which  it  was  sought 
to  establish  the  lien:  Welch  r.  Mc- 
Graff,  59-519. 


603. 


LIEXS  OP  SUB-C0XTRACT0R8  OX  PUBLIC  BmLDIKOS  OR   BRIDGB8. 

[Twentieth  General  Assembly,  Chapter  179.] 
Section  1.     Every  mechanic,  laborer  or  other  person  who  as 
Who  may  have  sub-con tractor  shall  perform  labor  upon,  or  furnish  materials  for 
aJieu.  j^Q  construction  of  any  public  building  or  bridge  or  other  im- 

provement not  belonging  to  the  state,  shall  have  a  valid  claim 
against  the  public  corporation  constructing  such  building,  bridge 
or  other  improvement  for  the  value  of  such  services  and  material, 
in  an  amount  not  in  excess  of  the  contract  price  to  be  paid  for 
the  building,  bridge  or  other  improvement,  nor  shall  any  such 
corporation  bo  required  to  pay  any  such  claim,  at  any  time  before, 
or  in  any  manner  different  from  that  provided  in  the  principal 
contract. 

Sec.  2.     Such  claim  shall  be  made  by  filing  with   the  public 
How  ifen  shall  officer  through  whoso  order  the  payment  is  to  be  made,  an  item- 
be  mad«.  jjjed  and  sworn  statement  of  the  demand  within  thirty  days  after 
the  performance  of  the  last  labor,  or  the  furnishing  of  the  last 
portion  of  the  material,  and  claims  shall  have  priority  in  the  order 
m  which  they  shall  be  filed. 

Skc.  3.  Any  party  in  interest  may  cause  the  adjudication  as 
to  the  amount,  validity,  priority  and  mode  and  time  of  payment 
of  such  claim  by  equitable  proceedings  in  any  court  having  juris- 
diction. In  such  case  the  court  may  assess  a  reasonable  sura  to 
be  taxed  as  attorney's  fees  against  the  party  failing  in  such  action 
in  favor  of  such  corporation. 

Sbc.  4.     The  contractor  may  at  any  time  release  such  claim  by 

filing  with  the  treasurer  of  such  corporation  a  bond,  to  such  cor- 

rinf!n*^tf'"flUn  PO'*ation,  for  the  benefit  of  such  claimants  in  suflBcient  penalty 

i)oliIi!    ^       '  with  sureties  to  be  approved  by  such  treasurer,  conditioned  for 

the  payment  of  any  sum  which  may  bo  found  due  such  claimant. 

May  prevent     And  such   contractor   may  prevent  the   filing  of  such  claim  by 

filing  liud!' ^^  ^^^"^ '"   like  manner  a  bo'nd  conditioned  for  the  payment  of 

persons  who  may  be  entitled  to  tile  such  claims.     Suit  may  bo 

brought  on  said   bond  by  any  claimant  within  one  year  after 

the  cause  of   action  accrues,  and  judgment  shall  be 'rendered 

against  the  principal  and  sureties  for  any  amount  due  said  claim' 

ant. 


ITow 
adjudicated. 


rontractor 
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Sec.  2155. 


604. 


[19  G.  A.,  ch.  8,  repeals  this  section  and  enacts  a  substitute  which  is  the 
same  with  the  addition,  after  the  word  **  filed  "  in  the  fifth  line,  of  the 
words  **a  notice  which  shall  contain  the  facts  required  to  be  set  out  in  said 
certificate.''] 


Sec.  2171. 

The  property  contemplated  by  the 
statute,  for  which  a  warehouse  receipt 
may  be  issued,  must  be  the  property 
of  the  receipt-holder.  If  the  receipt 
is  not  designed  as  evidence  of  title, 
but  merely  as  security,  the  title  of 
the  property  remaining  in  the  person 


606. 


issuing  the  receipt,  it  is  void :  Sexton 
V,  Graham,  53-181. 

Whether  a  warehouse  receipt  vrili 
be  valid  if  the  intention  in  executing 
it  is  to  create  a  mere  lien,  quwre: 
Lowe  V.  Young,  59-364. 


609. 


18G.  A.,Ch,25. 

Prior  to  the  enactment  of  this  stat- 
ute a  livery  stable  keeper  acquired 
no  lien  as  such  upon  property  kept 
by  him  in  the  course  of  his  business: 
McDonald  v,  Bennett,  45-456;  Mun- 
son  r.  Porter,  19  N.  W.  Rep.,  290. 

If  under  any  circumstances  the 
lien  should  be  deemed  forfeited  by 


the  assertion  of  a  claim  for  a  lien  for 
too  largf>  an  amount,  the  assertion 
should  be  clear  and  distinct,  and 
oi)erate  to  interfere  in  the  present 
with  a  claimed  right  on  the  part  of 
the  owner:  Munson  v.  Porter,  19  N. 
W.  Rep.,  290. 


613. 


Sec.  2202. 

Where  a  wife  places  money  in  the 
hands  of  her  husband,  upon  the 
agreement  by  him  to  account  to  her 
for  it,  the  transaction  creates  a  debt 
in  favor  of  the  wife  against  the  hus- 
band which  will  constitute  a  valuable 
consideration  for  the  conveyance  of 
real  estate  by  him  to  the  wife,  if  such 
conveyance  is  made  before  any  lien 
thereon  attaches.  And  under  pecul- 
iar facts  held  that  the  wife  was  not 

Sec.  2203. 

This  section  renders  invalid  any 
agreement  between  husband  and 
wife,  even  in  contemplation  of  a  sep- 
aration, for  the  relinquishment  of 
their  respective  interests  (including 
dower  interest)  in  each  otner's  real 

Sec.  2204. 

Where  a  wife  knowingly  permits 
her  property  to  be  applied  by  her 
husband  to  parent  of  debts  con- 
tracted for  family  expenses  for  which 
it  would  be  liable  under  §  2214,  she 
does  not  thereby  become  a  creditor 
of  her  husband  for  the  amount  bo 
applied:  Courtright  v,  Courtright, 
53-57. 


estopped  from  holding  such  property 
as  againsc  creditors  of  her  husband: 
Jones  V.  Brandt,  59-332. 

The  provisions  of  Rev.  §  2499  as  to 
liability  of  wife's  property  in  her 
husband's  hands  for  his  debts,  have 
no  application  in  case  of  creditors  of 
the  husband  becoming  such  after  the 
taking  effect  of  the  present  provisions 
of  the  Code:  Ibid, 


property.  It  changes  the  rule  rec- 
ognized in  Robertson  v.  Robertson, 
2.V-350,  and  McKee  v.  Reynolds,  26- 
578,  both  decided  before  its  enact- 
ment (see  notes  to  §  2206):  Linton  v. 
Crosby,  54-478. 


If  property  or  money  of  the  wife  in 
the  husband's  hands  is  used  by  him 
with  her  knowledge  and  consent,  for 
purposes  connected  with  the  support 
of  the  family  without  any  agreement 
to  repay  her,  she  cannot  recover 
therefor  from  his  estate:  Patterson  o. 
Hill,  61-534. 
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614. 


Sec.  2206. 
See  additional  notes  to  §  2203.         | 

Sec.  2207. 

This  section  does  not  affect  the 
common  law  rule  of  afrency  by  which 
the  wife,  being  abandoned  by  her 
husband  without  her  fault,  may 
pledge  his  credit  for  necessaries,  and 
if  left  by  him  in  the  management  of 
his  business,  may  make  all  contracts 
reasonably  incident  to  such  manage- 
ment. Therefore,  heldy  that  a  wife 
thus  abandoned  by  her  husband  could 


make  a  valid  sale  of  a  cow  belonging 
to  him  for  the  purpose  of  procnring 
support,  the  cow  being  of  such  char- 
acter as  not  otherwise  to  furnish 
family  support,  and  that  this  might 
be  done  before  the  destitution  of  the 
family  beci\me  complete  and  absolute; 
Rawson  v,  Spangler^  17  N.  W.  Rep., 
173. 


Sec.  2211. 

The  damages  accruing  to  the  estate 
of  a  married  woman  because  of  a 
wrongful  act  which  causes  her  death, 
should  not  be  assessed  on  the  same 
basis  as  though  she  were  unmaiTied, 
even  though  she  may  have  been  en- 


gaged to  some  extent  in  a  separate 
business.  Damages  should  not  be  al- 
lowed in  such  case  for  services  which 
would  have  been  rendered .  for  the 
benefit  of  her  husband  and  family: 
Stulmulhr  V,  Cloughly,  58-738. 


615. 


Sec.  2214. 

To  constitute  a  family  expense,  it 
is  essential  that  the  thing  for  which 
the  expenditure  was  incurred  should 
have  l^n  used  or  kept  for  use  in  the 
family:  Fitzgerald  v,  McCariy^  55- 
702. 

Where  the  husband,  after  the  in- 
debtedness was  contracted,  gave  a 
note  therefor,  drawing  interest  at  ten 
per  cent,  and  providing  for  an  attor- 
ney's fee,  held,  that  a  recovery  could 
not  be  had  against  the  wife  for  the 
attorney's  fee  nor  for  interest  at  that 
rate:  Ibid. 

Money  borrowed  for  and  used  in 
purchasmg  articles  which,  if  obtained 
on  credit,  would  constitute  proper 
items  of  family  expense,  cannot  itself 
be  treated  as  a  family  expense:  Davis 
V.  Ritcheif,  55-719. 

An  action  to  make  an  indebtedness 
for  family  expenses  a  lien  upon  real 
property  of  the  wife,  may  be  brought 
in  the  county  where  the  property  is 
situated:  See  §2578  and  notes  in 
supplement  thereto. 

Where  the  husband  executes  a 
note  in  payment  of  an  account  for 
family  expenses,  the  statute  of  limit- 
ations as  to  the  action  against  the 


wife  for  such  expenses,  is  suspended 
until  the  maturity  of  the  note:  Da- 
vidson V.  Biggs,  61-.S09. 

ITie  fact  that  a  creditor  has  brought 
an  action  against  the  husband  alone 
and  obtained  judgment  thereon  by 
consent  does  not  extend  the  statute 
of  limitations  as  against  the  wife 
until  the  judgment  shall  become 
barred:  Folly  v.  Walker,  60-86. 

Where  the  husband  purchased  a 
watch  and  chain  and  other  jewelry,  a 
part  of  which  was  presented  to  his 
wife  and  the  remainder  used  in  the 
family,  the  wife  was  held  liable 
therefor  as  family  expenses,  although 
she  had  no  knowledge  that  they  were 
not  paid  for  until  sometime  after- 
wards: Mai$uardt  v,  Flaughtir,  60 
-148. 

A  father  not  being  liable  for  neces- 
saries furnished  an  adult  son  or 
daughter  who  lives  with  him,  is  not 
liable  for  such  necessaries  as  being 
part  of  the  family  expenses.  The 
purpose  of  this  section  is  not  to  de- 
clare what  charges  or  expenditures 
would  be  regarded  as  expenses  of  the 
family,  but  to  provide  a  remedy 
thei-efor  against  both  hoaband  and 
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wife:  BlackUy  v.  Laba,  18  N.  W. 
Rep.,  658. 

As  husband  and  wife  are  equally 
bound  for  the  support  of  the  family, 
if  money  of  the  wife  should  with  her 
consent  be  invested  in  the  business  of 


carrying  on  a  farm  from  which  the 
support  of  the  family  is  derived,  it 
would  be  in  effect  devoted  to  the 
support  of  the  family,  and  she  cannot 
recover  Iherefor  from  the  husband's 
estate:  Patterson  v.  Hill,  61-534. 


617. 


Sec.  2221. 

The  fact  that  the  plaintiff  is  not  a 
resident  of  the  state  cannot  be  taken 
advantage  of  by  her  for  the  purpose 
of  defeating  the  judgment,  where  it 


appears  that  she  authorized  suit  to  be 
brought  and  accepted  alimony  al* 
lowed  by  the  decree:  Ellis  v,  White^ 
17  N.  W.  Rep.,  28. 


Sbc.  2222. 

Defects  in  the  verification  of  the  I  cannot  be  urged  in  a  collateral  attack: 
petition  are  not  jurisdictional   and  |  Ellis  v.  White,  17  N.  W.  Rep.,  28. 


Sbc.  2223. 

There  may  be  inhuman  treatment 
endangering  life  although  no  physical 
injury  is  shown  to  have  been  sus- 
tamed.  Therefore,  held,  that  where 
the  husband  had  searched  for  a  re- 
volver with  the  intention  of  killing 
his  wife,  her  life  had  been  in  danger 
within  the  meaning  of  the  statute, 
and  her  husband  had  exhibited  such 
a  criminal  disposition  that  her  life 
would  continue  to  be  in  danger  if  she 
continued  to  live  with  him,  and  she 
was  entitled  to  a  divorce:  Sackrider 
V.  Sackrider,  60-397. 

Facts  in  a  particular  case  held  suf- 
ficient to  show  legal  cruelty  as  herein 
specified;  and  further,  held,  that  the 
condonement  of  the  wrong  was  not 
sufficiently  shown  to  defeat  the  right 
to  divorce:  Sesterhen  v.  Sesterheriy 
60-301. 

Facts  in  a   particular   case   held 


sufficient  to  constitute  a  willful  deser- 
tion of  the  husband  on  the  part  of 
the  wife:  Pilgrim  fK  Pilartm,  57- 
370. 

In  a  particular  case,  held,  that  the 
evidence  was  not  sufficient  to  show 
cruel  and  inhuman  treatment  enti- 
tling the  wife  to  a  divorce:  Rivera  v. 
Rivers,  60-378. 

Where  it  appeared  that  defendant 
was  convicted  on  an  indictment  for 
felony  but  the  cause  was  appealed, 
and  at  the  time  of  the  trial  in  the 
divorce  suit  such  appeal  was  undeter- 
mined, held,  that  there  was  no  grround 
for  divorce  upon  such  conviction: 
Ibid. 

The  causes  enumerated  in  this  sec- 
tion are  the  only  ones  which  will 
justify  either  party  to  the  marriage 
m  refusing  to  live,  with  the  other: 
York  V,  Ferner,  59-487. 


618. 


Sec.  2226. 

Where  the  wife  brings  action  for 
alimony  without  divorce,  a  temporary 
allowance  may  be  made  for  the 
prosecution  of  the  action  in  the  same 
manner  as  is  provided  by  this  section 
in  proceedings  for  divorce:    Finn  v. 


Finn,  17  N.  W.  Rep..  739. 

The  proof  of  marriage  in  a  partic- 
ular case,  held,  sufficient  to  authorize 
the  allowance  of  temporary  alimony: 
Smith  V.  Smith,  61-138. 


619. 

Sec.  2227. 

The  attachment*authorized  by  this  [  stead,  and  may  in  a  proper  case  be 
section  may  be  levied  on  the  home-  |  granted  in  suit  to  annul  a  legal  mar. 
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riage  as  well  as  in  one  for  divorce: 
Daniels  v.  Morris,  54-369. 

The  provisions  of  the  Code  re- 
lating to  attachment  in  ordina- 
ry civil  cases  are  not  applicable: 
Smith  t?.  Smith,  61-188.  In  a  par- 
ticular case,  ^e^^,  that  an  attachment 


without  a  bond  was  properly  allowed: 
Ihid, 

The  remedy  by  attachment  is  not 
exclusive  of  tliat  by  injunction,  to 
restrain  the  disposition  of  property 
by  the  defendant:  Wharton  v,  Whar- 
ton, 57-696. 


Sec.  2229. 

Where  the  action  for  divorce  is 
brought  by  a  resident  of  one  state,  in 
the  courts  of  that  state,  against  a 
non-resident,  and  service  is  bad  by 
publication  only,  without  appearance 
by  defendant,  the  court  acquires 
jurisdiction  only  to  declare  the  status 
of  the  parties  before  it,  but  cannot 
render  a  valid  decree  as  to  the  cus- 
tody of  minor  children  who  are  non- 
residents of  the  state  where  the  de- 
cree ia  rendered:  Kline  v,  Klines  57- 
886. 

The  party  to  whom  the  divorce  is 
granted  cannot  have  any  further 
right  or  interest  in  the  property  of 
the  other  partjr  than  that  which  is 
given  under  this  section,  and  cannot 
claim  any  share  by  way  of  dower  in 
case  of  survival :  Marvin  v,  Marnn, 
59-699;  Boyles  v.  Latham,    61-174. 

It  is  competent  for  the  court  to  set 
apart  for  the  plaintiff  a  specific  por- 
tion of  the  defendant's  estate  a^ 
alimony,  and  this  may  be  done  even 
though  no  prayer  to  have  this  specific 
pi-opertv  set  off  as  alimony  is  con- 
tained in  the  petition,  and  notice  of 
the  action  is  served  by  publication 
only:     Ttring  v.  O'Meara,  59-326. 

Alimony  is  rarely  and  only  under 


peculiar  circumstances  granted  to 
the  party  in  fault,  even  when  that 
party  is  the  wife,  and  where  a  suit 
was  brought  by  the  husband  ^^ainst 
the  wife  for  divorce  on  the  ground  of 
inhuman  treatment,  and  the  wife  in  a 
cross- petition  asked  divorce  from  the 
husband  on  the  same  ground,  and 
divorce  was  granted  to  the  wife  and 
denied  to  the  husband,  held,  that  it 
was  error  to  allow  to  the  husband  a 
sum  as  alimony  and  make  it  a  lien 
on  the  homestead,  which  was  in  the 
wife's  name  and  acquired  from  her 
separate  means:  Barnes  r.  Barnes, 
59-4-%6. 

Under  particular  circumstinces. 
held,  that  the  allowance  for  alimony 
was  not  excessive,  and  further, 
held,  under  peculiar  facts  indicating 
firaud  on  the  part  of  the  mort- 
gajree.  and  in  view  of  the  further  fact 
that  the  wife  had  not  joined  in  such 
mortgage  and  therefore  had  a  dower 
interest  superior  thereto,  that  the 
decree  directing  that  the  allowance 
of  alimony  should  be  a  lien  upon  the 
premises  prior  to  a  previous  mort- 
ga/re  was  not  erroneous:  Sestcrhen 
r.  Sesterhen,  60-301. 


621. 


Sec.  2236. 

In  a  proper  ca«e  an  attachment 
may  iKisue  as  provided  in  §  2227  in 


cflses  of  divorce;  Daniels  r.  Morris, 
54-369. 


Sec.  2338, 

A  minor  may  disaffirm  hi^  contract 
before  attaining  majority,  as  well  as 
during  a  reasonable  time  thereafter; 
Childs  r.  Dobbins,  55-205. 

Disafiirmance  by  an  action  brought 
three  or  four  years  after  plaintifl',  a 
female,  attained  her  majoritv,  the 
only  excuse  otfered  for  the  delay  be* 
ing  that  she  was  informed  by  her 
mother  and  neighboi's  that  she  could 


not  disaflirm  the  contract  until  her 
minor  brother  became  of  age,  held, 
not  wittiin  a  reasonable  time,  espe- 
C'ally  in  view  of  the  further  facts  that 
she  did  not  ask  legal  advice,  and 
delayed  at  least  three  months  after 
she  was  informed  that  she  could  dis- 
affirm the  contract  before  brinsins? 
action:    Green  v.  Wilding,  59-679. 
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Sec.  2241. 

As  between  the  father  and  mother 
of  a  child,  the  former  has  no  par- 
amount right  to  its  custody,  the  con- 
trolling consideration  in  determining 
to  which  the  custody  will  be  awarded 
being  the  best  interest  of  the  child; 
and,  held,  that  the  custody  of  an  un- 
weaned  infant  fifteen  months  old  was 

?roperly  awarded  to  the  mother: 
''he  State  v,  Kirkpatrick,  5-1-373. 
The  right  of  the  parents  to  the 
custody  of  their  child  is  not  absolute 
under  all  circumstances.  A  parent 
can,  by  agreement,  surrender  the 
custody  of  his  infant  child  so  as  to 
make  the  custody  of  him  to  whom  he 
surrenders  it  legal, and  when  he  does, 
either  by  abandonment  or  contract, 
surrender  his  present  legal  right  to 
such  custody,  in  all  controversies 
subsequently  arising  in  respect  there- 

Sec.  2246. 

A  surety  in  a  gnardian^s  bond  should 
not  be  absolutely  discharged  upon 
his  application,  upon  the  minor's 
coming  of  age.  The  most  that  he  is 
entitled  to  is  a  conditional  discharge. 
Jf  after  the  majority  of  the  ward  and 
the  final  settlement  with  the  guard- 
ian, the  ward  unreasonably  delays 
to  enforce  what  rights  he  may  have 


623. 


to  the  matter  of  primary  importance 
is  the  int4?re«t  and  welfare  of  the 
child:  Bonnett  v.  Bennett,  61-199. 

In  controveraiea  as  to  the  right  of 
custody  of  a  child  the  interest  of  the 
child  is  the  controlling  consideration: 
Fonts  V.  Pearce,  19  N.  W.  Rep.,  854. 

A  step-father  of  minor  children, 
who  are  members  of  his  family,  stands 
in  loco  parentis  to  such  children,  and 
under  ordinary  circumstances  can 
make  no  claim  for  their  support  and 
maintenance,  unless  under  peculiar 
circumstances:  Latham  v,  Myers, 
57-519;  but  he  is  under  no  obliga- 
tion to  preserve  their  property  by 
paying  off  incumbrances  thereon,  and 
is  not  debarred  from  acquiring  title 
thereto  under  foreclosure  proceed- 
ings: Otto  V.  Schlapkahl,  57-226. 


against  sureties  on  the  bond,  he  may, 
upon  application  of  the  sureties,  be 
ordered  to  commence  and  prosecute 
proceedings  wiihin  a  time  to  be 
named,  and  in  the  event  of  a  failure 
to  do  so  the  sureties  may  be  regarded 
as  discharged:  Vermilya  v,  Bunce, 
61-605. 


624. 


Sec.  2250. 

This  section  modifies  the  common 
law  rule  as  to  the  power  of  the  guard- 
ian over  the  property  of  his  ward. 
The  guardian  can  only  act  in  pur- 
suance of  the  direction  of  the  court 


first  obtained,  and  an  act  done  with- 
out such  direction  will  not  bind  the 
ward's  property:  Bates  v»  Dunham^ 
58-308. 


Sec.  2253. 
[19  G.  A.,  ch.  100,  §  1,  amends  this  section  by  adding  thereto  the  foUow- 

In  all  cases  where  a  non-resident  idiot,  lunatic,  or  person  of 
unsound  mind  has  property  in  this  state  requiring  care  and  pro- 
tection, the  circuit  court  in  any  county  where  such  property  or 
any  part  thereof  is  situated  may  appoint  a  guardian  of  the 
property  of  such  person,  who  shall  have  the  same  power  and 
authority  in  relation  thereto,  and  be  subject  to  the  same  liability, 
as  the  guardian  of  a  resident  minor. 

Sec.  225  k 

A  failure  to  pay  over  money  by  the  |  failed  to  obey  a  mandate  of  the  court 
guardian  will  not  constitute  a  breach    requiring  him  to  account:   Vermilya 
of  his  bond  until  the  guardianship    v.  Bunce,  61-605. 
accounts  are  settled,  or  until  he  has  [ 
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625. 


Sec.  2258. 

Where  actual  personal  service  of 
notice  upon  a  minor  was  shown,  and 
it  appeal^  that  the  court  had  deter- 
mined that  the  service  had  been  dulv 
made,  as  provided  by  law,  and  such 
determination  was  of  record,  held, 
that  even  thouffh  it  did  not  appear 
that  a  copy  of  me  petition  was  med, 

Sec.  2261. 

Where  jurisdiction  has  attached 
and  a  side  nas  been  approved,  it  can- 
not be  successfully  attacked  in  a  col< 


as  required  by  this  section,  the  pro- 
ceedings were  not  void:  Bunce  v, 
Bunce,  59-533. 

A  general  averment  in  the  petition 
in  re^rd  to  the  necessity  of  the  sale 
is  sufficient  to  five  &  court  jurisdic- 
tion, and  probably  would  be  held 
Bufficient  even  on  appeal:  Ibid. 


lateral  proceeding  alleging  the  want 
of  a  sale  bond :  Bunct  r.  Bunce^  59- 
533. 


626. 


Sec.  2263. 

It  is  at  least  doubtful  whether,  be- 
tween the  time  of  sale  and  the  ap- 
proval of  the  deed,  the  purchaser  has 
any  taxable  interest  in  the  property 
sold:  Ordwatf  v.  Smith,  53-589. 

Under  12  G.  A.,  ch.  86,  which  al- 
lowed the  clerk  of  the  probate  court 
to  transact,  in  the  absence  of  the 
judge,  all  probate  business  not  re- 


quiring notice,  snbject  to  the  super- 
vision and  approval  of  the  judge, 
heldj  that  the  endorsement  upon  the 
deed  of  the  approval  by  the  clerk  of 
the  sale  and  deed,  and  the  approval 
by  the  judge  of  the  sale,  when  re- 
ported by  the  guardian,  constituted  a 
sufficient  approval  to  render  the  deed 
valid :  Bunce  v,  Bunce,  59-533. 


Sec.  2266. 

f  19  G.  A.,  ch.  100,  §  2,  amends  this  secticm  by  adding  thereto  the  follow- 
ing:] 

The  foreign  guardian  of  any  non-resident  idiot,  lunatic  or  per- 
son of  unsound  mind  may  be  appointed  the  guardian  in  this  state 
of  such  v^ard  by  the  circuit  court,  in  like  manner  and  with  like 
effect  in  all  cases  where  the  foreign  guardian  of  a  non-resident 
minor  could  be  appointed  the  guardian  of  such  minor  in  this  state. 
Such  guardian  shall  have  the  same  powers  and  bo  subject  to  the 
same  liabilities  as  guardians  of  resident  minors. 


627. 


Sec.  2272. 

"Unsound  mind"  means  some- 
thing different  from  idiocy,  lunacy, 
or  insanity.  Weakness  is  not  neces- 
sarily unsoundness,  but  there  may  be 
a  weakness  short  of  idiocy,  either 


congenital  or  superinduced  by  disease 
or  old  age,  that  amounts  to  unsoand 
neas:  Smith  v,  Hickenbottomf  57- 
733. 


631. 


Sec.  2310. 

The  filing  for  record  is  as  essential 
to  the  validity  of  the  adoption  as  is 
the  execution  or  acknowledgment; 
and  where  the  instrument  was  not 
filed  for  record  until  alter  the  death 


of  the  person  making  the  adoption, 
held,  that  it  was  not  valid:  Tt/ler  r, 
Reynolds,  53-146.  To  same  effect 
see  Gill  v.  Sullivan,  55^341,  and 
Shearer  v.  Weaver,  56-578. 
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634. 


Skc.  2312. 

Following,  Murphy  v.  Creightotty 
45-179:  Ltesv.  JKf/mor^  58-170. 

Where  an  action  at  law  is  brought 
against  an  administrator  to  enforce 
an  indebtedness  due  from  an  estate, 
instead  of  being  proiecuted  by  pro- 

Sec.  2313. 

The  hearing  may  be  ordered  to  be  I 
bad  at  a  place  other  than  the  county  | 

Sec.  2314. 

Where  a  probate  court  directed 
that  notice  of  an  application  by  the 
administrator  for  sale  of  the  real 
property  to  pay  debte  of  the  estate 
should  be  served  by  publication  for 
two  weeks  in  a  newspaper,  which 


bate  proceeding  as  a  claim  against 
the  estate,  the  error  is  one  as  to  the 
form  of  action  only,  to  be  corrected  on 
motion  under  §  2519,  and  is  not  one 
affecting  the  jurisdiction,  to  be  raised 
by  demurrer :  See  note  to  that  section. 


seat,  notwithstanding  the  provisions 
of  8  192:  Ca6€y  v.  SUwaH,  60-160. 


order  was  complied  with,  held,  that 
the  court  thereby  acquired  jurisdic- 
tion as  against  non-resident  defend- 
ants to  act  upon  such  application; 
Casey  r.  Stewart,  50-160. 


635. 


Sec.  2317. 

Jurisdiction  of  the  probate  court  is 
not  exclusive  as  to  land  belonginfir  to 
an  intestate,  which  isnotrequireoffor 
the  payment  of  debts  and  remains  in 
the  possession  of  the  heirs  after  ad- 

Skc.  2319. 

The  fact  that  a  court  in  granting 
administration  upon  the  estate  of  a 
foreign  decedent,  appoints  an  ad- 
ministrator for  the  care  of  real  estate 


ministration  is  concluded,  and  an  ac- 
tion against  heirs  in  possession  by  a 
person  claiming  to  be  heir  may  be 
brought  in  another  court:  In  re  E$' 
(ate  of  Seaton,  bii-b2S. 


in  that  county,  does  not  limit  its 
jurisdiction  under  this  section  as  to 
property  in  other  counties  of  the 
state:  Lees  v,  Wetmore,  58-170. 


636. 


BEa  2326. 

A  will  made  in  another  state  and 
valid  where  made,  but  not  executed 
m  compliance  with  the  laws  of  this 
atate,  will  not  be  effectual  to  dispose 
»f  real  property  situated  here:  Lynch 
0.  Miller,  U^IQ. 

A  subscribing  witness  cannot  testi- 
fy as  to  his  understanding  of  the  pur- 
pose and  object  of  making  the  will : 
Stephenson  v,  Stephenson,  17  N.  W. 

Sec.  2327. 

The  fact  that  a  husband  is  a  lega- 
tee under  the  will  does  not  render 
the  wife  an  incompetent  or  interested 
witness  thereto:  Hawkins  v,  Haw- 
kins, 54-443. 

A  corporator  in  a  charitable  corpo- 
ration, in  which  it  is  not  contem- 
plated that  any  profits  shall  arise, 


Rep.,  456. 

A  contestant  having  admitted  that 
testator  signed  the  paper  purporting 
to  be  his  will,  and  the  same  was 
properly  witnessed,  should  not  be 
permitted  to  introduce  testimony 
tending  to  show  that  the  will  was  not 
witnessed  at  the  request  of  testator: 
Ibid. 


whose  only  interest  therein  is  con- 
tingent upon  a  possible  termination 
of  tiie  corporation  and  division  of  its 
assets,  has  no  such  interest  as  to  be 
disqualified  from  being  a  witness  to 
a  will  in  which  a  bequest  to  such  cor- 

f oration  is  made:  Quinn  v.  Shields, 
7  N.  W.  Rep.,  437. 
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Sec.  2329. 

When  the  statute  provides  the 
manner  in  which  a  will  may  b3  re- 
voked, that  manner  must  be  pursued. 
Scrolls  drawn  across  the  signature, 
which  do  not  obliterate  it  nor  render 
it  illegible,  do  not  constitute  a  de- 
struction of  the  will,  and,  therefore, 
do  not  amount  to  a  revocation  unless 
witnessed,  as  required  in  the  follow- 
ing section;  Gay  V.  Gay,  60-415. 

When  an  act  of  destruction  or 
cancellation  is  sufficient  to  work  a 
revocation,  if  done  with  that  intent, 
the  declarations  of  the  te8tatx)r  may 


be  admissible  to  show  the  intent,  bat 
when  the  act  does  not  amount  to  a 
revocation,  the  declarations  of  the 
testator  are  not  admisjiible  to  prove 
the  revocation :  Ihid. 

The  birth  of  a  child  to  the  testator 
operates  as  a  revocation  of  a  will 
previously  made:  A  Men  v,  Johnson, 
18  N.  W.  Rep.,  696;  and  the  same 
rule  holds  in  case  of  the  birth  and 
recogrnition  of  an  illegitimate  child 
by  its  father:  Milbum  v,  Milburn, 
60-411. 


637. 


Sec.  2340. 

The  parties  may,  under  this  sec- 
tion, demand  a  juiy  trial  as  a  matter 
of  right,  and  the  verdict  of  the  jury, 
in  such  cases,  will  be  aa  conclusive  as 
is  the  verdict  of  the  jury  in  an  action 
at  law.    It  cannot  be  treated  like  a 


verdict  upon  issues  in  chancery, 
which  were  referred  to  a  jury  for  the 
purpose  of  informing  the  conscience 
of  the  court :  Collins  v.  Brazill,  19 
N.  W.  Rep.,  338. 


638. 


Sec.  2347. 

The  provisions  of  this  section,  as  to 
removal  from  the  state,  apply  also  to 
administrators.  In  ordinary  cases  a 
non-resident  should  not  be  appointed 


administrator,  although  othorwise 
entitled  undf»r§  2-^54:  In  re  Estate  of 
O'Brien,  19  N.  W.  Rep.,  797. 


639. 


Sec.  2350. 

Persons  to  whom  property  is  be- 
queathed in  trust,  to  be  applied  as  di- 
rected in  the  will,  are  legatees,  and 
not  trustees,  within  the  meaning  of 

Sec.  2352. 

Ttie  ancillary  administrator  should 
proceed  without  reference  to  the  con- 
dition of  the  principal  estate,  at  least 
until  such  condition  is  shown:  Ash- 
ton  V,  Miles,  49-564. 

Under  provisions  of  Rev.  §§  2328- 


this  section,  and  the  probate  court 
cannot  require  them  to  give  bonds 
as  here  provided:  FetTy  v.  Drury, 
56-60. 


31,  held,  that  a  person  appointed  by 
a  proper  court  of  this  state  as  execu- 
of  a  foreign  will,  might  exercise  the 
powers  ofdiscretionary  sale  conferred 
by  such  will  upon  the  regular  execu- 
tors :  Lees  v,  Wetmore,  58-170. 


640. 


Sec.  2353. 

The  probate  of  a  foreign  will  may 
be  set  aside  in  an  original  proceeding, 
on  the  ground  that  tne  will  is  not  in 
conformity  to  the  requirements  of  the 
law  of  this  state:  Lynch  v.  Miller, 
64-516. 

In  a  proceeding  in  probate  court 


to  obtain  an  internretation  of  the 
will,  a  minor  defenaant,  represented 
by  a  giiardian  ad  litem,  may,  by 
cross-bill,  seek  to  have  the  will  set 
aside  as  invalid:  Kelsey  r.  Kelsey, 
57-3S3. 
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Sec.  2354. 

The  court  has  some  discretion  as  to 
appointing  a  person  designated  by 
this  section,  and  ma^  properly  refuse 


to  make  the  appointment  where  the 
party  is  a  non-resident:  In  re  EstcUe 
of  O'BHen,  19  N.  W.  Rep.,  797. 


641. 


Sec.  2366. 

This  provision  as  to  giving  notice 

is  directory,  and  omission  to  give  the 

notice  does  not  have  the  effect  to  an- 

'  nnl  the  appointment,  or  prevent  the 

Sec.  2367. 

Where  it  appeared  that  adminis- 
tration on  the  estate  of  one  dying  out 
of  the  state  was  granted  after  five 
years  from  the  time  of  his  death,  held, 
that  it  would  be  presumed  that  it  was 


administrator  from  discharging  the 
duties  pertaining  thereto :  Johnson 
V.  Barker,  67-32. 


shown  to  the  court  that  such  grant  of 
administration  was  within  five  years 
from  the  time  decedent's  death  was 
known:  Lees  v.  Wetinore,  58-170. 


643. 


Sec.  2371. 

Failure  to  inventory  and  appraise 
the  personal  property  thus  to  be  set 
apart  to  the  widow  will  not  defeat 
her  absolute  ownership  thereof,  nor 
its  exemption  in  her  hands:  Adkin- 
son  V.  Breeding,  56-26. 

As  to  who  >i3  deemed  head  of  a 
family,  so  that  upon  his  decease  his 

Sec.  2372. 

The  administrator  is  charged  with 
the  duty  of  collecting  life  insurance 
and  distributing  it  to  the  proper  per- 
sons, and  is  liable  on  his  bond  for 
failure  to  do  so:  Kelley  r.  Afann,  56- 
625 

This  section  contemplates  a  case 
where  the  policy  is  payable  to  de- 
ceased  or  his  legal  representative. 

Sec.  2375. 

Under  particular  facts,  held,  that 
the  supreme  court  would  not  inter- 
fere with  an  order  refusing  to  make 
an  allowance  to  the  widow:  Cald^ 
tcell  V.  Estate  of  Caldicell,  54-456. 

The  allowance  provided  herein  for 
temporary  support  where  necessary, 
is  no  part  of  the  widow's  dower  or 
inheritance,  but  something  entirely 
distinct,  and  the  right  thereto  is  not 
relinquished  by  an  ante-nuptial  re- 
lease of  all  rights  of  dower  and  in- 
heritance as  the  widow  and  heir  of 
deceased;  Mahaffy  v,  Mahaffy,  17 
N.  W.  Rep.,  46. 

While  the  primary  idea  of  .the  stat- 
ute is  that  specific  property  must  be 
set  off,  yet,  m  case  it  is  not  possible, 


widow  may  claim  property  as  exempt, 
see  §  3072  and  notes:  lAnton  v»  Cros' 
by,  56-386. 

It  is  doubtful,  to  say  the  least, 
whether  the  husband  can  by  will 
deprive  his  widow  of  personal  estate 
which,  in  his  hands,  was  exempt  from 
execution  :  Linton  v,  Crosby,  61-293. 


If  payable  to  another  person  for  the 
use  and  benefit  of  such  person,  it 
cannot  be  otherwise  disposed  of  by 
will:  McClure  v.  Johnson,  56-620. 

Proceeds  of  life  insurance  in  the 
hands  of  the  beneficiary  are  subject 
to  his  debts:  MutTay  v.  Wells,  53- 
256. 


the  court  may  charge  the  executor 
with  making  money  payments,  and 
that,  too,  regardless  of  the  question 
as  to  whether  he  has  the  requisite 
amount  of  money  in  his  hands  at 
that  time,  if  there  is  property  which 
the  executor  may  convert  into  money 
for  the  purpose  of  making  such  pay- 
ments. Sec.  2377  contemplates  that 
the  allowance  may,  upon  a  proper 
application  and  showing,  be  i*educed. 
It  should  not  ordinarily  be  paid  in 
advance,  but  a  reasonable  opportuni- 
tv  should  be  left  to  modify  and  re- 
duce the  allowance  in  case  it  should 
be  found  necessary  to  do  so:  Estate 
of  McReynolds,  61-585. 
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Sec.  2377. 

A  redaction  of  the  allowance  can 
only  operate  npon  an  unexpended 
balance  thereof.    The  widow  cannot 


be  required  to  account  for  or  pay 
back  any  portion  already  expended: 
Harahrnan  v.  Slonaker,  68-4e>7. 


644. 


Sec.  2379. 


The  finding  of  the  court  upon  such  I  recover  the  property  of  the  estate: 
proceeding  cannot  be  pleaded  in  bar    Ivera  v,  Ivers,  11  N.  W.  Rep.,  149. 
of  an  action  by  the  administrator  to  | 


645. 


Sec.  2388. 

Although  the  general  rule  as  to 
time  within  which  application  to  sell 
real  estate  is  to  be  made  be  as  stated 
in  McCrary  v.  Tasker,  41-255,  nev- 
ertheless matters  excusing  a  delay 
beyond  that  time  may  be  set  up  in 
the  petition  making  application  for 
leave  to  sell,  and  proved:  Conger  v. 
Cook,  56-117.  And  a  judgment  or- 
dering a  sale  cannot  be  collaterally 
attacked,  although  rendered  nine 
years  or  more  after  the  death  of  in- 
testate: Stanley  v.  Noble,  59-666. 

Allegations  in  a  petition  that  no 

Conal  estate  had  come  into  the 
is  of  the  administrator,  and  that 
there  were  debts  remaining  unpaid, 
held,  sufiicient  to  sustain  the  juris- 
diction of  the  court  in  ordering  a 
sale:  Ibid. 

Sec.  2389. 

The  judgment  of  the  court,  where 
application  for  a  sale  has  been  prop- 
erly made,  as  to  the  sufficiency  of  no- 
tice of  the  application  as  here  re- 
quired, and  of  the  sale,  is  conclusive 
as  against  a  collateral  attack:  Lees 


Where  the  records  show  that 
claims  were  filed  against  the  estate, 
proceedings  for  sale  of  property  will 
be  upheld  against  collateral  attack, 
although  it  does  not  appear  that  such 
claims  were  ever  paid:  I^ees  v.  Wet- 
more,  58-170. 

Where  an  application  to  sell  real 
estate  was  made  more  than  fifteen 
years  after  administration  was  grant- 
ed, held,  that  this  long  delay  re<juired 
the  plaintiff  to  esbiblish  circum- 
stances causing  the  delay:  WiUon 
V.  Stanton,  58-404. 

In  a  particular  case,  held,  that  the 
circumstances  were  not  such  as  io 
constitute  an  exception  to  the  rule 
announced  in  McCrary  v.  Tasker, 
41-255;  Hadley  v.  Gregory,  57-157. 


V,  Wetmore,  58-170. 

A  notice  in  a  particular  case,  at- 
tacked on  the  ground  of  error  in 
naming  the  decedent  and  in  describ- 
ing the  land  to  be  sold,  held  suffi- 
cient: Stanley  r.  Noble,  59-666. 


648. 


Sec.  2408. 

The  claim  filed  takes  the  place  of 
a  petition,  and  is  to  be  regarded  as  a 
statement  of  the  cause  of  action 
against  the  estate,  and  must  contain 
au  the  averments  necessary  to  show 
such  cause  of  action:  Bremer  Co.  v, 
Curtis,  54-72. 

All  that  is  required  in  the  first  in- 
stance of  the  claimant  is  to  make  out, 
verify  and  file  his  claim.  The  ad- 
ministrator may  then  approve  or  al- 
low it,  if  he  sees  proper;  otherwise 
it  is  deemed  denied  (§  2410).  But 
before  the  court  can  obtoin  any  juris- 


diction or  power  to  decide  as  to  the 
correctness  of  the  claim,  notice  must 
be  served  on  the  administrator.  The 
allowance  by  the  administrator,  after 
filing  and  before  notice,  of  a  part  of 
the  claim,  is  not  an  adjudication  as 
to  the  balance,  and  is  not  binding  on 
claimant,  and  he  may  prosecute  his 
demand  as  to  the  balance:  Smith  v, 
McFadden,  56-482. 

Where  the  claim  against  the  estate 
grew  out  of  a  contract  upon  which 
the  testator  was  jointly  liable  with 
another,  and   action   was    brought 
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a^inst  the  survivor  and  the  executors 
of*  decedent  jointly,  in  the  same  court 
in  which  the  claim  a^sainst  the  surety 
might  have  been  filed,  held,  that  the 


bringing  of  such  action  was  a  suffi- 
cient fihnpr  of  the  claim  against  the 
estate:    Moore  v,  McKrnley,  60-367. 


649. 


Sec.  2411. 

Either  parfy  is,  under  this  section, 
as  construed  m  connection  with  other 
aections  of  Uie  Code,  entitled  to  a  ju- 

Sec.  2412. 

Power  is  by  this  section  conferred 
upon  a  probate  court  to  appoint  a 
referee  in  the  matter  of  the  examina- 
tion of  administrators'  accounts:   In 


ry  ti-ial  upon  demand.  The  trial  may 
»  by  the  court,  if  the  parties  waive 
a  jury:  Ingham  v.  Dudley  ^  60-16. 


re  Heath's  Estate,  58-J^6. 

As   to   reference  in  general,  see 
§§  2815-2880. 


650. 


Sec.  2418. 

The  purchase  and  erection  of  a 
tombstone  is  a  proper  expenditure  to 
be  made  by  an  executor,  as  pertain- 
ing to  the  funeral  expenses,  and  such 
expenditure  may  be  made  without 
any  direction  by  the  will,  and  not- 
withstanding the  estate  may  be  in- 
solvent. The  propriety  of  obtaining 
a  tombstone,  and  the  amount  to  be 

Sec.  2420. 

A  judgment  rendered  against  de-  I 
ceased  in  his  life-time  must  be  paid 
in  the  first  instance  out  of  the  per- 
sonal estate,  and  must  therefore  be 
filed  and  allowed  as  other  claims  of 
the  fourth  class,  and  becomes  barred 
if  not  thus  filed  and  allowed  within 
proper  time.  When  the  personal  es- 
tate is  insufficient  to  satisfy  it,  action 

Sec.  2421. 

There  being  no  statutory  bar  as  to 
the  proving  of  claims  of  the  third 
class,  they  may  be  proved  up  after 
the  expiration  of  the  twelve  months: 
Smith  r.  McFadden,  56-432. 

A  claim  of  fourth  class  must  be 
filed  and  provfd  within  the  twelve 
months:  Brownell  p.  Williams,  54- 

Where  the  claim  is  filed  in  time  to 
have  it  properly  allowed  within  the 
year,  the  fact  that  its  allowance  is 
I>08tponed  beyond  the  year,  by  a  con- 
tinuance granted  to  defendant  to  en- 
able defense  to  be  made,  will  be  a 
ground  of  equitable  relief  from  the 
bar  of  the  statute:  Inghum  v.  Dud' 
ley,  60-16. 

Where  it  appeared  that  a  claim 


expended  therefor,  may  very  properly 
be  left  to  the  court  having  the  super- 
vision of  the  settlement  of  the  es- 
tate, and  unless  the  provision  thus 
made  shall  appear  to  be  unreasonable 
or  excessive,  tne  persons  in  interest 
should  be  bound  thereby:  Crapo  v. 
Armstrong,  17  N.  W.  Rep.,  41;  Lutz 
V.  Gates,  Id.,  747. 


may  be  brought  to  enforce  payment 
by  sale  of  real  estate.  See  §  3092: 
Bayliss  v.  Powers,  17  N.  W.  Rep., 
907. 

The  fact  that  a  contingent  claim  is 
allowed  does  not  entitle  the  claimant 
to  an  order  of  payment  until  the 
right  of  tlie  claimant  becomes  abso- 
lute: Blanchard  v.  Conger,  61-153. 


against  the  estate  was  placed  in  the 
hands  of  attorneys  in  due  time  for 
filing,  and  that  they  delayed  filing 
upon  request  of  an  attome;^  who  had 
been  acting  for  the  admmistratrix, 
upon  representation  b>  him  that  be 
would  see  the  administratrix  with 
a  view  to  an  adjustment  of  the  mat- 
ter, and  was  then  filed  three  months 
before  the  expiration  of  the  limita- 
tion, but  at  such  time  that  the  term 
of  court,  in  which  it  would  come  up 
for  allowance,  did  not  commence  un- 
til a  few  days  after  the  expiration  of 
the  year,  held,  that  in  view  of  the 
fact  that  the  estate  remained  unset- 
tled and  was  solvent,  a  sufficient  ex- 
cuse was  shown  for  the  slight  delay 
and  that  the  court  erred  in  rejecting 
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the  claim :  PeUtts  v.  FarrtU,  59-296. 
Where  a  claim  was  left  with  afc" 
tomeys  more,  than  six  months  be- 
fore the  expiration  of  the  time  for 
filing  the  same,  and  failure  to  file 


resnlted  from  accident  or  mistake  on 
the  part  of  such  attorneys,  held^  that 
there  was  a  sufficient  ground  for 
equitable  relief  from  the  bar  of  the 
statute:  Wilcox  v.  Jackson,  57-278. 


652. 


Sec.  2436. 

The  widow's  distributive  share  of 
personal  property  cannot  be  affected 
by  will :  "(Overruling  In  the  matter 
of  the  Estate  of  Davis,  36-24.) 
Ward  V,  Wolf  56-465;  Linton  v, 
Crosby,  61-298,  and  held,  that  the 
fact  that  a  widow,  who,  under  this 
rule,  was  entitled  to  a  share  of  per* 
sonal  property  notwithstanding  the 
will  of  her  husband   which   made 


other  disposition  of  it,  made  no  claim 
thereto  until  the  executor  had  paid 
out  a  large  portion  of  the  personal 
estate  in  legacies,  &c.,  and  only  as- 
serted her  right  in  oppK>sition  to  the 
will  after  the  decision  in  the  case  of 
Ward  V,  Wolf,  supra,  was  an- 
nounced, was  not  estopped  from  do- 
ing so:  Linton  v»  Crosby^  61-293, 
and  Same  p.  Satne,  Id,,  401. 


653. 


Sec.  2440. 

The  widow's  share  in  property 
other  than  the  homestead  should 
bear  its  proportion  of  mortgage  in- 
debtedness u)  which  she  has  assented 
by  joining  in  the  execution  of  the 
mortgage,  and  she  can  only  claim,  in 
such  Ci'ise,  her  distributive  share  of 
the  proceeds  of  the  property,  after 
the  mortgage  indebtedness  has  been 
satisfied  therefVom:  Trowbridge  r. 
Sypher,  bb-S52;  McGlothlen  v,  Hite, 
56-392;  but  when  the  portion  set  oft' 
to  the  widow  for  dower  includes  the 
homestead,  such  homestead  is  not  to 
be  subjected  to  the  payment  of  a 
mortgage  covering  it  together  with 
other  property,  though  the  widow 
joined  m  such  mortgage,  until  such 
other  property  is  exhausted :  Wileon 
r.  Jiardesn/,  48-515;  McGlothlen  v. 
HIte.  supra;  Wells  p.  Wells,  57- 
410. 

Lucas  V.  Sawyer,  17-517,  followed: 
Parker  v.  Small,  55-732. 

The  statute  of  limitations  does  not 
run  against  an  unrelinquished  right 
of  dower,  before  it  t)ecomes  vested 
bv  death  of  the  husband  or  wife: 
Ilurleman  v,  Haxlett,  55-256. 

The  doctrine  of  Robertson  c.  Rob" 
ertson,  25-350,  that  a  relinquish- 
ment of  dower  in  an  agreement  to 
separate  is  binding,  is  changed  by 
§  2203.  Such  a  relinquishment  is  no 
longer  valid:  Linton  v  Crosby,  54- 
478: 

The  widow's  dower  interest  is  only 
one-third.    Though #she  may,  under 


^  2455,  become  entitled  to  a  one-half 
interest  in  property  of  her  husband, 
the  excess  over  one- third  is  not  dow- 
er interest,  and  may  be  defeated  by 
will,  by  debts,  &c. :  See  notes  to  that 
section. 

A.  wife  who  obtains  a  divorce 
fVom  her  husband  thereufKm  loses  all 
claim  to  a  share  in  his  property 
should  she  survive  him:  Marrin  r. 
Marrin,  59-699;  Boyles  c.  Latham, 
61-174. 

Where  a  man  against  whom  a  de- 
cree of  divorce  had  previously  been 
rendered  at  the  suit  of  a  woman 
claiming  to  be  his  wife,  made  an  ex- 
change of  land  with  another  who 
knew  the  fact  of  such  divorce  and  be- 
lieved that  the  party  acrainst  whom 
it  was  rendered  was  tnerefore  un- 
married, and  the  transaction  of  ex- 
change wasefi'ected  through  a  son, 
by  a  former  mania^,  of  the  party 
against  whom  the  divorce  was  ren- 
dered, such  son  and  agent  remaining 
silent  as  to  the  fact  that  his  mother 
was  yet  living;  held,  that  such  son 
was  estopped  from  claiming  against 
the  party  with  whom  the  exchange 
of  prop^jr  WHS  made,  that  his  moth- 
er was  living  in  another  state  at  the 
time  that  such  exchansre  was  made, 
and  that  she  survived  his  father  and 
become  entitled  to  a  dower  interest 
in  such  property  which  descended  to 
him  as  her  surviving  heir:  H'ilUams 
V.  Wells,  16  N.  W.  Rep.,  613. 

A  sale  of  real  propeiiy  by  aa  a*- 
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siffnee  under  an  assignment  for  the 
benefit  of  creditors  is  a  judicial  sale 
within  the  terms  of  this  section,  and 
bars  any  continjrent  right  of  dower  in 
the  property:  Stidger  v.  Erans,  19 
N.  W.  Rep.,  850. 

If  a  widow,  entitled  to  dower, 
fails  to  have  her  interest  defined  and 
^t  apart  in  her  lifetime  her  heirs 
may  recover  the  same  after  death: 
Potter  V.  WorleVf  57-66. 

Where  the  wife  voluntarily  unites 
in  the  conveyance  of  real  property 
and  the  proceeds  are  invested  by  the 
husband  in  other  property,  title  of 
which  is  taken  in  the  name  of  a  third 
person,  the  wife  has  no  cause  of  ac- 
tion against  her  husband  for  the  pro- 


tection of  her  dower  right:  Beck  v. 
Beck,  19  N.  W.  Rep.,  876. 

Where  mechanics*  liens  and  taxes 
on  decedent's  real  property  have  been 
paid  with  money  provided  from  the 
personal  estate,  such  liens  and  taxes 
should  not  be  deducted  from  the 
widow's  share  of  the  real  estate: 
Conger  v.  Cook^  57-49;  Linton  v. 
Crosby,  61-293. 

The  widow's  share  in  real  property 
is  subject  to  a  pro  rata  liability  for 
mortgages  upon  the  whole  of  the 
property  in  which  she  joined.  In 
case  of  a  homestead  her  share  therein 
should  only  be  subjected  to  a  pro  rata 
liability  for  the  mortgages  upon  it 
alone:  Conger  v.  Cook,  57-49. 


Sec.  2452. 

The  widow's  consent  must  be  made 
of  record  within  the  six  months. 
She  will  not  be  bound  or  estopped 
by  a  writing  not  so  made  of  record  : 
Baldozier  v,  Haynes,  67-68^5. 

The  provisions  of  a  will  considered, 
and  held  subject  to  the  same  con- 
struction as  in  Cain  v.  Cain,  2-3-31 ; 
Van  Guilder y.  Justice,  56-669. 

This  provision  applies  as  well  to  a 
will  executed  before  marriage  as  to 
one  executed  after  marriage:  Ward 
r.  >ro//.  56-165. 

The  "widow's  share"  here  referred 
to,  means  her  **di8tributive  share," 
as  referred  to  in  §  24:37  and  §  2441, 
and  applies  to  her  portion  of  person- 
al propertv,  as  well  as  of  real  prop- 
erty; and  Ws  section  prohibits  a 
disposition  by  will  of  either  personal 
or  real  property  which  operates  to 
deprive  the  widow  of  her  snare  there- 
in (Overruling  EataU  of  Davis,  36- 
24):  Ibid. 

It  is  only  the  widow's  one- third, 
and  not  the  whole  of  the  one- half 
w  ich  she  may  be  entitled  to  as  dis- 
tributive share  under  §  2455,  that 
cannot  be  affected  by  will.  See  note 


656. 


to  that  section. 

It  is  not  proper  for  a  court  upon 
proof  that  the  surviving  husbana  or 
wife  had  knowledge  of  the  will  from 
the  first,  and  that  it  was  in  accord- 
ance with  his  wishes,  to  enter  an 
order  more  than  six  months  after  the 
death  of  the  party  whose  consent  is 
thus  established  to  take  under  the  will. 
After  the  expiration  of  six  months, 
consent  alone  does  not  defeat  the 
party's  rights.  It  cannot  be  claimed 
that  if  no  notice  be  given,  the  con- 
sent may  be  entered  at  any  time: 
Houston  V.  Lane,  17  N.  W;  Rep., 
514. 

Under  the  corresponding  section  in 
the  revision,  held  tnatthe  acceptance 
of  the  provisions  of  a  will  woiMd  not 
bar  a  widow's  right  to  dower  where 
the  provisions  of  the  will  are  not  in- 
consistent with  her  dower  right:  Pot' 
ter  V.  Worley,  57-66. 

Where  a  husband  devises  his  real 
estate  to  his  widow  during  her  natur- 
al life  such  devise  is  not  mconsistent 
with  the  dower  right  of  the  widow 
in  the  land  devised:  Blair  v.  Wilson, 
57-177. 


657. 


Sec.  2454. 

Where  by  a  special  act  of  another 
state,  the  adoption  of  a  child  was 
authorized,  and  it  was  declared  that 
such  child  should  inherit  from  the 
adopting  parents,  or  either  of  them, 
as  if  she  were  their  legitimate  child, 
held^  that  such  adopted  child  did  not 
thereby  become  entitled  by  virtue  of 
11 


this  section  to  inherit  property  situ- 
ated in  this  state,  left  oy  the  father 
of  her  adopting  father,  dying  in  this 
state  after  having  survived  such 
adopting  parents:  The  Estate  of 
Sunderland,  60-730. 

Where  at  the  time  of  decedent's 
death,  his  son  was  already  deceased, 
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heJdj  that  the  widow  of  such  son 
could  not  claim  any  interest  in  the 
estate  by  inheritance  from  a  child  of 
herself  and  such  deceased  son,  said 
child  havinjf  survived  its  father,  but 
having  died  without  issue  before  the 

Sec.  2455. 

The  widow  can  only  hold  one-third 
free  from  decendent-^s  debts  and 
against  his  will.  The  balance  of  the 
one-half  which  she  may  be  entitled 


death  oT  its  grandfather.  The  stat- 
ute only  provides  for  inheritance  by 
the  parents  of  the  estate  of  a  child 
dying  without  issue:  Leonard  v.  Lin- 
ing, 57-648. 


to  under  this  section,  she  takes  as 
any  heir  takes  a  distributive  share: 
Smith  V.  Zuckmei/er,  63-14;  Linton 
V,  Crosby,  54-478. 


658. 


Sec.  2457. 

Where  intestate  dies  without  issue, 
and  his  parents  are  both  dead,  it  is 
immaterial  which  died  first,  and  it  is 
immaterial  whether  such  parents,  or 
either  of  them,  made  anv  disposition 
of  their  property  by  will,  other  than 
that  which  would  have  been  made 
by  Law.    The  persons  entitled  to  dis- 

Sec.  2459. 

In  a  particular  case,  held,  that  the 
evidence  established  advancements  to 
heirs  such  as  to  deleat  their  claim  to 


tributive  shares  in  decendent*s  estate, 
take  from  him  directly,  and  not 
through  the  parent,  the  supposition 
that  such  parent  died  in  possession  of 
the  property  being  merely  for  the 
purpose  of  determining  the  descent: 
Lash  V.  Lash,  hl-^. 


share  in  the  intestate's  real  property: 
Ramsey  v,  Abrams,  58-512. 


659. 


Sec.  2465. 

For  the  purpose  of  inheritance,  an 
illegitimate  child,  when  recognized 
by  ite  lather,  stands  on  precisely  the 
same  footing  as  if  it  were  legitimate, 
and  the  birUi  of  such  a  child  and  its 


recognition  revoke  a  prior  will  in  the 
same  manner  as  the  subsequent  birth 
of  a  legitimate  child:  Milburn  r. 
Milbum,  60-411. 


Sec.  2474. 

Where  a  creditor  has  filed  his 
claim  and  allowed  the  estate  to  be 
settled  up  and  the  administrator  dis- 
charged, he  cannot  afterward,  in  an 
action  against  such  administrator 
or  heirs,  subject  to  the  payment  of 
his  claim  property  which  he  insista 
was  fraudulently  conveyed  by  de- 
cedent in  his  lifetime  to  such  heirs 
for  the  purpose  of  defeating  it.  As 
he  mignt,  by  proper  proceedings, 
have   had  such  property  subjected 

Sec.  2475. 

A  party  seeking  to  avail  himself  of 
mistake  or  fraud  under  the  preceding 
section,  must  alle^  sufficient  reasons 
for  not  availing  himself  of  these  pro- 
visions for  opening  up  the  settle- 
ment, and  if  he  aslra  equitable  relief 


660. 


to  the  payn^ent  of  his  claim  during 
the  aaministration,  he  cannot  after 
the  estate  has  been  settled,  open  up 
the  settlement  for  that  purpose. 
The  settlement  and  discharge  of  the 
administrator  is  an  ac^judication  not 
only  that  he  has  accounted  for  ail 
property  which  came  into  his  hands, 
hut  also  that  the  estate  has  been 
properly  administered  upon:  Daniels 
V.  Smith,  58-577. 


on  the  ground  of  fraud,  must  set 
forth  the  fraudulent  acts  complained 
of,  and  show  how  he  was  deceived 
and  misled  thereby:  Kows  v.  Mow- 
ery,  57-20. 
Orders  of  court'  approving   pro- 
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grressive  reports  must  be  regrarded  as 
correct,  and  it  is  incumbent  on  the 
heirs  attacking  the  reports  to  show 


that  they  were  incorrect  and  fraudu- 
lent, if  so  claimed:  In  re  Heath's 
Estate,  58-86. 


661. 


Sec.  24S4. 

An  asrent  with  whom  notes  are 
left  for  collection  by  decedent  in  his 
lifetime  does  nob  become  liable  as 
executor  in  hw  own  wrong  for  fail- 


ure  to  turn  over  said  note<j  to  a  for- 
eign  administrator  without  demand 
having  been  made  for  the  same: 
Datrv.  Z)arr,  59-81. 
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